This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


L 


HARVARD  LAW  LIBRARY 


Received  '  '      .'    j_ 


Digitized  by 


Google 


3/0 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


This  is  a  Key-Numbered  Volume 

Each  syllabus  paragraph  in  this  volume  is  marked 
with  the  topic  and  Key-Number  section  «=»  under 
which  the  point  will  eventually  appear  in  the  Amer- 
ican Digest  System. 

The  lawyer  is  thus  led  from  that  syllabus  to  the  exact 
place  in  the  Digests  where  we,  as  digest  makers,  have 
placed  the  other  cases  on  the  same  point— 2%is  is  the 
Key-Number  Annotation. 


Digitized  by 


Google 


UNITED  STATES 
CIRCUIT  COURTS  OF  APPEALS 

REPORTS 

WITH    ANNOTATIONS 


WITH   TABLE   OP  CA8ES  IN  THE  UNITED  STATES   C5IRCUIT  COURTS  OP 
APPEALS  WHICH  HAVE  BEEN  PASSED  UPON  BY  THE 
SUPREME  COURT  OP  THE  UNITED  STATES 

AND 

TABLE  OP  CASES  IN  WHICH  REHEARINGS  HAVE  BEEN 
GRANTED  OR  DENIED 


VOLUME  136 


ST.   PAUL 

WEST  PUBLISHING  CO. 

1915 


Digitized  by 


Google 


COPTBIGHT,  1915 
BT 

WEST  PUBLISHING  COMPANY 

asec.cA.) 
NOV  1  7  1915 


Digitized  by 


Google 


JUDGES 


OP   THB 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  DISTRICT  COURTS 


FIRST  CIRCUIT 


Hon.  OLIVBR  WENDELL  HOLMES,  Circuit  JusUce Washington,  D.  0. 

Hon.  WILLIAM  L.  PUTNAM,  Circuit  Judge Portland,  Me. 

Hon.   FREDEStlC   DODOE,  Circuit  Judge Boston,    Mass. 

Hon.  GEO.  H.  BINQHAM,  Circuit  Judge Concord,  N.  H. 

Hon.  CLARENCE  HALE,  District  Judge,  Maine PorUand,  Me. 

Hon.  JAS.  M.  Morton:  jr..  District  Judge,  MassachusetU Boston,  Mass. 

Hon.  EDOAR  ALDRICH,  District  Judge,  New  Hampshire Littleton,  N.  H. 

Hon.  ARTHUR  L.  BROWN,  District  Judge,  Rhode  Island Providence,  R.  I. 


SECOND  CIRCUIT 


Hon.  CELARLE8  E.  HUGHES.  Circuit  Justice Washington,  D.  C. 

Hon.  B.  HENRY  LACOMBE,  Circuit  Judge New  York,  N.  Y. 

Hon.  ALFRED  C.  COXE,  Circuit  Judge New  York,  N.  Y. 

Hon.  HENRY  O.  WARD,  Circuit  Judge New  York,  N.  Y. 

Hon.  HENRY  WADE  ROOERS,  Circuit  Judge New  Haven,  Conn. 

Hon.  EDWIN  S.  THOBIAS,  District  Judge,   Connecticut .'...New  Haven,  Conn. 

Hon.  THOBiAS  L  CHATFIELD,  District  Judge,  E.  D.  New  York Brooklyn.  N.  Y. 

Hon.  VAN  VECHTEN  VEEDER,  District  Judge,  E.    D.  New  York Brooklyn,  N.  Y. 

Hon.  GEORGE  W.  RAY,  District  Judge,  N.  D.  New  York Norwich.  N.  Y. 

Hon.  CHARLES  M.  HOUGH,  District  Judge,  S.  D.  New  York New  York.  N.  Y. 

Hon.  LEARNED  HAND.  District  Judge,  S.  D.  New  York  New  York,  N.  Y. 

Hon.  JULIUS  M.  MAYER,  District  Judge,  S.  D.  New   York New  York,  N.  Y. 

Hon.  AUGUSTUS  N.  HAND,  District  Judge,  S,  D.  New  York  New  York.  N.  Y. 

Hon.  JOHN  R.  HAZEL,  District  Judge,  W.  D.  New  York Buffalo,  N.  Y. 

Hon.  HARLAND  B.  HOWE,  District  Judge,  Vermont St    Johnsbury,   Vt 

THIRD  CIRCUIT 

Hon.  MAHLON  PITNEY,  Circuit  Justice Washington,  D.  O. 

Hon.  JOSEPH  BUPPINGTON,  Circuit  Judge Pittsburg,  Pa. 

Hon.  JOHN  B.  Mcpherson,  circuit  Judge Philadelphia,   Pa. 

Hon.  VICTOR  B.  WOOLLBY,  Circuit  Judge Wilmington,  Del. 

Hon.  EDWARD  G.  BRADFORD,  District  Judge,  Delaware Wilmington,  Del. 

Hon.  JOHN  RELLSTAB,  District  Judge,  New  Jersey Trenton,  N.  J. 

Hon.  THOS.  O.  HAIGHT,  District  Judge,  New  Jersey Jersey  City,  N.   J. 

Hon.  J.  WHITAKBR  THOMPSON,  District  Judge,  B.  D.  Pennsylvania.. Philadelphia.  Pa. 

Hon.  OLIVER  B.  DICKINSON,  District  Judge,  E.  D.  Pennsylvania    Philadelphia,   Pa. 

Hon.  CHAS.  B.  WITHER,  District  Judge,  M.  D.  Pennsylvania Sunbury,  Pa. 

Horn.  CHARLES  P.  ORR.  District  Judge.  W.  D.    Pennsylvania Pittsburg,  Pa. 

Hon.  W.  H.  SEWARD  THOMSON.  District  Judge.  W.  D.  Pennsylvania  Pittsburg,  Pa. 

136  CCA.  (v) 


Digitized  by 


Google 


Vl  .  136  C.  C.  A.  REPORTS 

FOURTH  CIRCUIT 

Hon.  EDWARD  D.  WHITB.  Circuit  Justice Washington,  D.  a 

Hon.  JETER  0.  PRITCHARD.  Circuit  Judge AsheTUle,  N.  a 

Hon.  CHAS.  A.  WOODS.  Circuit  Judge Marion.  8.  C. 

Hon.  MARTIN  A.  KNAPP,  Circuit  Judge Washington.  D.  C. 

Hon.  JOHN  C.  ROSE.  District  Judge.  Maryland Baltimore,   Md. 

Hon.  HENRY  G.  CONNOR;  District  Judge.  B.  D.  North  Carolina Wilson.  N.  C. 

Hon.  JAMES  B.  BOTD,  District  Judge.  W.  D.  North  Carolina Greensboro,  N.  O. 

Hon.  HENRY  A.  MIDDLBTON  SMITH.  District  Judge,  B.  D.  S.  C.>..  ..Charleston,  8.  a 

Hon.  JOSEPH  T.  JOHNSON.  District  Judge,  W.  D.  8.  C.« Greenville,  8,  C. 

Hon.  EDMUND  WADDILL,  Jr.,  District  Judge,  B.  D.  Virginia Richmond.  Va. 

Hon.  HENRY  CLAY  McDOWBLU  District  Judge,  W.  D.  Virginia Lynchburg.  Va. 

Hon.  ALSTON  O.  PAYTON,  District  Judge,  N.  D.  West  Virginia Phllippl,  W.  Va. 

Hon.  BBNJAMIN  F.  KELLER,  District  Judge.  &  D.  West  Virginia. Charleston.  W.  Va. 

FIFTH  CIRCUIT 

Hon.  JOSEPH  R.  LAMAR.  Circuit  JusUce. Washington.  D.  0. 

Hon.  DON  A.  PARDEE.  Circuit  Judge Atlanta.  Oa. 

Hon.  A.  P.  Mccormick,  circuit  Judge Waco.  Tex. 

Hon.  RICHARD  W.  WALKBR.  Circuit  Judge HuntsviUe.  Ala. 

Hon.  HENRY  D.  CLAYTON,  District  Judge,  N.  and  M.  D.  Alabama  ....Montgomery.  Ala. 

Hon.  WM.  L  GRUBD.  District  Judge.  N.  D.  Alabama Birmingham.  Ala. 

Hon.  HARRY  T.  TOULMIN.  District  Judge.  8.  D.  Alabama Mobile,  Ala. 

Hon.  WM.  B.  SHEPPARD.  District  Judge.  N.  D.  Florida Pensacola.  Fla. 

Hon.  RHYDON  M.  CALL,.  District  Judge.  &  D.  Florida Jacksonville.  Fla. 

Hon.  WILLIAM  T.  NEWMAN.  District  Judge.  N.  D.  Georgia AUanta.  Ga. 

Hon.  EMORY  SPEER.  District  Judge.  8.  D.  Georgia Macon,  Ga. 

Hon.  WM.  WALLACE  LAMBDIN.  District  Judge,  8,  D.  Georgia* Savannah.  Ga. 

Hon.  RUFUS  E.  FOSTER,  DUtrict  Judge,  E.  D.  Louisiana New  Orleans,  La. 

Hon.  ALECK  BOARMAN,  District  Judge.  W.  D.  LouUiana Shreveport,  La. 

Hon.  HENRY  C.  NILES.  District  Judge.  N.  and  8.  D.  Mississippi Kosciusko.  Miss. 

Hon.  GORDON  RUSSELL,  District  Judge,  EL  D.    Texas Sherman.   Tex. 

Hon.  EDWARD  R.  MEEK.  District  Judge.  N.  D.  Texas Dallas.  Tex. 

Hon.  WALLER  T.  BURNS.  District  Judge.  8.  D.  Texas Houston.  Tex. 

Hon.  THOMAS  8.  MAXBY.  District  Judge.  W.  D.  Texas AuaUn.  Tex. 

SIXTH  CIRCUIT 

Hon.  WILLIAM  R.  DAY.  Circuit  Justice Washington.  D.   a 

Hon.  JOHN  W.  WARRINGTON,  Circuit  Judge Cincinnati,  Ohio. 

Hon.  LOYAL  B.  KNAPPEN,  Circuit  Judge Grand  Rapids.  Mich. 

Hon.  ARTHUR  O.  DBNISON.  Circuit  Judge Grand  Rapids,  Mich. 

Hon.  ANDREW  M.  J.  COCHRAN,  District  Judge,  B.  D.  Kentucky Maysville,  Ky. 

Hon.  WALTER  EVANS,  District  Judge,  W.  D.  Kentucky Louisville,  Ky. 

Hon.  ARTHUR  J.  TUTTLB.  District  Judge.  B.  D.  Michigan Detroit.  Mich. 

Hon.  CLARENCE  W.  SESSIONS.  District  Judge.  W.  D.  Michigan  ...Grand  Rapids,  Mich. 

Hon.  JOHN  M.  KILLITS,  District  Judge,  N.  D.  Ohio Toledo,  Ohio. 

Hon.  JOHN  H.  CLARKB.  District  Judge.  N.  D.  Ohio Cleveland,    Ohio. 

Hon.  JOHN  B.  SATER.  District  Judge.  8.  D.  Ohio ....Columbus,  Ohio. 

Hon.  HOWARD  O.  HOLLISTBR.  District  Judge.  8.  D.  Ohio ClncinnaU.  Ohio. 

Hon.  EDWARD  T.  SANFORD.  District  Judge.  E.  and  M.  D.  Tennessee.... KnoxviUe.  Tenn. 
Hon.  JOHN  B.  McCALL,  District  Judge,  W.  D.Tennessee Memphis,  Tenn. 

SEVENTH  CIRCUIT 

Hon.  JAMES  CLARK  McREYNOLDS.  Circuit  Justice  Washington.  D.  C. 

Hon.  FRANCIS  E.  BAKER.  Circuit  Judge Goshen.    Ind. 

Hon.  WILLIAM  H.  SEAMAN,  Circuit  Judge* Sheboygan,  Wis. 

1  Assigned  to  Eastern  District  by  Act  of  March  *  Appointed  March  8.  1915. 

3.  1915.  «Died. 

*  Appointed  March  9.  1915. 
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ARGUED  AND  DETERMINED 

TM   THB 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 


(221  Fed.  191) 

LONG  ISLAND  R.  CO.  v.  DARNELL  (two  cases). 

(Circuit  Court  of  Appeals,  Second  Circuit.    February  9,  1915.) 

Nos.  149.  150. 

L  Negligence    ^=»92— Contributory    Negligence— Impitted    Negligence—* 
Taxicab  Driver. 

The  contributory  negligence  of  a  taxicab  driver  cannot  be  attributed 
to  one  riding  in  the  cab  when  it  was  struck  by  a  railroad  train  at  a  street 
crossing. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent.  Dig.  §§  142-146 ;  Dec. 
Dig.  <©=>92.] 

2.  Negligence  ^=>117— Actions— Pleading — Contributory  Negligence. 

While  contributory  negligence  is  a  defense,  it  may  be  relied  on  by  de- 
fendant without  being  specially  pleaded. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent.  Dig.  §§  195-197; 
Dec.  Dig.  <&=^117.] 

3.  Appeal  and  Error  <®=>1066— Harmless  Error— Instructions. 

Error  in  charging  the  jury  that  contributory  negligence  could  not  be 
relied  on  unless  pleaded  was  harmless,  where  there  was  no  evidence  of  con- 
tributory negligence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  4220; 
Dec.  Dig.  <&=>1066.] 

4.  Witnesses  ^=»236 — Examination— Hearing  Sounds. 

In  an  action  for  injuries  received  in  a  grade  crossing  accident,  it  was 
error  to  permit  witnesses  for  plaintiff,  who  had  testified  that  they  did  not 
hear  the  whistle  or  bell  sounded,  to  answer  a  question  whether  they  had 
heard  the  whistle  and  bell  on  previous  occasions  when  they  were  in  the 
same  rooms,  where  the  question  did  not  also  include  the  conditions  of 
storm  and  engaged  attention  which  prevailed  at  the  time  in  question. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent.  Dig.  §|  817-826 ;  Dec. 
Dig.  0=>236.1 

5.  Evidence  ^=>586 — Weight— Negative  Evidence— Sound. 

Statements  of  witnesses  that  they  did  not  hear  sounds  are  negative 
testimony  and  must  be  weighed  with  caution,  f 

6.  Trial  ^=>235 — Instructions— Weight  of  Evidence— Positive  and  Nega- 

tive Testimony. 

In  an  action  for  injuries  received  in  a  grade  crossing  accident,  where 
there  was  positive  testimony  by  witnesses  for  defendant  that  the  sound 
signals  were  given,  and  testimony  by  witnesses  for  plaintiff  that  they  did 
not  hear  such  signals,  it  was  error  for  the  court,  when  requested  by  de- 
fendant to  charge  that,  as  against  positive  affirmative  evidence  by  credible 

Cn:>Fof  other  ca^es  8«e  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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witnesses  as  to  the  ringing  of  the  bell  or  spunding  of  the  whistle,  there 
must  be  more  than  mere  testimony  of  witnesses  that  they  did  not  hear 
the  signals,  and  that  it  must  appear  that  they  were  looking,  watching, 
and  listening  for  them,  and  that  their  attention  was  directed  to  them, 
to  state  that  he  declined  to  charge  that  as  a  whole,  and  that  the  testi- 
mony of  those  in  the  courtroom,  although  their  attention  was  not  di- 
rected to  it,  that  a  gun  had  not  been  fired  therein,  would  outweigh  the 
testimony  of  one  who  said  it  had  been  fired,  and  would  be  sufficient  to 
convict  him  of  perjury,  since,  though  some  qualification  of  the  request 
would  have  been  proper,  the  illustration  used  was  so  remote  that  it  prob- 
ably misled  the  jui-y  as  to  the  relative  weight  of  positive  and  negative 
testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  539-541,  543-548, 
551;   Dec.  Dig.  <&=>235.] 

7.  Railboads  ^=»316 — Accidents  at  Crossing— Negligence— Speed. 

A  railroad  is  not  negligent  for  operating  its  train  at  a  speed  permitted 
by  a  village  ordinance,  if  it  observes  all  the  precautions  to  give  warning 
by  sounding  the  whistle  and  bell  as  required  by  statute,  and  by  having 
the  crossing  gong  and  fiagman  at  the  crossing  to  give  the  warnings  upon 
which  travelers  have  become  accustomed  to  rely. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  §§  1006-1008, 
1011,  1012 ;    Dec.  Dig.  0=>316. 

Duty  to  give  warning  signals  at  crossing,  see  note  to  Chesapeake  &  O. 
Ry.  Co.  v.  Steele,  29  C.  C.  A.  90.] 

8.  Railroads  ^=>351 — Accidents  at  Crossing — Instructions— Negligence. 

Where  the  court,  in  an  action  for  injuries  received  at  a  grade  crossing, 
had  stated  in  the  charge  that  plaintiff  claimed  that  under  the  circum- 
stances it  was  negligence  for  defendant  to  operate  its  train  through  the 
village  at  the  speed  shown,  though  it  was  within  the  speed  limit,  and 
that  it  was  its  duty  to  be  on  the  lookout  for  people  or  vehicles  on  the 
crossing,  and  to  use  reasonable  care  in  a  place  of  that  size  to  have  its 
train  under  control  at  a  reasonable  and  suitable  distance  from  the  cross- 
ing, the  jury  might  have  understood  that  plaintiff  could  have  recovered 
for  excessive  speed  alone,  though  the  court  gave  a  modified  request  that 
they  could  not  impute  negligence  to  the  railroad  because  of  speed  alone, 
but  that  speed  might  be  considered  with  other  things  and  conditions. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  ?§  1193-1211, 
1213-1215;  Dec.  Dig.  <&=>351.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

These  causes  come  here  upon  writs  of  error  to  review  judgments  of 
the  District  Court,  Southern  District  of  New  York,  in  favor  of  defend- 
ants in  error  who  were  plaintiffs  below.  The  first  action  is  for  personal 
injuries  sustained  by  Pauline  Darnell  who  will  be  hereinafter  referred 
to  as  the  plaintiflF ;  the  second,  for  loss  of  services  and  necessary  dis- 
bursements resulting  from  such  injuries.  The  injuries  resulted  from 
collision  with  a  train  of  defendant's  railroad  at  Freeport,  L.  I.,  on 
October  1,  1911.    The  facts  are  sufficiently  set  forth  in  the  opinion. 

Joseph  F.  Keany,  of  New  York  City  (John  J.  Graham  and  Henry  A. 
Uterhart,  both  of  New  York  City,  of  counsel),  for  plaintiff  in  error. 

Taylor  &  Thurber,  of  New  York  City  (Burt  L.  Rich,  of  New  York 
City,  William  P.  Metcalf,  and  Raymond  D.  Thurber,  of  New  York 
City,  of  counsel),  for  defendants  in  error. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  OigesU  &  Indexes 
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LACOMBE,  Circuit  Judge.  At  Freeport  the  railroad  runs  east  and 
west,  with  station  located  about  half  way  between  Main  street  and 
Grove  street ;  the  two  streets  being  about  600  feet  apart.  Both  streets 
cross  the  railroad  from  south  to  north.  Plaintiff,  with  her  mother  and 
sister  and  the  witness  Collier,  were  in  a  taxicab;  the  three  ladies  on  the 
rear  seat.  Collier  on  the  right-hand  collapsible  seat  facing  west.  Mott, 
the  chauffeur,  was  alone  on  the  left-hand  side  of  the  front  seat.  They 
were  moving  north  on  Grove  street,  intending  lo  cross  the  tracks  and 
go  to  the  north  station  platform,  where  the  ladies  were  to  take  a  west- 
bound local  train  due  at  7 :08  p.  m.  It  was  raining  hard,  with  a  high 
wind  from  southeast.  As  one  proceeds  north  along  Grove  street  to- 
wards the  crossing,  the  view  to  the  east  is  at  first  obstructed ;  but  when 
a  point  is  reached  100  feet  south  of  the  crossing  the  view  to  the  east 
for  a  considerable  distance  beyond  the  station  is  wholly  unobstructed, 
except  by  a  low  picket  fence  between  ^east  and  west  bound  tracks.  The 
chauffeur  and  the  witness  Collier,  who  lived  in  Freeport,  were  familiar 
with  the  locality. 

The  taxicab  proceeded  along  Grove  street  onto  the  crossing,  where 
it  was  struck  by  a  west-bound  express  running  at  a, speed  variously 
estimated  at  from  25  to  35  miles  an  hour.  There  were  no  gates  at  the 
crossing;  the  statute  did  not  require  them.  The  first  subject  to  be  con- 
sidered is  what  precautions  were  taken  generally  by  the  railroad  com- 
pany to  protect  persons  using  the  crossing.  The  statute  required  a 
whistle  to  be  blown  on  the  engine  at  a  specified  distance  east  of  the 
crossing;  the  engine  was  equipped  with  a  whistle  in  good  order.  The 
statute  also  required  that  at  a  specified  distance  east  of  the  crossing  the 
engine  bell  should  begin  ringing ;  the  engine  was  equipped  with  an 
automatic  bell,  and  when  started  it  would  continue  to  ring  until  stop- 
ped. In  addition  to  these  statutory  precautions,  the  railroad  had  install- 
ed a  gong  on  the  west  side  of  the  crossing.  The  gong  was  electrically 
connected  with  the  track.  At  a  point  2,000  feet  or  more  east  of  the 
crossing  a  contact  spring  would  set  it  ringing,  and  when  set  ringing  it 
would  continue  to  do  so  for  four  minutes.  Persons  familiar  with  the 
locality  knew  of  the  gong,  and,  no  doubt,  were  accustomed  to  rely  upon 
it  as  a  warning  of  approaching  trains.  The  railroad  had  also  stationed 
a  flagman  at  the  crossing  between  some  hour  in  the  morning  and  7  p. 
m.  He  was  still  on  duty  when  this  accident  happened.  It  had  supplied 
him  with  a  shanty  or  shelter  in  which  he  could  remain  when  his  serv- 
ices were  not  required.  He  was  not  stationed  there  to  warn  persons 
about  to  cross,  but  to  notify  approaching  trains  whether  or  not  the  track 
was  clear.  After  dark  (as  it  was  then)  he  carried  a  lantern,  which  he 
was  to  move  up  and  down  to  indicate  a  clear  track,  and  from  side  to 
side  to  indicate  danger.  Persons  familiar  with  the  locality  knew  of  his 
presence  on  the  track  when  trains  were  approaching,  and,  no  doubt,  re- 
lied to  some  extent  on  his  presence  or  absence  as  indicating  the  ap- 
proach or  nonapproach  of  a  train.  The  headlight  of  the  express  was 
burning  and  its  cars  lit  up.  To  any  one  approaching  the  crossing  from 
a  point  100  feet  south  until  the  track  is  reached  there  was  nothing  to 
obstruct  the  view  of  a  train  approaching  from  the  east,  except  such 
obscuration  as  rain  driving  on  the  glass  of  the  window  behind  him 
would  interpose  to  the  vision  of  Collier. 
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The  chauffeur,  Mott,  testified  that  when  he  got  about  50  or  60  feet 
from  the  track  he  put  his  car  into  low  speed  and  continued  on  at  about 
7  miles  an  hour,  looking  in  both  directions,  but  saw  no  lights,  except 
those  at  the  station.  That  until  he  was  struck,  although  constantly- 
looking  in  both  directions,  he  did  not  see  the  train  nor  hear  it ;  nor  did 
he  hear  any  whistle,  nor  engine  bell,  nor  crossing  gong ;  nor  did  he  see 
the  flagman.  Collier  testified  that  when  about  100  feet  from  the  cross- 
ing he  seemed  to  hear  a  roar  that  sounded  like  a  train,  and  asked  the 
chauffeur  if  it  was  the  7:08  train;  that  he  heard  no  whistle  or  bell; 
and  that,  although  listening  for  the  gong  and  looking  for  the  flagman, 
he  did  not  hear  the  one  or  see  the  other. 

Two  other  witnesses  for  plaintiff,  who  will  be  referred  to  later,  tes- 
tified that  they  did  not  hear  the  whistle.  Another  witness  for  the  plain- 
tiff, who  was  standing  on  the  platform  waiting  for  the  7 :08  train,  heard 
a  whistle  to  the  east  and  thought^it  was  his  train.  He  turned  and  look- 
ed towards  it,  and  saw  it  coming  all  lit  up;  knew  it  was  not  his  train, 
as  it  went  past  him  with  a  crash  and  a  roar.  When  it  was  as  far  east  of 
him  as  Main  street,  he  could  hear  the  noise  it  made. 

Several  witnesses  were  called  by  defendant,  some  in  the  employ  of 
the  railroad  company.  From  their  several  narratives  it  would  appear 
that  the  whistle  was  sounded  at  the  proper  place,  that  the  engine  bell 
began  to  ring  at  the  proper  place  and  continued  ringing  until  collision, 
that  the  gong  was  set  in  motion  as  usual  and  continued  sounding  for 
four  minutes,  and  that  the  flagman  was  on  the  crossing  signaling  the 
train  with  his  lantern  and  was  seen  doing  so. 

[1]  Contributory  neglience  on  the  part  of  the  chauffeur  cannot  be 
attributed  to  plaintiff.  If  the  defendant  also  was  negligent,  and  its  neg- 
ligence contributed  to  the  accident,  plaintiff  can  recover.  There  was  no 
error,  in  view  of  the  conflicting  testimony,  in  sending  the  cause  to  the 
jury.  Defendant,  however,  insists  that  it  was  prejudiced  by  the  admis- 
sion of  testimony  and  by  some  instructions  given  to  the  jury. 

[2,3]  The  court  charged  the  jury  that  any  question  of  plaintiff's 
contributory  negligence  was  out  of  the  case,  because  it  had  not  been 
pleaded,  instructing  them  that  in  the  United  States  courts  contributory 
negligence  of  a  plaintiff  could  not  be  proved  unless  it  was  alleged  in  the 
answer.  Exception  was  duly  reserved.  This  was  error.  The  rule  in 
this  circuit  was  laid  down  by  this  court  in  Canadian  Pacific  Ry.  v.  Clark, 
73  Fed.  76,  20  C.  C.  A.  447;  Id.,  74  Fed.  362,  20  C.  C.  A.  447.  Con- 
tributory negligence  is  a  defense^  the  burden  of  proving  which  is  on  the 
defendant;  but  it  is  a  defense  which  defendant  can  avail  of  without 
pleading  it.  This  error,  however,  was  harmless,  because  there  is  noth- 
ing in  this  record  which  would  support  a  finding  that  plaintiff  was  her- 
self negligent  in  any  way. 

[4]  Plaintiff  called  one  Randell,  who  lived  in  the  nearest  house  to 
the  comer  of  the  crossing,  on  the  east  side  of  Grove  street,  from  150  to 
180  feet  north  of  the  track.  On  the  occasion  in  question  he  heard  the 
rumble  of  the  train,  but  did  not  hear  the  whistle  blown  before  the  rum- 
ble. The  door  and  windows  were  closed,  and  he  was  engaged  in  con- 
versation with  his  family  and  a  young  man  who  was  there,  paying  no 
attention  whatever  to  the  passage  of  the  train.  Over  objection  and  ex- 
ception he  was  allowed  to  answer  **Yes"  to  the  question : 
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'•Has  he  ever  noticed,  as  he  has  been  In  that  room  before  this  accident, 
had  he  ever  noticed  whether  or  not  he  could  hear  trains  approaching,  the  sig- 
nals they  gave,  whistles  or  bell?" 

Over  like  objection  and  exception  to  the  further  question  whether 
on  previous  occasions  he  did  hear  them,  he  answered  *' Yes."  This  was 
error,  because  it  was  not  shown  that  the  circumstances  were  the  same. 
The  door  and  windows  might  have  been  open  on  the  prior  occasions, 
and  he  might  have  been  listening  for  the  train,  expecting  some  friend 
would  arrive  on  it.    A  proper  question  would  have  been : 

"Can  you  recall  any  occasions  when  you  heard  the  whistle  and  bell  of  a 
train  approaching  from  the  east,  when  you  were  in  the  same  room  with  door 
and  windows  closed,  a  rainstorm  with  high  wind  prevailing,  and  yourself  en- 
gaged in  conversation,  or  in  writing,  or  In  reading,  or  with  your  attention  oth- 
erwise occupied?" 

The  error  might  be  held  harmless,  had  it  not  been  for  the  instructions 
to  the  jury  on  the  subject  of  negative  testimony. 

Another  witness  for  plaintiff,  the  chief  of  police,  was  in  the  station 
house  located  40  feet  south  of  the  depot  and  200  feet  west  of  Grove 
street  He  was  engaged  in  writing  a  report  and  did  not  hear  the  whis- 
tle. He  also,  over  objection  and  exception,  was  allowed  to  testify  that 
on  previous  occasions  he  had  heard  the  whistle  when  he  was  in  that 
room,  without  confining  him  to  occasions  like  this,  when  his  attention 
\^'as  engaged  in  some  way,  and  when  there  was  a  storm,  with  wind  from 
the  southeast,  which  would  tend  to  carry  the  sound  away  from  the  sta- 
tion house. 

[5,  6]  Negative  testimony  as  to  sounds — that  is,  the  statements  of 
witnesses  that  they  did  not  hear  the  sounds — must  always  be  weighed 
with  caution.    Defendant,  therefore,  asked  the  court  to  charge : 

"As  against  positive  affirmative  evidence  by  credible  witnesses  as  to  the 
ringing  of  the  bell  or  the  sounding  of  the  whistle,  there  must  be  something 
more  than  the  testimony  of  one  or  more  witnesses  that  they  did  not  hear  It. 
It  must  appear  that  they  were  loolcing,  watching,  and  listening  for  It ;  that 
their  attention  was  directed  to  the  fact.  A  mere  *I  did  not  hear'  Is  entitled 
to  no  weight,  in  the  presence  of  affirmative  evidence  that  the  signal  was 
given." 

To  this  the  court  said : 

"That  I  decline  to  charge  as  a  whole,  just  as  it  is  written.  Of  course,  *I 
did  not  hear'  Is  entitled  to  weight.  If  the  person  who  says  he  did  not  hear  was 
in  a  situation  where  he  probably  would  have  heard,  and  necessarily  must  have 
heard.  Suppose  one  man  swears  that  a  gun  was  fired  In  this  room  two  mln- 
ntes  ago.  We  were  all  here;  we  were  not  expecting  a  gun,  had  no  reason 
to  apprehend  a  gun,  were  not  thinking  anything  about  a  gun ;  It  was  not  In 
our  minds.  And  still,  if  that  man  who  happened  to  be  in  here  should  go  out- 
side, and  go  over  into  another  branch  of  this  court,  and  swear  that  ^ve  min- 
utes ago  a  gun  was  fired  in  this  room  and  that  he  heard  It,  the  evidence  of 
every  one  of  us  would  be  competent  and  proper  to  ^how  that  the  gun  was  not 
fired  here,  and  my  judgment  Is  that  It  would  produce  a  finding  of  perjury 
against  that  man,  because,  while  we  were  not  watching  for  a  gun,  or  expect- 
ing a  gun,  or  thinking  anything  about  a  gun.  It  Is  extremely  probable  that,  if 
one  had  been  fired  here,  we  would  all  have  heard  it." 

Exceptions  were  reserved  to  the  refusal  to  charge  the  request  and  to 
comment  upon  it.  Some  qualification  of  the  request  might  properly 
have  been  made,  but  the  illustration  given  to  the  jury  was  so  very  re- 
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mote  from  anything  presented  in  the  case  on  trial  that  it  is  highly  prob- 
able they  were  misled  as  to  the  relative  values  of  the  positive  and  nega- 
tive testimony  they  had  to  deal  with,  to  the  prejudice  of  the  defendant. 

[7]  We  think,  too,  the  jury  were  misled  as  to  the  weight  they  should 
give  to  the  speed  of  the  train.  The  limit  fixed  by  ordinance  in  this 
village  was  40  miles  an  hour.  There  was  no  testimony  to  warrant  a 
finding  that  this  Hmit  was  exceeded.  Estimates  of  the  speed  varied 
from  25  to  35  miles  an  hour.  Of  course,  when  running  at  that  high 
speed  over  a  crossing  unprotected  with  gates,  a  railroad  company  is 
obligated  to  use  a  very  high  degree  of  care.  The  prescribed  whistle 
must  be  sounded  at  the  prescribed  place ;  the  engine  bell  must  ring  as 
the  statute  requires  continuously ;  the  gong  put  there  by  the  company, 
and  on  whose  sound  it  invited  passers-by  to  rely  as  a  warning,  must 
have  sounded;  the  flagman  whose  presence  on  the  crossing  with  a 
lantern  it  required  when  a  train  was  approaching  (and  on  whose  pres- 
ence it  thereby  induced  passers-by  to  rely)  must  be  at  his  post.  As  to 
these  four  precautions  there  was  conflicting  evidence ;  but  if  the  jury 
found  they  were  all  observed  the  railroad  was  not  to  be  held  negligent 
because  its  train  was  running  fast,  so  long  as  it  kept  within  the  limit. 

[8]  When  requests  were  being  ruled  on  after  the  main  charge,  de- 
fendant asked  for  an  instruction  that  the  jury  cannot  "impute  negli- 
gence to  the  defendant  by  reason  of  speed  alone."  To  which  the  court 
replied : 

**Speed  alone,  I  say  that  is  true;  but  the  speed  may  be  considered  with 
other  things  and  conditions." 

If  this  were  all  the  jury  were  told  about  speed,  it  would  not  be  obnox- 
ious to  criticism ;  but  it  was  not  all.  The  court  had  told  them  a  great 
deal  about  speed.  This  brief  statement  at  the  close,  especially  with  its 
reference  to  "other  things  and  conditions"  would  hardly  be  taken  by 
them  as  qualifying  the  instructions  already  given  them,  on  that  sub- 
ject, in  the  main  charge.  After  describing  the  size  of  the  village,  and 
the  number  of  persons  who  might  be  expected  to  be  in  the  vicinity  of 
the  crossing  in  the  evening,  the  court  said  (in  the  main  charge) : 

*TIaintiff  contends  that  in  view  of  that  situation,  which  was  known  to  the 
railroad  company,  the  railroad  company  was  negligent  in  running  this  ex- 
press train,  through  that  village  and  over  that  crossing,  at  that  time  in  the 
evening,  after  dark,  in  the  storm,  the  darkness,  and  the  wind  which  then  pre- 
vailed at  the  (speed  shown  in  the  testimony).    ♦    ♦    ♦ »» 

Elsewhere : 

"Plaintiff  claims  that  to  approach  this  crossing  under  such  circumstances 
and  surroundings,  on  such  a  night  with  the  wind  blowing,  in  that  village, 
proceeding  at  that  rate  (nearly  40  miles  an  hour)  was  evidence  of  negligence 
in  that  regard ;  that  it  was  negligence  to  imperil  people  who  in  the  darkness 
and  storm  and  rain  might  be  using  that  crossing  to  proceed  at  such  speed, 
and  that  it  should  have  proceeded  more  slowly." 

After  referring  to  other  branches  of  the  case,  the  court  again  said : 

"WhUe  this  defendant  had  the  right  of  way,  it  was  its  duty  to  apprehend 
that  foot  passengers  or  people  in  vehicles  or  automobiles  might  be  at  or  even 
on  the  crossing,  and  hence  be  on  the  lookout,  use  reasonable  care  to  have  the 
train  under  control,  the  speed  under  control  in  such  a  place,  of  about  some 
5,000  to  IfiOO  people,  whatever  it  is,  reasonable  and  proper  signals  given  of 
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its  approach,  either  by  bell  or  whistle  or  whistles,  or  even  both,  if  circum- 
stances and  conditions  demanded  it,  at  a  reasonable  and  suitable  distance 
from  the  crossing." 

We  find  it  difficult  to  escape  the  conviction  that  the  jury  took  this  case 
with  the  understanding  that,  although  the  evidence  might  satisfy  them 
that  all  four  precautions  had  been  observed — whistle,  bell,  gong,  and 
flagman — and  the  speed  limit  were  not  exceeded,  nevertheless  they 
might  hold  the  defendant  negligent,  if  they  thought  the  speed  was  such 
as  not  to  leave  the  train  under  proper  control  in  such  a  place.  We  think 
defendant  was  prejudiced  thereby. 

Judgment  reversed. 

NOTE. 
PosltiTe   and  Kesative   Evidence   In   Civil   Aotions. 

I.  Nature  in  Ge^neral. 

(U.  S.)  The  testimony  of  credible  witnesses  that  they  heard  a  whistle  and 
bell  of  an  en^ne  at  a  crossing  is  not  in  conflict  with  the  testimony  of  others, 
who  heard  nothing;  for  the  observation  of  the  fact  by  some  is  entirely  con- 
sistent with  the  failure  of  others  to  observe. — Horn  v.  Baltimore  &  O.  R. 
Ca,  54  Fed.  301,  4  C.  C.  A.  346,  6  U.  S.  App.  381. 

(U.  S.)  Where  it  was  the  duty  of  an  Inspector  to  inspect  cars,  and  he  says 
he  did  inspect  them  and  did  not  see  certain  defective  appliances,  that  Is  not 
such  negative  testimony  that  It  should  not  receive  the  same  consideration, 
other  things  l^eing  equal,  as  positive  testimony. — United  States  v.  Baltimore 
&  0.  R.  Co.,  170  Fed.  456. 

(Ark.)  Testimony  that  the  witness  searched  a  certain  tract  of  land,  which 
was  well  known  to  him,  for  certain  improvements,  but  did  not  find  any  such 
improvements,  is  not  entitled  to  be  discredited,  as  being  negative  testimony.— 
Schaer  v.  Gllston,  24  Ark.  137. 

(Ark.)  Where  plaintiff  was  using  his  senses  continually  while  crossing  a 
railroad  track  on  which  he  was  injured,  and  his  mental  condition  was  such 
that  he  could  have  heard  the  signals  of  the  approach  of  defendant's  engine  if 
given,  his  testimony  that  he  heard  no  such  signals  was  not  objectionable  as 
negative.— Ft  Smith  &  W.  R.  Ca  v.  Messek,  131  S.  W.  966,  denying  rehearing. 
Id.  686. 

(DeL)  Testimony  that  no  warning  was  given  which  deceased  could  have 
heard  was  not  purely  negative  In  character,  when  given  by  witnesses  who, 
by  reason  of  similar  dangerous  occupations,  had  special  opportunities  to 
hear,  apprehend,  and  remember  any  such  warning,  if  any  had  been  given. — 
PhUadelphia,  B.  &  W.  R.  Co.  v.  Gatta,  85  Atl.  721. 

(Ga.)  A  witness  who  testifies  generally  that  a  party  did  not  receive  value 
for  the  transfer  of  a  promissory  note,  without  limitation  or  qualification  as 
to  the  witness'  knowledge,  or  as  to  time  or  place,  is  a  negative  witness ;  and 
he  Is  not  to  be  believed  in  preference  to  a  witness  who  swears  affirmatively 
that  such  party  did  receive  value  for  the  transfer  of  the  note. — Matthews  v. 
Poythress,  4  Ga.  287. 

(Ga.)  The  general  rule  as  to  the  probative  value  of  positive  and  negative 
testimony  is  subject  to  the  qualification  that  other  things  must  be  equal,  and 
the  witnesses  must  be  of  equal  credibility. — Atlanta  Consol.  St.  Ry.  Co.  v. 
Bigham,  30  S.  E.  934,  105  Ga.  498. 

(111).  Where  a  question  was  whether  certain  words  were  said  or  acts  done 
In  the  presence  of  the  same  persons  at  a  specified  time  and  place,  and  two  sets 
of  witnesses,  having  the  same  means  of  assertion,  swear,  the  one  that  the  act 
was  done  or  words  said,  and  the  other  that  they  were  not,  .both  are  swearing 
to  affirmative  evidence.— Frizell  v.  Cole,  42  111.  362. 

(Ill)  When  one  set  of  witnesses  testify  to  an  occurrence,  and  another  set 
of  witnesses  swear  that  they  had  equal  opportunity  for  knowing  the  fact,  and 
had  their  attention  directed  thereto,  and  that  the  fact  did  not  occur,  the  tes- 
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tlmony  of  the  latter  set  is  not  negative  testimony. — Grabill  v.  Ren,  110  111.  App, 
587. 

(111.)  Where  witnesses  having  equal  opportunity  with  others  testifying  to 
the  contrary  to  hear  and  know  whether  or  not  a  gong  was  sounded  testify 
that  it  was  not,  their  evidence  Is  deemed  affirmative. — Chicago  Consol.  Trac- 
tion Co.  V.  Gervens,  113  111.  App.  275. 

(Iowa)  The  negative  testimony  of  a  traveler  injured  in  a  collision  with  a 
train  that  he  did  not  see  or  hear  the  train's  approach,  though  he  looked  and 
listened,  is  of  probative  force. — Lockridge  v.  Minneapolis  &  St  L.  Ry.  Co., 
140  N.  W.  834. 

(Iowa)  The  testimony  of  witnesses  that  they  did  not  hear  signals  of  a 
train  approaching  a  crossing  Is  not  negative  but  Is  sufficient  to  create  a  con- 
flict in  the  evidence  where  other  witnesses  testify  that  they  heard  signals. — 
Wlar  V.  Wabash  R.  Co.,  144  N.  W.  703. 

(Md.)  Testimony  of  witnesses  that  they  did  not  hear  the  bell  of  an  engine 
ring  as  It  approached  a  crossing  is  not  of  such  probative  value  as  positive 
affirmative  evidence  that  It  was  so  rung;  but  this  rule  does  not  authorize 
the  jury  to  entirely  disregard  the  evidence  of  a  negative  character. — North- 
em  Cent.  Ry.  Co.  v.  State,  60  Atl.  19,  100  Md.  404,  108  Am.  St.  Rep.  439. 

(Mich.)  Testimony  of  a  witness  that,  as  defendant's  engine  approached  a 
crossing,  he  did  not  hear  any  bell  or  whistle,  is  not  negative  testimony,  so  as 
to  require  an  Instruction  as  to  the  relative  value  of  negative  and  positive  evi- 
dence, where  he  testifies  that  he  was  looking  right  at  the  engine,  and  was 
within  hearing  distance,  though  on  cross-examination  he  testifies  that  he  was 
not  at  the  time  thinking  of  the  train,  but  would  have  heard  it,  probably,  if  it 
had  whistled,  and  hardly  thought  the  bell  could  have  rung  without  his  no- 
ticing It— Lonls  V.  Lake  Shore  &  M.  S.  Ry.  Co.,  69  N.  W.  642,  111  Mich. 
458. 

(Mo.)  Probative  force  is  accorded  to  negative  testimony,  where  the  op- 
portunity of  the  witnesses  to  receive  knowledge  of  the  fact  Is  approximately 
equal  to  that  of  witnesses  who  give  positive  testimony  concerning  it,  but 
where,  because  of  an  impaired  sense  or  of  an  admitted  lack  of  attention^  the 
opiioitunity  of  the  witness  who  did  not  see  or  hear  is  not  equal  to  that  of  a 
witness  who  did,  the  testimony  of  the  former  is  devoid  of  evidentiary  strength. 
—Williamson  v.  Wabash  R.  Co.,  122  S.  W.  1113, 139  Mo.  App.  481. 

(Neb.)  Where  a  witness  has  testified  that  certain  things  transpired  in  the 
presence  of  a  party  to  the  suit,  and  such  party  in  his  testimony  says  that  he 
does  not  remember  whether  or  not  the  things  stated  took  place,  this  is  not  a 
denial  of  the  testimony  of  the  first  witness. — Railsback  v.  Patton,  34  Neb. 
490,  52  N.  W.  277. 

(N.  Y.)  Negative  testimony,  where  there  Is  a  conflict  of  evidence,  may  have 
the  force  of  positive  evidence. — Ren  wick  v.  New  York  Cent  R.  Co.,  36  N.  Y. 
132,  34  How.  Prac.  91. 

(Ohio)  The  testimony  of  a  witness  who  was  near  enough  to  hear  and  see, 
that  he  was  paying  particular  attention,  and  that  he  looked  and  listened  for 
a  train,  and  that  the  bell  was  not  rung  nor  the  whistle  sounded,  is  not  neg- 
ative testimony.  It  is  as  much  positive  or  affirmative  testimony  as  that  of  a 
witness  who  testifies  that  a  signal  was  given.— Cleveland,  C,  C.  &  St  L.  Ry. 
Co.  V.  Rleherson,  10  O.  C.  D.  326,  19  Ohio  Cir.  Ct.  R.  385. 

(Pa.)  Where  persons  looking  for  a  street  car  in  the  direction  from  which 
it  is  coming  declare  that  the  car  which  Is  directly  in  their  sight  had  no  head- 
light burning  and  was  in  complete  darkness,  their  evidence  was  not  negative 
in  distinction  to  positive  evidence. — Cox  v.  Schuylkill  Valley  Traction  Co.,  63 
Atl.  599,  214  Pa.  223. 

(Tex.)  Where  defendant  swore  to  a  positive  understanding  between  him- 
self and  plaintiff,  who  testified  that  he  had  no  memory  of  any  such  under- 
standing with  defendant,  plaintiff's  testimony  is  not  a  denial  that  such  un- 
derstanding did  in  fact  exist— Hinkle  v.  Higglns,  83  Tex.  615,  19  S.  W.  147. 

(Tex.)  Where  a  physician,  in  answer  to  a  question  whether  he  knew  of 
any  other  physician  having  treated  plaintiff  for  a  disease,  stated  that  he  did 
not ;  that  he  did  not  keep  up  with  other  physicians'  business  at  all,  and  had 
enough  to  do  of  his  own — ^there  was  notliing  in  such  answer  contradictory  of 
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testimony  that  other  physicians  had  treated  plaintiff  for  such  disease. — St. 
Louis  &  S.  F.  R.  Co.  V.  Smith,  79  S.  W.  340,  34  Tex.  Civ.  App.  612. 

(Utah)  The  general'  rule  of  evidence  that  aflirmatlve  testimony  is  of  higher 
diaracter  and  of  greater  weight  than  negative  testimony  is  subject  to  two 
exceptions:  (1)  When  negative  witnesses  who  are  credible,  and  who  were  in 
a  position  where  they  could  readily  hear  and  see  what  transpired,  and  directed 
their  attention  thereto,  testify  that  they  did  not  see  or  hear  the  occurrence 
testified  to  by  the  affirmative  witnesses ;  and  (2)  when  negative  witnesses  who 
are  credible,  and  were  In  a  position  where  they  could  readily  see  and  hear 
what  transpired,  and  directed  their  attention  thereto,  testify  positively  that 
the  occurrences  testified  to  by  the  affirmative  witnesses  did  not  happen. — Ilaun 
V.  Rio  Grande  W.  Ry.  Co.,  62  Paa  90S,  22  Utah,  346. 

(Vt.)  The  negative  fact  that  one  does  not  tell  something  Is  not  evidence 
that  he  does  not  linow  It. — Barney  v.  Quaker  Oats  Co.,  82  Atl.  113. 

(Wis.)  Where,  in  an  action  against  a  city  for  Injuries  caused  by  a  defective 
sidewalk  there  were  witnesses  who  testified  to  having  passed  over  the  side- 
walk without  seeing  the  alleged  defect.  It  was  proi)er  to  charge  that  such  tes- 
timony was  of  a  negative  character  and  not  entitled  to  so  much  weight  as  that 
of  witnesses  who  testified  to  having  seen  the  defect. — Alft  v.  City  of  CUnton- 
Tille,  105  N.  W.  561,  126  Wis.  334. 

(Wis.)  Where  the  testimony  of  a  witness,  who  had  opportunity  to  know  of 
an  occurrence,  testified  by  another  witness  to  have  occurred,  takes  the  form 
of  recollection,  and  a  positive  denial  based  thereon,  the  testimony  Is  "affirm- 
ative evidence."  So  testimony  that  the  bell  in  an  elevator  did  not  ring  at  a 
particular  time,  contrary  to  the  evidence  that  it  did  ring,  while  negative  In 
form,  is  an  affirmation  of  a  fact  that  the  bell  did  not  ring. — Anderson  v.  Hor- 
Uck's  Malted  MUk  Co.,  119  N.  W.  342,  137  Wis.  569. 

(Wis,)  Neither  the  testimony  of  a  traveler  Injured  in  a  collision  with  a 
street  car  that  he  listened  for  the  gong  of  an  approaching  car  at  and  before 
the  collision,  and  did  not  hear  it,  nor  the  testimony  of  a  witness  In  the  street, 
waiting  for  the  car  to  pass,  so  that  he  could  go  on  with  his  business,  that  ho 
heard  no  other  noise,  except  the  vibration  of  the  car  In  motion,  and  that  on 
former  occasions,  from  substantially  the  same  position,  he  had  heard  the 
gong  sound  at  different  points  within  a  distance  of  five  blocks,  is  negative  tes- 
timony within  the  rule  that  the  positive  testimony  of  a  single  witness  is  en- 
titled to  more  weight  than  that  of  two  witnesses,  equally  credible,  who  testify 
negatively.— Brown  v.  MUwaukee  Electric  Ry.  &  Light  Co.,  133  N.  W.  5S9. 

II.  Effect  of  Negative  Testimony. 

(U.  S.)  The  testimony  of  the  clerk  of  a  probate  court,  the  record  having  been 
destroyed,  that  a  certain  will  was  admitted  to  record,  should,  in  the  absence 
of  directly  contradictory  evidence,  have  greater  weight  than  the  omission  of 
any  record  or  statement  of  such  entry  in  an  unofficial  local  legal  journal, 
published  dally,  and  on  which  meml>ers  of  the  bar  generally  relied  as  a  trust- 
worthy chronicle  of  orders,  entries,  and  judgments. — McClaskey  v.  Barr  (C. 
C.)  54  Fed.  781,  affirming  (C.  C.)  47  Fed.  154. 

(U.  S.)  Negative  testimony  is  valueless,  unless  it  appears  that  the  witness 
was  so  circumstanced  as  to  be  reasonably  likely  to  have  some  knowledge  on 
the  subject— Town  of  Fletcher  v.  Hickman,  165  Fed.  403,  91  C.  C.  A.  353. 

(D.  C.)  Testimony  of  a  witness  that  he  did  not  see  things  on  given  occa- 
sions is  of  less  value  than  the  testimony  of  another  witness  who  says  that 
he  did  see  the  things  on  such  occasions ;  but  the  presence  of  such  negative 
testimony  tends  to  lessen  the  degree  of  conviction  produced  by  the  positive 
testimony.— Richards  v.  Burkholder,  29  App.  D.  C.  485. 

(Ga.)  Negative  evidence  will  not  control  positive. — Brady  v.  Little,  21  Ga. 
132;  Martin  v.  Anderson,  Id.  301. 

((Ja.)  The  affirmative  and  positive  testimony  of  witnesses  as  to  the  actual 
facts  of  a  particular  occurrence  cannot  be  overcome  by  testimony  which  is 
negative  In  character,  or  consists  of  mere  opinions. — Hambright  v.  Western 
4  A.  R.  Co.,  37  S.  E.  99,  112  Ga.  36. 

(Ga.)  The  absence  of  an  entry  on  the  books  of  a  bank  has  evidential  value 
aA  tending  to  show  that  no  deposit  was  made,  where  the  cashier  of  the  bank 
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has  testified  that  deposit  slips  were  always  entered  on  the  books  of  the  bank 
on  the  day  the  deposit  and  slip  were  made. — E.  B.  Martin  &  Sons  v.  Bank  of 
I^sburg,  73  S.  E.  387. 

vlll.)  Testimony  of  a  person  that  he  did  not  hear  a  familiar  sound,  like 
the  ringing  of  a  bell,  when  he  admits  that  he  was  not  listening  or  thinking 
of  the  matter,  is  entitled  to  very  little,  if  any,  weight. — Chicago,  R.  I.  &  P. 
R.  Co.  V.  Givens,  18  111.  App.  (18  Bradw.)  404. 

(Ind.)  In  an  action  of  trespass  on  the  case  for  distress  for  rent,  where  it 
is  alleged  no  rent  is  due,  plenary  proof  of  the  negative  averment  is  not  nec- 
essary; it  being  suflScient  to  adduce  such  evidence,  as,  in  the  absence  of 
counter  evidence,  affords  ground  for  presuming  the  averment  to  be  true. — 
Smith  V.  Downing,  6  Ind.  374. 

(Ind.)  Proof  that  shippers  sometimes  applied  for  a  bill  of  lading  cannot 
overcome  positive  proof  of  the  nonacceptance  of  a  bill  in  question. — Cleveland, 
C,  C.  &  St.  L.  Ry.  Co.  v.  C.  &  A.  Potts  &  Co.,  71  N.  E.  685,  33  Ind.  App.  564. 

(Iowa)  Where  the  correctness  of  a  certificate  of  the  acknowledgment  of  a 
deed  is  in  question,  the  court  will  attach  but  little  weight  to  the  fact  that  the 
magistrate  does  not  remember  the  facts  connected  with  his  taking  the  ac- 
knowledgment.— Morris  v.  Sargent,  18  Iowa,  90. 

(Iowa)  Testimony  of  the  absence  of  lights  on  a  car  moved  backward  by 
an  engine,  and  of  failure  to  ring  the  bell  or  blow  the  whistle,  has  probative 
value,  where  the  witness  was  in  a  position  to  know  the  facts. — Brossard  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  149  N.  W.  915. 

(Kan.)  The  testimony  of  a  witness  that  he  had  examined  the  records  of  the 
recorder's  office,  and  did  not  find  a  certain  plat  in  question  of  record  there, 
if  admissible,  is  unsatisfactory  and  inconclusive. — Bemis  v.  Becker,  1  Kan. 
226. 

(La.)  Positive  testimony  cannot  be  destroyed  by  the  negative  proof  of  wit- 
nesses who  testified  that  they  did  not  see  a  certain  slave  on  board  the  defend- 
ant's steamboat — Slatter  v.  Holton,  19  La.  39. 

(Mass.)  Testimony  of  a  witness  that  he  did  not  hear  an  engine  bell  ring, 
with  no  accompanying  facts,  is  of  no  value  as  evidence;  but  attending  cir- 
cumstances may  be  shown  which  will  make  the  statement  strong  affirmative 
evidence.— Slattery  v.  New  York,  N.  H.  &  H.  R.  Co.,  89  N.  E.  622,  203  Mass. 
453. 

(Mo.)  The  fact  that  a  witness  does  not  observe  an  object  or  sound  does  not 
disprove  its  existence,  without  more. — Cathcart  v.  Hannibal  &  St  J.  R.  Co., 
19  Mo.  App.  113. 

(Mo.)  Where,  on  an  issue  as  to  whether  a  train  by  which  plaintiff  was 
struck  gave  signals  on  approaching  a  crossing,  certain  witnesses  who  were  in 
a  position  to  hear  the  whistle,  if  blown,  and  the  bell,  if  rung,  and  whose  at- 
tention was  drawn  to  the  train,  testified  that  they  heard  no  signals,  such 
evidence  constituted  some  proof  that  there  was  a  failure  to  give  the  signals 
required.— Stotler  v.  Chicago  &  A.  Ry.  Co.,  98  S.  W.  509,  200  Mo.  107. 

(N.  J.)  The  oath,  of  a  claimant  that  ho  furnished  the  testatrix  ^vith  the 
goods  charged,  and  that  no  part  of  the  bill  has  ever  been  paid,  is  not  over- 
come by  one  of  the  next  of  kin  swearing  that  the  claimant  had  no  place 
where  he  could  raise  the  produce  charged  In  the  bill. — Middleton  v.  Middle- 
ton,  35  N.  J.  Eq.  (8  Stew.)  141. 

(N.  J.)  Testimony  of  certain  witnesses  that  they  were  not  annoyed  by  odors 
from  a  rendering  plant  did  not  overcome  positive  proof  that  complainant  and 
others  were  nauseated  by  such  odors. — Rausch  v.  Glazer,  74  Atl.  39. 

(N.  Y.)  Evidence  of  a  party  that  he  believes  an  act  occurred,  but  cannot 
fix  it  or  swear  positively  that  it  was  within  a  certain  time,  is  of  no  weight, 
as  against  positive  evidence  that  it  did  not  occur  within  such  period. — Dresser 
V.  Van  Pelt,  1  Hilt  316. 

(N.  Y.)  In  an  action  by  the  department  of  health  against  a  physician  for 
failure  to  report  a  birth,  as  required  by  New  York  City  Charter,  §  1237  (Laws 
1901,  p.  522,  c.  466),  where  the  physician  testified  that  he  had  mailed  the 
rei)ort,  inclosed,  in  a  properly  addressed,  postage-paid  envelope,  to  plaintiff, 
testimony  by  the  assistant  register  of  record  in  the  health  department,  who 
had  charge  of  the  records  of  birth,  that  he  made  a  search  of  the  records  for 
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the  certificate  in  question,  and  that  there  was  no  such  certificate  there,  did  not 
constitute  evidence  that  the  report  was  not  received  there. — I>f«partment  of 
Health  of  City  of  New  York  v.  Owen,  85  N.  Y.  Supp.  397,  42  Misc.  Rep.  221, 
judgment  affirmed  88  N.  Y.  Supp.  184,  94  App.  Div.  425. 

(N.  Y.)  An  indorser*s  inability  to  recollect  whether  he  received  written  no- 
tice of  protest  does  not  overcome  positive  proof  that  written  notice  was  mailed. 
— H.  Herrmann  Lumber  Co.  v.  Bjurstrom,  131  N.  Y.  Supp.  689,  74  Misc. 
Rep.  93. 

(X.Y.)  Negative  testimony,  contradicting  positive  testimony,  lield  to  raise 
an  issue  for  the  jury.— Hintze  v.  New  York  Cent  &  H.  R.  R.  Co.,  133  N.  Y. 
Supp.  687,  149  App.  Div.  217. 

(Or.)  That  one  who  goes  to  work  during  the  night  in  a  mill  never  saw  the 
pulleys  therein  tested  is  no  evidence  that  they  were  not  properly  inspected 
and  examined.— Duntiey  v.  Inman,  Poulaen  &  Co.,  70  Pac.  529,  42  Or.  334,  59 
L  R.  A.  785. 

(Pa.)  Negative  testimony  will  not  counterbalance  a  positive  assertion,  un- 
less it  appears  that  the  witness  was  present  at  the  happening  of  the  event  in 
dispute,  and  that  his  attention  was  specially  directed  thereta — In  re  Sim- 
mon's License  (Quart  Sess.)  15  Pa.  Co.  Ct  R.  618. 

(Tex.)  As  against  evidence  In  an  action  for  Injury  to  a  shipment  of  horses, 
sufficiently  showing  that  they  had  a  market  value  at  their  destination,  tes- 
timony of  witnesses  that  they  did  not  know  and  could  not  testify  that  the 
horses  had  any  market  value  there  is  insufficient  to  raise  the  issue  that  they 
had  no  market  value  there.— SU  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Berry,  93  S.  W. 
1107. 

(Tex.)  Testimony  of  witnesses  that  they  did  not  hear  the  bell  on  an  engine 
has  probative  force,  provided  they  were  so  situated  that  in  the  ordinary 
course  of  events  they  would  have  heard  the  bell  had  it  been  rung. — ^Parls  & 
G.  N.  R.  Co.  V.  Lackey,  171  S.  W.  510. 

(Va.)  The  fact  that  the  holder  of  a  bond  did  not  list  it  for  taxation,  while 
a  circumstance  tending  to  show  that  the  bond  was  not  in  existence  at  the 
time,  was  a  circumstance  the  force  of  which  was  greatly  weakened  by  the 
well  known  fact  that  a  large  number,  if  not  a  majority,  of  taximyers,  omit 
listing  their  choses  in  action  for  taxation. — ^Johnson  v.  Lucas,  193  Va.  36,  48 
&  E.  497. 

(Wis.)  Negative  evidence  h^fld  to  sustain  a  finding  that  the  whistles  re- 
quired of  a  steamer  to  signal  for  the  opening  of  a  bridj?e  draw  were  not  blown. 
—City  of  Marinette  v.  Goodrich  Transit  Co.,  140  N.  W.  1094,  153  Wis.  92. 

(Wis.)  The  evidence  of  unlmpeached  witnesses  testifying  from  accurate 
and  positive  knowledge  concerning  facts  is  not  controverted  by  indefinite 
statements  or  negative  testimony,  or  by  doubtful  Inferences  from  undisputed 
facts,— Johnson  v.  ^E)tna  Life  Ins.  Co.,  147  N.  W.  32. 

III.  Weioht  in  General. 
1.  In  General, 

As  a  general  thing,  the  testimony  of  witnesses  who  swear  positively  to  a 

fact  is  entitled  to  more  weight  than  those  who  swear  negatively  in  regard 

to  it 

— (U.  S.)    Abbe  v.  Rood,  Fed.  Cas.  No.  6  [6  McLean,  106] ;  Crew  v.  St.  Louis, 

K.  &  N.  W.  Ry.  Co.  (C.  C.)  20  Fed.  87 ;    Au  v.  New  York,  L.  E.  &  W. 

R.  Co.  (C.  C.)  29  Fed  72 ; 

(Ala.)    Pool  v.  Devers,  30  Ala.  672;    Stoddard  v.  Kelly's  Adm'r,  50  Ala. 

452 ; 
(Del.)  Parvis  v.  Philadelphia,  W.  &  B.  R.  Co.,  8  Houst  436,  17  Atl.  702 ; 
Ewans  v.  Wilmington  City  Ry.  Co.,  80  Atl.  634,  7  Pennewlll,  458; 
Lenkewlcz  v.  Wilmington  City  Ry.  Co.,  74  Atl.  11 ;  Truman  v.  Wilming- 
ton City  Ry.  Co.,  78  Atl.  636,  7  Pennewlll,  102,  judgment  affirmed  Wil- 
mington  City  Ry.  Co.  v.  Truman  (Sup.)  72  Atl.  983 ;  Ricclo  v.  People's 
Ry.  Co.,  82  Atl.  604;  Culbert  v.  Wilmington  &  P.  Traction  Co.,  Id. 
1081;  Travers  v.  Hartman,  92  Atl.  855;  McGowan  v.  Wilmington  &  P. 
Traction  Co.,  92  AU.  1015; 
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(Ga.)    Denham  v.  Holeman,  26  Ga.  182,  71  Am.  Dec.  198;   Atlanta  &  W. 
P.  R.  R.  V.  Johnson,  66  Ga.  259;    Atlanta  &  W.  P.  R.  Ck).  v.  Newton, 
85  Ga.  517,  11  S.  E.  776 ;    Killian  v.  Georgia  Railroad  &  Banking  Ga, 
25  S.  E.  384,  97  Ga.  727 ; 
(Idaho)     Idaho  Mercantile  Co.  v.  Kalanquin,  66  Pae.  933,  8  Idaho,  101 ; 
(111.)     Chicago  &  A.  R.  Co.  v.  Grctzner,  46  111.  74;  Chicago,  B.  &  Q.  R.  Co. 
V.  Dickson,  88  111.  431 ;    St.  Louis  Bridge  Co.  v.  People,  128  111.  422,  21 
N.  E.  428;    Grabill  v.  Ren,  110  111.  App.  587;    Illinois  Southern  Ry.  Co, 
V.  Hamill,  128  111.  App.  152,  judgment  aflirmed  80  N.  E.  745,  226  111.  88 ; 
Pease  v.  Chicago  &  S.  Traction  Co.,  158  111.  App.  446 ; 
(Ind.)     Allen  v.  Bond,  112  Ind.  523,  14  N.  E.  492 ; 
(Ind.  T.)     Missouri,  K.  &  T.  Ry.  Co.  v.  McCoy,  104  S.  W.  620; 
(Ky.)     Wilson  v.  McGhee,  4  Ky.  (1  Bibb)  34 ;    Lurlvcr  v.  Ross,  121  S.  W. 

647 ;    Chestnut  v.  Tracy,  139  S.  W.  966,  144  Ky.  753 ; 
(La.)     Story  v.  Hope  Ins.  Co.,  37  La.  Ann.  254;    Socola  v.  Chess  Carley 
Co.,  39  La.  Ann.  344,  1  South.  824;    McGee  v.  I^uisiana  Lumber  Ca, 
49  South.  475,  123  La.  696;    Lower  Terrebonne  Refining  &  Mfg.  Co.  v. 
Barrow,  52  South.  487,  126  La.  263;    Giarruso  v.  New  Orleans  Ry.  & 
Light  Co.,  59  South.  979,  131  La.  559; 
,  (Ma.)     Sarlouis  v.  Firemen's  Ins.  Co.,  45  Md.  241; 
(Mo.)     State  v.  Gee,  85  Mo.  647 ; 
(Neb.)     Bennett  v.  Rogers,  12  Neb.  382,  11  N.  W.  314;    Dunbier  v.  Day, 

12  Neb.  596,  12  N.  AV.  109,  41  Am.  Rep.  772 ; 
(N.  Y.)     Sanger  v.  Vail,  13  How.  Prac.  500,  4  Abb.  Prac.  217;    Bradley  v. 
Mutual  Ben.  Life  Ins.  Co.,  45  N.  Y.  422,  6  Am.  Rep.  115,  reversing  judg- 
ment 3  Lans.  341 ;   Neihelsel  v.  Toerge,  4  Redf.  Sur.  328 ; 
(N.  C.)     Cawfield  v.  Asheville  St.  Ry.  Co.,  Ill  N.  C.  597,  16  S.  B.  703; 
(Or.)     Wallowa  Lal^e  Amusement  Co.  v.  Hamilton.  142  Pac.  321 ; 
(Pa.)     Frantz  v.  Lenhart,  56  Pa.  St.  (6  P.  F.  Smith)  365 ;    Floyd  v.  Phil- 
adelphia &  R.  R.  Co.,  162  Pa.  St.  29,  29  Atl.  396 ; 
(Vt.)     Farmers'  &  Mechanics*  Banlj  v.  Champlain  Transp.  CJo.,  23  Vt  186; 

Seviour  v.  Rutland  R.  Co.,  91  Atl.  1039 ; 
(Wash.)     Long  v.  McCabe  &  Hamilton,  100  Paa  1016,  52  Wash.  422; 
(Wis.)     Shekey  v.  Eldredge,  71  Wis.  538,  37  N.  W.  820. 
When  one  ^^ituess  testifies  positively  that  a  certain  thing  existed  or  hap- 
pened, and  another  witness,  with  equal  means  of  knowing,  testifies  that  the 
thing  did  not  exist  or  hapi)en,  the  so-called  negative  testimony  is  so  far  pos- 
itive in  its  character  that  a  court  cannot  say  that  it  is  entitled  to  less  weight 
than  the  affirmative  testimony, 
— (Kan.)     Muscott  v.- Stubbs,  24  Kan.  520; 

(Mont.)     Riley  v.  Northern  Pac.  Ry.  Co.,  93  Pac.  948,  36  Mont  545; 
(N.  C.)     Reeves  v.  Poindexter,  53  N.  C.  (8  Jones,  Law)  308; 
(Wash.)     Catlhi  v.  Sheldon,  105  Pac.  828,  56  Wash.  423. 
In  questions  of  notoriety,  which  depend  on  the  general  knowledge  of  those 
conversant  with  the  matter  in  the  vicinity,  negative  evidence  is  of  as  great 
weight  as  affirmative. 
— (U.  S.)     Liggett  V.  MarshaU,  Fed.  Cas.  No.  8,342 ; 

(Ky.)    Wooley  v.  Bruce,  5  Ky.  (2  Bibb)  105;    Banta's  Heirs  v.  Clay,  9 
Ky.  (2  A.  K.  Marsh.)  409;    Haws  v.  Marshall,  Id.  413. 
Where  two  witnesses,  of  unimpeached  veracity,  contradict  each  other,  the 
presumption  of  truth  is  in  favor  of  the  one  who  swears  affirmatively. 
—(La.)     Hei)burn  v.  Citizens'  Bank,  2  La.  Ann.  1007,  46  Am.  Dec.  564; 

(Teiin.)  Delk  v.  State,  40  Teun.  (3  Head)  79. 
(U.  S.)  The  rule  that,  where  witnesses  are  equally  credible,  the  testimony 
of  one  that  he  saw  or  heard  a  fact  is  of  no  more  weight  than  the  testimony  of 
another  that  he  did  not  see  or  hear  it,  must  be  taken  with  the  qualification 
that  the  positive  can  be  reconciled  with  the  negative  without  violence  or  con- 
straint; and  this  depends  on  whether,  under  the  particular  circumstances,  the 
negative  testimony  can  be  attributed  to  inattention,  error,  or  defect  of  mem- 
ory.—Cornell  v.  Hyatt,  Fed.  Cas.  No.  3,237  [1  MacArthur,  Pat,  Cas.  423]. 
(U.  S.)    The  rule  that  affirmative  testimony  is  to  be  preferred  to  negative 
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Is  not  an  absolute  one,  which  requires  the  entire  rejection  of  negative  testi- 
mony, but  is  applied  as  a  proper  means  of  determliiinff  the  relative  value  or 
weight  of  testimony.  Where  the  attention  of  those  testifying  to  a  nej<aUve 
was  not  attracted  to  the  occurrence  which  they  say  they  did  not  see  or  hear, 
imd  where  their  situation  was  not  such  that  they  probably  would  have  ob- 
served it,  their  testimony  is  not  inconsistent  with  that  of  witnesses  who  were 
in  a  situation  favorable  for  observation,  and  who  testify  affirmatively  and 
positively  to  the  occurrence. — Chicago  &  N.  W.  Ry.  Co.  v.  Andrews,  130  Fed.  65, 
04  C.  C.  A.  ^. 

(Ala.)  Evidence  of  a  purchaser  of  land  tliat  he  does  not  recollect  having 
received  notice  of  the  existence  of  an  unrecorded  mortgage  is  not  sufficient  to 
establish  that  fact,  where  not  only  the  mortgagor  and  mortgagee,  but  a 
third  person,  testify  that  he  was  notified  of  the  mortgage  before  he  signed 
the  contract  of  sale. — Harrison  v.  Yerby,  14  South.  321. 

(Ala.)  As  against  positive  testimony  that  the  personal  property  of  deceased 
consisted  only  of  a  cow  and  calf,  a  finding  to  that  effect  on  application  to  sell 
real  estate  to  pay  debts  cannot  be  disturbed  on  testimony  merely  tending  to 
show  a  large  income  to  intestate  and  his  frugal  habits. — Curtis  v.  Hunt,  48 
South-  508. 

(Ark.)  Where  witnesses  have  had  the  same  opportunities  of  judging  of  the 
soundness  or  unsoundness  of  a  negro,  there  is  no  rule  of  law  which  requires 
a  jury  to  give  greater  weight  to  atHrmative  than  to  negative  testimony,  in  an 
action  on  a  warranty  of  soundness. — Johnston  v.  Ashley,  7  Ark.  (2  lOng.)  470. 

(Cal.)  Evidence  that  witness  had  never  seen  certain  things  with  reference 
to  an  alleged  forcible  entry  on  land  in  conti'oversy,  though  he  had  lived  "right 
there  adjoining  the  property"  for  15  years,  justified  a  presumption  that  he 
would  have  seen  them  had  they  occurred. — Montijo  v.  Robert  Sherer  &  Co., 
92  Pac.  512. 

(Ga.)  Although,  as  a  general  proposition,  it  is  true  that  affirmative  testi- 
mony should  outweigh  that  which  Is  negative,  yet  this  rule  of  evidence  does 
not  apply  where  some  of  the  witnesses  swear  that  a  testator  could  measure 
com,  calculate  interest,  and  attend  to  his  ordinary  business,  and  others  that 
he  could  not ;  and  the  two  kinds  of  testimony  in  such  case  are  of  the  same 
weight— I*otts  v.  House,  6  Ga.  324,  50  Am.  Dec.  329. 

(Ga.)  It  was  not  error  to  charge  that  the  negative  evidence  of  a  fact  was 
equal  to  the  positive  evidence,  \\diere  t^e  witnesses?  on  each  side  swore  posi- 
tivelv  to  a  contrary  statement  of  fact — Georgia  Pac.  R.  Co.  v.  Freeman,  83 
Ga.  583,  10  S.  B.  277. 

(111.)  It  is  immaterial  whether  a  fact  in  issue  be  established  by  affirmative 
or  negative  testimony. — Duffeld  v.  Delancey,  36  111.  258. 

(Iowa)  In  an  action  on  a  note,  where  the  testimony  in  regard  to  payment 
Is  contradictory,  and  both  parties  testify  as  to  their  memories,  the  only  differ- 
ence in  their  manner  being  that  defendant  is  more  positive,  it  is  not  error  for 
the  court  to  refuse  to  charge,  at  request  of  defendant,  tiiat  if  defendant  and 
plaintiff  are  equally  credible  the  affirmative  answer  of  either  is  entitled  to 
greater  weight  tlian  the  negative  testimony  of  the  other,  and  that  when  one 
witness  testifies  to  a  conversation,  and  the  other  testifies  that  he  does  not 
recollect  it  the  evidence  of  the  first  is  of  more  weight  than  that  of  the  sec- 
ond—Marshall Dental  Mfg.  Co.  v.  Harkensen,  84  Iowa,  117,  50  N.  W.  559. 

(Ky.)  In  trials  of  facts  provable  by  hearsay  or  reputation,  negative  testi- 
mony is  entitled  to  the  same  weight  as  affirmative  testimony,  where  the  wit- 
nesses have  equal  (^portunity  of  information. — Wilson  v.  McGliee,  4  Ky.  (1 
Bibb)  34. 

(La.)  In  an  action  on  a  policy  of  marine  insurance,  the  fact  that  there  are 
sospicioos  circumstances  or  which  are  not  satisfactorily  explained  is  insuffi- 
cient to  contradict  and  overcome  the  positive  testimony  of  a  large  number  of 
witnesses  whose  veracity  is  not  impeached. — Perez  &  Betancourt  v.  New  Or- 
leans Mut  Ins.  Co.,  28  La.  Ann.  682. 

(La.)  Where  the  positive  statements  of  two  witnesses  are  denied  by  two 
other  witnesses,  all  of  them  being  eiiually  entitied  to  credit,  the  physical  situa- 
lion  turns  the  scale. — ^Bourque  v.  New  Orleans  City  &  Lake  R.  Co.,  24  South. 
622. 


Digitized  by 


Google 


14  136  C.  C.  A.  REPORTS 

(Mass.)  Plaintiff,  a  section  hand,  was  at  work  on  the  track,  leaning  oyer, 
and  relying  on  the  foreman  of  the  gang  for  warning  of  any  train,  and  was 
struck  by  one  and  injured.  Thefoi*eman  testified  as  to  warnings  given  by  him. 
Plaintiff  testified  that  he  heard  none,  *'and  I  am  not  hard  of  hearing."  Held 
sufficient  evidence  to  justify  a  finding  that  no  suflicient  warning  was  given. — 
Davis  V.  New  York,  N.  H.  &  H.  R.  Co.,  159  Mass.  532,  34  N.  E.  1070. 

(Mo.)  Evidence  held  not  to  show  that  a  divorce  was  not  granted  In  a  cer- 
tain county  in  another  state. — Nelson  v.  Jones,  151  S.  W.  80,  245  Mo.  579. 

(N.  M.)  In  a  wife's  action  to  cancel  her  deceased  husband's  written  con- 
tract for  want  of  consideration,  her  testimony  that  she  was  familiar  with  his 
business  transactions  and  found  no  trace  of  the  receipt  by  him  of  the  cash 
part  of  the  consideration  held  insufficient  to  establish  want  of  consideration. — 
Young  V.  Woodman,  135  Pac.  86. 

(N.  C.)  The  rule  that  affirmative  testimony  is  entitled  to  more  weight  than 
negative  has  too  many  exceptions  to  be  of  much  practical  use,  and  may  prop- 
erly be  withheld  In  an  instruction. — Glenn  v.  Farmers'  Bank,  70  N.  C.  191; 
Smith  V.  Mcllwaine,  Id.  287. 

(Ohio)  The  court  properly  refused  to  charge  the  jury  that,  where  all  the 
witnesses  are  unlmpeached,  they  "must  give  the  greater  weight  to  the  testi- 
mony of  those  who  speak  positively." — Cleveland,  C,  G.  &  St  U  Ry.  Co.  v. 
Richerson,  10  O.  C.  D.  326,  19  Ohio  Cir.  Ct.  R.  385. 

(Or.)  The  comparative  value  of  positive  and  negative  testimony  depends 
on  the  means  of  knowledge  of  the  witnesses,  their  opportunity  to  know  the 
facts  and  their  apparent  candor  and  demeanor  on  the  witness  stand. — Russell 
V.  Oregon  R.  &  Nav.  Co.,  102  Pac.  619. 

(S.  C.)  The  positive  testimony  of  several  witnesses  of  unlmpeached  char- 
actor  will  outweigh  very  strong  and  concatenated  circumstances  in  opposition 
to  them,  and  the  court  will  on  their  evidence,  though  contradicted  by  the  an- 
swer in  part,  rescind  a  contract  for  the  sale  of  laud  and  order  the  notes  for 
the  purchase  money  to  be  given  up,  where  a  bond  to  make  title  has  been  given 
up  by  the  complainant — Littlefield  v.  Clarke,  4  Desaus,  105. 

(Tex.)  No  amount  of  negative  testimony  is  sufficient  to  overcome  the  posi- 
tive evidence  of  witnesses  that  a  certain  person  resided  In  a  certain  locality, 
where  none  of  the  negative  witnesses  swear  positively  that  no  such  person  lived 
there,  and  the  witnesses  who  testified  affirmatively  are  not  discredited. — 
State  V.  Moore,  7  Tex.  257. 

(Va.)  A  bond  executed  by  M.  to  J.  and  paid  must  be  held  to  have  covered 
a  certain  item ;  the  deposition  of  M,  to  that  effect  being  clear  and  positive, 
being  fortified  by  a  statement  in  the  handwriting  of  J.,  and  being  corroborated 
by  the  attitude  of  J.,  with  respect  to  the  matter  from  which  the  Item  arose, 
as  shown  by  the  uncontradicted  depositions  of  M.  and  another,  and  there  be- 
ing on  the  other  side  merely  the  negative  testimony  of  J.,  >vlth  an  admission 
that  he  could  not  remember  how  the  figures  were  reached. — Miller  v.  Smith, 
64  S.  E.  956,  109  Va.  651. 

(Wis.)  The  rule  for  preferring  positive  as  against  negative  testimony  held 
not  to  apply  to  testimony  of  witnesses  as  to  a  simple  instrument  for  elevating 
hay  and  straw, — some  that  they  had  fairly  tiied  it,  and  were  able  to  make 
it  work  well,  and  others  that  they  were  unable  to  make  it  work. — Elkins  v. 
Kenyon,  34  Wis.  93. 

(Wis.)  The  rule  In  respect  to  the  relative  value  of  positive  and  negative  tes- 
timony is  Inapplicable  to  the  case  where  one  party  to  an  oral  lease  testifies 
that  it  did,  and  tlie  other  that  it  did  not,  contain  a  certain  grant. — Sobey  v. 
Thomas,  39  Wis.  317. 

(WLs.)  Plaintiff,  a  track  hand  in  defendant's  depot  yard,  was  struck  and 
injured  by  a  car  which  was  being  switched  from  one  track  to  another.  A 
brakeman  who  was  on  top  of  the  car  at  the  time  testified  that  he  called  to 
plaintiff  to  look  out  as  the  car  approached.  Held,  that  a  request  to  charge 
that  "the  positive  testimony  of  two  witnesses  to  the  fact  that  the  brakeman 
called  out  would  outweigh  the  negative  testimony  of  four  who  testify  that 
they  did  not  hear  It,  provided  the  witnesses  are  all  etpially  credible,"  was 
properly  refused,  because  it  ignored  the  relative  means  of  the  witnesses  to  hear 
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the  alleged  warning.— Berg  v.  Chicago,  M.  &  St  P.  By.  Co.,  50  Wis.  419,  7  N. 
W.347. 

(Wis.)  An  Instmcticm  that  "positive  testimony  of  a  wnall  number  of  wit- 
Desses  that  they  saw  or  heard  a  given  thing  occur  will  outweigh  the  negative 
testimony  of  a  greater  number  of  witnesses  that  tliey  did  not  see  or  hear  it, 
provided  the  witnesses  are  equally  credible;  but  in  connection  with  this  in- 
struction should  be  considered  the  relative  means  or  opportunity  of  the  several 
witnesses  to  see  or  hear  the  occurrence,  and  it  should  be  carefully  kept  in  mind 
that  it  only  applies  when  the  witnesses  are  equally  credible," — is  proper 
where  several  witnesses  testified  that  they  saw  the  defendant  spit  upon  the 
plaintiir,  while  several  testified  either  that  they  did  not  see  him  spit  upon  her, 
or  that  he  did  not  spit  upon  her.— Draper  v.  Baker,  61  Wis.  450,  21  N.  W.  527, 
50  Am.  Bep.  143. 

(Wis.)  The  fact  that  positive  evidence  is  as  a  rule  entitled  to  more  weight 
than  negative  evidence  does  not  render  it  inefficient  in  face  of  positive  evi- 
daice.— Van  Salvellergh  v.  Green  Bay  Traction  Co.,  Ill  N.  W.  1120. 

t.  Testimony  (m  to  StatementM  or  Cowversations, 

(U.  S.)  A  witness  who  swears  that  a  certain  thing  was  said  or  done  is  en- 
titled to  greater  weight  than  a  witness  who  said  he  did  not  hear  the  remark 
or  witness  the  act.  The  one  is  positive,  the  other  negative ;  and  both  may  be 
tme,  on  the  Supposition  that  the  first  witness  swears  truly. — Colt  v.  Bood, 
Fed.  Cas.  No.  3,a31  [6  McLean,  106]. 

(Ala.)  The  rule  that  where  one  witness  swears  that  at  a  certain  conversa- 
tion he  heard  a  party  use  particular  language,  while  another,  who  was  present 
at  the  same  time,  testifies  that  he  did  not  hear  it,  the  law  gives  more  weight  to 
the  positive  than  to  the  negative  testimony,  does  not  apply  when  one  witness 
testifies  that  a  conversation  had  reference  to  the  particular  slave  in  contro- 
versy, while  the  other  testifies  that  it  did  not  relate  to  her,  but  to  another  slave, 
and  each  witness  swears  that  he  heard  and  remembers  the  whole  conversation. 
—Harris  v.  Bell,  27  Ala.  520. 

(Conn.)  Where  three  witnesses  adduced  by  the  plaintiff  in  an  action  of 
slander  testified  explicitly  to  the  speaking  of  the  slanderous  words,  and  eleven 
witnesses  adduced  by  the  defendant  testified  that  they  were  in  the  room  and 
heard  no  such  words,  and  that,  in  their  opinion,  they  should  have  heard  them 
if  they  had  been  uttered,  and  it  appeared  that  at  about  the  time  referred  to 
there  was  in  the  room  a  fracas  and  much  confusion,  it  was  held  that  the  nega- 
tive testimony  was  clearly  overbalanced  by  the  affirmative;  and,  a  verdict 
ha^ing  been  given  for  the  defendant,  a  new  trial  was  granted,  on  the  ground 
that  such  verdict  was  manifestly  against  the  weight  of  evidence. — Johnson  v. 
Scribner,  6  Conn.  185. 

(D.  C.)  Where  one  witness,  who  testified  that  he  did  not  hear  a  conversa- 
tion testified  to  by  another  witness,  was  in  as  good  a  position  as  the  other 
witness  was  to  hear  it,  and  was  there  for  that  special  purpose,  it  is  for  the 
jnr>'  whether  such  negative  testimony  should  have  any  weight. — Le  Cointe  v. 
United  States,  7  App.  D.  C.  16. 

(111.)  A  telephone  conversation  with  one  whose  voice  is  claimed  to  have 
been  identified  is  not  established  in  the  absence  of  corroborating  proof  if  the 
party  with  whom  the  conversation  is  so  claimed  to  have  taxen  place  denies 
that  It  did  so  take  place. — Straus  v.  National  Live  Stock  Bank  of  Chicago,  163 
III  App.  310. 

aowa)  Where  witnesses  for  plaintiff,  in  an  action  on  a  fire  policy,  testified 
directly  that  they  infornied  defendant's  agent,  who  made  out  the  application, 
of  a  mortgage  on  the  pr<^)erty,  testimony  by  the  agent  that  he  had  no  recollec- 
tion of  being  so  informed,  and  that  so  far  as  he  could  recall  his  first  knowl- 
edge of  the  mortgage  was  after  the  loss,  was  insutficient  to  raise  a  confiict  of 
evidence  on  the  point— Eckert  v.  Century  Fire  Ins.  Co.,  124  N.  W.  170. 

aowa)  The  specific  testimony  of  the  mother  of  an  appliamt  for  member- 
ship in  a  fraternal  beneficiary  society  issuing  a  certificate  to  the  applicant  pay- 
able to  the  mother,  as  to  what  was  said  to  and  by  Uie  physician  at  the  time 
the  application  was  filled  out,  was  not  overcome  by  the  testimony  of  the  phy- 
sician that  he  had  no  recollection  of  the  matters  testified  to  by  the  mother, 
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where  he  admitted  that  he  had  made  many  examinations  of  applicants  for 
membership  In  fraternal  orders. — Sargent  v.  Modern  Brotherhood  of  America, 
127  X.  W.  52. 

(Ky.)  In  a  suit  by  an  administrator  to  recover  the  value  of  decedent's  sup- 
port, for  which  her  son-in-law  was  obligated  as  part  consideration  for  her  con- 
veyance of  a  life  estate  under  an  express  provision  of  the  deed,  evidence  of  a 
son,  who  joined  in  the  deed,  that  he  did  not  hear  discussed  any  provision  that 
his  motlier  was  to  receive  anything,  was  without  weight. — Bryson's  Adm'r  v. 
Biggs,  104  S.  W.  982. 

(Ky.)  The  testimony  of  a  witness,  who  was  present  at  a  conversation,  that 
he  did  not  hear  certain  things  said,  is  only  evidence  that  these  things  were  not 
said  when  the  circumstances  are  such  that  he  should  have  heard  them  if  said. 
—Union  Light,  Heat  &  Power  Co.  v.  Young's  Adm'r,  138  S.  W.  991,  141  Ky.  S05. 

(IjSX.)  Where  the  evidence  is  conflicting,  the  defendant  swears  affirmatively, 
and  plaintiff  denies  sucli  evidence,  the  positive  testimony  as  to  what  was  said 
and  done  at  a  particular  time  is  of  more  weight  tlian  negative  testimony,  where 
It  was  merely  the  question  of  the  correctness  of  things  remembered  to  have 
occurred  or  been  said. — Staehle  v.  Leopold,  31  South.  882,  107  La.  399. 

(La.)  Evidence  that  witnesses  heard  words  used  by  the  parties  In  an  al- 
tercation, but  did  not  hear  the  alleged  slanderous  words,  was  ne?:ative, 
and  noncorroboratlve  of  defendant's  denial  that  he  used  tne  words.  In  the 
absence  of  proof  that  such  words  could  not  have  been  uttered  without  hav- 
ing been  heard  by  the  witnesses. — Von  Eye  v.  Byrnes,  50  South.  70S,  124  La. 
769. 

^  (Me.)  An  affirmative  statement  that  certain  words  were  spoken  In  a  con- 
versation, when  opposed  by  the  denial  of  another  witness  that  they  were  spo- 
ken, and  an  affirmative  statement  that  words  inconsistent  with  the  former  were 
spoken  in  the  conversation,  is  not  proof  of  the  words.— Downing  v.  Freeman, 
13  Me  (1  Shep.)  90. 

(Miss.)  Where  the  question  was  whether  a  nuncupative  will  was  made,  the 
testimony  of  a  witness,  who  was  near  enough  to  hear  all  that  was  said  by  the 
deceased,  that  he  did  not  hear  certain  words,  evincing  the  desire  to  make  such 
a  will  and  that  he  was  sure  no  such  words  were  spoken.  Is  negative  In  charac- 
ter, and  is  not  entitled  to  the  same  weight  as  the  jwsitlve  testimony  of  other 
witnesses.— Lucas  v.  Goll,  33  Miss.  629. 

(Mo.)  WTiere  witnesses  are  equally  credible,  the  positive  evidence  that  a 
given  thing  was  said  is  of  more  weight  than  that  of  others  who  say  they  did 
not  hear  the  alleged  statement. — Isaacs  v.  Stralnka,  95  Mo.  517,  8  S.  W.  42t. 

(N.  Y.)  When  a  witness,  a  trolley  car  conductor,  on  being  asked  If  he  did 
not  go  to  one  who  had  been  Injured  by  falling  from  his  car,  and  say  that  the 
accident  was  due  to  his  fault,  and  that  he  should  have  stopped  the  car,  tes- 
tified that  he  did  not  remember  making  such  statements,  and  could  not  swear 
whether  he  so  stated  or  not,  the  jury  was  justified  In  concluding  that,  if  he 
could  not  deny  making  them,  he  might  have  made  them,  and  therefore  they 
might  be  true.— -Whltaker  v.  Staten  Island  ISIldland  R.  Co.,  76  N.  Y.  Supp.  548, 
72  App.  Dlv.  468. 

(N,  Y.)  Testimony  that  witness  was  present  when  insured  signed  his  appli- 
cation, and  did  not  hear  him  asked  If  he  had  ever  been  in  a  hospital,  being  nega- 
tive. Is  of  little  value,  as  against  positive  testimony  as  to  the  existence  of  the^ 
fact,  especially  where  witness  would  not  state  positively  that  she  heard  all  the 
questions  to  Insured. — HofiCman  v.  Metropolitan  Life  Ins.  Co.,  126  N.  \.  Supp. 
436. 

(N.  C.)  That  a  party  does  not  remember  having  made  a  statement  constitut- 
ing an  admission  merely  affects  Its  weight  and  does  not  destroy  its  legal  effect 
as  an  admission. — Binford  v.  Steele,  77  S.  E.  954, 161  N.  C.  660. 

S,  Testimony  a%  to  Ringing  of  Bella  or  Gongs  on  Approaching  Cars  or  Trains, 

(Del.)  Testimony  of  witnesses  that  they  heard  the  bell  of  an  electric  car 
ringing  as  it  approached  a  crossing  is  of  more  weight  than  the  testimony  of 
others  who  say  that  they  did  not  hear  it  ring. — White  v.  Wilmington  City  Ry. 
Co.,  63  Ati.  931. 


Digitized  by 


Google 


NOTE  TO  LONG  ISLAND  R.  CO.  V.  DARNELL  17 

(Del.)  In  an  action  for  Injuries  caused  by  collision  with  defendant's  auto- 
mdblle,  the  testimony  of  witnesses  who  say  without  qualification  that  the  auto- 
mobile horn  was  sounded,  and  that  they  heard  It,  at  or  near  the  point  of  the 
accident,  is  of  much  more  weight  than  tliat  of  witnesses  who  merely  say  that 
they  did  not  hear  It.— Campbell  v.  Walker,  78  AU.  601. 

iDel.)  The  affirmative  testimony  of  witnesses  that  they  heard  the  ringing 
of  a  car  bell  is  of  greater  weight  than  the  negative  testimony  of  other  witness- 
es that  they  did  not  hear  it  ring. — McCartney  v.  People's  Ry.  Oo.,  78  Atl.  771. 

(Del)  Aflirmative  testimony  of  a  witness  that  a  street  car  bell  rang  is  of 
greater  weight  than  the  testimony  of  witnesses  that  they  did  not  hear  the  bell 
ring.— Igle  V.  People's  Ry.  Co.,  93  Atl.  666. 

(lU.)  A  cause  will  not  be  reversed  because  the  jury  appears  to  have  given 
more  credit  to  the  testimony  of  by-standers  who  say  that  the  engineer  did  not 
ring  the  bell  or  sound  the  whistle  until  seven  or  ten  rods  of  the  place  where 
the  injury  occurred,  than  to  the  testimony  of  the  engineer,  fireman,  and  a 
passenger,  who  swore  tliat  the  bell  was  rung  at  an  earlier  time. — Chicago,  B. 
&  Q.  Ry.  Co.  V.  Cauffman,  38  111.  424. 

(111.)  Where  the  •evidence  in  an  action  for  a  personal  injury  shows  that  a 
bell  on  an  engine  was  operated  by  steam,  the  fact  that  witnesses  state  they 
did  not  hear  It  or  notice  that  it  was  ringing  is  of  little  value  as  against  the 
positive  statement  of  other  witnesses  that  it  was  ringing,  in  connection  with 
the  undisputed  fact. that  it  was  operated  by  steam  automatically. — Haeclier 
?.  Chicago  &  A.  R.  Co.,  91  111.  App.  570. 

(111.)  The  fact  that  a  witness  did  not  notice  or  hear  a  bell  ringing  is  not 
of  e^ual  weight  with  positive  testimony  that  it  was  ringing. — Chicago  &  E. 
L  R.  Co.  V.  Eganolf ,  112  111.  App.  323. 

(IlL)  Positive  evidence  as  to  the  fact  that  a  bell  was  rung  or  a  whistle 
sounded,  or  any  other  fact  not  improbable  in  itself,  is  entitled  to  more  weight 
than  negative  evidence  in  relation  to  such  facts. — Chicago,  R.  I.  &  P.  Ry.  Co. 
T.  Jones,  135  111.  App.  380,  387,  judgment  affirmed  Jones  v.  Chicago,  R.  I.  & 
P.  Ry.  Ca,  83  N.  E.  215,  231  111.  302 ;  Chicago,  B.  &  Q.  Ry.  Co.  v.  Sack,  136 
m.  App.  425. 

(111.)  The  testimony  of  witnesses  who  were  occupied  with  their  work  to  the 
effect  that  at  a  certain  time  a  locomotive  bell  was  not  rung,  is  entitled  to  lit- 
tle weight  as  against  positive  evidence  to  the  effect  that  such  bell  was  rung. — 
Parkin  v.  Chicago,  P.  &  St.  L.  R.  Co.,  149  111.  App.  421. 

(IlL)  Positive  evidence  as  to  the  fact  that  a  bell  was  rung  or  a  whistle 
sounded,  or  any  other  fact,  not  improper  in  itself,  is  entitled  to  more  weight 
than  negative  evidence  in  relation  to  such  facts. — Hauk  v.  Peoria  Ry.  Co.,  154 
IlL  App.  473. 

(ni.)  Positive  testimony  that  a  gong  was  sounded  is  generally  entitled  to 
greater  weight  than  negative  testimony  to  the  effect  that  It  was  not  sounded. 
—Brown  v.  Chicago  City  Ry.  Co.,  155  111.  App.  434. 

(Iowa)  Where  witnesses  who  deny  the  ringing  of  a  street  car  gong  were 
in  as  good  position  to  hear  as  those  who  affirm  It,  no  presumption  arises  in 
fiiTor  of  the  ringing  of  the  gong. — Stanley  v.  Cedar  Rapids  &  M.  C.  Ry.  Co., 
93  N.  W.  489,  119  Iowa,  526. 

(Ky.)  The  evidence  of  persons  In  a  position  to  hear  whether  a  street  car 
gong  was  rung,  that  they  did  not  hear  it,  is  sufficient  to  take  the  question  to 
the  jury  of  whether  such  warning  was  given. — Louisville  Ry.  Co.  v.  Shee- 
han*8  Adm'x,  142  S.  W.  221,  146  Ky.  168. 

(Ky.)  Where  there  was  positive  testimony  that  signals  were  given  by  the 
motorman  of  a  street  car,  purely  negative  testimony  was  of  little  weight — 
MlUer  V.  Louisville  Ry.  Co.,  146  S.  W.  26,  148  Ky.  126. 

(La.)  In  an  action  for  collision  between  a  carriage  and  a  street  car,  the 
positive  testimony  of  the  motorman  and  conductor,  corroborated  by  a  pas- 
senger, that  the  gong  was  sounded  and  the  speed  slowed  down  at  the  time  of 
the  accident,  is  not  counterbalanced  by  negative  testimony  of  others  that  the 
gong  was  not  sounded  and  the  speed  was  not  slackened.--Cartwright  v.  New 
Orleans  Ry.  &  Light  Co.,  59  South.  124,  131  La.  210. 

(Mass.)  The  weight  to  te  given  testimony  that  an  engine  bell  was  not  rung 
when  the  engine,  operated  in  a  factory  yard,  was  moved,  depends  on  the  at- 
136C.C.A.— 2 
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tention  which  the  witness  was  shown  to  have  paid  at  the  time  to  the  ringing 
or  not  ringing  of  the  bell.— Hines  v.  Stanley  G.  I.  Electric  Mfg.  Co.,  89  N.  E. 
628,  203  Mass.  288. 

(Mass.)  Persons  riding  in  a  covered  wagon  struck  by  a  street  car  are  in 
such  a  situation  that  their  testimony  that  they  did  not  hear  any  gong  or  bell 
is  some  evidence  that  a  bell  or  gong  was  not  sounded. — Doherty  v.  Boston  & 
N.  St,  Ry.  Ck).,  92  N.  B.  1026,  207  Mass.  27. 

(Mass.)  Where  the  only  evidence  that  a  gong  on  a  street  car  was  rung 
came  from  a  witness  for  the  defendant,  the  jury  were  not  bound  to  believe 
such  evidence,  and  on  plaintiff's  testimony  that  he  did  not  hear  it  could  find 
that  it  was  not  rung. — Lucarelli  v.  Boston  Elevated  Ry.  Co.,  100  N.  B.  632, 
213  Mass.  454. 

(Minn.)  Where  it  is  alleged  that  the  bell  on  a  locomotive  was  not  rung  at 
a  crossing,  the  evidence  of  witnesses  who  were  present  listening  for  signals, 
that  they  did  not  hear  it  ring,  is  of  sufficient  force  to  take  the  issue  to  the 
jury,  though  other  witnesses  testify  that  the  bell  did  rjug. — Cotton  v.  Will- 
mar  &  S.  F.  Ry.  Co.,  109  N.  W.  835,  99  Minn.  366. 

(Minn.)  In  an  action  for  injuries  to  a  person  on  a  railroad  track,  testimony 
that  the  witness  did  not  hear  a  bell  is  not  evidence  that  the  bell  did  not  ring, 
as  against  direct  and  positive  testimony  that  it  did  ring,  unless  it  be  shown 
that  the  witness  could  and  probably  would  have  heard  it,  had  it  been  rung. — 
Moore  v.  Minneapolis  &  St  L.  Ry.  Co.,  142  N.  W.  152,  order  reversed  on  re- 
hearing 143  N.  W.  326. 

(Mo.)  In  an  action  against  a  street  railway  company  for  injuries  in  a 
street  car  collision,  the  answer  of  a  witness  in  response  to  the  question,  **Do 
you  have  any  recollection  as  to  whether  a  bell  was  sounded?"  "I  do  not,"  is 
not  evidence  of  noncompliance  \>'ith  the  requirement  to  give  warning  of  the 
approach  of  a  car  by  ringing  a  bell. — Inmau's  Adm'x  v.  United  Rys.  Co.  of 
St,  Louis,  137  S.  W.  3. 

(Mo.)  Evidence  by  witnesses,  who  were  not  shown  to  be  capable  of  hear- 
ing or  to  have  had  their  attention  upon  the  matter,  that  they  did  not  hear  a 
signal  by  a  street  car  was  not  contradictory  of  positive  testimony  of  disin- 
terested witnesses  that  they  heard  the  gong  and  were  thereby  caused  to  look 
up,  and  saw  plaintiff  on  the  track. — Quinley  v.  Springfield  Traction  Co.,  165 
S.  W.  346. 

(N.  Y.)  On  the  part  of  defendant,  three  witnesses,  all  in  its  service,  testi- 
fied affirmatively  that  defendant's  engineer  rang  the  bell  on  approaching  tlie 
crossing.  The  only  evidence  opposed  to  this  was  the  testimony  of  several  wit- 
nesses that  they  did  not  hear  the  bell,  and  it  was  not  shown  that  their  atten- 
tion was  directed  to  the  matter  at  the  time.  Held,  that  the  evidence  did  not 
justify  a  finding  that  the  bell  was  not  rung. — Hoffman  v.  Fitchburgh  R.  Co., 
67  Hun,  581,  22  N.  Y.  Supp.  463. 

(N.  Y.)  Affirmative  testimony  of  credible  witnesses  that  a  certain  bell  waa 
rung  at  a  given  time  is  not  necessarily  conclusive,  in  all  cases,  as  against  neg- 
ative testimony  of  other  witnesses  that  they  did  not  hear  it. — Ehrman  v. 
Nassau  Electric  R.  Co.,  48  N.  Y.  Supp.  379,  23  App.  Div.  21. 

(N.  Y.)  The  testimony  of  witnesses  tbat  they  did  not  hear  the  ringing  of 
an  engine  bell;  that  they  did  not  listen  for  it;  that  their  attention  was  not 
directed  at  the  time  to  the  question  whether  the  bell  was  ringing  or  not ;  and 
that  they  were  not  in  such  a  position  that  they  probably  must  have  heard  the 
bell  if  it  did  ring — was  insuffirient  to  prove  that  the  l)ell  did  not  ring,  where 
there  was  positive  testimony  by  credible  witnesses  that  the  bell  did  ring. 
Judgment  117  N.  Y.  Supp.  956,  132  App.  Div.  506,  reversed. — Foley  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  90  N.  E.  1116,  197  N.  Y.  430. 

(N.  Y.)  Plaintiff's  negative  proof  as  to  signals  not  being  given  of  the  ap- 
proach of  defendant's  motor  truck  would  not  prevail  over  positive  evidence 
that  signals  were  given,  even  if  such  evidence  was  by  defendant's  servant — 
Becker  v.  Fargo,  144  N.  Y.  Supp.  297,  158  App.  Div.  810. 

(Wis.)  Where  there  was  positive  testimony  of  three  members  of  a  train 
crew  that  just  before  an  accident  occurred  the  bell  was  rung  and  whistle 
blown,  this  testimony  is  conclusive  where  the  only  testimony  to  the  contrary 
was  that  of  a  section  foreman  who  was  riding  on  a  railroad  velocipede  to  the 
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effect  that  he  did  not  hear  the  signals  but  that  the  noise  of  the  velocipede 
made  it  very  dithcult  to  hear. — Ives  v.  Wisconsin  Cent.  Ry.  Co.,  107  N.  W. 
452.  128  Wis.  357. 

(Wis.)  On  an  Issue  whether  a  gong  of  defendant's  street  car,  by  which 
plahitlff  was  struck,  was  sounded  as  the  car  ai^roached  a  crossing,  a  police 
officer  on  the  car,  who  saw  the  motorman  set  the  brake  when  the  accident 
occurred,  testified  that  no  gong  was  sounded,  because  as  soon  as  the  accident 
happened  he  remembered  the  fact,  and  Itnew  that  the  question  of  warning  by 
bell  or  gong  was  an  important  one ;  that  he  supposed  the  Injury  was  caused 
by  car  going  in  the  opposite  direction,  because  no  gong  was  sounded  on  the 
one  he  was  on ;  that  his  hearing  was  good,  and  his  attention  was  not  diverted. 
Plaintiff  testified  that  he  was  listening  for  a  car  coming  in  the  opposite  direc- 
tion from  the  one  from  which  he  had  alighted  .lust  prior  to  his  injuiT»  because 
he  knew  one  might  be  coming  at  any  time,  and  that  he  heard  no  gong  or  bell. 
Held,  that  such  testimony  was  not  negative  in  the  sense  that  it  was  over- 
borne, as  a  matter  of  law,  by  testimony  of  defendant's  employes  that  the  gong 
was  sounded.— Coel  v.  Green  Bay  Traction  Co.,  133  N.  W.  23,  147  Wis.  229. 

4.  Tegtimony  as  to  Sounding  of  Whistles  or  Signals  at  Railroad  Crossings. 
Positive  testimony  that  a  whistle,  bell,  or  gong  was  sounded  at  a  crossing 

is  generally  entitled  to  more  weight  than  testimony  that  no  whistle  was 
sounded. 

—(111.)     Chicago  &  R.  I.  R.  Co.  v.  Still,  19  111.  (9  Peck)  499,  71  Am.  Dec. 
236 ;   Chicago  &  A.  R.  Co.  v.  Robinson,  106  111.  142 ; 
(N.  T.)     Van  Patten  v.  Schenectady  St.  Ry.  Ca,  80  Hun,  494,  30  N.  Y.  Supp. 
501. 

(U.  S.)  The  testimony  of  a  number  of  witnesses,  whose  attention  was  called 
to  a  railroad  train  as  it  approached  a  crossing  at  night,  at  which  it  struck 
and  injured  plaintiff,  and  who  were  near  enough  to  have  heard  the  crossing 
signals,  if  given,  that  they  heard  no  such  signals,  is  sufiicient  to  sustain  the 
finding  of  a  jury  that  the  signals  were  not  given,  notwithstanding  the  af- 
firmative testimony  of  th^  engineer  and  fireman  that  they  were. — Northern 
Pac  Ry.  Co.  v.  Heaton,  191  Fed.  24,  111  C.  C.  A.  548. 

(Cal.)  Where  six  occupants  of  an  automobile,  which  was  struck  at  a  cross- 
ing, testified  that  they  heard  no  bell  or  whistle,  and  they  were  in  a  position  to 
have  heard,  there  was  sufficient  evidence  for  the  jury  to  find  that  the  motor- 
man  was  negligent,  though  other  witnesses  testified  the  bell  and  whistle  were 
sounded,  and  their  verdict  settles  the  question. — ^Thompson  v.  Los  Angeles  & 

5.  D.  B.  Ry.  Co.,  134  Pac.  709,  165  Cal.  748. 

(Idaho)  The  general  rule  that  the  evidence  of  one  testifying  to  a  negative 
is  not  entitled  to  the  same  weight  as  one  who  testifies  to  a  positive  is  subject 
to  the  exception  that,  where  a  witness  who  testifies  that  an  act  did  not  exist 
was  in  such  a  position  that  he  could  as  readily  see  it  as  a  witness  who  testi- 
fied that  the  act  occurred,  then  the  testimony  of  such  person  partakes  of  the 
nature  of  positive  testimony  and  is  proof  of  a  positive  issue.  Hence  where 
witnesses  testify  positively  that  a  bell  was  rung  and  a  whistle  sounded  and 
that  the  engine  was  displaying  a  headlight,  and  other  witnesses  testify  that 
they  did  not  see  the  headlight,  did  not  hear  the  signal,  and  they  were  looking 
for  the  train  from  a  place  where  they  could  see  and  hear  as  well  as  the  other 
witnesses,  the  evidence  of  those  testifying  to  the  negative  Is  entitled  to  go  to 
the  jury  and  be  considered  by  them  as  much  as  that  of  the  witnesses  testifj- 
mg  to  the  positive.— Fleenor  v.  Oregon  Short  Une  R.  Co.,  102  Pac.  897. 

(IlL)  Instruction  that  positive  evidence  as  to  the  fact  that  the  bell  was 
rung  or  whistle  blown  is  entitled  to  more  weight  than  negative  evidence  in 
relation  to  the  same  fact  held  properly  refused. — Bosley  v.  Baltimore  &  O.  S. 
W.  R.  Ca,  183  III.  App.  639. 

(Ind.)  In  an  action  against  a  railroad  for  negligently  causing  the  death  of 
plaintiff's  decedent  while  attempting  to  drive  over  a  crossing,  the  complaint 
alleged  failure  of  defendant  to  sound  the  whistle  at  the  crossing,  as  required 
by  statute.  One  of  plaintiff's  witnesses  testified  that,  as  she  approached  an- 
other crossing  of  defendant's  road,  she  heard  the  signal  therefor,  saw  the 
train,  waited  for  It  to  pass,  and  shortly  thereafter  heard  three  whistles.    An- 
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other  witness,  living  near  the  track,  testified  to  seeing  the  train  go  by,  that 
It  whistled  foi  a  certain  crossing,  that  she  did  not  hear  any  whistle  for  the 
crossing  in  question,  but  thereafter  heard  three  whistles.  Another  witness 
testified  that  the  train  did  not  whistle  for  the  crossing,  though  it  gave  three 
short  whistles  after  passing  the  same;  that  he  was  paying  particular  atten- 
tion to  the  train,  as  he  was  watching  to  see  if  his  brother-in-law,  who  was 
traveling  at  that  time,  would  come  home  that  night;  and  that  he  noticed  if. 
the  train  would  whistle  or  if  it  was  slacking  in  speed.  Held,  that  such  evi- 
dence was  not  of  a  purely  negative  character,  and  that  the  jury  could  properly 
give  more  weight  thereto  than  to  the  testimony  of  witnesses  testifying  merely 
that  they  did  not  hear  the  signals,  but  were  where  they  could  have  heard  them 
had  they  been  given.— New  York,  C.  &  St.  L.  R.  Co.  v.  Bobbins,  76  N.  E.  804, 
38  Ind.  App.  172. 

(Ind.)  In  an  action  against  a  railroad  company  for  death  at  a  highway 
crossing,  that  a  witness  did  not  hear  the  crossing  whistle  would  only  be  evi- 
dence that  it  was  not  blown,  where  the  circumstances  were  such  that  the 
witness  would  probably  have  heard  it  had  it  been  blown. — Grand  Trunk  West- 
em  Ry.  Co.  V.  Reynolds,  90  N.  E.  94. 

(Iowa)  An  instruction  that  affirmative  testimony,  as  that  a  bell  was  rung 
or  a  whistle  was  sounded,  is  entitled  to  more  weight  than  negative  testimony, 
as  that  such  bell  or  whistle  was  not  heard,  is  properly  refused,  as  ignoring 
the  fact  that  in  weighing  such  testimony  the  credibility  and  means  of  knowl- 
edge of  the  witnesses  should  be  considered. — ^Peuce  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  79  Iowa,  389,  44  N.  W.  686. 

(Iowa)  A  railroad  company  is  not  entitled  to  an  instruction  that  the  testi- 
mony of  witnesses,  who  were  listening,  that  no  statutory  signals  were  given 
by  a  locomotive  on  nearing  a  crossing,  has  not,  as  negative  evidence,  as  much 
weight  as  the  testimony  of  other  witnesses  that  they  heard  the  signals. — 
Selensljy  v.  Chicago  Great  Western  Ry.  Co.,  94  N.  W.  272,  120  Iowa,  113. 

(Iowa)  As  against  the  positive  testimony  of  the  engineer,  fireman,  and 
brakeman  of  a  train,  which  struck  a  trackman  a  short  distance  beyond  a 
crossing,  that  the  crossing  signal  and  danger  signal  were  given,  and  of  three 
other  witnesses  that  the  danger  signal  was  given,  testimony  of  three  persons 
behind  closed  doors,  more  than  a  half  mile  away,  and  engaged  at  breakfast, 
is  not  sufficient  to  raise  a  conflict  for  the  jury. — Hoffard  v.  Illinois  Cent.  Ry. 
Co.,  110  N.  W.  446. 

(Iowa)  The  testimony  of  a  witness,  approaching  a  railroad  crossing,  that 
he  looked  and  listened  for  a  train  from  a  point  20  rods  from  the  crossing  un- 
til he  was  close  to  it,  that  he  did  not  hear  a  bell  or  whistle,  that  he  listened 
for  such  signals,  and  could  have  heard  both,  had  they  been  given,  is  positive 
testimony  that  the  signals  were  not  given,  and  is  entitled  to  as  much  weight 
as  the  testimony  of  a  witness  who,  in  the  same  position,  testifies  that  be 
heard  the  signals.— Morgan  v.  Iowa  Cent.  Ry.  Co.,  130  N.  W.  1058. 

(Kan.)  The  testimony  of  one  who  was  in  a  position  to  know,  and  who  can 
swear  positively,  that  the  locomotive  whistle  was  sounded  at  and  before 
reaching  a  crossing  of  a  public  road,  is  of  much  greater  weight  than  a  state- 
ment of  a  witness  who  was  not  in  such  a  position  as  to  be  able  to  state  pos- 
itively that  no  whistle  was  sounded. — Kansas  City,  Ft.  S.  &  G.  R.  Co.  v. 
Lane,  33  Kan.  702,  7  Pac.  587 ;  Missouri  Pac.  Ry.  Ca  v.  Pierce,  39  Kan.  301, 
18  Pac.  305. 

(Ky.)  Though  negative  evidence  ordinarily  is  not  of  the  same  weight  as 
positive,  yet  evidence  ot  those  who  had  an  opportunity  to  hear  that  they  did 
not  hear  any  signals  given  by  a  train  for  a  crossing  is  admissible,  and  the 
weight  to  be  given  it  is  for  the  jury. — Louisville  &  N.  R.  Co.  v.  Molloy's 
Adm'x,  107  S.  W.  217. 

(Mich.)  In  a  personal  Injury  case  against  a  railroad  company  based  on 
Its  failure  to  give  the  statutory  signals  before  reaching  a  crossing,  testimony 
of  bystanders  that  they  did  not  hear  the  signals  which  were  claimed  to  have 
been  given  by  the  railroad  company  is  negative  evidence,  and  without  weight, 
unless  there  is  something  in  the  surrounding  circumstances  tending  to  show 
a  probability  that  the  witnesses  would  have  heard  the  signals  if  given. — ^Me- 
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CuUough  V.  Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Co.,  59  N.  W.  618,  101  Mich. 
234. 

(Mich.)  On  the  issue  as  to  whether  signals  were  given  by  a  train  as  it  ai)- 
proached  a  crossing,  testimony  of  persons  who  were  watching  the  approaching 
train,  and  who  were  in  a  position  to  have  heard  the  signals,  if  given,  that  they 
heard  no  signals,  is  sufficient  to  make  it  a  question  for  the  jury,  though  other 
witnesses  testify  directly  that  the  signals  were  given.— Crane  v.  Michigan 
Cent  R.  Co.,  107  Mich.  511,  65  N.  W.  527. 

(Mich.)  Where  the  positive  testimony  of  six  witnesses  that  signals  were 
given  for  a  crossing  by  an  approaching  train  is  opposed  only  by  that  of  plain- 
tiff and  his  companion,  who  were  riding  in  a  closed  carriage,  and  stopped  over 
two  rods  from  the  crossing  for  less  than  half  a  minute,  that  signals  were  not 
given,  negligence  of  the  railroad  causing  plaintiff's  injury  is  not  shown. — 
Britton  V.  Michigan  Cent  R.  Co.,  81  N.  W.  253,  122  Mich.  359. 

(Mo.)  In  an  action  against  a  railway  company  for  killing  plaintiff's  colts 
at  a  public  crossing,  evidence  of  one  near  the  crossing,  who  was  conscious  and 
in  the  exercise  of  his  ordinary  senses,  that  he  heard  no  signals,  warrants  a 
finding  by  the  jury  that  none  were  given,  though  the  train  hands  testified  that 
the  bell  was  rung.— McCormick  v.  Kansas  City,  Ft  S.  &  M.  R.  Co.,  50  Mo. 
App.  109. 

(Mo.)  The  general  rule  that  aflirmative  testimony  is  stronger  than  neg- 
ative does  not  apply  to  the  affirmative  testimony  of  defendant's  trainmen  that 
a  signal  of  the  approach  of  a  train  to  a  crossing  was  given,  as  against  the 
testimony  of  other  witnesses  that  no  such  signal  was  given. — State  ex  rel. 
Essex  V.  Kansas  City,  Ft.  S.  &  M.  Ry.  Co.,  70  Mo.  App.  634. 

(Mo.)  The  testimony  of  a  driver  of  a  team,  frightened  by  an  inspection 
car  operated  on  a  railroad  track,  that  the  bell  was  not  rung  nor  whistle 
sounded  until  the  car  was  on  the  crossing,  and  that  he  did  not  see  the  car  l>e- 
cause  he  was  behind  a  building,  is  positive,  and  is  for  the  jury  to  weigh  in 
a)mi>arison  with  contradictory  testimony. — ^Mudd  v.  Missouri,  K.  &  T.  Ry. 
Ox,  124  S.  W.  59. 

(X.  J.)  Evidence  of  witnesses,  whose  attention  was  not  specially  called  to 
the  matter,  that  they  did  not  hear  a  whistle  or  bell  on  an  approaching  train 
is  of  little  value  as  against  the  affirmative  testimony  of  other  witnesses  that 
tbey  did  hear  them,  especially  when  the  latter  witnesses  testified  to  some  action 
on  their  part  as  a  result  thereof. — Horandt  v.  Central  R.  Co.  of  New  Jersey, 
73  AtL  93. 

(N.J.)  Where  proof  of  negligence  of  a  railway  in  failing  to  signal  at  a 
crossing,  as  required  by  P.  L.  1903,  p.  663,  §  35,  consisted  in  the  testimony  of 
a  witness  that  he  did  not  hear  it,  and  that  there  was  a  strong  wind  blowing, 
and  there  was  positive  testimony  of  the  engineer  and  fireman  that  the  whistle 
was  blown,  there  was  no  conflict  of  evidence  requiring  submission  of  that 
fact  to  the  jury.— Blauvelt  v.  Erie  R.  Co.,  78  Atl.  1048. 

(N.  Y.)  In  an  action  for  damages,  where  the  only  negligence  alleged  was 
defendant's  failure  to  blow  a  whistle,  held  that,  in  face  of  affirmative  testi- 
mony that  the  whistle  was  blown,  mere  negative  testimony  by  parties  who 
were  not  listening  should  not  be  considered. — Tolman  v.  Syracuse,  B.  &  N.  Y. 
R.  Co.,  27  Hun,  325. 

(N.  Y.)  As  against  positive,  affirmative  evidence  by  credible  witnesses  to 
the  ringing  of  a  bell  or  sounding  of  a  whistle,  there  must  be  something  more 
tlian  the  testimony  of  one  or  more  witnesses  that  they  did  not  hear  it,  to  au- 
thorize the  submission  of  that  question  to  the  jury. — ^McKeever  v.  New  York 
Cent  &  H.  R.  R.  Co.,  88  N.  Y.  667. 

(Or.)  Evidence  that  a  witness  was  near  the  point  of  an  accident  at  the 
time  plaintiff  was  strucdc  and  injured  by  an  approaching  locomotive,  and  did 
not  hear  the  whistle  or  bell,  tends  in  a  measure  to  show  that  the  whistle  was 
not  sounded  or  the  bell  rung. — Smith  v.  Southern  Pac.  Ca,  113  Pac.  41. 

(Pa.)  In  an  action  against  a  railroad  company  for  the  death  of  plaintiff's 
intestate,  caused  by  a  collision  with  a  train  while  attempting  to  drive  over 
a  crossing,  a  finding  that  defendant  had  failed  to  sound  the  whistle  or  ring  the 
bell  will  not  be  disturbed  on  api)eal,  though  the  witnesses,  some  of  them  dis- 
Uiterested,  who  heard  the  signals,  were  as  numerous  as  those  who  did  not, 
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and  though  the  positive  evidence  of  one  witness  is  worth  that  of  a  dozen  neg- 
ative witnesses.— Urias  v.  Pennsylvania  R  Co.,  152  Pa.  St.  326,  25  Atl.  566. 

(Wis.)  Finding  that  statutory  signal  for  crossing  was  not  given  cannot  be 
sustained,  no  one  having  testified  that  the  bell  was  not  rung,  by  testimony 
of  two  witnesses,  who  were  not  listening  for  the  signal,  and  did  not  have  their 
attention  directed  to  the  subject,  simply  that  they  did  not  hear  the  whistle 
blown  80  rods  before  the  crossing,  but  did  hear  it  blown  at  45  rods  before  it ; 
other  and  disinterested  witnesses  having  testified  that  the  proper  signals 
were  given.— Sutton  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  73  N.  W.  993,  98  Wis. 
157. 

(Wis.)  That  a  witness  whose  mind  was  **pretty  well  occupied"  did  not  hear 
an  electric  car  signal  for  a  highway  crossing  does  not  rebut  the  motorman's 
l>ositive  testimony  that  he  did  signal. — Jordan  v.  Osborne,  133  N.  W.  32,  147 
Wis.  623. 

5.  Testimony  as  to  the  Existence  or  Presence  of  Lights  or  Objects  the  Sub- 
ject of  Sight, 

(U.  S.)  Testimony  of  positive  witnesses  that  they  have  seen  the  party  In- 
toxicated Is  not  to  be  rejected  on  account  of  the  negative  testimony  of  others 
who  have  not.— Brockway  v.  Mutual  Ben.  Life  Ins.  Co.  (C.  C.)  9  Fed.  249. 

(U.  S.)  The  positive  testimony  of  credible  witnesses,  who  were  in  a  i)ositlon 
to  see,  that  the  lights  were  set  and  burning  on  a  vessel  at  the  time  of  a  colli- 
sion, Is  entitled  to  greater  weight  than  the  negative  testimony  of  other  wit- 
nesses that  they  did  not  observe  such  lights. — (D.  C.)  The  Alabama,  114  Fed. 
214,  modified  126  Fed.  332,  61  C.  C.  A.  238 ;  The  Curtln,  Id. 

(U.  S.)  On  an  Issue  as  to  whether  or  not  a  steamship  was  carrying  proper 
lights  just  prior  to  a  collision  at  night,  the  testimony  of  those  In  charge  of  the 
navigation  of  meeting  vessels,  though  negative,  held  entitled  to  more  weight 
than  that  of  persons  who  did  not  have  such  special  reason  to  observe  her 
lights.— The  Virginian,  217  Fed.  604. 

(Del.)  The  evidence  of  witnesses,  of  equal  credibility,  who  swear  positively 
that  they  saw  a  light  at  a  trench,  is  entitled  to  more  weight  than  that  of  those 
who  swear  they  did  not  see  a  light,  but  will  not  say  positively  that  a  light  was 
not  there.— Carswell  v.  aty  of  Wilmington,  43  Atl.  169,  2  Marv.  360. 

(Ga.)  In  an  action  against  a  railroad  company  for  injuries  alleged  to  have 
been  caused  by  defendant's  failure  to  give  proper  signals,  where  defendant's 
witnesses  testify  that  defendant's  agent  exhibited  a  white  light  with  a  green 
light  under  It,  which  was  a  danger  signal,  and  plaintiff's  witnesses  testify  that 
they  were  looking  and  saw  no  green  light,  but  that  a  white  light  only  (a  safety 
signal)  was  exhibited,  and  both  sets  of  witnesses  are  equally  positive,  the  evi- 
dence requires  no  charge  on  the  subject  of  positive  and  negative  testimony. — 
Georgia  Pac.  Ry.  Co.  v.  Bowers,  86  Ga.  22,  12  S.  E.  182. 

(ill.)  Testimony  that  a  witness  did  not  see  a  mound  and  a  ditch  at  a  cer- 
tain place,  when  he  Is  shown  to  have  seen  such  place,  where  they  are  supposed 
to  be,  Is  as  conclusive  evidence  as  the  testimony  of  another  witness  that  he 
saw  a  mound  and  ditch  at  such  place  at  the  same  time. — Rockwood  v.  Pound- 
stone,  38  111.  199. 

(111.)  Where  numerous  witnesses  testified  that  the  engineer  and  fireman  of  a 
train  could  have  seen  colts  before  they  ran  over  them,  and  the  latter  testified 
that  the  view  was  obstructed  by  trees  and  bush  on  the  side  of  the  road  so 
that  they  could  not  see  the  track,  the  verdict  will  not  be  disturbed  because  the 
jvry  believed  the  former  rather  than  the  latter. — Chicago,  B.  &  Q.  Ry.  Co.  v. 
Oiuffman,  38  111.  424. 

(111.)  Positive  evidence  of  the  existence  of  a  defect  In  a  sidewalk  Is  entitled 
to  greater  weight  than  evidence  of  casual  observers  that  they  did  not  see  It — 
City  of  Galesburg  v.  Rahn,  45  111.  App.  351. 

(111.)  The  court  must  consider  scientific  computations  at  the  best  as  but 
weak  substitutes  for  actual  exi)erlence  and  the  testimony  of  eyesight — Skuli- 
mowskl  V.  Deahl,  169  111.  App.  355. 

(Mjd.)  The  testimony  of  a  witness  that  he  looked  and  did  not  see  an  object 
which  he  must  have  seen  had  he  looked  Is  unworthy  of  consideration. — SuUi- 
van  V.  Smith,  91  Atl.  456,  123  Md.  546. 
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(Ma)  The  testimony  of  a  witness  with  normal  eyesight,  who  is  looking  in 
the  direction  of  an  object  in  plain  view,  that  he  did  not  see  the  object  should 
not  be  accepted  as  the  truth,— Monk  v.  Wabash  R.  Co.,  150  S.  W.  10&3, 166  Mo. 
App.  692. 

(Neb.)  In  an  action  for  Injuries  by  being  struck  by  a  street  car,  testimony  of 
plaintUT  that  he  did  not  see  or  hear  the  approaching  car  does  not  show  that 
there  was  no  headlight  on  it,  nor  bell  sounded. — Zancanella  y.  Omaha  &  G.  B. 
St  B.  Co.,  142  N.  W.  190,  93  Neb.  774. 

(N.  H.)  Testimony  that  men  working  <m  premises  did  not  see  dynamite  Is 
of  no  practical  wei^t  on  an  issue  as  to  when  dynamite  was  placed  there. — 
Hobbs  V.  George  W.  Blanchard  &  Sons  Co.,  70  Atl.  1082,  75  N.  H.  73,  18  U  R. 

A.  (N.  S.)  939. 

(N.  Y.)  Hie  negative  testimony  of  witnesses  familiar  with  a  certain  com- 
modity, who  have  long  dealt  In  It,  that  they  never  saw  any  of  a  specified  brand, 
may  be  weighed  against  testimony  of  another  witness  that  he  had  seen  It,  In 
determining  whether  such  brand  existed  and  was  known  In  the  market — 
PoUen  V.  Leroy,  23  N.  Y.  Super.  Ct  (10  Bosw.)  38. 

(N.C.)  Evidence  that  a  witness,  who  did  not  say  he  was  looking  for  a 
headlight,  but  who  was  a  casual  passer  hurrsrlng  across  the  track  In  front 
ot  a  rapidly  approaching  train,  did  not  see  a  headlight  on  the  engine  while 
crossing  the  track  when  the  train  was  200  years  distant,  had  scarcely  suffi- 
cient probative  force  to  establish  any  fact — Strickland  v.  Atlantic  Coast  Line 

B.  Co.,  63  S.  E.  161. 

(Wash.)  Testimony  of  a  witness  to  an  accident  with  equal  opportunity  to 
observe  that  he  did  not  see  a  certain  thing  Is  proper  evidence,  the  weight  there- 
of being  for  the  jury,  unless  it  is  so  purely  negative  and  the  positive  testimony 
so  i^aln  that  only  an  adverse  conclusion  can  be  drawn. — ^Kahaley  v.  Frye  & 
Bmhn,  113  Pac.  247. 

IV.  Positive  Testimont  of  One  Against  Negative  Testimony  or  Several. 

The  testimony  of  a  witness  who  speaks  positively  to  a  fact  is  entitled  to 
more  consideration  than  that  of  several  whose  statements  are  merely  negative. 
—(Ala.)  Kennedy's  Heirs  v.  Kennedy's  Heirs,  2  Ala.  571 ; 

(Ga.)  Johnson  v.  State,  14  6a.  55. 

(Ala.)  The  positive  testimony  of  a  witness  that  he  was  called  upon  to  attest 
an  Instrument  will  outweigh  that  of  many  witnesses  who  state  only  collateral 
facts  and  circumstances,  which  are  Inconclusive,  and  at  most  only  persuasive. — 
Todd  T.  Hardie,  5  Ala.  60a 

(Dak.)  Though  the  proof  of  an  occurrence  rests  entirely  on  the  testimony 
of  one  witness,  and  other  witnesses  having  equal  opportunities  and  motives 
for  observation  say  that  they  did  not  see  It,  yet  the  first  witness  not  having 
been  directly  impeached,  and  no  motive  being  shown  for  false  swearing,  the 
court,  on  appeal,  cannot  say  that  the  jury  erred  In  believing  him. — Pielke  v. 
Chicago,  M.  &  St  P.  Ry.  Co.,  5  Dak.  444,  41  N.  W.  669. 

(111.)  On  the  trial  of  an  action  against  a  city  to  recover  for  an  Injury  re- 
ceived from  a  defect  in  a  culvert,  the  court  Instructed  the  jury  "that  positive 
evidence  is  entitled  to  more  weight  than  negative  evidence,  and  that  If  twelve 
men*  were  In  a  room  where  there  was  a  clock,  and  one  of  them  should  swear  he 
heard  the  dock  strike,  and  the  eleven  should  swear  they  did  not  hear  It  strike, 
then  the  jury  In  such  a  case  should  give  a  judgment  for  one  agalrist  the  eleven ; 
and  if  H.  and  G.  swear  they  saw  a  hole  In  the  culvert  In  question,  and  twice 
as  many  witnesses,  equally  as  credible,  say  they  did  not  see  holes  in  the  cul- 
vert, then  positive  evidence  should  be  taken  by  the  jury."  Held,  that  the  In- 
struction was  objectionable,  and  not  apt  as  an  Illustration,  as  it  omitted  the 
element  of  the  reasonableness  of  the  fact  testified  to. — City  of  Greenville  v. 
Henry,  78  IlL  150. 

(III.)  On  an  issue  as  to  whether  the  notices  of  a  town  election  on  the  que* 
tion  of  voting  aid  to  a  railroad  were  posted  by  the  town  clerk  as  required  by 
law,  his  positive  testimony  that  he  posted  them  cannot  be  overcome  by  the 
negative  testimony  of  others  that  they  did  not  see  the  notices  in  the  places 
where  the  clerk  testified  they  were  posted  by  him. — Chicago,  D.  &  V.  B.  Co.  v. 
Coyer,  79  111.  373. 
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(Md.)  In  a  suit  for  injimctioa  against  the  sale  of  mortgaged  premises  under 
a  decree,  on  the  ground  that  the  mortgage,  though  regular  on  its  face,  was  not 
acknowledged,  as  it  purported  to  be,  before  a  Justice  of  the  peace,  the  justice, 
being  called  as  a  witness,  testified  that  his  signature  as  a  witness  on  the  orig- 
inal mortgage  was  genuine,  and  that  he  saw  each  of  the  parties  sign  the  same, 
and  identified  his  signature  to  the  certificate,  and  that  he  took  the  acknowledg- 
ment of  the  mortgagors  (husband  and  wife)  at  their  house,  on  a  certain  street 
(naming  it).  The  mortgagors  denied  that  the  justice  was  ever  at  their  house, 
and  the  mother  of  the  wife  corroborated  them.  i/eW,  that  credit  should  be 
given  to  the  justice,  rather  than  to  those  who  would  repudiate  their  own  acts. 
— Ilamsburg  v.  Campbell,  55  Md.  227. 

(Md.)  The  affirmative  testimony  of  one  credible  witness  as  to  a  fact  In  Issue 
must  outweigh  a  dozen  equally  credible  witnesses  whose  testimony  is  merely 
negative. — Longley  v.  McGeoch,  80  Atl.  843. 

(Mich.)  Where  only  one  of  several  witnesses  who  testify  concerning  the  time 
of  an  event  is  definite  and  positive  as  to  the  hour,  his  testimony  is  properly 
treated  as  establishing  the  fact— Reilly  v.  Conway,  80  N.  W.  785, 121  Mich.  682. 

(Neb.)  In  an  action  against  a  street  car  company  for  personal  injuries,  a 
finding  by  the  jury  in  accord  with  plaintiflTs  testimony  that,  in  alighting,  she 
was  thrown  to  the  ground  by  a  sudden  jerk  of  the  car,  will  not  be  disturbed  on 
appeal,  though  two  witnesses  swore  there  was  no  sudden  acceleration  of  the 
speed  of  the  car,  and  three  witnesses  swore  that  they  did  not  observe  any. — 
Omaha  St.  Ey.  Co.  v.  Craig,  39  Neb.  601,  58  N.  W.  209. 

(Neb.)  The  grantee  testified  that  he  purchased  the  land  and  received  a 
deed  therefor  in  December;  that  it  vms  improperly  witnessed;  and  that  a 
second  deed  was  made  and  recorded  in  February  following.  The  register  of 
deeds  and  another  person  each  testified  to  having  seen  the  first  deed  in  Decem- 
ber. Held  sufficient  to  sustain  a  finding  that  a  deed  was  made  in  December, 
though  the  grantor,  the  subscribing  witness,  and  notary  public  could  recollect 
the  execution  of  only  one  deed. — ^Pearson  v.  Davis,  41  Neb.  608,  59  N.  W.  885. 

(Va.)  An  instruction  that  the  testimony  of  a  single  credible  witness  that  he 
saw  or  heard  a  particular  thing  at  a  particular  time  ought  ordinarily  to  out- 
weigh that  of  a  number  of  witnesses  having  the  same  opportunity  who  did  not 
hear  or  see  it,  but  that  the  negative  statement  of  a  credible  witness,  who  had 
the  same  opportunity,  becomes  positive  evidence  and  a  jury  should  decide  be- 
tween the  two  views,  was  proper. — Chesapeake  &  O.  Ry.  Co.  v.  Chapman,  78 
S.  E.  631. 

(Wis.)  The  positive  testimony  of  plaintiff,  in  an  action  against  a  street  car 
company  for  personal  injuries,  that  she  rang  the  car  bell  before  th^  car  reached 
a  certain  street,  is  entitled  to  more  weight  than  the  testimony  of  the  driver 
and  six  passengers,  who  testified  that  they  did  not  hear  the  bell  ring,  and  were 
very  positive  that  It  was  not  rung  at  the  time  stated ;  all  the  witnesses  being 
equally  credible.— Hlnton  v.  Cream  City  R.  Ck>.,  65  Wis.  323,  27  N.  W.  147. 

(Wis.)  Where  one  witness  testified  that  defendant  at  a  certain  time  prom- 
ised to  pay  to  plaintiff  the  debt  of  a  third  person,  and  several  witnesses  who 
were  present  denied  that  such  promise  was  made,  the  refusal  to  instruct  the 
jury  that  the  affirmative  evidence  was  entitled  to  more  wrfght  was  not  error. 
—Joannes  v.  Mlllerd,  90  Wis.  68,  62  N.  W.  916. 
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(220  Fed.  401) 

PHILADELPHIA  CASUALTY  CO.  v.  FECHHEIMER  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  2,  1915.    On  Application 
for  Rehearing,  April  16,  1915.) 

No.  2470. 

L  Appeal  and  Ebbob  ^=»273 — Exceptions  to  Decision  on  Report  of  Ref- 
eree— Necessity  of  Specific  Exceptions. 

Where  an  action  at  law  in  a  federal  court  is  tried  to  the  court  by  stipu- 
lation, pursuant  to  Rev.  St  §  649  (Comp.  St  1913,  §  1587),  and  by  consent 
the  cause  is  referred  to  a,  referee  to  take  the  evidence  and  report  his 
findings  of  fact  and  conclusions  of  law,  a  general  exception  to  the  ac- 
tion of  the  court  in  overruling  in  a  mass  the  exceptions  taken  to  the  re- 
port of  the  referee  is  too  indefinite  to  present  any  question  for  review  by 
the  appellate  court,  and  also,  if  any  one  of  the  rulings  of  the  referee  ex- 
cepted to  was  correct  the  exception  is  not  good. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1590, 
1606,  1620-1623,  1625-1630,  1764;   Dec.  Dig.  <3=>273.] 

2.  Trial  ^=>417— Waiver  of  Right  to  Review  Ruling — Proceeding  with 

Trlal. 

An  exception  to  the  overruling  of  a  motion  for  judgment  at  the  close 
of  plaintiffs'  evidence  on  the  trial  of  an  action  to  the  court  is  waived  by 
the  introduction  of  evidence  in  defense. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent.  Dig.  §  980;  Dec.  Dig. 
«=>417.] 

3.  Appeal  and  Error  ^=»265 — Necessity  of  Exceptions  on  Trial  by  Court 

— Sufficiency  of  Findings  to  Support  Judgment. 

No  exception  is  necessary  in  a  federal  court  to  raise  the  question 
whether,  when  a  jury  has  been  duly  waived,  the  special  findings  of  fact 
by  the  court  are  sufficient  to  support  the  Judgment  rendered  thereon. 

[Ed-  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1461, 
15;;g-1551  ;   Dec.  Dig.  <3=>265.] 

4  Reference  ^=s>4 — Power  to  Refer — Fej)eral  Courts. 

It  is  competent  for  a  federal  court  to  refer  an  action  at  law  by  consent 
of  the  Parties,  and  the  fact  that  the  referee  is  designated  a  "special  mas- 
ter" does  not  impair  the  validity  of  the  reference. 

[Ed.  Note. — For  other  cases,  see  Reference,  Cent.  Dig.  §  5;  Dec.  Dig. 
♦=>4.] 

6.  Appeal  and  Error  ^=»848 — Review — Findings  of  Court — Adoption  op 
Findings  of  Referee. 

When  special  findinga  of  fact  made  by  a  referee  are  adopted  by  the 
court  in  such  maimer  as  to  show  an  intention  to  malse  such  findings  its 
own,  such  intention  will  be  given  effect  by  the  appellate  court  and  the 
findings  wiU  be  treated  as  having  been  made  by  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3372- 
3376;  Dec.  Dig.  «=>848.1 

t.  Reference  ^=>102 — Report — Effect  of  Confirmation.  . 

By  overruling  all  exceptions  of  both  parties  to  the  report  of  a  referee, 
and  rendering  judgment  for  the  exact  sum  found  by  him  to  be  due,  the 
court  evidences  its  intention  to  adopt  the  findings  of  the  referee  as  Its 
own. 

[Ed.  Note. — For  other  cases,  see  Reference,  Cent  Dig.  §§  181-187  •  Dec. 
Dig.  <e=»102.1 

C=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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7.  Tbial  ^=s>393 — Tbial  by  Coubt — Special  Findings  of  Fact — Fobii  and 

Contents. 

Special  findings  of  fact  by  a  court  or  referee  should  consist  of  a  con- 
cise and  specific  statement  of  the  ultimate  facts  found,  without  recitals 
of  the  evidence  or  conclusions  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  920-923 ;  Dea  Dig. 
<S=»393.] 

8.  Appeal  and  Ebbob  ^=»850 — Review — Questions  op  Fact. 

Where  counsel  for  appellant  or  plaintiff  in  error  in  th6  appellate  court 
admit  that  the  findings  of  fact  made  by  the  trial  court  are  sustained  by 
the  evidence,  such  findings  will  be  treated  as  in  effect  an  agreed  state- 
ment of  facts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  3346, 
3351-3362,  3375,  3376;   Dec.  Dig.  «©=>850.] 

9.  Appeal  and  Ebbob  ^=s>733 — Assignments  of  Ebbobs — Sufficiency — Spec- 

ification OF  Ebbobs. 

An  assignment  of  error  that  "the  court  erred  in  entering  judgment  for 
the  plaintiffs,  to  which  the  defendant  then  and  there  excepted,**  is  in- 
sufficient to  raise  any  question  for  review  by  the  appellate  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §S  3025- 
3027;    Dec.  Dig.  <8=»733.] 

10.  INSUBANCE    ^=>511  —  CbEDIT    InSUBANCE  —  LIABILITY    OF    InSUBEB — RE- 
NEWAL  Policy. 

A  credit  insurance  policy,  or  •'bond,'*  insuring  against  loss  of  accounts 
due  the  insured  from  customers  for  goods  shipped  during  the  calendar 
year  1903,  contained  a  clause  providing  that,  "if  this  bond  is  renewed  on 
or  before  the  date  of  termination  thereof  by  the  issuance  of  a  new  bond, 
the  losses  occurring  during  the  term  of  the  renewal  on  goods  shipped  dur- 
ing the  term  of  this  bond  shall  be  included  in  the  calculation  of  losses 
under  said  renewal  the  same  as  if  the  goods  had  been  shipped  during  the 
term  of  such  renewal  bond.'*  December  4,  1903,  a  second  bond  was  is- 
sued, differing  in  some  of  Its  provisions,  covering  the  term  from  October 
1,  1903,  to  September  30,  1904.  The  only  reference  therein  to  the  previ- 
ous bond  was  a  provision  that  losses  occurring  on  goods  shipped  on  and 
after  October  1,  1903,  should  not  be  included  under  the  first  bond,  but  un- 
der the  second.  Held,  that  the  second  bond  was  a  renewal  of  the  first 
within  the  meaning  of  the  quoted  clause  of  the  first,  and  covered  losses 
arising  on  shipments  made  during  the  term  of  the  first  bond  previous  to 
October  1,  1903. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §§  1296,  1297, 
1299;    Dec.  Dig.  <8=>511.] 

11.  Insubance  ^=>511 — Cbedit  Insubance — Liability  of  Insubbb — Renewal 
Policy. 

The  losses  to  which  such  clause  relates  are  to  be  determined  by  the 
terms  of  the  first  bond,  and  not  of  the  renewal,  and  the  insurer  is  liable 
for  a  loss  which  comes  within  the  terms  of  the  first  although  it  is  of  a 
class  not  insured  against  by  the  renewal. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §§  1296,  1297, 
1299 ;  Dec.  Dig.  <8=>511.] 

12.  Insubance  ^=s>511 — Cbedit  Insubance — Liability  of  Insubeb. 

Each  bond  provided  that  <m  sales  not  exceeding  $450,000  during  Its  term 
losses  to  the  aggregate  amount  of  $5,000,  should  constitute  an  initial  loss 
to  be  borne  by  the  insured,  the  insurer  being  liable  only  for  an  excess  of 
loss  above  that  sum,  and  that.  If  the  sales  exceeded  $450,000,  the  initial 
loss  should  be  proportionately  increased.  Held,  that  the  fact  that  losses 
on  sales  made  during  the  term  of  the  first  bond,  but  occurring  during  the 
term  of  the  second,  were  payable  under  the  latter,  did  not  entitle  the 
insurer  to  carry  over  the  sales  of  the  first  term,  and  add  them  to  those 

^=s>For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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of  the  second,  for  the  purpose  of  increasing  the  amount  of  the  initial  loss 
thereunder. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  §§  1296,  1297, 
1299;    Dec  Dig.  <8=>511.] 

13.  INSUBANCK  ^saSll'— Credit  Insurance — Liability  of  Insurer. 

Where  goods  shipped  by  insured  were  returned,  no  sale  was  con- 
summated, wliich^can  be  computed  in  making  up  the  total  sales  under  the 
bonds. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  |S  1296,  1297, 
1299;    Dec.  Dig.  <8=>511.] 

14.  Insuraivce  ^=>175 — Credit  Insurance — Liabilitt  of  Insurer. 

Although  the  renewal  bond  was  not  executed  until  December  4,  1903,  a 
clause  therein  providing  that  "losses  occurring  on  goods  shipped  on  and 
after  October  1,  1903,"  should  be  included  thereunder,  and  not  under  the 
first  bond,  made  the  second  bond  efifective  for  all  purposes  from  that 
date. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §§  362-371 ;  Dec. 
Dig.  «=>175.] 

15.  Insurance  ^=s>552 — Credit  Insurance — Liabilitt  of  Insurer. 

That  a  preliminary  notice  of  loss  required  and  given  the  insurer  in- 
correctly stated  that  the  debtor  had  been  adjudged  bankrupt,  whereas  in 
fact  he  had  been  closed  on  execution,  was  immaterial,  where  no  objection 
was  made  on  that  ground,  and  the4nsurer  was  liable  in  either  case. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §  1358 ;  Dea  Dig. 
«=>552.] 

16.  Insurance  ^=5>146 — Credit  Insurancei — Construction  of  Bonds. 

Credit  insurance  bonds,  like  other  insurance  policies,  if  ambiguous  in 
their  language,  are  to  be  construed  strictly  against  the  insurer,  by  whom 
they  were  framed. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  §§  292,  294-298 ; 
Dec.  Dig.  «©=>146.] 

17.  Appeal  and  Error  ^=»878— Review — ^Extent  of  Right  of  Defendant  in 
Error. 

A  defendant  in  error,  who  did  not  himself  institute  proceedings  in  er- 
ror, cannot  in  the  appellate  court  go  beyond  supporting  the  judgment  and 
opposing  the  assignments  of  error  by  the  adverse  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  3573- 
3580;  Dec.  Dig.  <&=>878.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  Division  of  the  Southern  District  of  Ohio ;  Howard  C.  Hollister, 
Judge. 

Action  at  law  by  Henry  H.  Fechheimer,  Laura  Strauss,  executrix 
of  the  last  will  of  Louis  Kiefer,  deceased,  and  Samuel  H.  Fechheimer, 
partners  as  Fechheimer,  Kiefer  &  Co.,  against  the  Philadelphia  Casu- 
alty Company.  Judgment  for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

J.  L.  Kohl,  of  Cincinnati,  Ohio,  for  plaintiff  in  error. 
Alfred  Mack,  of  Cincinnati,  Ohio,  tor  defendants  in  error. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
TUTTLE,  District  Judge. 

TUTTLE,  District  Judge.  This  is  an  action  in  assumpsit,  brought 
by  defendants  in  error,  hereinafter  called  plaintiffs,  against  plaintiff 
in  error,  hereinafter  called  defendant,  to  recover  on  two  so-called 

4=»For  oUier  caM*  see  same  topic  ft  KBT-NUMBER  In  all  Key -Numbered  Digests  ft  Indexes 
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credit  indemnity  bonds,  which  are  in  their  nature  and  effect  policies 
of  insurance  against  loss  on  commercial  accounts ;  said  bonds  having 
been  issued  by  defendant  to  plaintiffs  in  return  for  premiums  paid. 
The  cause  was  one  for  trial  by  jury,  but  by  stipulation  in  writing, 
duly  signed  by  both  parties  hereto,  in  accordance  with  the  provisions 
of  section  649,  United  States  Revised  Statutes,  a  jury  was  waived 
and  said  cause  submitted  for  trial  by  the  District  Judge;  it  being 
provided  in  such  stipulation  that  the  court  was  "to  make  special  find- 
ings of  fact  and  conclusions  of  law/'  This  stipulation  also  contained 
the  following  clause: 

"By  consent  and  stipulation  of  the  parties  this  cause  is  hereby  referred  to 
B.  R.  Cowen  as  special  master  herein,  said  special  master  being  appointed  by 
the  consent  and  at  the  request  of  the  parties  and  on  account  of  his  familiarity 
with  accounts;  said  special  master  to  take  the  evidence  to  be  submitted  by 
the  parties  hereto  and  report  the  same,  together  with  his  special  findings  of 
fact  and  conclusions  of  law  upon  the  matters  in  controversy  herein." 

The  master  named  having  died,  another  was,  by  order  of  the  court, 
appointed  in  his  place  and  directed  to  take  testimony  and  report  in 
accordance  with  the  directions  referred  to.  In  pursuance  thereof,  the 
so-called  special  master,  hereinafter*  called  referee,  took  the  testimony 
and  thereafter  filed  a  lengthy  report,  containing  what  he  termed  spe- 
cial findings  of  fact  and  conclusions  of  law,  in  which  he  found  in 
favor  of  the  plaintiffs  on  some  items  and  in  favor  of  the  defendant 
on  others,  and  as  a  result  of  his  several  findings  found  that  plaintiffs 
were  entitled  to  a  judgment  against  defendant  in  the  sum  of  $7,048.90, 
with  certain  interest. 

The  evidence,  objections,  rulings,  and  exceptions  before  the  referee, 
together  with  his  findings  of  fact  and  conclusions  of  law,  were  tran- 
scribed and  returned  as  a  part  of  his  report.  The  report  of  the  ref- 
eree also  states  that  the  parties  stipulated  that  the  exceptions  taken  to 
the  rulings  of  the  referee  on  the  admission  and  exclusion  of  evidence, 
as  shown  by  the  report,  "be  deemed  as  and  stand  as  exceptions  to 
said  report,  the  same  as  if  said  exceptions  were  specifically  filed  with 
the  clerk  of  the  court."  On  the  same  day  that  the  referee's  report 
was  filed  with  the  clerk  of  the  court,  each  of  the  parties  filed  excep- 
tions to  the  report.  We  are  concerned  only  with  the  exceptions  filed 
by  the  defendant,  which  were  19  in  number.  The  first  6t  these  al- 
leged errors  on  the  part  of  the  referee  "in  the  admission  of  evidence 
offered  by  the  plaintiffs  to  which  the  defendant  excepted"  before  the 
referee.  This  exception  did  not  point  out  the  particular  evidence 
which  was  objectionable,  or  assign  any  reason  for  the  objection,  re- 
lying upon  the  stipulation  reported  by  the  referee  to  justify  the  fail- 
ure to  point  out  the  particular  rulings  which  it  was  desired  to  call 
to  the  attention  of  the  court,  and  relying  upon  the  objections  made 
before  the  referee  as  a  basis  for  the  exceptions  to  be  considered  by 
the  court.  The  second  objection  to  the  report  of  the  referee  alleged 
error  on  the  part  of  the  referee  in  the  same  indefinite  manner  "in 
exclusion  of  evidence  offered  by  defendant  to  which  defendant  ex- 
cepted" before  the  referee.  The  third  exception  to  the  referee's  re- 
port was  that  he  denied  the  motion  for  judgment  in  favor  of  defend- 
ant at  close  of  plaintiffs'  proofs;   the  fourth,  that  he  overruled  the 
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same  motion  at  close  of  all  the  proofs ;  the  fifth,  the  denial  of  a  new 
trial  by  the  referee.  The  other  14  exceptions  alleged  error  on  the 
part  of  the  referee  in  specific  findings  of  fact  and  conclusions  of 
law. 

Upon  the  hearing  by  the  court  of  the  exceptions  filed  by  the  re- 
spective parties,  the  exceptions  of  the  defendant,  like  those  of  the 
plaintiffs,  were  overruled  as  a  whole.  To  this  the  defendant  excepted 
generally.  Judgment  was  thereupon  rendered  against  the  defendant 
for  the  amount  found  by  the  referee  to  be  due  to  the  plaintiffs,  to  which 
the  defendant  excepted,  without  stating  any  objections,  or  assigning 
any  reason  for  the  exception.  The  bill  of  exceptions,  which  sets  forth 
the  report  of  the  referee  and  the  exceptions  filed  thereto,  says  that 
the  court  did  "overrule  said  exceptions  and  confirm  said  report, 
*  *  *  and  enter  judgment  in  favor  of  the  plaintiffs,  to  all  of  which 
the  defendant  then  and  there  excepted,"  The  order  entering  judg- 
ment recites  the  hearing  before  the  court  on  exceptions  to  the  report 
of  the  referee,  and  says  that : 

"The  court,  being  advised,  does  overrule  the  exceptions  of  plaintiffs  to  said 
report,  ♦  ♦  ♦  to  which  plaintiffs  except,  and  does  overrule  the  exceptions 
of  defendant  to  said  report,    ♦     ♦    *    to  which  defendant  excepts." 

The  order  then  proceeds  in  the  usual  form  of  judgment  for  plain- 
tiffs, and  closes  with  this  sentence: 

**To  which  finding  and  judgment  the  plaintiffs  except,  and  to  which  findings 
and  judgment  the  defendant  excepts." 

The  record  shows  no  exceptions  taken  by  the  defendant  to  any  of 
the  rulings  or  proceedings  of  the  court,  except  this  general  exception 
to  the  court's  order  in  overruling  the  19  exceptions  as  a  whole,  and 
the  exception  "to  entering  judgment."  The  defendant  sued  out  this 
writ  of  error,  and  assigns  20  errors.  The  first  19  respectively  allege 
that  the  court  erred  in  overruling  the  19  exceptions  to  the  referee's  re- 
port, and  the  tv^'entieth  that: 

'The  court  erred  in  entering  judgment  for  the  plaintiffs,  to  which  the  de- 
fendant then  and  there  excepted." 

[1]  At  the  threshold  of  our  inquiry  we  are  confronted  with  the 
question  whether  the  record  presents  any  error  which  we  can  prop- 
erty review.    Section  700  of  the  Revised  Statutes  is  as  follows : 

*'When  an  Issue  of  fact  in  any  civil  cause  in  a  Circuit  Court  is  tried  and 
determined  by  the  court  without  the  intervention  of  a  jury,  according  to 
section  649,  the  rulings  of  the  court  in  the  progress  of  the  trial  of  the  cause,  if 
excepted  to  at  the  time,  and  duly  presented  by  a  bill  of  exceptions,  may  be 
reviewed  by  the  Supreme  Court  upon  a  writ  of  error  or  upon  appeal;  and  when 
the  finding  Is  special  the  review  may  extend  to  the  determination  of  the  suffi- 
ciency of  the  facts  found  to  support  the  judgment" 

This  provision  now  applies  to  District  Courts.  Eastern  Oil  Co.  v. 
Holcomb,  212  Fed.  126,  128  C.  C.  A.  642;  Nashville  Interurban  Rail- 
way V.  Barnum,  212  Fed.  634,  129  C.  C.  A.  170. 

**Under  these  statutes  and  the  established  construction  given  them  by  the 
coQris,  the  power  of  this  court  is  limited  to  the  determination  of  the  ques- 
tion whether  errors  were  committed  by  the  trial  court  in  its  rulings  during 
the  progress  of  the  trial,  and  whether  the  special  findings  made  by  the  court 
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were  suffident  to  support  the  judgment"  Sayward  v.  Dexter,  Horton  &  Co., 
72  Fed.  758,  at  page  769,  19  C.  C.  A.  176,  at  page  186;  Churchill  v.  Buck,  102 
Fed.  38,  42  C.  C.  A.  148 ;  Mason  v.  Smith,  191  Fed.  a02, 112  C.  C.  A.  146  (Sixth 
Circuit). 

It  is  clear  that  the  general  exception  mentioned  is  too  indefinite  to 
present  any  question  for  review  by  an  appellate  court.  Felton  v.  New- 
port, 92  Fed.  470,  34  C.  C.  A.  470  (Sixth  Circuit). 

This  was  settled  by  the  decision  in  Boogher  v.  New  York  Life  In- 
surance Co.,  103  U.  S.  90,  26  U  Ed.  310.  In  that  case,  by  stipula- 
tion following  the  Missouri  state  practice,  there  was  a  waiver  of  jury 
in  the  lower  court,  reference  to  referee,  testimony  taken  by  the  referee, 
ruHngs.by  the  referee  on  admissibility  of  evidence,  exceptions  taken 
to  such  rulings,  findings  of  fact  and  law  by  the  referee,  all  of  which 
were  reported  to  the  court,  and  to  which  the  defendant  filed  22  sep- 
arate exceptions,  including  exceptions  to  the  rulings  of  the  referee 
on  the  admission  of  testimony  and  to  his  findings  of  fact  and  conclu- 
sions of  law.  These  22  exceptions  were  heard  and  overruled  as  a 
whole  by  the  court,  and  defendant  excepted  generally.  Judgment  was 
entered  in  favor  of  plaintiff  on  the  report  of  the  referee.  A  bill 
of  exceptions  was  taken.  The  writ  assigned  separate  errors,  based 
on  the  confirmation  of  the  referee's  report  by  the  court.  The  pro- 
ceedings and  practice  in  that  case,  so  far  as  affect  the  point  decided, 
are  so  identical  with  those  here  considered  that  to  recite  them  is  but 
to  repeat  the  situation  here  described.  Mr.  Chief  Justice  Waite,  speak- 
ing for  the  Supreme  Court  in  that  case,  in  a  unanimous  opinion  affirm- 
ing the  court  below,  says  (103  U.  S.  at  page  98,  26  L.  Ed.  310) : 

"The  whole  case,  therefore,  turns  on  the  exception  to  the  overruling  of  the 
objections  to  the  report.  This  exception  is  a  general  one,  to  the  single  order 
overruling  the  22  specific  objections  as  a  whole.  We  have  uniformly  held 
that  'if  a  series  of  propositions  is  embodied  in  Instructions  (ta  the  jury),  and 
the  instructions  are  excepted  to  in  a  mass,  if  any  one  of  the  propositions  is 
correct,  the  exception  must  be  overruled.*  Johnston  v  Jones,  1  Black  [66 
U.  S.]  209  [17  L.  Ed.  1171 ;  Rogers  v.  The  Marshal,  1  WaU.  644  [17  L.  Ed. 
714];  Harvey  v.  Tyler,  2  Wall.  328  [17  L.  Ed.  871];  Lincoln  v.  Claflln,  7 
Wall.  132  [19  L.  Ed.  106] ;  Beaver  v.  Taylor,  93  U.  S.  46  [23  L.  Ed.  797].  The 
same  rule  should  be  applied  to  cases  of  this  kind.  Here  are,  so  to  speak,  a 
series  of  propositions  In  respect  to  the  report  of  the  referee.  They  were  over- 
ruled, and  excepted  to  in  a  mass.  If  one  of  the  propositions  was  correct, 
therefore,  the  exception  will  not  be  good.  The  party  should,  by  his  exception, 
direct  the  attention  of  the  court  to  the  specific  proposition  or  propositions  on 
which  he  relies,  and  separate  it  or  them  from  the  rest** 

Boogher  v.  Insurance  Co.,  supra,  has  often  been  cited  with  approval 
by  the  Supreme  Court,  and  the  rule  there  stated  has  never  been 
changed.  It  would  be  difficult  to  find  a  case  which  would  better  illus- 
trate the  necessity  for  the  rule  than  the  one  presented  by  this  record. 
The  defendant  not  only  took  19  exceptions  to  the  report  of  the  ref- 
eree, but  the  first  of  these  was  intended  to  be  so  broad  that  it  should 
cover  any  one  of  42  different  exceptions  taken  by  the  defendant  to 
rulings  of  the  referee  in  admitting  testimony  offered  by  the  plaintiffs. 
Twenty-four  of  the  42  were  based  on  objections  without  any  reason 
for  the  objections  being  stated,  and  most,  if  not  all,  of  the  other  18 
exceptions  were  based  on  objections  too  general  to  be  considered. 
Patrick  V.  Graham,  132  U.  S.  627,  10  Sup.  Ct.  194,  33  L.  Ed.  460; 
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Bostwi  &  Albany  Railroad  Co.  v.  O'Reilly,  158  U.  S.  334,  15  Sup. 
Ct.  830,  39  L.  Ed.  1006;  Baltimore  &  Ohio  Railroad  Co.  v.  Hellenthal, 
88  Fed.  116,  31  C.  C.  A.  414;  Western  Union  Telegraph  Co.  v. 
Burgess,  108  Fed.  26, 47  C.  C.  A.  168;  Merchants'  Ins.  Co.  of  Newark, 
X.  J.,  V.  Buckner  et  al.,  110  Fed.  345,  49  C.  C.  A.  80;  Erie  Railroad 
Co.  V.  Schomer,  171  Fed.  798,  96  C.  C.  A.  458. 

[2]  The  exception  to  the  overruling  of  the  motion  for  a  directed 
verdict  at  the  close  of  plaintiffs'  proofs  was  waived  by  introducing 
evidence  in  defense.  Grand  Trunk  Railway  Co.  v.  Cummings,  106 
U.  S.  700,  1  Sup.  Ct.  493,  27  L.  Ed.  266;  Accident  Ins.  Co.  v.  Cran^ 
dal.  120  U.  S.  527,  7  Sup.  Ct.  685,  30  L.  Ed.  740;  Northern  Pacific 
Railroad  Co.  v.  Mares,  123  U.  S.  710,  8  Sup.  Ct.  321,  31  L.  Ed.  296; 
Union  Insurance  Co.  v.  Smith,  124  U.  S.  405,  8  Sup.  Ct.  534,  31  L. 
Ed.  497;  Robertson  v.  Perkins,  129  U.  S.  233,  9  Sup.  Ct.  279,  32  L. 
Ed.  686;  Columbia  Railroad  Co.  v.  Hawthorne,  144  U.  S.  202,  12 
Sup.  Ct.  591,  36  L.  Ed.  405;  Bogk  v.  Gassert,  149  U.  S.  17,  13  Sup. 
Ct.  738,  37  L.  Ed.  631 ;  McCabe  &  Steen  Construction  Co.  v.  Wilson, 
209  U.  S.  275,  28  Sup.  Ct.  558,  52  L.  Ed.  788.  This  is  sufficient  to 
show  that  the  ruling  of  the  court  in  overruling  the  exceptions  filed 
by  the  defendant  to  the  report  of  the  referee  was  correct  as  to  at  least 
"one  of  the  propositions,"  and  therefore  the  general  exception  taken 
by  defendant  is  not  good.  Holloway  v.  Dunham,  170  U.  S.  615,  18 
Sup.  Ct.  784,  42  L.  Ed.  1165. 

[3]  It  is,  however,  well  settled  that  no  exception  is  necessary  to 
raise  the  question  whether,  when  a  jury  has  been  duly  waived,  the 
special  findings  of  fact  of  the  court  are  sufficient  to  support  the  judg- 
ment rendered  thereon.  ^Etna  Insurance  Co.  v.  Boon,  95  U.  S.  117, 
24  L.  Ed.  395;  Seeberger  v.  Schlesinger,  152  U.  S.  581,  14  Sup.  Ct. 
729,  38  L.  Ed.  560;  Webb  v.  National  Bank  of  Republic,  146  Fed. 
717,  17  C.  C.  A.  143;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Barrett,  190 
Fed.  118,  111  C.  C.  A.  158;  Guaranty  Trust  Co.  v.  Koehler,  195 
Fed.  669,  115  C.  C.  A.  475.  We  have  had  some  doubt  as  to  whether 
the  trial  court  can  be  said  to  have  made  special  findings  of  fact  within 
the  meaning  of  the  statute  above  quoted.  The  court  neither  itself 
framed  special  findings  nor  stated  specifically  that  it  made  the  find- 
ings of  the  referee  its  own. 

[4]  The  reference  as  made,  to  the  special  master,  so  called,  was 
proper,  under  the  inherent  power  of  the  court,  at  least  where,  as  here, 
it  was  with  the  consent  of  the  parties.  Hecker  v.  Fowler,  2  Wall. 
123,  17  L.  Ed.  759;  Fenno  v.  Primrose,  119  Fed.  801,  56  C.  C.  A. 
313.  As  was  said  in  Shipman  v.  Straitsville  Central  Mining  Co.,  158 
U.  S.  356,  15  Sup.  Ct.  886,  39  L.  Ed.  1015: 

•This  case  was  referred  by  consent  to  ♦  ♦  •  a  so-called  'master  com- 
mtesioner,*  as  referee,  with  instructions  to  report  the  testimony,  with  the 
findings  of  fact  and  of  law,  to  the  court.  The  fact  that  no  such  officer  as 
master  commissioner  is  known  to  the  law  does  not  impair  the  validity  of 
the  reference,  as  it  is  perfectly  competent  for  the  court  to  refer  a  case  to  a 
private  person.    Hecker  v.  Fowler,  2  Wall.  [1  Black]  123  [17  L.  Ed.  45]." 

**Whlle  the  federal  statute  makes  no  provision  for  such  reference  in  a  law 
action,  it  is  a  recognized  practice  in  the  federal  Jurisdiction  to  make  such 
reference  by  consent  of  parties ;  and,  after  the  coming  in  of  the  referee's  re- 
port, before  judgment  is  entered  upon  the  findings,  either  party  may  inter- 
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pose  objections  thereto  in  writing,  and  the  court  may,  upon  request  of  either 
party,  re-refer  the  matter  for  further  findings,  or  proceed  to  verdict  and  Judg- 
ment on  the  record  as  the  evidence  and  the  law  may  direct  Hecker  v.  Fow- 
ler, 2  Wall.  [1  Black]  123-129,  17  L.  Ed.  759;  St.  L.  Elec.  Light  &  P.  Co.  v. 
Edison,  etc.  (C.  C.)  64  Fed.  997-1004."  Boatmen's  Bank  v.  Trower  Bros.  Co. 
(C.  C.)  171  Fed.  966 ;   Fenno  v.  Primrose,  119  Fed.  801,  56  C.  C.  A.  313. 

[5]  And  when  special  findings  of  fact,  made  by  a  master  or  ref- 
eree to  aid  the  court,  are  adopted  by  the  court  in  such  a  manner  as  to 
show  an  intention  to  make  such  findings  its  own,  such  intention  will 
be  given  effect  by  the  appellate  court,  which  will  then  consider  the 
special  findings,  so  adopted,  as  if  they  had  been  framed  by  the  trial 
court.  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.  v.  Clark,  178  U. 
S.  353,  20  Sup.  Ct.  924,  44  L.  Ed.  1099 ;  Shipman  v.  StraitsviUe  Cen- 
tral Mining  Co.,  158  U.  S.  356,  15  Sup.  Ct.  886,  39  L.  Ed.  1015; 
Roberts  v.  Benjamin,  124  U.  S.  64,  8  Sup.  Ct.  393,  31  L.  Ed.  334; 
Paine  v.  Central  Vermont  Ry.  Co.,  118  U.  S.  152,  6  Sup.  Ct.  1019, 
30  L.  Ed.  193 ;  Shipman  v.  Ohio  Coal  Exchange,  70  Fed.  652,  17  C. 
C.  A.  313  (Sixth  Circuit);  Board  of  Commissioners  v.  Sherwood,  64 
Fed.  103,  11  C.  C.  A.  507.  As  was  said  in  the  recent  case  of  Tiernan 
V.  Chicago  Life  Ins.  Co.,  214  Fed.  238,  at  page  241,  131  C.  C.  A.  284: 

**It  was  at  one  time  questioned  whether  there  could  be  a  review  in  an  ap- 
pellate court  of  the  United  States  where  the  facts  were  found  by  a  referee 
(Boogher  v.  Insurance  Co.,  103  U.  S.  90,  95,  26  L.  Ed.  310),  but  it  is  now 
settled  that  when  a  Jury  has  been  waived  in  writing,  and  the  findings  of  the 
referee  have  been  confirmed  by  the  trial  court  as  reported,  or  as  modified  by 
it,  the  question  whether  the  Judgment  rendered  was  warranted  by  the  facts 
found  will  be  reviewed  by  the  appellate  court  as  though  the  findings  were 
whoUy  made  by  the  trial  court  itself.  C,  M.  &  St  P.  R.  Co.  v.  Clark,  178 
U.  S.  353,  304,  20  Sup.  Ct  924,  44  L.  Ed.  1099." 

[6]  In  the  present  case  we  think  that  by  overruling  all  the  excep- 
tions of  both  parties  to  the  referee's  report,  confirming  such  report, 
and  rendering  judgment  for  the  exact  sum  found  by  such  referee 
to  be  due,  the  court  indicated  an  intention  to  adopt  as  its  own  the 
findings  of  the  referee.  Being  satisfied  that  such  was  the  intention, 
we  have  decided  to  treat  such  findings  as  those  of  the  District  Court. 

[7]  We  have  also  had  difficulty  in  determining  whether  these  find- 
ings of  the  referee  were  general  or  special  within  the  meaning  of  the 
statute.  The  form  in  which  they  were  framed  by  the  referee  is  not  to 
be  commended.  Instead  of  having  a  concise  statement  of  the  ultimate 
facts  found,  apart  from  recitals  of  evidence  and  conclusions  of  law, 
we  are  compelled,  in  order  to  discover  such  facts,  to  search  through  a 
voluminous  report  in  and  throughout  which  are  mixed  and  interspersed 
findings  of  facts,  conclusions  of  law,  reference  to  evidence,  and  argu- 
ments of  counsel.    The  following  language  is  applicable  here : 

"It  is  not  very  easy  to  determine  from  this  record  whether  the  court's  find- 
ing of  facts  was  intended  to  be  general  or  special.  We  call  attention  again  to 
the  very  unsatisfactory  practice  that  obtains  in  some  of  the  Circuit  Courts  in 
the  trial  of  cases  before  the  court  without  a  jury.  The  finding  in  sucli  cases 
may  be  general,  like  the  general  verdict  of  a  Jury,  or  it  may  be  special,  like 
the  special  verdict  of  a  jury.  When  the  finding  is  special,  the  facts  found 
should  be  stated  as  they  would  be  in  a  special  verdict  of  a  jury.  In  stating 
the  facts  found,  no  reference  whatever  should  be  made  to  the  evidence  upon 
which  those  facts  are  found.    Neither  the  evidence  nor  any  discussion  of  it 
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Bhould  be  injected  into  the  ultimate  finding  of  facts,  upon  which  the  court 
rests  its  judgment.  The  special  finding  of  facts  should  be  a  clean  cut  state- 
ment of  the  ultimate  facts,  without  importing  into  it  the  evidence,  or  the  rea- 
soning by  which  the  court  arrived  at  its  finding."  Miuchen  v.  Hart,  72  Fed. 
2W,  at  page  295,  18  C.  C.  A.  570,  at  page  571. 

The  special  finding  contemplated  by  the  statute  is  a  specific  statement  of 
those  ultimate  facts  upon  which  the  law  must  determine  the  rights  of  the 
parties.  It  corresponds  to  the  special  verdict  of  a  Jury,  is  equally  specific  and 
responsive  to  the  issues,  and  is  spread  at  large  upon  the  record,  as  part  there- 
of, in  like  manner  as  is  such  a  verdict."  United  States  v.  Sioux  City  Stock- 
yards Co.,  167  Fed.  126,  at  page  127,  92  C.  C.  A.  578,  at  page  579. 

[8]  It  is,  however,  apparent  that  the  present  record  presents  no  dis- 
puted question  of  fact.  Defendant,  indeed,  admits  in  its  brief  that 
"the  facts  are  undisputed  and  necessarily  sustain  the  finding  of  fact." 
We  think,  therefore,  that  the  facts  stated  in  the  report  of  the  referee, 
called  therein  special  findings,  and  adopted  by  the  court,  can  and  should 
be  treated  as  at  least  constituting  an  agreed  statement  of  facts,  and 
consequently  equivalent  to  the  special  findings  contemplated  by  the  stat- 
ute referred  to.  Mutual  Life  Insurance  Co.  v.  Kelly,  114  Fed.  268,  52 
C.  C.  A.  154;  United  States  v.  Cleage,  161  Fed.  85,  88  C.  C.  A.  249; 
Fellman  v.  Royal  Life  Insurance  Co.,  185  Fed.  689,  107  C.  C.  A.  637; 
Treat  v.  Farmers'  Loan  &  Trust  Co.,  185  Fed.  760,  108  C.  C.  A.  98. 
As  was  said  by  Lurton,  C.  J.,  speaking  for  this  court,  in  Kentucky  Life 
&  Accident  Insurance  Co.  v.  Hamilton,  63  Fed.  93,  11  C.  C.  A.  42: 

•^An  agreed  statement  of  facts,  upon  wliicli  a  judgment  is  founded,  will  he 
taken,  on  appeal  or  writ  of  error,  as  the  equivalent  of  a  special  finding  of  facts. 
Boud  V.  Dustin,  112  U.  S.  GOT  [5  Sup.  Ct  296,  28  L.  Ed.  8351 ;  Supervisors  v. 
Kennieott,  103  U.  S.  554  [26  L.  Ed.  4861 ;  Lehnen  v.  Dickson,  148  U.  S.  73  [13 
Sup,  Ct  481.  37  L.  Ed.  3731." 

'*There  was  •  •  •  an  agreement  as  to  certain  facts,  which,  though  not 
technically  such  an  agreed  statement  as  is  the  equivalent  of  a  special  finding  of 
facts,  yet  enables  us  to  approach  the  consideration  of  the  declaration  of  law 
with  a  certainty  as  to  the  facts  upon  which  it  was  based."  St.  Louis  v.  West- 
em  Union  Telegraph  Co.,  148  U.  S.  92,  13  Sup.  Ct.  485,  37  L.  Ed.  380. 

'*The  findings  are  not  to  be  construed  with  the  strictness  of  special  pleadings. 
It  is  sufficient  if  from  them  all,  taken  together  with  the  pleadings,  we  can  see 
enough  upon  a  fair  construction  to  justify  the  Judgment  of  the  court,  notwith- 
standing their  want  of  precision  and  the  occasional  Intermixture  of  matters  of 
fact  and  conclusions  of  law."  O'Reilly  v.  Campbell,  116  U.  S.  418,  6  Sup.  Ct. 
421,  29  L.  Ed.  669. 

In  the  words  of  the  Supreme  Court  in  Louisiana  Mutual  Insurance 
Co.  V.  Tweed,  74  U.  S.  (7  Wall.)  44,  19  L.  Ed.  65,  where  counsel  had 
agreed  in  the  appellate  court  to  certain  portions  of  the  opinion  of  the 
trial  court  as  containing  the  material  facts  of  the  case  : 

'^Inasmuch  as  they  could  have  made  such  an  agreement  in  the  court  below, 
we  have  concluded  to  act  upon  It  here  as  if  it  had  been  so  made." 

[I]  The  only  assignment  of  error  specifically  directed  against  the 
correctness  of  the  judgment  is  the  twentieth,  which  is  as  follows: 

•*The  court  erred  in  entering  judgment  for  the  plaintiffs,  to  which  the  defend- 
ant then  and  there  excepted." 

Such  an  assignment  is  insufficient  to  raise  any  question  for  review 
here.    Deering  Harvester  Co.  v.  Kelly,  103  Fed.  261,  43  C.  C.  A.  225. 
136  C.C.A.— nS 
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In  the  language  of  the  court  in  Felker  v.  Fijst  National  Bank,  196  Fed. 
200,  at  page  202,  116  C.  C.  A.  32,  at  page  34: 

"The  only  other  assignment  is  in  effect  that  the  court  erred  in  rendering  a 
judgment  for  the  plaintiff.  Unless  we  supplement  this  assignment  by  adding 
*on  the  facts  found/  it  presents  nothing  for  review  by  this  court  Bell  v. 
Union  Pacific  R.  Co.,  194  Fed.  366  [114  C.  C.  A.  326]  just  decided.  Assuming, 
therefore,  that  the  assignment  meant  to  chaUenge  the  judgment  on  the  statu- 
tory ground  that  the  facts  found  were  insufficient  to  support  it,  it  Is  entirely 
without  merit,  and  cannot  be  sustained." 

But  several  of  the  assignments  of  error  raise  questions  which,  in 
effect,  involve  the  sufficiency  of  the  facts  found  to  support  the  judg- 
ment, and  we  have  therefore  concluded  to  consider  such  assignments 
as  if  they  had  specifically  questioned  such  sufficiency,  and  we  proceed 
to  consider  the  questions  thus  presented. 

[10]   1.  Was  bond  1318  renewed  by  bond  2071? 

This  suit  involves  two  credit  insurance  policies,  called  bonds,  issued 
by  defendant  to  plaintiffs,  the  first  bond.  No.  1318,  by  its  terms  indem- 
nifying them  against  loss  of  accounts  due  them  from  customers  for 
goods  shipped  between  January  1,  1903,  and  December  31,  1903,  and 
the  second  bond,  No.  2071,  furnishing  such  indemnity  on  shipments  be- 
tween October  1,  1903,  and  September  30,  1904;  both  bonds  being 
subject  to  certain  terms  and  conditions  hereinafter  referred  to.  Bond 
1318  contained  the  following  clause: 

"Outstandings  Covered  under  Renewal  Bond. 

"Seventh.  If  this  bond  is  renewed  on  or  before  the  date  of  termination  there- 
of by  the  issuance  of  a  new  bond,  the  losses  occurring  during  the  term  of  the 
renewal  on  goods  shipped  during  the  term  of  this  bond  shall  be  included  in  the 
calculation  of  losses  under  said  renewal,  the  same  as  if  the  goods  had  been 
shipped  during  the  term  of  such  renewal  bond." 

On  December  4,  1903,  and  therefore  before  the  date  of  the  termi- 
nation of  bond  1318,  bond  2071  was  issued,  and  by  its  terms,  as  stat- 
ed, covered  losses  on  shipments  between  October  1,  1903,  and  Septem- 
ber, 30,  1904.    It  also  contained  the  following  clause : 

*'In  consideration  of  issuing  the  attached  bond,  it  is  agreed  and  understood 
that  losses  occurring  on  goods  shipped  on  and  after  October  1,  1903,  shall  not 
be  included  under  bond  1318,  but  under  the  attached  bond,  subject  to  the  terms 
and  conditions  thereof." 

This  was  its  only  reference  to  the  previous  bond,  from  which  it  dif- 
fered in  several  of  its  provisions. 

Certain  losses  to  plaintiffs  occurred  during  the  term  of  the  second 
bond  on  shipments  made  prior  to  the  commencement  of  such  term  and 
during  the  term  of  the  first  bond.  And  the  question  is  raised  wheth- 
er bond  1318  was  renewed  by  bond  2071,  within  the  meaning  of  the 
clause  quoted,  so  that  losses  occurring  during  the  term  of  the  latter 
bond  on  shipments  made  during  the  term  of  the  former  bond  can  be 
included  in  the  calculation  of  losses  under  said  latter  bond.  It  is 
urged  that  because  it  is  not  recited  in  the  latter  bond  that  it  is  a  re- 
newal of  the  earlier  one,  and  because  there  is  no  direct  evidence  that 
the  parties  agreed  that  it  should  be  so  considered,  therefore  it  is  not 
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such  a  renewal  within  the  meaning  of  the  first  bond,  and  the  losses  last 
mentioned  are  not  protected  by  it. 

We  are  unable  to  agree  with  such  contention.  We  think  that  by  the 
clause  quoted  the  parties  intended  to,  and  did,  agree  that  if,  on  or 
before  the  expiration  of  this  first  bond,  defendant  should  issue  to  plain- 
tiflfs  a  new  bond,  such  clause  should  become  operative.  It  is  unnec- 
essary to  determine  whether  the  second  bond  is  itself  technically  a 
renewal  bond,  because  it  is  clear  that  the  parties  themselves  have  stip- 
ulated that  such  renewal  should  be  effected  "by  the  issuance  of  a  new 
bond."  It  is  obvious  that  these  parties  were  not  interested  in,  if  they 
understood,  the  technical  legal  meaning  of  the  term  "renewal."  What 
they  were  interested  in,  and  unquestionably  understood,  was  the  pro- 
tection to  be  extended  to  losses  occurring  after,  on  shipments  made 
before,  the  termination  of  the  old  bond,  "by  the  issuance  of  a  new 
bond,"  on  or  before  such  termination.  And  when  such  new  bond  was 
so  issued  the  "outstandings"  referred  to  were  thereby  "covered." 

[11]  2.  Are  the  losses  occurring  during  the  term  of  the  renewal 
bond,  on  shipments  made  during  the  term  of  the  original  bond,  the 
losses  contemplated  and  defined  by  the  original  bond  ? 

The  kind  of  losses  on  shipments  made  during  the  period  of  the  sec- 
ond bond  recoverable  thereunder  differed  materially  from  the  kind 
of  losses  recoverable  under  the  conditions  of  the  first  bond.  Thus,  the 
only  losses  against  which  plaintiffs  were  indemnified  by  the  second 
bond  were  those  "sustained  on  claims  against  debtors  by  or  against 
whom,  between  the  dates  of  the  execution  and  termination  of  this 
bond,  judicial  proceedings  of  any  kind  have  been  taken,  establishing 
such  debtors'  insolvency,"  while  the  first  bond  gave  indemnity  against 
losses  arising  on  claims  against  the  following  debtors : 

"A  debtor  for  an  amount  not  exceeding  $250,  where  the  preliminary  notice 
of  loss  has  attached  to  it  a  report  from  the  designated  mercantile  agency,  or 
from  some  collection  agency  or  attorney  practicing  In  the  place  where  the 
debtor  did  business,  that  the  claim  against  such  debtor  is  uncollectible  through 
legal  proceedings ;  ♦  ♦  ♦  a  debtor  who  has  effected  a  compromise  with  his 
creditors;  •  *  •  a  debtor  by  or  against  whom  a  petition  to  be  declared  a 
banLkrapt  or  insolvent  has  been  filed  under  the  federal  bankruptcy  law  or  un- 
der some  insolvency  or  assignment  law  of  any  of  the  United  States  or  any 
territory  thereof;  ♦  ♦  ♦  a  debtor  against  whom  an  execution  in  favor  of 
the  indemnified  or  some  other  creditor  has  been  returned  unsatisfied,"  and 
losses  arising  under  certain  other  circumstances  mentioned  in  said  bond. 

It  is  contended  by  defendant  that,  if  the  first  bond  be  considered  as 
renewed  by  the  second,  so  that  losses  on  shipments  during  the  term 
of  the  former,  occurring  during  the  term  of  the  latter  bond,  may  be 
included  in  the  calculation  of  the  losses  under  said  latter  bond,  only 
such  losses  can  be  so  included  as  are  within  the  class  of  losses  specific- 
ally covered  by  such  bond  when  occurring  on  shipments  made  during 
its  term. 

We  think  that  to  so  hold  would  require  a  forced  and  unnatural  con- 
struction of  the  clause  in  question.  It  will  be  observed  that  by  this 
clause  it  was  agreed  that  "the  losses  occurring"  during  the  term  of  the 
renewal,  on  shipments  made  during  the  term  of  the  original  policy, 
should  be  included  in  the  calculation  of  losses  under  such  renewal.    In 
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the  absence  of  any  express  definition  of  the  word,  we  think  it  evident 
that  by  **the  losses"  was  meant  the  losses  against  which  plaintiffs  were 
then  being  insured.  And  the  basis  for  calculating  these  losses  was  then 
being  fixed,  in  the  language  of  the  policy  already  quoted. 

If  the  parties  had  desired  to  make  the  provability  of  such  losses  sub- 
ject to  the  terms  and  conditions  of  the  renewal  policy,  such  an  inten- 
tion could  easily  have  been  expressed  in  appropriate  language,  as  was 
done  by  the  insertion  in  the  second  bond  of  the  following  provision, 
above  referred  to :  /     - 

"In  consideration  of  issuing  the  attached  bond,  it  is  agreed  and  understood 
that  losses  occurring  on  goods  shipped  on  and  after  October  1,  1903,  shall  not 
be  included  under  bond  No.  1318,  but  under  the  attached  bond,  subject  to  the 
terms  and  conditions  thereof." 

Even  if  the  language  of  clause  7  alone  is  not  sufficient  to  require  the 
payment  under  the  renewal  policy  of  the  "losses"  as  defined  in  1318,  in- 
curred during  its  term  upon  goods  shipped  before  October  1,  1903,  we 
think  also  that  the  language  just  quoted  is  a  clear  recognition  by  the 
parties  that,  except  as  expressly  provided  thereby,  the  losses  mention- 
ed in  clause  7  are  those  "included  under  bond  No.  1318,"  and  not  **un- 
der  the  attached  bond,  subject  to  the  terms  and  conditions  thereof." 

Although  counsel  have  not  cited,  and  we  have  been  unable  to  find,  a 
case  in  which  the  facts  were  identical  with  those  involved  here,  the 
same  general  situation  was  presented  in  two  cases  already  decided  by 
this  court. 

The  case  of  American  Credit  Indemnity  Co.  v.  Athens  Woolen  Mills, 
92  Fed.  581,  34  C.  C.  A.  161,  involved  two  credit  insurance  bonds  quite 
similar  to  those  involved  here.  By  clause  8  of  the  first  bond  it  was 
provided  that : 

**No  loss  can  be  proven  after  the  expiration,  provided,  however,  that  In  case 
this  bond  is  renewed,  and  the  premium  on  such  renewal  is  paid  at  or  before 
the  expiration  of  this  bond,  loss  resulting  after  such  date  of  expiration,  on 
shipments  made  during  the  term  of  this  bond,  may  be  proven  during  the  term 
of  the  renewal  bond  next  immediately  succeeding." 

Before  the  expiration  of  the  bond  complainant  renewed  it,  paying 
the  required  premium,  and  received  bond  No.  2443  in  renewal.  In 
nearly  all  respects  this  bond  was  like  the  old.    Its  eighth  condition  was : 

"In  case  this  bond  is  renewed,  and  the  premium  on  such  renewal  is  paid  at 
or  before  the  expiration  of  this  bond,  loss  resulting  after  said  date  of  expira- 
tion, upon  shipments  made  during  the  term  of  the  bond,  may  be  proven  under 
such  renewal  bond,  in  accordance  with  the  terms  and  conditions  of  such  re- 
newal. In  case  this  bond  is  a  renewal,  and  the  premium  has  l)een  paid  at  or 
before  the  expiration  of  the  preceding  bond,  losses  occurring  during  the  term 
of  this  bond,  on  shipments  made  during  the  terms  of  said  preceding  bond,  may 
be  proven  hereunder." 

It  was  urged  by  the  insurer  that  only  such  losses  were  carried  over 
from  the  old  to  the  new  bond  as  were  within  the  terms  and  conditions 
of  the  latter  bond.    This  court,  speaking  by  Circuit  Judge  Taf  t,  said : 

"The  question  before'  us  is  one  of  construction.  Is  the  loss  guaranteed 
against  under  clause  8  of  bond  1540,  in  case  of  a  renewal,  loss  resulting  from 
insolvency,  as  defined  in  that  bond,  or  as  defined  in  the  renewal  bond,  2443? 
If  the  former,  then  the  Judgment  is  supported  by  the  averments  of  the  bill ;  if 
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the  latter,  then,  because  the  affairs  of  the  debtor  firm  were  in  the  hands  of  a 
receiver,  a  judgment,  execution,  and  nulla  bona  return  are  not  the  test  of  in- 
solvency, and  the  plaintiff's  cate  is  not  made  out  The  exception  as  to  the 
receivership  was  a  new  pro\ision  of  bond  No.  2443.  Clause  8  of  No.  1540  was 
of  a  somewhat  illusory  character.  It  did  not  become  operative  and  binding 
until  renewal,  and  it  was  of  course,  possible  for  the  insurer  to  modify  the 
eflfect  of  clause  8  by  the  terms  of  the  very  renewal  upon  which  alone  it  be- 
came his  contractual  obligation.  These  contracts  of  indemnity  are  merely  con- 
tracts of  insurance,  carefully  framed,  to  limit  as  narrowly  as  possible  the  lia- 
bility of  the  insurer,  and  doubtful  expressions  in  them  are  to  be  construed 
favorably  to  the  insured.  Supreme  Council  Catholic  Knights  of  America  v- 
ndeUty  &  Casualty  Co.,  11  C.  C.  A.  96,  63  Fed.  48;  Guarantee  Co.  of  North 
America  v.  Mechanic's  Sav.  Bank  &  Trust  Co.,  26  C.  C.  A.  146,  80  Fed.  766- 
Taking  clause  8  of  bond  No.  1540  alone,  it  cannot  be  doubted  that  *the  loss  re- 
sulthig  after  such  date  of  expiration  on  shipments  made  during  the  term  of 
this  bond,*  which  was  to  be  proven  during  the  term  of  the  renewal  bond,  was 
intended  to  be  the  same  kind  of  loss  as  that  for  which  the  bond  was  given,, 
to  wit,  a  loss  resulting  from  insolvency,  as  in  bond  No.  1540  defined.  This 
conclusion  is  enforced  by  the  language  of  clause  11  in  bond  No.  1540,  in  which 
it  Is  agreed  that  insolvency  shall  be  return  of  judgment  executions  unsatisfied 
during  the  term  of  bond  or  the  renewal  thereof  aforesaid.  Does  clause  8  of 
bond  No.  2443  indicate  an  intention  to  change  the  character  of  the  loss  upon 
goods  sold  during  the  life  of  the  previous  bond  for  which  the  Insurer  should 
become  liable?  The  material  words  of  that  clause  are:  'In  case  this  bond  is 
a  renewal,  •  •  *  losses  occnirring  during  the  term  of  this  bond  on  ship- 
ments made  during  the  term  of  said  preceding  bond  may  be  proved  hereunder.'^ 
Does  proof,  under  the  renewal  bond,  require  that  the  insolvency  shall  be  estab- 
lished according  to  the  definition  of  that  bond*?  Standing  alone,  it  may  be 
conceded  that  this  would  be  the  natural  meaning  of  the  words :  but  we  are  to 
construe  this  clause  with  clauses  8  and  11  of  bond  No.  1540.  We  are  to  con- 
sider that  by  that  clause  it  was  clearly  intended  to  extend  the  benefit  of  the 
old  bond  to  cover  sales  of  goods  made  under  that  bond,  though  losses  thereon 
did  not  accrue  during  its  life ;  and  we  ought  not  to  defeat  that  intention  and 
just  expectation  of  the  assured,  unless  the  words  of  the  renewal  bond  neces- 
sarily require  it  Do  they  require  it?  We  think  not.  In  the  light  of  the  cir- 
cumstances and  the  necessity  for  reconciling  the  clauses  of  the  two  bonds, 
the  words  of  clause  8  of  bond  No.  2443  may  be  reasonably  construed  to  mean 
merely  that  the  formal  proof  of  loss  is  to  be  made  under  the  renewal  bond  and 
during  its  life,  while  clauses  Nos.  8  and  11  of  bond  No.  1540  shall  be  given  ef- 
fect by  holding  that  the  fact  of  the  loss  is  to  be  settled  by  the  terms  of  the  old 
bond.** 

In  American  Credit  Indemnity  Co.  v.  Champion  Coated  Paper  Co., 
103  Fed.  609,  43  C.  C.  A.  340,  the  same  contention  was  made  in  refer- 
ence to  somewhat  different  provisions  contained  in  bonds  similar  to 
those  in  the  instant  case.    Lurton,  C.  J.,  speaking  for  this  court,  said : 

'The  initial  loss  and  single  debtor  liability  of  the  two  bonds  are  irrecon- 
cilable, if  we  construe  the  conditions  of  the  renewal  bond  as  applicable  to 
losses  resulting  from  sales  under  the  first  bond.  They  are  not  so,  if  we  limit 
tbe  terms  and  conditions  in  respect  of  the  initial  loss  and  single  debtor  lia- 
bility, found  in  the  new  bond,  to  sales  occurring  during  its  period.  This  is  the 
most  reasonable  interpretation,  and  accords  most  nearly  with  the  Justice  of 
the  matter.  In  the  case  of  American  Credit  Indemnity  Co.  v.  Athens  Woolen 
Mills,  a  cause  decided  by  this  court,  and  reported  in  34  C.  C.  A.  161,  92  Fed. 
5Jsl,  we  found  a  difficulty  of  the  vsame  general  character  arising  out  of  a  doubt 
as  to  whether  the  definition  of  insolvency  found  in  a  renewal  policy  applied  to 
a  loss  which  was  provable  under  the  renewal  bond,  though  it  arose  from 
sales  made  during  the  currency  of  the  preceding  bond.  ♦  *  ♦  In  the  same 
case  we  held  bonds  of  this  character  to  be  essentially  insurance  contracts,  and 
that  doubtful  and  ambiguous  expressions  were  to  be  construed  most  favor- 
ably to  the  insured.  Applying  this  rule,  we  have  no  hesitation  in  holding 
that  the  provisicns  which   determine   the  amount    *    *    *    of  the  single 
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debtor  liability  applicable  to  claims  resulting  from  sales  during  the  period 
of  the  preceding  bond  are  those  found  In  the  preceding  bond." 

We  think  that  the  losses  on  goods  shipped  during  the  period  of  the 
first  bond,  and  before  October  1,  1903,  but  occurring  during  the  period 
of  the  second  bond,  which  may  be  included  in  the  calculation  of  the 
losses  under  the  second  bond,  are  not  limited  to  the  class  of  losses 
covered  by  said  bond,  but  are  the  losses  coming  within  the  classes  cov- 
ered by  the  first  bond. 

[12]  3.  Should  the  amount  of  sales  under  the  first  bond  be  added  to 
the  amount  of  sales  under  the  second  bond,  to  determine  the  amount  of 
initial  loss  to  be  borne  by  the  insured  ? 

The  renewal  bond  contained  the  following  provision : 

"If  between  the  date  of  the  execution  of  this  bond  and  the  30th  day  of 
September,  1904,  both  dates  inclusive,  on  goods  usually  dealt  in  and  at  the 
time  of  shipment  solely  owned  by  the  indemnified,  shipped  since  the  1st  day 
of  October,  1903,  the  indemnified  shall  sustain  actual  losses  in  excess  of  $5,000 
hereinafter  called  the  'initial  loss,'  on  sales  and  shipments  not  exceeding 
JP450,000,  or,  if  such  sales  and  shipments  as  aforesaid  exceed  such  sum,  a 
proportionally  increased  initial  loss,  the  company  agrees  to  pay  such  excess 
loss." 

The  first  bond  contained  the  same  clause,  excepting  as  to  the  dates 
mentioned.  The  contention  is  made  by  defendant  that,  if  the  losses 
on  shipments  during  the  first  bond  are  carried  over  into  the  renewal 
bond,  the  amount  of  sales  and  shipments  during  the  same  period  should 
also  be  carried  over  and  added  to  the  amount  of  sales  and  shipments 
made  during  the  term  of  the  latter  bond ;  that,  if  this  was  done,  said 
last-mentioned  amount  would  exceed  the  maximum  fixed,  $450,000; 
and  that  consequently  the  initial  loss  to  be  borne  by  the  insured  should 
be  proportionately  increased  above  $5,000.  It  is  a  sufficient  answer 
to  this  contention  to  point  out  that,  while  the  parties  might  have  made 
an  agreement  to  that  effect,  they  have  not  done  so,  and  we  cannot  add 
to  the  contract  which  they  have  seen  fit  to  make.  By  that  contract  it 
was  specifically  provided  that: 

"The  losses  occurring  during  the  term  of  the  renewal  dh  goods  shipped  dur- 
ing the  term  of  this  bond  shall  be  included  in  the  calculation  of  losses  under 
said  renewal,  the  same  as  if  the  goods  had  been  shipped  during  the  term  of 
such  renewal  bond." 

No  provision  having  been  made  for  also  carrying  over  the  sales  and 
shipments,  we  do  not  feel  warranted  in  speculating  on  the  question 
whether  such  provision  should  have  been  made.  It  should  also  be  borne 
in  mind  that  each  bond,  by  its  express  terms,  insured  certain  losses, 
in  excess  of  an  initial  loss,  on  shipments  made  during  a  certain  period, 
which  period  was  different  in  each  bond.  And  the  amount  of  the  initial 
loss  to  be  borne  by  the  insured  under  either  bond,  on  the  losses  occur- 
ring during  the  period  of  such  bond,  depended,  by  the  terms  thereof, 
upon  the  amount  of  the  shipments  made  during  such  period.  Thus,  the 
amount  of  the  initial  loss  on  the  losses  occurring  during  the  period 
of  the  first  bond,  on  shipments  made  during  such  period,  depended  upon 
the  total  amount  of  such  shipments.  Consequently,  if  those  shipments, 
or  any  part  thereof,  were  carried  over  and  used  in  computing  the  total 
amount  of  shipments  under  the  second  bond,  the  result  would  be  that. 
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to  that  extent,  the  same  shipments  would  be  available  twice  as  a  basis 
for  determining  one  initial  loss,  and  the  total  loss  to  be  borne  by  the 
insured  would  be  proportionally  increased  beyond  the  sum  agreed 
upon.   We  think  that  the  contention  of  defendant  cannot  be  sustained. 

4.  What  has  been  said  is  also  applicable  to  the  contention  that  only 
losses,  if  any,  in  excess  of  $5,000  on  shipments  made  during  the  first 
bond,  are  covered  by  the  renewal  clause.  This  clause,  however,  spe- 
cifically refers  to  losses,  and  not  excess  losses,  and  as  the  parties  used 
plain  language  to  express  their  agreement,  we  cannot  substitute  there- 
for other  language  of  our  own,  which  would  alter  the  meaning  of  such 
agreement. 

Moreover,  as  already  pointed  out,  to  adopt  the  contention  of  defend- 
ant in  this  regard  would  result  in  increasing  the  initial  loss  beyond  the 
amount  expressly  agreed  upon.    The  effect,  in  fact,  would  be  that  the 
insured  would  be  obligated  to  bear  one  initial  loss  on  losses  on  ship- 
ments made  during  the  period  of  the  first  bond  and  occurring  during 
such  period,  another  similar  initial  loss  on  losses  on  the  same  shipments 
but  occurring  during  the  period  of  the  second  bond,  and  a  third  initial 
loss  of  the  same  amount  on  losses  on  shipments  made  during  the 
period  of  the  second  bond  and  occurring  during  that  period.    That  such 
a  result,  so  inconsistent  with  the  express  provisions  of  the  bonds  gov- 
erning the  initial  loss,  was  intended  to  be  effected  by  the  renewal  clause 
in  question,  is  hardly  conceivable.     Certainly  no  such  intent  was  ex- 
pressed by  the  language  of  such  clause.     While  the  other  provisions 
refer  to  **losses  in  excess  of"  the  initial  loss,  and  to  "excess  loss,"  this 
clause  mentions  merely  "the  losses"  occurring  after,  on  shipments  made 
before,  the  term  of  the  first  bond.    We  think  that  by  the  various  provi- 
sions and  clauses  to  which  reference  has  been  made  the  parties  agreed : 
First,  that  defendants  should  indemnify  plaintiffs  against  the  losses 
defined  by  the  first  bond  and  occurring,  in  excess  of  the  initial  loss 
therein  provided,  on  shipments  made  during  such  term,  the  total  amount 
of  the  shipments  made  during  such  term  being  the  basis  for  determin- 
ing the  amount  of  such  initial  loss ;  second,  that  the  losses  defined  by 
the  first  bond,  on  shipments  made  during  the  term  thereof  (and  there- 
fore included  in  the  basis  for  computing  the  initial  loss  thereunder), 
but  occurring  during  the  term  of  the  second  bond,  should  be  included 
in  the  amount  of  the  losses  defined  by,  and  occurring  during  the  term  of, 
such  second  bond  on  shipments  made  during  its  term ;  and,  third,  that 
the  defendant  should  indemnify  the  plaintiffs  against  the  losses  defined 
by  the  second  bond  and  occurring,  in  excess  of  the  initial  loss  therein 
provided,  during  the  term  thereof  on  shipments  made  during  such  lat- 
ter term,  the  amount  of  such  initial  loss  depending,  and  depending  only, 
upon  the  amount  of  shipments  actually  made  during  such  latter  term, 
but  the  amount  of  the  losses,  that  is,  the  gross  losses,  including  not  only 
the  losses  occurring  on  such  shipments,  but  also  the  losses  occurring 
during  such  latter  term  on  the  shipments  made  during  the  term  of 
the  first  bond  (which  shipments  had  been  already  used,  as  shown,  in 
computing  the  amount  of  the  initial  loss  under  the  first  bond).     This 
contention,  therefore,  must  be  overruled. 

[13]   5.  Should  the  shipments  of  goods  which  were  returned  by  cus- 
tomers to  the  insured  have  been  deducted  from  the  amount  of  sales 
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and  shipments,  in  determining  whether  the  total  amount  of  such  sales 
and  shipments  exceeded  the  maximum  fixed  in  each  poHcy? 

We  think  that,  when  goods  shipped  have  been  returned  and  accepted 
by  the  insured,  no  sale  is  consummated  within  the  meaning  of  this  pol- 
icy. It  does  not  appear,  nor  is  it  claimed,  that  any  of  the  goods  so 
returned  were  not  accepted  by  the  insured.  It  must  therefore  be  as- 
sumed that  such  goods  were  shipped,  but  not  sold,  or  else  that  any  sales 
thereof  were  rescinded.  In  either  event,  no  risk  thereon  was  assumed 
by  the  insurer,  and  we  think  that  the  court  did  not  err  in  refusing  to 
include  these  shipments  among  the  total  amount  of  sales  and  shipments, 
in  determining  whether  the  maximum  fixed  had  been  exceeded. 

[14]  6.  Were  plaintiffs  insured  against  losses  occurring  between 
October  1,  1903,  and  December  4,  1903,  the  date  of  the  execution  of 
the  renewal  bond? 

This  bond  contained  the  following  clause : 

"If  between  the  date  of  the  execution  of  this  bond  and  September  30,  1904, 

*  *  *  on  goods  *  •  *  *  shipped  since  the  1st  day  of  October,  1903,  the 
Indemnified  shall  sustain  actual  losses  in  excess  of  $5,000,     *     *     *     provided : 

•  *  *  (b)  That  such  losses  shall  have  been  sustained  on  claims  against 
debtors  by  or  against  whom  between  the  dates  of  the  execution  and  termina- 
tion of  this  bond,  Judicial  proceedings  of  any  kind  have  been  taken,  estab- 
lishing such  debtor's  insolvency." 

The  losses  on  three  accounts,  known  as  the  Mandelstamen,  Gam- 
mon, and  Trigg  claims,  occurred  between  October  1,  1903,  and  such 
date  of  execution,  which  was  December  4,  1903,  and  defendant  con- 
tends that  by  reason  of  the  language  just  quoted  these  losses  were  not 
covered  by  such  bond.  By  reference  to  the  schedules  attached  to  the 
master's  report  we  find  that  all  the  Gammon  and  Trigg  shipments,  and 
most  of  the  Mandelstamen  shipments,  on  which  such  losses  occurred, 
were  made  before  October  1,  1903.  These  losses,  therefore,  were 
covered  by  the  renewal  clause  already  discussed,  and  defendant's  con- 
tention, if  tenable,  is  inapplicable  thereto.  This  leaves  only  a  small 
part  of  the  Mandelstamen  shipments  open  to  the  objection  last  referred 
to.  If  the  provisions  here  invoked  by  defendant  were  the  only  ones 
in  the  last  bond  relating  to  this  question,  the  contention  made  might 
not  be  without  some  force.  The  same  bond,  however,  contains  the 
following  language,  already  quoted  in  another  connection : 

"In  consideration  of  issuing  the  attached  bond,  It  Is  agreed  and  understood 
that  losses  occurring  on  goods  shipped  on  and  after  October  1,  1903,  shall 
not  be  included  under  bond  No.  1318,  but  under  the  attached  bond,  subject 
to  the  terms  and  conditions  thereof." 

It  is  evident  that  the  parties  intended  that  the  renewal  bond  should 
cover  losses  on  goods  shipped  after  October  1,  1903,  and  that  the  ref- 
erence to  the  "date  of  the  execution"  of  such  bond  was  merely  a  printed 
clause  designed  to  apply  if  the  bond  had  taken  effect  at  the  date  of 
its  execution,  instead  of,  as  here,  prior  thereto.  That  the  court  com- 
mitted no  error  in  so  holding  is  manifest  from  the  rule  of  construction, 
applicable  to  such  a  case,  to  which  reference  is  hereinafter  made. 

7.  Among  the  losses  insured  by  the  first  policy  were  losses — 

"against  a  debtor  for  an  amount  not  exceeding  $250  where  the  preliminary 
notice  of  loss  has  attached  to  it  a  report  from  the  designated  mercantile 
agency,  or  from  some  collection  agency  or  attorney  practicing  in  the  place 
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where  the  debtor  did  business,  that  the  claim  against  such  debtor  is  nncoiiec- 
tible  through  legal  proceedings." 

Defendant  objects  to  the  allowance  of  any  part  of  the  loss  on  the 
account  of  Middleton,  Chandler  &  Co.  under  this  clause,  because  said 
account  exceeded  $250,  contending  that  said  clause  covers  only  a  loss 
on  an  account  not  exceeding  that  sum,  and  no  portion  of  an  account 
which  is  in  excess  of  the  sum  named. 

It  is  unnecessary  to  construe  this  provision,  because  a  reference  to 
the  findings  and  to  certain  exhibits  mentioned  therein  discloses  the  fact 
that  a  petition  in  bankruptcy  had  been  filed  against  the  firm  in  ques- 
tion and  defendant  had  duly  filed  a  proof  of  claim  therein.  This  loss 
was  therefore  insured,  in  any  event,  under  the  clause  covering  losses; — 

"against  a  debtor  by  or  against  whom  a  petition  to  be  declared  a  bankrupt 
or  insolvent  has  been  filed  under  the  federal  bankruptcy  law  or  under  some 
insolvency  or  assignment  law  of  any  of  the  United  States  or  any  territory 
Uiereof." 

[IS]  8.  Defendant  assigns  error  on  the  allowance  of  the  losses  on 
the  so-called  Strauss  and  Henderson  claims  under  the  first  bond,  "for 
the  reason  that  the  record  does  not  show  that  any  event  transpired 
during  the  term  of  either  bond  No.  1318  or  No.  2071  which  rendered 
said  claims  a  provable  claim  under  either  of  said  bonds." 

With  respect  to  the  Strauss  account,  the  findings  and  the  evidence 
referred  to  therein  show  that  plaintiffs  duly  sent  defendant  prelim- 
inary notice  of  loss,  "because  the  debtor  has  been  adjudged  bankrupt 
according  to  the  advices  received  from  his  brother,''  and  that  defend- 
ant replied  by  informing  plaintiffs  that : 

"We  have  advices  from  our  local  attorney  to  the  effect  that  this  party  was 
eloeed  out  under  execution  and  nothing  can  be  made  out  of  him." 

The  schedule  attached  to,  and  made  a  part  of,  the  findings,  shows 
that  said  debtor  was  "closed  out  under  execution."  The  loss  was 
therefore  covered  by  the  policy,  either  as  a  loss  on  a  debtor  who  had 
become  a  bankrupt,  as  a  loss  on  a  debtor  duly  reported  uncollectible, 
or  as  a  loss  on  **a  debtor  whose  stock  in  trade  has  been  sold  in  ju- 
dicial proceedings."  That  formal  notice  of  such  facts  was  not  spe- 
cifically given  in  the  preliminary  proof  of  loss  is  immaterial,  as  de- 
fendant had  prompt  and  sufficient  knowledge  of  such  threatened  loss, 
and  did  not  dispute  liability  on  that  ground.  American  Credit  In- 
demnity Co.  V.  Wood,  73  Fed.  81,  19  C.  C.  A.  264;  Ameiican  Credit 
Indemnity  Co.  v.  Carrollton  Furniture  Mfg.  Co.,  95  Fed.  Ill,  36  C. 
C.  A.  671 ;  Sloman  v.  Mercantile  Credit  Guarantee  Co.,  112  Mich.  258, 
70  N.  W.  886. 

Regarding  the  Henderson  account,  it  appears  to  be  undisputed  that 
a  judgment  was  obtained  thereon,  that  no  property  was  found  upon 
which  execution  could  be  levied,  and  that  attorneys  for  defendant 
returned  said  claim  to  it  uncollected.  The  loss  was  manifestly  covered 
by  the  first  bond,  both  as  a  loss  on  a  debtor  against  whom  an  execu- 
tion had  been  returned  unsatisfied,  and  as  a  loss  on  an  account  re- 
ported by  an  attorney  as  uncollectible. 

[1i]  It  is,  of  course,  well  settled  that  credit  insurance  bonds,  or 
policies,  as  they  really  are,  like  other  insurance  policies,  if  ambiguous 
in  their  language,  are  to  be  construed  strictly  against  the  insurer,  by 
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whom  they  have  been  framed.  American  Credit  Indemnity  Co.  v. 
Champion  Coated  Paper  Co.,  supra;  Tebbetts  v.  Mercantile  Credit 
Guarantee  Co.,  73  Fed.  95,  19  C.  C.  A.  281 ;  American  Credit  In- 
demnity Co.  V.  Wood,  73  Fed.  81,  19  C.  C.  A.  264.  As  was  said  in 
the  case  last  cited  : 

'The  bond,  with  Its  numerous  conditions,  being  an  Instrument  prepared  by 
the  Insurer,  we  must  apply  to  Its  construction  the  rule  which  was  applied  by 
this  court  in  Guarantee  Co.  v.  Wood,  15r  C.  C.  A.  563,  68  Fed.  529:  'If  the 
particular  clause  requiring  Interpretation  cannot  be  brought  Intb  harmony 
with  the  rest  of  the  contract,  and  the  Instrument,  considered  as  a  whole,  is 
ambiguous  touching  the  precise  loss  which  the  policy  covers,  that  mean- 
ing is  to  be  given  to  it  which  Is  most  favorable  to  the  insured.'" 

And  the  following  language  of  the  Supreme  Court  is  applicable  to 
our  construction  of  these  bonds: 

"If  the  latter  construction  of  the  bond  be  not  clearly  right,  it  cannot  be 
said  to  be  inconsistent  with  its  provisions.  And  it  would  be  going  very  far 
to  say  that  the  construction  given  to  it  by  the  company  was  so  clearly  right 
that  a  different  construction  would  be  unreasonable  or  entirely  inadmissible. 
We  have,  then,  a  contract  so  drawn  as  to  leave  room  for  two  constructions  of 
Its  provisions,  either  of  which,  it  may  be  conceded,  is  reasonable,  one  favor- 
able to  the  company,  and  the  other  favorable  to  the  bank,  and  most  likely  to 
subserve  the  purposes  for  which  the  bond  was  given.  In  such  a  case  the 
terms  used  must  be  interpreted  most  strongly  against  the  party  who  prepared 
the  bond  and  delivered  it  to  the  party  for  whose  protection  it  was  executed." 
American  Surety  Co.  v.  Pauly,  170  U.  S.  160,  at  page  168,  18  Sup.  Ct  563,  at 
page  566  (42  U  Ed.  987). 

[17]  Plaintiffs  complain  of  certain  rulings  of  the  court;  but,  as 
chey  aid  not  appeal  from  the  judgment,  they  cannot  in  this  court  go 
beyond  supporting  such  judgment  and  opposing  every  assignment  of 
error.  Landram  v.  Jordan,  203  U.  S.  56,  27  Sup.  Ct.  17,  51  L.  Ed. 
88 ;  Southern  Pine  Lumber  Co.  v.  Ward,  208  U.  S.  126,  28  Sup.  Ct. 
239,  52  L.  Ed.  420;  Texas  Co.  v.  Central  Fuel  Oil  Co.  et  al.,  194 
Fed.  1,  114  C.  C.  A.  21;  Swager  v.  Smith,  194  Fed.  762,  114  C.  C. 
A.  482;  O'Neil  v.  Wolcott  Mining  Co.,  174  Fed.  527,  98  C.  C.  A. 
309,  27  L.  R.  A.  (N.  S.)  200. 

We  have  carefully  considered  all  the  assignments  of  error  raising 
questions  which  in  effect  involve  the  sufficiency  of  the  facts  found  to 
support  the  judgment.  No  other  questions  have  been  properly  pre- 
sented for  review.  Nor  do  we  intend  to  hold  that  without  exceptions 
properly  taken  and  directed  to  specific  parts  of  a  controversy  of  this 
complex  character,  or  at  least  assignments  of  error  specifically  and 
clearly  directed  at  the  sufficiency  of  particular  findings  of  fact  to 
support  the  judgment  rendered,  this  court  will  consider  the  details  of 
the  controversy,  searching  the  record  as  has  been  done  in  this  case; 
but  we  have  thought  that  course  advisable  here  under  the  unusual 
conditions  shown  by  this  record. 

As  we  find  no  error,  the  judgment  is  affirmed. 

On  Application  for  Rehearing. 

PER  CURIAM.  We  are  satisfied  that  whatever  doubts  exist  as  to  the  tme 
mutual  construction  of  the  two  contracts,  as  urged  originally  and  as  again 
presented  by  the  rehearing  application,  are  properly  to  be  solved  In  favor  of 
the  Insured  by  virtue  of  the  rule  pointed  out  in  the  opinion.  The  application 
for  rehearing  is  denied. 
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C220  Fed.  419) 

RININGER  et  al.  v.  PUGET  SOUND  ELECTRIC  RY.  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  15,  1915.) 

No.  2450. 

L  Appeal  and  Ebbob  ^=>403 — ^Pabties — Amendment. 

Under  U.  S.  Comp.  St  1901,  p.  714,  §  1005,  authorizing  the  allowance  of 
an  amendment  of  a  writ  of  error  when  the  statement  of  the  title  or  par- 
ties in  the  writ  is  defective,  if  the  defect  can  be  remedied  by  reference 
to  the  accompanying  record  without  prejudicing  or  injuring  defendant  in 
error,  where  a  motion  for  judgment  by  one  of  the  defendants  was  granted 
without  objection,  and  such  defendant  was  not  named  in  the  writ  of  er- 
ror or  citation,  or  made  a  party  to  the  proceedings  taken  by  plaintiffs  to 
review  a  judgment  in  favor  of  the  other  defendant,  plaintiffs  will  be  per- 
mitted to  amend  the  writ  of  error  and  citation  by  inserting  the  name  of 
such  defendant  and  to  substitute  a  new  and  amended  appeal  bond,  con- 
forming to  the  amended  writ  of  error  and  citation,  and  a  motion  to  dis- 
miss the  writ  of  error  will  be  denied. , 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  2115- 
2119;   Dec.  Dig.  «S=>403.] 

2.  Railboads  ^=>350 — Actions  fob  Death — Questions  fob  Juby. 

In  an  action  for  the  death  of  a  person  riding  in  an  automobile,  struck 
by  an  electric  interurban  car  at  a  crossing,  evidence  as  to  the  speed  of 
the  car  and  of  the  automobile,  and  as  to  whether  an  alarm  gong  was 
ringing,  and  whether  deceased  and  his  chauffeur  looked  and  listened  for 
approaching  cars,  held  to  make  questions  for  the  jury  as  to  defendant's 
negligence  and  deceased's  contributory  negligence. 

[E>i.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  f§  1152-1192; 
Dec.  Dig.  <5=>350.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington;  Edward  E. 
Cushman,  Judge. 

Action  by  Nellie  M.  Rininger  and  another  against  the  Puget  Sound 
Electric  Railway  and  another.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.     Reversed  and  remanded. 

H.  H.  A.  Hastings  and  L.  B.  Stedman,  both  of  Seattle,  Wash.,  for 
plaintiffs  in  error. 

James  B.  Howe  and  Hugh  A.  Tait,  both  of  Seattle,  Wash.,  for  de- 
fendants in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

ROSS,  Circuit  Judge.  This  action  was  brought  by  the  plaintiffs  in 
error  against  the  defendants  in  error  to  recover  damages  resulting  to 
them  from  the  death  of  the  husband  of  Nellie  M.  and  the  father  of 
Helen  Dorothy  Rininger,  which  was  in  the  complaint  alleged  to  have 
been  caused  by  the  joint  negHgence  of  the  defendants  in  error.  The 
deceased  Rininger  was  killed  by  a  car  of  the  defendant  electric  rail- 
way— an  interurban  road — colliding  with  an  automobile  in  which  he 
was  riding.  Both  companies  were  represented  in  the  court  below  by 
the  same  counsel. 

C=>For  other  cases  see  s&me  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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[1]  At  the  trial,  upon  the  conclusion  of  all  of  the  evidence  on  the 
part  of  the  plaintiffs,  the  defendant  Puget  Sound  Traction,  Light  & 
Power  Company  moved  the  court  for  judgment  in  its  favor,  "on  the 
ground  that  it  had  been  in  no  way  connected  with  the  ownership  or 
operation  or  management  or  control  of  the  interurban  railroad,  and 
that  no  negligence  on  its  part  had  been  shown."  The  record  shows  that 
that  motion  was  granted  as  to  that  defendant  without  objection,  and  it 
was  not  named  in  the  writ  of  error  or  citation,  or  in  any  way  made  a 
party  to  the  proceedings  taken  by  the  plaintiffs  in  error  to  review  the 
judgment  which  was  subsequently  entered  by  the  court  below  in  fa- 
vor of  the  electric  railway  company,  in  consequence  of  which  the  latter 
company  has  moved  for  the  dismissal  of  the  writ  of  error. 

To  meet  that  motion  the  plaintiffs  in  error  asked  leave  to  amend  the 
writ  of  error  and  the  citation  issued  in  the  cause  by  inserting  the  name 
of  the  traction,  light  and  power  company  as  a  codefendant  in  error  with 
the  electric  railway  company,, and  also  for  permission  to  substitute 
for  the  original  appeal  bond  a  new  and  amended  bond  to  conform  to 
such  amended  writ  of  error  and  citation,  on  the  ground  that  the  trac- 
tion, light  and  power  company  was  inadvertently  omitted  from  the 
original  writ  of  error  and  citation.  The  latter  motion  is  granted,  and 
the  former  one  denied.  Section  1005,  U.  S.  Compiled  Statutes  1901, 
p.  714;  T.  W.  Teel  v.  Chesapeake  &  O.  Ry.  Co.  of  Virginia,  204  Fed. 
914,  123  C.  C.  A.  210;  Gilbert  v.  Hopkins,  198  Fed.  849,  117  C.  C. 
A.  491 ;  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  342,  15  Sup.  Ct  626, 
39  L.  Ed.  725 ;  Estis  v.  Trabue,  128  U.  S.  225,  9  Sup.  Ct.  58,  32  L.  Ed. 
437. 

[2]  After  the  elimination  of  the  traction,  light  and  power  company 
the  trial  proceeded  against  the  electric  company,  both  parties  thereto 
introducing  much  evidence,  upon  the  conclusion  of  all  of  which  the 
defendant  company  moved  the  court  for  a  directed  verdict  in  its  favor, 
which  motion  was  granted,  and  such  verdict  accordingly  rendered  by 
the  jury.  That  action  of  the  trial  court  is  the  matter  for  consideration 
here  upon  the  merits.  In  granting  that  motion  the  court  based  its  rul- 
ing mainly  upon  the  decision  of  this  court  in  the  case  of  Northern  Pa- 
cific Ry.  Co.  V.  Alderson,  199  Fed.  735,  118  C.  C.  A.  173,  and  the  de- 
cisions of  the  Circuit  Court  of  Appeals  of  the  Eighth  Circuit  in  the 
cases  of  Chicago  &  N.  W.  Ry.  Co.  v.  Andrews,  130  Fed.  65,  64  C.  C.  A. 
399,  and  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Bennett,  181  Fed.  799,  104  C. 
C.  A.  309.  The  evidence  in  each  of  those  cases  was  very  different  from 
that  in  the  present  case. 

This  accident  occurred  at  the  crossing  by  the  electric  company's 
tracks  of  a  macadamized  highway  at  a  place  called  Riverton,  some 
miles  south  of  the  city  of  Seattle — the  interurban  electric  line  being 
that  connecting  Seattle  with  Tacoma.  The  plaintiffs  in  the  case  intro- 
duced evidence  tending  to  show  that  over  the  highway  at  the  crossing 
in  question  there  is  and  was  at  the  time  a  very  large  amount  of  trav- 
el, and  also  evidence  going  to  show  that  about  two  miles  southerly  of 
Seattle  the  roadbed  of  the  electric  company,  which  is  double-tracked 
beyond  Riverton,  crosses  the  Duwamish  river,  then  passes  a  point 
called  Quarry,  then  a  little  further  south  a  place  called  Allentown,  and 
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that  about  1,200  feet  still  southerly  of  AUentown  is  the  town  or  settle- 
ment of  Riverton.  From  Quarry  to  Riverton  the  defendant  compa- 
ny's tracks  are  constructed  on  a  curve  and  at  the  foot  of  a  high  bluff, 
in  places  44  feet  high,  until  it  approaches  within  120  feet  of  the  high- 
way at  Riverton,  when  it  gradually  recedes  and  disappears  there. 
About  120  feet  west  of  the  west  rail  at  Riverton,  and  about  17  feet 
north  of  the  center  of  the  highway,  the  defendant  company  had  erected 
an  iron  post  about  12  feet  high  upon  which  is  an  electric  alarm  gong 
about  12  inches  in  diameter,  and  on  the  top  of  which  post  are  a  series 
of  red  electric  lights  and  a  large  railroad  crossing  sign ;  1220  feet 
north  of  the  crossing  and  on  the  company's  west  rail  is  an  electric  mech- 
anism so  constructed  that  a  south-bound  car  cuts  in  the  current  and 
ordinarily  sets  the  gong  to  ringing  and  lights  the  red  electric  lamps,  for 
the  purpose  of  warning  travelers  on  the  highway  of  the  approach  of  a 
south-bound  car  or  train.  About  20  feet  south  of  the  crossing  is  an- 
other electric  mechanism  that  cuts  out  the  current  from  the  gong  and 
lights,  causing  the  gong  to  cease  ringing  and  the  lights  to  be  extinguish- 
ed. A  similar  mechanism  is  constructed  on  the  east  rail  of  the  com- 
pany in  inverse  position,  being  operated  similarly  by  north-bound  cars. 
There  was  evidence  given  tending  to  show  that  under  ordinary  condi- 
tions the  gong,  when  in  operation,  could  be  heard  from  700  to  800  feet ; 
one  witness  testifying  that  on  a  clear  day  it  could  be  heard  from  1,200 
to  1,500  feet.  There  was  testimony  also  tending  to  show  that  the  curv- 
ature of  the  bank  of  the  bluff  was  such  as  to  deflect  the  sounds  and 
warnings  of  south-bound  cars  toward  the  east,  and  that  in  consequence 
it  was  and  is  difficult  for  one  at  or  near  the  Riverton  crossing  to  hear 
the  rumble  or  sounds  of  a  south-bound  car  until  it  was  practically  at 
the  crossing.  There  was  also  evidence  tending  to  show  that  from  a 
point  300  feet  west  of  the  crossing  the  highway  descends  towards  it  at 
about  a  grade  of  4  per  cent,  until  it  reaches  within  15  or  20  feet  of 
the  track  of  the  railway  company,  when  it  becomes  level  until  the  rail- 
way track  is  crossed,  and  that  from  such  point  to  the  crossing  a  south- 
bound car  following  the  west  track  around  the  curve  could  not  be  seen 
after  it  leaves  AUentown  until  within  40  or  50  feet  of  the  crossing. 

At  the  time  of  the  accident  the  deceased,  who  was  a  physician,  was 
being  driven  by  his  chauffeur,  and  was  sitting  on  the  front  seat  with 
him,  there  being  two  ladies  on  the  rear  seat.  They  were  approaching 
the  crossing  from  the  west,  and  consequently  going  towards  Seattle. 
There  was  undoubtedly  testimony  on  the  part  of  the  defendant  com- 
pany tending  to  show  that  the  car  that  killed  the  deceased  was  not 
approaching  the  crossing  at  an  immoderate  speed,  and  that  the  alarm 
gong  there  was  ringing,  and  that  the  gong  upon  the  car  was  ringing, 
and  that  the  deceased  was  being  driven  towards  the  crossing  at  an 
immoderate  speed — some  of  the  witnesses  stating  it  as  from  30  to  35 
miles  an  hour — ^and  consequently  tending  to  show  that  the  deceased 
was  guilty  of  contributory  negligence.  And  the  court  below  so  held, 
in  effect,  in  taking  the  case  from  the  jury  and  directing  a  verdict  for 
the  defendant.  But  in  view  of  the  evidence  on  behalf  of  the  plain- 
tiffs we  are  clearly  of  the  opinion  that  the  court  below  was  in  that 
regard  in  error. 
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It  will  be  sufficient  to  cite  a  little  only  of  the  testimony  given  on 
behalf  of  the  plaintiffs.  The  testimony  of  the  chauffeur — Kent  Brod- 
nix — ^is  in  part  as  follows: 

"My  name  is  Kent  Brodnix,  and  am  an  automobile  driver  and  repair  man, 
having  followed  this  business  seven  years,  and  was  following  this  business  in 
July,  1912,  and  was  then  employed  by  Dr.  Rininger,  the  deceased  mentioned  in 
this  case.  Dr.  Rininger  at  that  time  owned  a  Sterns,  and  I  had  been  driving 
it  a  few  days  over  three  months  prior  to  July  25,  1912.  To  a  certain  extent  at 
that  time  I  was  familiar  with  this  crossing  known  as  the  Rlverton  crossing. 
During  the  afternoon  of  July  25, 1912,  Dr.  Rininger,  the  nurse,  Miss  Davis,  and 
the  doctor's  sister,  Miss  Rininger,  and  myself  had  been  to  Kent.  We  were  on 
our  way  back  to  Seattle,  and  approached  this  crossing  a  few  minutes  after, 4 
in  the  afternoon.  As  I  was  coming  along  as  usual,  and  when  I  got  to  the  top 
of  this  grade,  possibly  300  feet  back  from  the  crossing,  as  I  always  had  done 
before,  I  released  the  engine  from  the  machine  and  started  coasting  down  this 
grade,  using  the  brake  to  control  the  machine,  and  I  got  down  almost  to  the 
store,  and  I  looked  to  the  south  to  see  if  there  were  any  trains  approaching 
from  that  way  and  then  looked  towards  the  north,  and  I  could  not  see  any 
there.  We  were  going  about  15  or  16  miles  an  hour,  not  to  exceed  that.  As  I 
looked  to  the  north,  I  did  not  see  any  car,  and  I  let  the  machine  come  on 
down,  and  I  looked  to  the  south  again  between  the  freight  house  and  the  store, 
and  then  turned  and  looked  to  the  north  again,  and  the  car  was  only  a  short 
distance  from  the  crossing.  I  mean  by  this  the  Interurban  car.  Before  this 
I  had  made  an  effort  to  listen  to  ascertain  whether  there  was  any  car  ap- 
proaching. I  heard  no  sound  at  all  of  any  approaching  car.  I  did  not  hear  any 
whistle  or  the  ringing  of  any  bell  on  the  car.  Q.  Do  you  know  whether  the 
doctor  himself  made  any  effort  to  ascertain  if  there  was  a  car  approaching? 
A.  Yes.  Q.  Now  you  may  state  to  the  jury  what  you  saw  the  doctor  do,  what 
efforts,  or  what  the  doctor  did  in  respect  to  ascertaining.  A.  He  looked  both 
ways.  Q.  When  you  say  both  ways,  what  do  you  mean?  A.  To  the  north 
and  to  the  south.  Q.  And  did  he  indicate  to  you  as  to  what  should  be  done? 
A.  Well,  he  gave  the  customary  signal  to  go  ahead.  Q.  At  that  time,  as  you 
were  approaching,  or  at  the  time  you  saw  the  electric  car  approaching,  was 
the  electrical  alarm  ringing?  A.  Not  that]  I  heard.  As  soon  as  I  saw  the 
approaching  electric  car,  I  set  the  brakes  and  locked  both  rear  wheels,  and 
allowed  the  machine  to  stop  as  quick  as  possible.  We  were  in  the  neighbor- 
hood of  25  to  30  feet  west  of  the  west  track  when  I  first  saw  the  electric  car. 
After  I  had  set  the  brakes  of  the  auto,  both  rear  wheels  skidded.  I  was  able 
to  bring  the  auto  to  a  standstill  before  the  electric  car  came  along.  The  speed 
of  the  electric  car,  I  should  judge,  was  from  40  to  45  milesl  an  hour.  The 
motorman  was  not  slowing  down  the  approaching  car  that  I  noticed.  I 
should  judge  the  electric  car  was  from  100  to  150  feet  away  when  I  first  saw 
it  The  electric  car  struck  the  front  end  of  the  automobile.  Q.  What  hap- 
pened? A.  It  picked  the  machine  up  and  threw  it  back  from  the  track  about 
35  feet  and  almost  completely  turned  it  aroimd.  The  doctor  and  the  other 
two  occupants  were  thrown  from  the  machine,  but  I  was  not,  as  I  was  be- 
hind the  steering  wheel,  which  prevented  me  from  being  thrown.  The  doctor 
was  thrown  into  the  front  trucks  of  the  car  and  dragged,  I  should  say,  about 
50  feet,  and  was  killed.  The  doctor's  sister  was  thrown  just  to  the  side  c^ 
the  track,  and  Miss  Davis  was  thrown  clear  through  the  cattle  guard.  Re- 
ferring to  Exhibit  10,  we  came  along  in  the  customary  manner  to  the  top  of 
the  hill,  which  was  somewhere  near  the  point  marked  *J,'  where  I  pushed  the 
clutch  out  of  the  engine.  Pushing  the  clutch  out  disconnects  the  car  with  the 
engine.  Thi^  was  a  downgrade,  and  then  the  machine  moved  along  of  its 
own  weight.  Bearing  in  mind  that  this  plat  is  drawn  to  a  scale  of  30  feet 
to  an  inch,  I  would  say  that  when  we  first  saw  the  electric  car  it  would  be 
at  a  point  on  this  map  one  inch  from  the  west  rail  of  the  west  track.  Just 
about}  one  inch  back  up  the  highway.  We  were  about  300  feet  back  when 
I  disengaged  the  engine  from  the  clutch,  and  did  not  connect  the  clutch  again 
with  the  engine  before  we  reached  the  track.  The  automobile  was  at  the 
point  marked  letter  *S'  in  lead  pencil  on  this  plat  (Exhibit  10)  when  the  elec- 
tric car  struck  it    (Witness  is  shown  Plaintiffs*  Exhibit  1,  which  is  a  large 
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photograph.)  I  recognize  the  surroundings  in  this  picture,  and  it  shows  the 
appearance  of  the  highway  at  that  time.  It  would  be  hard  to  make  a  mark 
on  this  picture  to  show  where  we  were  when  the  electric  car  struck  us.  It 
would  be  right  in  behind  that  railing.  It  is  hard  to  make  a  mark  there.  I 
mean  the  railing  that  is  on  the  platform  in  front  of  the  store.  This  road  as 
shown  on  this  picture  is  a  downgrade  towards  the  car  track.  Our  automobile 
weighed,  when  it  was  not  loaded  with  passengers,  close  to  5,000  pounds.  Ex- 
hibit No.  9  is  a  picture  of  the  crossing  where  the  collision  took  place,  and  I 
am  able  to  make  an  indication  on  this  picture  as  to  where  we  were  when  the 
electric  car  struck  us.  This  is  indicated  by  the  letter  'S*  which  I  now  mark 
on  it,  so  that  the  point  at  the  letter  *S*  on  Exhibit  9  is  approximately  the  lo- 
cation where  the  collision  took  place.  As  we  approached  the  crossing,  we  were 
going  at  a  speed,  I  should  judge,  of  about  15  miles  an  hour,  not  to  exceed 
that  Ordinarily  I  could  bring  this  automobile  to  a  standstill  when  proceed- 
ing at  that  rate  under  similar  ponditions,  in  about  25  feet  ♦  ♦  ♦  i  have 
been  driving  an  automobile  about  7  years,  and  am  familiar  with  the  general 
conditions  under  which  an  automobile  should  be  operated.  ♦  ♦  ♦  Since 
this  accident  occurred,  I  have  made  personal  observations  of  the  surrounding 
conditions  at  the  crossing,  and  I  have  made  observation  with  reference  to  the 
ability  to  see  a  south-bound  car  or  train  approaching  this  crossing,  and  have 
also  made  observation  with  reference  to  the  sound  that  is  made  by  such  a 
car,  especially  with  reference  to  the  ability  of  one  being  at  this  crossing  to 
hear  the  approaching  car.  Last  summer  was  the  last  time  I  made  these  ob- 
sa^ations.  I  also  made  similar  observations  shortly  after  the  accident.  I 
foDod  that,  while  you  could  see  the  car  at  the  bridge,  it  goes  completely  out 
of  sight  from  that  time  until  it  gets  to  the  crossing.  I  mean  by  this  bridge 
the  one  that  is  shown  on  Plaintiff's  Exhibit  10,  which  is  the  bridge  for  the 
main  highway  across  the  Duwamish  river." 

The  witness  Isaac  N.  East  testified  for  the  plaintiffs,  among  other 
things,  as  follows: 

*'My  occupation  is  that  of  a  tea  man.  I  have  a  tea  and  coffee  route  through 
the  country  in  the  south  end  of  the  town,  and  was  engaged  in  t^at  business  in 
July,  1912.  I  have  been  in  it  for  the  last  nine  years,  and  I  travel  out  through 
the  various  neighborhoods  south  of  Georgetown.  My  territory  is  from  Spo- 
kane Avenue  South  to  Des  Moines,  and  between  the  Sound  and  the  N.  P. 
Railroad,  and  I  take  in  Tukwlla  and  Foster ;  that  is,  I  have  the  territory  for 
selling  our  teas  in  that  locality.  I  have  regular  customers  up  there  that  I 
call  every  week.  I  have  a  regular  route  tiiat  I  travel  once  a  week.  I  make 
the  trip  with  a  team  and  wagon.  In  July,  1912,  my  team  was  a  Grand  Union 
tea  wagon.  I  guess  most  everybody  is  familiar  with  it.  It  is  just  a  medium 
size  delivery  wagon,  two  horses ;  one  is  a  gray  horse  and  the  other  is  a  bay, 
and  they  weigh  about  1,000  pounds  apiece.  I  am  familiar  with  the  highway 
crossing  across  the  Riverton  crossing,  and  have  been  familiar  with  it  for 
moie  than  seven  years.  I  have  been  over  this  road  once  a  week,  up  and  back, 
as  a  rule,  unless  there  was  a  holiday  came  on  my  delivery  date.  For  seven 
years,  or  probably  a  little  more  than  that,  I  have  been  over  it  once  a  week, 
and  during  that  time  have  become  familiar  with  the  traffic  that  passes  over 
it  There  is  almost  a  continuous  traffic  there  during  the  day,  and  it  was  fully 
aa  much  in  July,  1912,  as  any  time  before  or  since,  I  think.  I  didn't  see  any 
difference.  It  doesn't  vary  much.  And  that  congested  traffic  has  existed  ever 
since  I  have  been  going  over  the  road.  I  must  have  been  over  that  crossing 
between  700  and  800  times.  ♦  ♦  ♦  I  have  stated  that  in  July,  1912,  and 
for  some  time  prior  to  that,  it  was  almost  a  continuous  traffic  over  that  thor- 
oughfare during  the  daytime.  There  are  teams  there  backwards  and  forwards 
almost  all  the  time.  At  that  time  I  think  there  were  four  trains  a  day  passing 
orer  the  tracks — two  single  cars,  and  two  double-car  trains,  and  then  some- 
times a  freight  train  in  between  them.  The  single  cars  were  known  as  the 
Hyer,*  or  'limited.*  By  that  is  meant  that  it  does  not  stop  between  Seattle 
and  Tacoma  as  I  know  of;  maybe  it  stops  at  Auburn.  I  don't  know  as  to 
that    I  never  rode  over  it,  but  it  makes  no  stops  at  the  stations  this  side  of 
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Kent.  The  rate  of  speed  that  those  limited  trains  usually  run  over  this  cross- 
ing was  about  25  or  30  miles  an  hour.  At  about  4  o'clock  on  the  afternoon 
of  the  day  the  accident  occurred,  I  was  coming  home  right  there  just  about 
Riverton ;  was  approaching  the  crossing.  I  saw  the  automobile  that  was  oc- 
cupied by  some  one.  I  did  not  then  know  who  it  was,  but  I  afterwards  found 
it  was  the  doctor.  They  passed  me  somewhere  near  where  Dr.  Brown  used 
to  keep  his  automobile.  I  don't  know  just  how  far  that  is.  Anybody  that 
is  familiar  with  the  road  knows  it  sits  right  in  the  bank  on  the  right-hand 
side  as  you  go  south.  They  overtook  me  and  passed  me  on  the  left  side.  At 
the  time  I  was  traveling  about  4  or  5  miles  an  hour,  and  the  rate  of  speed 
that  the  automobile  was  proceeding  at  was  probably  12  miles  an  hour.  After 
they  passed  me,  I  kept  going  right  along  behind  them,  and  I  saw  the  electric 
car  strike  the  automobile.  I  was  probably  50  or  75  feet  from  the  crossing 
when  the  collision  took  place.  I  could  not  tell  exactly.  I  was  just  behind 
those  people  a  little  ways.  I  did  not  hear  any  whistles  from  the  approaching 
car.  I  was  right  there  on  the  road.  I  think  I  could  have  heard  the  whistle 
of  the  train  if  anybody  could.  The  alarm  gong  there  at  the  crossing  was  not 
ringing.  I  am  positive  of  that.  Several  minutes  after  the  accident  it  was 
ringing,  because  I  stood  right  under  it  (Witness  shown  Plaintiffs'  Exhibit  6, 
a  photograph  showing  this  electric  gong.)  I  stood  right  here,  just  across  the 
street.  I  just  helped  the  lady  upon  her  feet  that  was  thrown  out  of  the  auto- 
mobile, and  stepped  back  a  few  steps  and  stood  there.  It  was  quite  a  little 
bit  after  that  before  the  gong  began  ringing.  I  could  not  say  just  how  long. 
I  did  not  look  at  my  watch.  The  automobile  was  coming  down  at  a  slow 
rate  of  speed,  and  the  car  darted  out  from  behind  that  hill  there  and  struck 
them.  The  front  wheels  of  the  automobile  stood  on  the  plank  that  lies  on  the 
right-hand  side  of  the  right-hand  rail  going  south.  It  shoved  the  tires  back 
from  the  bottom  of  the  automobile  about  that  far  (showing),  probably  a  foot 
or  15  Inches,  and  the  left-hand  wheel  took  up  a  little  sliver  in  the  plank  that 
stood  up  about  that  high  (showing) ;  at  least  it  was  partially  took  up  and 
stood  right  that  way,  and  the  automobile  cramped  to  the  right  and  ran  back, 
and  turned  a  little  more  than  half  way  round,  with  the  end  rather  turned 
back  up  the  street  After  the  collision  the  two  ladles  laid  in  the  street — one 
across  the  cattle  guard,  with  her  head  towards  the  east  and  her  feet  a  little 
bit  towards  the  northwest ;  the  other  one  laid  with  her  face  towards  the  cat- 
tle guard  in  the  street ;  and  the  doctor  laid  up  under  the  freight  shed.  The 
top  of  the  automobile  was  down,  so  that  I  could  see  the  occupants  all  the  time, 
as  I  was  sitting  above  them  in  the  wagon.  The  seat  in  my  wagon  is  so  ar- 
ranged that  it  is  elevated  high  enough  so  that  I  could  see  over  the  horses 
and  into  the  automobile.  I  was  about  50  feet  from  the  automobile  when  the 
car  struck  it,  or  a  little  less,  I  could  not  tell  exactly;  but  I  know  I^  was 
there  almost  in  a  minute  with  my  team  hitched  and  on  the?  ground.  The 
doctor  was  killed.  lie  was  dead  when  I  got  to  him.  I  helped  what  I  heard 
afterwards  was  the  doctor's  sister — ^helped  her  to  get  upon  her  feet  The 
other  lady,  there  was  a  number  of  other  people  helping  her,  so  that  I  didn't 
need  to  go  there.  I  did  not  hear  the  train  approaching.  Q.  What  has  been 
your  observation  with  resi)ect  to  being  able  to  seo  a  south-bound  car  on  the 
west  track  as  It  approached  this  crossing?  A.  I  should  judge  you  would  have 
to  be  within  25  feet  of  the  track  at  the  least  calculation  to  see  it,  because 
there  is  a  bluflC  and  shrubbery  and  one  thing  and  another  there  that  obstructs 
your  view,  and  then  the  car  circles  in  towards  the  bank.  I  could  not  say 
positively  whether  or  not  it  is  a  fact  that,  if  a  person  stood  between  50  and 
CO  feet  west  of  the  track,  they  could  see  a  south-bound  train  at  all  times 
after  it  left  the  Riverton  station.  I  never  took  any  notice  as  to  that  J  have 
noticed  that  from  that  crossing  and  other  places  it  is  nearly  impossible  to 
hear  where  there  is  a  bank  or  a  bluff  shields  it.  I  did  not  hear  that  day 
this  south-bound  car.  I  have  noticed  at  other  times  that  it  has  been  difficult 
to  hear  the  train  approaching,  because  I  know  that  I  came  near  driving  out 
there  onto  the  road  because  I  heard  nothing.  That  was  before  the  gong  was 
there.  Q.  Can  one  readily  hear  the  rumble  of  the  approaching  train?  A.  I 
think  not.  This  Is  on  account  of  the  bluff,  I  suppose.  The  bluff  diverts  the 
sound  eastward," 
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Another  witness  for  the  plaintiffs — Elora  Lamb — ^testified,  among 
other  things,  as  follows : 

'*My  age  is  21.  I  am  a  chauffeur  and  mechanic,  and  was  such  in  July, 
1912,  and  am  accustomed  to  driving  automobiles.  At  about  4  o'clock  in  the 
afternoon  of  July  25,  1912,  I  was  standing  on  the  waiting  or  passenger  sta- 
tion of  defendants'  railroad  at  Riverton,  waiting  for  the  Seattle  or  north- 
bound train.  I  saw  Dr.  Rlninger's  automobile  approaching  the  crossing. 
(Witness  shown  Plaintiffs'  Exhibit}  10.)  I  notice  the  station  in  this  picture. 
I  was  standing  on  the  platform  at  about  the  point  marlied  'A'  in  pencil 
thereon.  I  should  Judge  that  the  automobile  was  approaching  the  crossing  at 
a  rate  of  speed  between  12  and  15  miles  an  hour.  It  was  being  driven  by 
Mr.  Brodnix.  Q.  Did  you  observe  whether  or  not  he  made  any  effort  to  see 
whether  a  train  was  approaching?  A.  I  seen  him  looking  both  ways.  At 
that  time  I  could  and  did,  from  my  side,  see  the  south-bound  car  on  the  west 
track  of  the  defendants'  line.  It  was  at  the  rock  quarry  when  I  first  saw 
it  just  between  Allentown  and  the  rock  quarry,  which  is  a  point  north  of  the 
Allentown  station,  and  I  continued  to  observe  it  as  it  proceeded  southward, 
and  observed  it  until  it  struck  the  auto.  From  where  I  was  on  the  platform 
I  could  see  it  during  all  the  time  that  It  was  going  south.  It  was  running  at 
a  rate  of  speed  between  45  and  50  miles  an  hour.  It  seemed  to  slacken  just  a 
little  bit,  not  much,  as  it  approached  the  crossing.  I  did  not  hear  any  whistles 
blown  on  the  train,  and  I  was  watching  it  all  the  time.  I  am  sure  I  could 
hare  heard  the  whistles  if  any  had  been  blown  on  this  train.  There  was 
nothing  the  matter  with  my  hearing.  It  was  all  right,  and  there  was  no 
defect  in  my  vision  or  means  of  seeing  at  the  time.  The  whistle  was  not 
blown.  I  did  not  hear  it  at  alL  I  am  sure  I  could  have  heard  it  if  it  had 
been  blown,  because  I  have  heard  them  lots  of  times  there.  The  electric  gong 
maintained  at  the  crossing  did  not  ring  at  that  time.  I  was  about  75  feet 
from  it  After  the  collision,  when  the  next  flyer  came  through,  it  rang.  It 
rang  regularly,  and  did  not  ring  fast — you  know,  now  and  then  a  tap.  At 
that  time  I  had  been  out  home  to  see  my  parents,  who  lived  out  beyond  there 
at  that  time,  and  continued  to  live  there  until  about  five  months  ago.  It 
was  a  frequent  occurrence  for  me  to  go  out  there  to  that  station.  I  went  out 
every  week.  At  that  time  I  was  familiar  with  the  driving  of  automobiles. 
The  automobile  was  approaching  the  crossing  at  a  rate  of  between  12  and  15 
miles  an  hour.** 

There  was  certainly  in  the  foregoing  quotations  testimony  tending 
to  show  that  the  defendant  company's  car  not  only  approached  the 
crossing  where  the  accident  occurred  at  an  excessive  speed — at  from 
40  to  45  miles  an  hour  according  to  two  of  the  witnesses — ^but  posi- 
tive testimony  of  two  of  them  that  the  alarm  gong  did  not  ring,  and 
testimony  tending  to  show  that  the  deceased,  as  well  as  his  chauffeur, 
looked  and  listened  both  north  and  south  in  approaching  the  railroad 
track  before  attempting  to  cross  it,  and  tending  to  show  that  they 
neither  heard  nor  saw  the  approach  of  the  car,  and  tending  to  show 
that  they  were  at  the  time  only  going  at  the  rate  of  from  12  to  15 
miles  an  hour.  Under  such  circumstances,  we  think  it  clear  that  the 
trial  court  was  not  justified  in  holding  as  a  matter  of  law  that  the 
deceased  was  guilty  of  contributory  negligence,  or  that  the  defendant 
company  was  not  guilty  of  any  negligence.  The  testimony  being  sub- 
stantially conflicting,  both  as  respects  negligence  of  the  defendant  com- 
pany and  contributory  negligence  on  the  part  of  the  deceased,  the  case 
Was  peculiarly  one  for  the  jury  under  appropriate  instructions. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

136  C.C 


Digitized  by 


Google 


50  136  C.  G.  A.  REPORTS 

(220  Fed.  692) 

UNITED  STATES  FIDELITY  &  GUARANTY  CO.  OF  BALTIMORE, 
MD.,  V.  UNITED  STATES  et  al. 

(Circuit  CJourt  of  Appeals,   Fourth  Circuit.     November  28,  1914.) 

No.  1308. 

1.  Internal  Revenue  ^=>23 — Warehouse  Bonds — Liability  or  Subett. 

The  surety  on  a  warehousing  bond,  given  by  the  owner  of  a  distillery 
warehouse,  conditioned  for  the  payment  of  the  internal  revenue  tax  im- 
posed on  all  spirits  deposited  in  such  warehouse  before  their  removal 
therefrom  and  within  eight  years  from  the  date  of  their  entry  for  de- 
posit therein,  was  liable  for  the  tax  on  spirits  deposited  in  such  ware- 
house, though  the  government  instituted  proceedings  whereby  the  dis- 
tillery and  the  spirits  therein  were  forfeited  to  it,  and  thereafter,  while 
such  spirits  were  in  possession  of  the  government,  they  were  stolen  and 
never  recovered,  as  it  was  obviously  the  purpose  of  the  government  in 
requiring  such  a  bond  to  provide  against  any  contingency  that  might 
arise  preventing  it  from  collecting  the  tax,  and  the  remedies  of  the  gov- 
ernment were  not  alternative,  but  cumulative. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  §§  62-67 ; 
Dec.  Dig.  <8=»23.] 

2.  Internal  Revenue  ^=:»12,  26 — Taxes  on  Spirits — When  Due. 

The  internal  revenue  tax  on  spirits  becomes  due  as  soon  as  the  spirits 
are  produced,  and  the  government  has  a  first  lien  thereon  until  the  tax 
is  paid. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  CJent  Dig.  §§  30-32, 
74 ;   Dec.  Dig.  <8=»12,  26.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Virginia,  at  Norfolk;  Edmund  Waddill,  Jr..  Judge. 

Action  by  the  United  States  against  the  United  States  Fidelity  & 
Guaranty  Company  of  Baltimore,  Md.,  and  another.  Judgment  on  a 
directed  verdict  for  the  United  States,  and  the  defendant  named 
brings  error.    Affirmed. 

Edward  R.  Baird,  Jr.,  of  Norfolk,  Va.  (Baird,  Swink  &  Moreland, 
of  Norfolk,  Va.,  on  the  brief),  for  plaintiff  in  error. 

Hiram  M.  Smith,  Asst.  U.  S.  Atty.,  of  Richmond,  Va.  (Richard  H. 
Mann,  U.  S.  Atty.,  of  Petersburg,  Va.,  on  the  brief). 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.  This  is  an  action  instituted  in  the 
United  States  District  Court  for  the  Eastern  District  of  Virginia,  at 
Norfolk,  in  February,  1914,  against  Columbus  F.  Cheshire  and  the 
United  States  Fidelity  &  Guaranty  Company,  upon  a  warehousing 
bond  in  the  penalty  of  $5,000,  in  which  the  former  is  principal  and 
the  latter  is  surety.  The  plaintiff  in  error  will  be  referred  to  as  de- 
fendant, and  the  defendant  in  error  as  plaintiff ;  such  being  the  rela- 
tive positions  the  parties  occupied  in  the  court  below. 

This  case  was  heard  upon  a  stipulation  as  to  the  facts.  The  court 
instructed  the  jury  to  return  a  verdict  in  favor  of  the  government  for 
$3,221.79,  with  interest  from  the  30th  day  of  May,  1913,  at  the  rate 
of  6  per  cent,  per  annum  until  paid ;  said  amount  being  the  full  claim 

CsoFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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of  the  government  as  presented  in  such  action.  Judgment  was  accord- 
ingly entered  by  the  court  upon  this  verdict. 

[1]  The  circumstances  are  as  follows: 

Columbus  F.  Cheshire  was  a  distiller,  owning  distillery  warehouse 
No.  3,  near  Portsmouth,  Va.  The  warehousing  bond  given  by  him, 
upon  which  this  suit  was  brought,  was  conditioned. 

"To  pay  the  full  amount  of  tax,*  at  the  rate  Imposed  by  an  act  of  Congress 
of  August  28,  1894,  on  aU  spirits  so  deposited  in  said  distillery  warehouse 
before  removal  therefrom  and  within  eight  years  from  the  date  of  entry  of 
such  spirits  for  deposit  in  said  warehouse.** 

Because  of  alleged  offenses  against  the  government,  proceedings  were 
b^n  by  it,  before  the  institution  of  this  suit,  against  Cheshire,  in 
which  was  obtained  a  judgment  forfeiting  to  the  government  the  dis- 
tillery, the  land  whereon  it  was  located,  and  64  barrels  of  spirits,  upon 
which  taxes  amounting  to  $3,221.79  were  then  unpaid..  The  agreed 
statement  of  facts  contains  the  following: 

"Fourth.  On  May  30,  1913,  subsequent  to  the  seizure  and  forfeiture  of 
the  distillery  in  these  proceedings  described,  and  while  said  distillery  and 
whisky  was  in  the  possession  of  the  United  States  government,  to  be  sold 
bj  the  marshal  under  the  order  of  this  court  in  said  libel  proceedings,  the 
whisky  in  the  warehouse  was  stolen  therefrom  before  said  sale,  and  has 
never  been  recovered  or  sold." 

Upon  the  trial  the  court  refused  certain  instructions  asked  for  by 
the  defendant,  and  at  the  request  of  the  government  charged  the  jury 
as  follows : 

•The  jury  are  charged  that  the  United  States  tax  on  spirits  distiUed  at- 
tadies  to  the  same  as  soon  as  it  comes  into  existence,  and  continues  as  a 
first  lien  thereon  until  the  tax  is  paid  or  the  whisky  is  sold  by  the  United 
States ;  and  defendants  are  not  relieved  from  the  payment  of  the  tax  there- 
<m.  because  the  same  was  stolen  before  the  sale  thereof,  while  in  the  posses- 
sion of  the  government,  notwithstanding  it  may  have  been  declared  forfeited 
to  the  government  in  the  proceedings  instituted  for  such  forfeiture. 

"The  Jury  are  accordingly  directed  to  find  a  verdict  for  the  government  for 
the  sum  of  $3,221.79,  with  interest  thereon  from  the  30th  day  of  May,  1913,  at 
the  rate  of  6  per  cent,  per  annum  until  paid." 

In  accordance  with  such  charge,  the  jury  rendered  the  following 
verdict : 

•*We,  the  jury,  ui>on  issue  joined,  find  for  the  government  for  the  sum  of 
(SS,221.79)  thirty-two  hundred  and  twenty-one  79/100  dollars,  with  interest 
thereon  from  the  30th  day  of  May,  1913,  at  the  rate  of  six  per  centum  per 
annum  until  paid.    John  W.  Starke,  Foreman.    June  12th,  1914." 

The  surety  excepted  to  the  ruling  of  the  court  below,  and  the  case 
comes  here  on  writ  of  error. 

The  only  question  involved  in  this  controversy  is  as  to  whether  the 
court  below  erred  in  holding  that  under  the  facts  of  this  case  the 
surety  was  not  reHeved  of  its  obligation  to  pay  the  taxes  on  the  amount 
of  spirits  placed  in  the  warehouse  in  pursuance  of  the  execution  of 
the  bond  in  question.  That  portion  of  the  obligation  material  to  the 
issue  is  as  follows: 

•The  principal  shaU  ♦  ♦  ♦  well  and  truly  pay  or  cause  to  be  paid 
•    ♦    *     the  full  amount  of  tax  on  all  spirits  so  deposited  at  said  distillery 
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warehouse  before  the  removal  therefrom  and  within  eight  years  from  the 
date  of  entry  of  such  spirits  for  deposit  in  said  warehouse." 

It  should  be  borne  in  mind  that  in  the  enforcement  of  the  revenue 
laws  it  is  the  prime  object  of  the  government  to  safeguard  its  right  to 
collect  all  the  tax  on  spirits  produced.  Therefore,  when  spirits  are 
entered  for  deposit  in  a  warehouse,  the  government,  in  addition  to 
requiring  a  bond  for  the  payment  of  the  taxes  thereon,  also  retains 
possession  of  the  warehouse,  and  the  key  to  the  same  is  kept  at  all 
times  in  the  custody  of  a  storekeeper  and  gauger. 

[2]  It  has  been  uniformly  held  that  the  tax  on  spirits  becomes  due 
as  soon  as  the  same  is  produced,  and  that  the  government  has  a  first 
lien  on  the  same  until  the  tax  is  paid.  United  States  v.  National 
Surety  Co.,  122  Fed.  904,  59  C.  C.  A.  130;  United  States  v.  Ulrici, 
111  U.  S.  38,  4  Sup.  Ct.  288,  28  L.  Ed.  344;  Harkins  v.  Williard,  146 
Fed.  707,  77  C.  C.  A.  129.  However,  it  is  contended  by  counsel  for 
defendant  that,  inasmuch  as  the  spirits  in  question  were  stolen  after 
there  had  been  a  forfeiture  of  the  same  to  the  government  by  a  decree 
of  the  District  Court,  the  defendant,  as  surety  on  the  warehouse  bond, 
was  thereby  relieved  from  liability.  When  the  defendant  became 
surety  on  the  warehouse  bond,  it  entered  into  a  contract  with  the  gov- 
ernment to  the  effect  that  the  full  amount  of  all  taxes  on  spirits  depos- 
ited at  the  distillery  warehouse  should  be  paid  for  before  removal, 
and  within  eight  years  from  the  day  when  such  spirits  were  entered 
for  deposit. 

By  taking  advantage  of  the  statute,  the  distiller  was  afforded  an  op- 
portunity to  postpone  the  payment  of  tax  on  spirits  produced.  In  oth- 
er words,  he  secured  an  extension  of  eight  years  in  which  to  make 
such  payment.  It  is  but  natural  that  the  government,  in  extending  this 
grace  to  the  distiller,  should  insist  upon  a  provision  in  the  warehouse 
bond  that  would  absolutely  remove  all  doubt  as  to  the  payment  of  the 
tax  within  the  period  mentioned.  Common  observation  and  expe- 
rience teach  us  that  during  the  period  mentioned  unforeseen  contin- 
gencies are  liable  to  arise  which  might  render  it  impossible  for  the 
government  to  realize  the  tax  by  the  sale  of  the  spirits.  Therefore 
it  is  obvious  that  it  was  the  purpose  of  the  government,  in  requiring 
the  distiller  to  execute  a  bond  of  this  character,  to  provide  against  any 
contingency  that  might  arise  which  would  prevent  the  government 
from  collecting  its  tax.  If  this  had  been  a  distiller's  bond,  and  the 
spirits  had  been  stolen  before  the  entry  of  decree  of  forfeiture,  there 
would  be  no  controversy  here  as  to  the  liability  of  the  surety;  that 
question  having  been  definitely  settled  in  the  cases  of  United  States  v. 
Mullins,  119  Fed.  335,  56  C.  C.  A.  238,  United  States  v.  Guest,  143  Fed. 
456,  74  C.  C.  A.  590,  and  United  States  v.  Sisk,  176  Fed.  885,  100  C. 
C.  A.  355. 

The  case  at  bar  is  clearly  analogous,  and  the  fact  that  the  spirits  in 
this  instance  had  been  forfeited  by  a  decree  of  the  District  Court  be- 
fore they  were  stolen  could  in  no  wise  affect  the  status  of  the  obli- 
gors ;  it  being  clearly  provided  in  the  bond  in  question  that  the  tax  on 
the  spirits  produced  should  be  paid  before  the  same  were  removed 
from  the  warehouse.  This  •unconditional  and  continuing  obligation 
was  required  by  the  government,  in  view  of  the  many  contingencies 
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which  might  arise,  wherein  it  would  be  impossible  for  the  government 
to  realize  the  tax  due  by  the  sale  of  the  spirits. 

There  is  nothing  in  the  bond  to  warrant  the  contention  that  the 
remedies  of  the  government  are  alternative.  Such  rights  are  cumu- 
lative. Therefore  the  pursuit  by  one  remedy  could  in  no  wise  affect 
the  right  of  the  government,  as  in  this  instance,  to  resort  to  another 
for  the  purpose  of  collecting  its  tax.  In  the  case  of  United  States  v. 
Witten,  143  U.  S.  76,  12  Sup.  Ct.  372,  36  L.  Ed.  81,  distilled  spirits 
were  stolen  from  a  warehouse  where  the  internal  revenue  officer  had 
failed  to  provide  sufficient  locks  on  the  doors.  The  court  held  that 
such  action  on  the  part  of  the  government  official  could  not  be  pleaded 
as  a  defense  to  an  action  to  recover  on  the  distiller's  bond  the  taxes 
due  on  spirits  before  their  removal  from  the  warehouse.  Among  oth- 
er things,  the  court  in  that  case  said : 

**Tlie  only  duty  which  the  revenue  officers  owed  in  regard  to  the  security 
of  the  warehouse  and  the  safe-keeping  of  the  spirits  therein  was  to  the  gov- 
ernment, and  not  to  the  defendants;  and  any  negligence  of  those  officers 
gave  the  defendants  no  rights  against  the  government,  and  afforded  them  no 
excuse  for  not  performing  their  ohligation  according  to  its  term.  This  is 
too  well  settled  by  pre>'ious  decisions  of  this  court  to  require  more  extended 
discussion.  Hart  v.  United  States,  95  U.  S.  316  [24  L.  Ed.  479],  and  cases 
cited;  Minturn  v.  United  States,  106  U.  S.  437  [1  Sup.  Ct  402,  27  L.  Ed. 
2081." 

In  view  of  what  we  have  said,  it  follows  that  the  judgment  of  the 
lower  court  should  be  affirmed. 
Affirmed. 


(220  Fed.  595) 

OTIS  et  al.  v.  PITTSBURGH-WESTMORET^ND  COAL  CO. 

(Cipcult  Court  of  Appeals,  Third  Circuit.    February  6,  1915.    On  Petition  for 
Rehearing,  March  26,  1915.) 

No.  1888. 

L  Trial  ^=>295 — Instbtjctions — Construction  as  a  Whole. 

In  an  action  for  the  breach  of  a  contract  for  the  sale  of  bonds,  where 
the  principal  issue  was  whether  the  plaintiffs  accepted  their  option  to 
purchase,  a  statement  in  the  charge  that  it  does  not  appear  that  there 
was  any  written  acceptance,  and  that  there  was  no  letter  referring  to  an 
acceptance  in  terms,  was  not  erroneous,  as  requiring  the  acceptance  to  be 
in  writing,  where  the  court  in  connection  therewith  stated  that  the  method 
of  accepting  the  option  was  not  speeitied,  and  In  such  a  case  It  might  be 
accepted  in  any  manner  by  which  the  minds  of  the  parties  might  meet^ 
with  the  understanding  that  the  acceptance  had  taken  place. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  703-717;  Dec.  Dig, 
<S=>295.] 

2.  Appeal  and   Error   ^=»1064 — Harmless   Error — Instructions — Immate.- 
KiAL  Issue. 

WTiere  the  main  issue  between  the  parties  was  whether  or  not  plain- 
tiffs had  taken  certain  bonds  of  the  defendant  under  their  option  contract, 
and  thereby  accepted  the  option,  or  whether  the  bonds  were  purchased 
under  a  separate  contract,  error  In  an  instruction  as  to  whether  the  bonds 
were  those  held  by  defendant  at  the  time  the  option  contract  was  made 

^=»For  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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Is  harmless,  since  that  would  have  no  effect  in  determining  whether  they 
were  delivered  under  the  option  or  under  a  separate  contract 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4219, 
4221-4224 ;   Dec.  Dig.  <©=>1064.1 

On  Petition  for  Rehearing. 

B;  Trial  ^=:»242 — Instructions — Issues — Inconsistent  Defenses. 

In  an  action  for  breach  of  contract  to  sell  certain  bonds  to  plaintiffs, 
where  plaintiffs  claimed  that  they  had  exercised  their  option  to  pur- 
chase the  bonds  by  purchasing  a  part  of  them,  and  the  defendants  claimed 
that  those  bonds  were  sold  under  a  separate  contract  and  the  option  was 
never  exercised,  but  if  it  was,  the  contract  was  terminated  by  plaintiffs* 
breach  in  failing  to  pay  for  those  bonds  according  to  the  terms  of  the 
contract,  a  charge  that  the  main  question  was  whether  the  option  was 
accepted,  and  if  accepted,  whether  the  failure  to  pay  for  the  bonds  in  full 
was  a  material  violation  of  its  terms,  was  not  objectionable  as  confusing 
before  the  jury  two  inconsistent  grounds  of  defense. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  569-576;  Dec  Dig. 
«=s»242.1 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
tern  District  of  Pennsylvania ;  Charles  P.  Orr,  Judge. 

Action  by  Charles  A.  Otis  and  others,  partners  doing  business  un- 
der the  name  and  style  of  Otis  &  Hough,  now  for  use  of  Otis  &  Co., 
against  the  Pittsburgh- Westmoreland  Coal  Company.  Judgment  for 
the  defendant,  and  plaintiffs  bring  error.  Affirmed,  and  petition  for 
rehearing  dismissed. 

See,  also,  199  Fed.  86,  117  C.  C.  A.  598. 

Arthur  O.  Fording,  of  Pittsburgh,  Pa.,  for  plaintiffs  in  error. 
E.  E.  Robbins,  of  Greensburg,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit Judges. 

WOOLLEY,  Circuit  Judge.  The  plaintiffs  were  bond  brokers.  The 
defendant  was  a  coal  operator.  In  a  contract  bearing  date  July  7, 
1908,  the  defendant,  in  order  to  procure  money  needed  in  its  business, 
made  certain  engagements  for  the  sale  of  its  bonds  to  the  plaintiffs, 
and  the  plaintiffs  undertook  to  resell  and  dispose  of  the  same.  Parts 
of  the  contract,  and  certain  decided  questions  arising  therefrom,  that 
have  relation  to  the  matters  now  in  controversy,  appear  in  the  opinion 
of  this  court  reversing  the  judgment  entered  at  the  first  trial  of  this 
case,  and  reported  in  199  Fed.  at  page  86,  117  C.  C.  A.  598. 

The  contract  makes  two  provisions  for  the  delivery  and  sale  of 
bonds.  The  first  is  an  outright  sale  of  $250,000  of  bonds,  to  be  de- 
livered and  paid  for  at  the  rate  of  $25,000  of  bonds  on  the  1st  day  of 
each  month  following  the  date  of  the  execution  of  the  contract,  with  a 
stipulation  that  the  plaintiffs  might  anticipate  monthly  deliveries  by 
calling  for  and  taking  at  one  time  any  part  or  the  whole  of  the  bonds 
purchased,  and  thereupon  be  credited  on  their  undertaking  to  the  ex- 
tent in  which  the  transaction  is  anticipated.  The  second  provision 
contemplates  an  option  for  the  sale  of  $1,250,000  of  bonds  on  com- 
mission, and  contains  similar  requirements  as  to  monthly  and  antici- 
pated deliveries.     This  provision  requires  that  the  option,  to  be  ef- 

^ss^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key -Numbered  Di^e^ts  ft  Indexes 
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fective,  must  be  accepted,  and,  if  accepted,  the  contract  completed 
thereby  is  tenninated  by  the  default  of  the  plaintiffs  in  taking  or  pay- 
ing for  bonds  in  the  amounts  and  at  the  periods  agreed  upon. 

It  is  admitted  that  the  parties  performed  all  their  undertakings  with 
respect  to  the  bonds  purchased  outright,  but  on  April  8,  1909,  before 
the  tenth  and  last  installment  of  purchased  bonds  had  been  delivered 
and  paid  for,  the  defendant  delivered  and  the  plaintiffs  accepted  for 
resale  to  a  designated  purchaser  for  a  specified  purpose,  $100,000  of 
bonds,  pursuant  to  negotiations  theretofore  had.  These  bonds  were 
no  part  of  those  which  were  sold  and  purchased  outright. 

At  the  first  trial  of  this  case,  the  court  excluded  testimony  offered  by 
the  plaintiffs  to  show  that,  by  taking  this  $100,000  of  bonds  before  the 
completion  of  the  outright  purchase,  they  had  accepted  or  exercised  the 
option  contained  in  the  contract,  and  held  that  the  option  to  take  the 
$1,250,000  option  bonds  could  not  be  accepted  or  exercised  until  after 
the  completion  of  the  delivery  and  sale  of  the  $250,000  purchased 
bonds.  On  writ  of  error,  this  court  declined  to  give  to  the  contract 
the  restricted  construction  which  its  literal  terms  might  warrant,  and 
gave  it  a  construction  which  the  court  found  the  parties  themselves  by 
their  conduct  had  given  it,  and  held  that  the  plaintiffs  obtained  an  op- 
tion, which  was  established  by  the  contract,  that  they  could  accept  and 
exercise  it  before  the  termination  of  the  period  for  the  delivery  of  the 
bonds  purchased  outright,  that  the  right  to  anticipate  deliveries  at- 
tached to  the  option  bonds  as  well  as  to  the  purchased  bonds,  and  that 
if  anticipations  were  made,  whether  of  one  class  or  of  the  other,  the 
requirement  to  take  $25,000  of  bonds  monthly  was  suspended  until 
such  time  as  would  have  elapsed  had  the  bonds  been  taken  in  regular 
monthly  installments,  instead  of  being  taken  in  advance  thereof. 

When  this  court  placed  this  construction  upon  the  option  clause  of 
the  contract,  the  question  whether  the  sale  of  $100,000  of  bonds  of 
April  8,  1909,  was  an  acceptance  or  was  made  in  pursuance  of  an 
acceptance  of  the  option  by  the)  plaintiffs,  or  was  a  transaction  under 
another  contract,  became  the  central  question  in  the  controversy.  The 
plaintiffs  introduced  testimony  which  had  been  excluded  at  the  first 
trial,  tending  to  prove  that  by  the  transaction  of  April  8th  they  had 
accepted  the  option  granted  them  by  the  contract ;  and  the  defendants, 
on  the  other  hand,  introduced  testimony  tending  to  show  that  the 
transaction  was  the  result  of  a  separate  negotiation,  having  for  its 
object  an  altogether  different  matter  from  what  was  contemplated  by 
the  contract,  that  the  transaction  was  entered  into  and  completed  un- 
der an  agreement  independent  of  and  unrelated  to  the  contract  of 
July  7,  1908,  and  that  therefore  it  was  not  an  acceptance  of  the  option. 

This  question  was  submitted  to  the  jury,  and  to  the  manner  of  its 
submission  the  plaintiffs  take  exception.  We  are  of  opinion  that  the 
learned  trial  judge  submitted  the  case  upon  a  very  clear  statement 
of  the  law,  and  that  while  certain  expressions  in  the  charge,  standing 
alone,  might  be  open  to  the  comment  to  which  the  plaintiffs  have 
subjected  them,  nevertheless,  when  read  in  connection  with  their  con- 
text, we  find  them  unexceptionable. 

[1]  In  his  instructions  upon  the  law,  the  learned  judge  properly 
staved  to  the  jury  that  the  "main  question  in  the  case  is  whether  or  not 
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the  option  was  accepted  by  the  plaintiffs,"  and  in  defining  the  burden 
which  rested  upon  the  plaintiffs  to  prove  acceptance  of  the  option 
upon  which  they  were  suing,  he  said,  among  other  things,  that  "it  does 
not  appear  that  there  was  any  written  acceptance  of  the  option, 
*  *  *  "  and  elsewhere  he  stated  that  he  did  not  recollect  testimony 
of  "any  letter  immediately  following  that  transaction,  or  antedating  it, 
in  which  reference  is  made  in  distinct  terms  to  the  fact  that  that  [the 
$100,000  bond  transaction]  was  an  acceptance  of  the  option."  Stress 
is  laid  by  the  plaintiffs  in  error  upon  these  two  expressions,  maintaining 
that  in  effect  the  jury  was  instructed  that  an  acceptance  of  the  option 
must  have  been  by  letter  or  by  writing,  and  that  the  jur}'  was  thereby 
misled  into  the  inference  that,  in  the  absence  of  testimony  showing  ac- 
ceptance by  letter  or  by  other  writing,  the  option  was  not  accepted.  As 
we  read  the  part  of  the  opinion  from  which  the  expressions  excepted 
to  are  taken,  it  is  clear  to  us  that  nothing  in  the  statement  of  the  judge 
would  have  warranted  the  jury  in  thinking  that  the  right  of  the  plain- 
tiffs to  recover  depended  upon  evidence  of  a  written  acceptance  of  the 
option.  Though  allusion  was  made  to  the  absence  of  a  written  ac- 
ceptance, the  allusion  was  merely  preliminary  to  the  statement  made, 
and  in  substance  repeated,  that  "the  method  of  accepting  the  option  is 
not  provided  for  in  the  agreement."  Instead  of  misleading  the  jury  into 
a  belief  that  a  writing  was  necessary  to  an  acceptance,  the  words  of  the 
judge  in  effect  cautioned  the  jury  that  such  was  not  the  case,  for  in  the 
absence  of  a  method  of  acceptance  provided  for  by  the  contract  the 
court  distinctly  instructed  the  jury  that  "an  option,  where  there  is  no 
provision  as  to  the  manner  of  its  acceptance,  may  be  accepted  in  any 
manner  by  which,  or  in  pursuance  of  which,  or  at  a  time  when  the 
minds  of  both  parties  have  met  with  the  understanding  that  the  ac- 
ceptance has  taken  place,"  continuing  with  an  appropriate  instruction 
respecting  the  legal  inference  of  an  acceptance,  deduced  from  the  acts 
of  the  parties. 

[2]  The  plaintiffs  further  urge  that  the  learned  trial  judge,  in  charg- 
ing the  jury  that  the  burden  of  proof  was  upon  them,  erroneously  re- 
quired them  to  show  not  only  that  they  had  taken  the  $100,000  of 
bonds,  but  also  to  show  affirmatively  that  the  bonds  so  taken  were 
bonds  that  the  defendant  had  held  when  the  contract  was  made  in  July 
preceding.    The  court  said : 

**Now,  while  the  contract  does  include  all  the  bonds  that  the  defendant  had 
subject  to  its  disposal  at  that  time,  yet  there  is  no  evidence  in  the  case  thai 
the  defendant  did  not  have  other  bonds  on  April  8th,  which  may  have  been 
other  than  some  of  these  option  bonds,  and  it  was  not  necessary  that  the 
same  bonds  of  the  same  number  be  always  preserved  intact  to  meet  the 
requirements,  provided  that  other  bonds  of  like  tenor  and  amount  of  the 
same  issue  were  available." 

It  is  not  entirely  clear  just  what  the  learned  judge  meant  by  this 
language.  Its  importance,  however,  is  wholly  lost  in  the  consideration 
of  the  main  issue,  which  was,  not  whether  the  bonds  sold  on  April 
8th  were  a  part  of  the  bonds  reserved  for  delivery  under  the  option,  if 
accepted,  but  whether  the  bonds  then  sold  were  sold  under  the  op- 
tion or  under  an  entirely  different  contract. 
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Testimony  that  the  bonds  sold  in  the  transaction  of  April  8th  were 
bonds  reserved  to  be  delivered  under  the  option,  if  accepted,  or  testi- 
mony that  they  were  other  bonds,  or  absence  of  testimony  upon  the 
point,  has  no  bearing  upon  the  question  whether  the  bonds  were  sold 
under  a  contract  completed  by  the  acceptance  of  the  option,  or  under 
another  contract,  for,  had  the  bonds  been  in  fact  a  part  of  the  bonds 
reserved  for  the  option,  there  is  nothing  in  the  contract  of  July  7,  1908, 
nor  in  the  relation  of  the  parties,  which  would  have  prevented  theni 
modifying  the  old  contract  or  entering  into  a  new  one  concerning  the 
same  bonds.  Evidence  of  the  character  of  the  bonds  would  not  have 
proved  the  character  of  the  contract  under  which  they  were  sold. 
This  is  made  clear  by  the  main  question  submitted  in  the  charge,  up- 
on which  the  jury  must  have  acted,  without  being  disturbed  by  the  ex- 
pression of  the  learned  judge  excepted  to. 

Default  in  paying  for  bonds  terminated  the  contract.  By  the  trans- 
action of  April  8,  1909,  the  bonds  purchased  by  the  plaintiffs  were  sold 
by  them  to  a  creditor  of  the  defendant,  and  by  the  creditor  were  ac- 
cepted in  substitution  of  the  defendant's  obligation  of  indebtedness. 
The  difference  between  the  amount  of  the  defendant's  indebtedness  and 
the  purchase  price  of  the  bonds  was  paid  by  the  purchaser  to  the 
plaintiffs,  and  the  same  remitted  by  the  plaintiffs  to  the  defendant,  less 
the  siun  of  $500.  It  was  claimed  by  the  plaintiffs  that  this  sum  was 
chargeable  to  the  defendant  as  its  part  of  the  expense  in  effecting  the 
sale.  This  was  denied  by  the  defendant,  and  the  jury  was  asked  to 
decide,  if  they  found  the  option  accepted,  whether  in  withholding  the 
payment  of  this  sum  the  plaintiffs  had  defaulted  in  a  payment  for  bonds 
delivered  and  purchased,  and  thereby  under  its  provisions  had  termi- 
nated the  contract.  On  this  question  there  was  considerable  contro- 
versy, which  the  plaintiffs  in  error  have  reviewed  before  this  court,  but 
iftith  which  we  think  we  have  nothing  to  do. 

After  a  careful  consideration  of  all  matters  assigned  as  error,  we 
are  very  clearly  of  the  opinion  that  in  the  proceedings  and  judgment 
below  error  was  not  committed. 

The  judgment  below  is  affirmed. 

On  Petition  for  Rehearing. 

PER  CURIAM.  [3]  In  the  petition  for  a  rehearing  of  this  case 
the  plaintiffs  in  error  suggest  that  the  court  inadvertently  erred  in 
overlooking  (and  approving)  two  points  made  by  the  defendant  which 
were  inconsistent  with  each  other,  namely,  that  the  one  hundred  bonds 
were  not  taken  under  the  option  because  of  its  nonacceptance,  and 
that  in  withholding  five  hundred  dollars  of  the  proceeds  of  the  sale  of 
the  same  bonds  the  plaintiffs  failed  to  make  payment  under  the  terms 
of  the  option,  thereby  indicating  that  this  court  affirmed  the  judgment 
upon  two  equally  inconsistent  grounds:  "(1)  As  to  the  acceptance,  be- 
cause the  bonds  were  not  taken  under  the  written  contract ;  (2)  as  to 
termination,  because  they  were."  The  suggestion  of  such  confusion 
warrants  a  brief  consideration. 

As  the  issues  of  this  case  developed,  it  was  clear  that  the  plaintiffs 
based  their  right  to  recover  upon  the  acceptance  of  an  option,  the  de- 
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livery  and  receipt  of  one  hundred  Bonds  thereunder,  and  their  subse- 
quent performance  of  its  terms.  The  defense  was  based  upon  a  conten- 
tion that  the  option  was  not  accepted,  that  the  one  hundred  bonds  were 
delivered  and  sold  pursuant  to  an  altogether  different  contract,  but  if 
accepted  the  option  contract  was  nevertheless  terminated  by  the  plain- 
tiffs' default  in  making  full  payment  for  the  bonds  delivered  and  sold 
The  defendant  claimed,  and  the  plaintiffs  admitted,  that  five  hundred 
dollars  of  the  proceeds  of  the  sale  of  the  bonds  had  not  been  paid 
to  the  defendant.  In  its  charge  upon  this  point  the  District  Court, 
without  the  suggestion  of  confusion,  said : 

**The  main  question  in  the  case,  gentlemen,  is  whether  or  not  this  option 
was  accepted ;  then  if  accepted,  whether  or  not  the  retention  of  the  $500  was 
a  material  violation  of  its  terms." 

In  approving  the  submission,  this  court  said : 

"The  jury  was  asked  to  decide,  if  they  found  the  option  accepted,  whether 
in  withholding  the  payment  of  this  sum  ($500)  the  plaintiffs  had  defaulted  in 
payment  for  bonds  delivered  and  purchased  and  thereby  under  its  provisions 
had  terminated  the  contract." 

The  verdict  was  entirely  consistent  with  a  finding  by  the  jury  that 
the  option  had  been  accepted  and  that  the  contract  had  been  terminat- 
ed by  the  plaintiffs'  failure  to  pay  for  the  bonds  delivered  thereunder. 

The  other  points  presented  in  the  petition  for  a  rehearing  fail  to  im- 
press us  that  this  case  was  improperly  submitted  or  reviewed.  The 
petition,  therefore,  is  dismissed. 


(220  Fed.  600) 

SMITH-BOOTH-USHER  CO.  v.  DETROIT  COPPER  MINING  CO.  OF 

ARIZONA. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  1,  1915.) 

No.  2472. 

Trial  ^=>139 — Direction  of  Verdict — Power  of  Court. 

On  a  motion  for  directed  verdict,  the  court  may  not  weigh  the  evidence ; 
and  if  the  facts  are  disputed,  or  if  there  is  substantial  evidence  both 
ways,  even  if  there  be  a  preponderance  of  evidence  one  way,  it  is  for  the 
jury  to  determine  what  facts  are  established. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  332,  333,  338-341, 
365 ;   Dec.  Dig.  <g=»139.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Arizona;   Wm.  H.  Sawtelle,  Judge. 

Action  at  law  by  the  Smith-Booth-Usher  Company  against  the  De- 
troit Copper  Mining  Company  of  Arizona.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

On  December  5,  1912,  the  plaintiff,  the  Smith-Booth-Usher  Company,  en- 
tered into  a  contract  with  the  defendant,  the  Detroit  Copper  Mining  Company 
of  Arizona,  by  the  terms  of  which  the  plaintiff  undertook  to  furnish  to  the  de- 
fendant three  200  H.  P.  International  Amet  crude  oil  gas  producers.  The 
machinery  was  to  be  "as  described  in  the  Manufacturers'  Bulletin,  or  of  the 
latest  improved  design."     It  was  to  be  shipped  from  Los  Angeles  to  Morenci, 

^=s>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Ariz.,  wbere  the  defendant's  plant  Is  located.  The  defendant  was  to  pay  the 
plaintiff  $10,000t  with  interest  at  6  per  cent,  from  the  date  of  erection,  upon 
the  completion  of  the  90  days*  trial  provided  for  in  the  contract,  in  case  the 
apparatus  met  the  guaranty  specified.  The  machinery  was  intended  to  pro- 
duce gas  from  crude  oil.  It  consisted  of  three  distinct  units,  which  were  to 
farnish  gas  into  a  single  main,  together  with  "scrubbers,  oil  pump,  and  plans 
and  specifications."  In  order  to  complete  the  gas  producing  plant,  the  defend- 
ant bound  itself  to  furnish  a  15,000  cubic  feet  gas  holder  and  the  necessary 
anxlliary  machinery,  including  pipes  and  mains.  In  the  latter  part  of  Febru- 
ary, 1913,  the  apparatus  was  shipped.  At  the  request  of  the  defendant,  the 
plaintiff's  erecting  engineer,  Vorhees,  went  to  Morenci  about  March  8th,  and 
superintended  the  erection  of  the  machinery.  It  was  completed  about  March 
27, 1913.  CJox,  the  plaintilTs  sales  engineer,  went  to  Morenci  April  2,  1913,  and 
bcigan  the  tests  of  the  machinery  in  the  90  days'  trial  provided  for  in  the  con- 
tract The  tests  were  continued  until  May  7,  1913.  There  is  evidence  that 
with  the  consent  of  the  defendant  Cox  then  left  Morenci,  pending  the  decision 
of  the  defendant  on  his  suggestion  that  it  install  a  new  gas  washer  for  the 
machinery,  and  with  the  intention  of  returning  and  continuing  the  tests.  On 
May  28th  the  defendant  advised  the  plaintiff  that  it  would  go  no  further 
with  the  tests  under  the  contract.  The  defendant  refused  to  continue  with 
the  contract,  and  refused  to  pay  for  the  machinery. 

The  plaintiff  in  its  complaint  alleged  its  performance  of  the  written  con- 
tract, and  a  breach  of  the  same  by  the  defendant  in  failing  to  supply  the  .15,000 
cubic  feet  gas  holder,  and  in  refusing  to  proceed  with  the  test  The  defendant 
answered,  denying  that  it  failed  or  refused  to  furnish  the  15,000  cubic  feet  gas 
holder,  denying  that  the  machinery  met  any  of  the  guaranties  specified  in  the 
agreement,  admitting  that  on  or  about  May  28th  it  had  notified  the  plaintiff 
that  it  would  go  no  further  with  the  contract,  but  alleging  that  prior  to  that 
notice  the  plaintiff,  after  it  had  l)ecome  fully  apparent  that  the  machinery 
could  not  be  made  to  comply  with  the  guaranties  and  conditions  of  the  agree- 
ment, admitted  that  the  same  was  not  in  compliance  therewith,  nor  in  con- 
formity with  the  requirements  of  the  agreement,  and  voluntarily  abandoned 
further  attempt  to  run  or  operate  the  same,  and  asked  for  a  long  extension  of 
time  in  which  to  substitute  other  and  different  machinery,  which  request  the 
defendant  denied,  and  the  defendant  alleged  that  the  gas  produced  by  said 
machinery  was  so  inferior  in  quality  and  grade,  and  so  charged  with  soot  and 
suspended  matter,  as  to  be  not  only  entirely  useless  for  the  purposes  for  which 
it  was  intended,  but  so  as  to  be  highly  injurious  to  the  engines  and  gas-con- 
ducting pipes  of  the  defendant. 

Oscar  C.  Mueller  and  Alfred  Wright,  both  of  Los  Angeles,  Cal.,  and 
William  M.  Seabury,  of  Phoenix,  Ariz.  (John  De  R.  Storey,  of  New 
York  City,  on  the  brief),  for  plaintiff  in  error. 

Everett  E.  Ellinwood  and  John  M.  Ross,  both  of  Bisbee,  Ariz.,  for 
defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  At  the 
close  of  the  plaintiff's  testimony,  on  the  motion  of  the  defendant  that 
the  jury  be  instructed  to  return  a  verdict  in  its  favor,  the  court,  in  an 
extended  instruction  to  the  jury,  reviewed  and  weighed  the  plaintiff's 
evidence,  and  concluded  by  saying : 

**I  have  carefully  examined  the  evidence  In  this  case,  and  I  find  that  it  fails 
to  show  that  the  plaintiff  has  established  that  said  apparatus  did  meet  each 
tad  all  of  the  guaranties  specified  in  said  agreement,  and  the  defendant's  mo- 
tion to  instruct  the  jury  to  return  a  verdict  in  its  favor  will  be  granted." 

The  circumstances  under  which  a  court  may  withdraw  a  case  from 
the  jury  are  stated  by  Mr.  Justice  Harlan,  sitting  with  Judge  Lurton 
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and  Judge  Sage  in  the  Circuit  Court  of  Appeals  for  the  Sixth  Cir- 
cuit, in  the  leading  case  of  Travelers'  Ins.  Co.  v.  Randolph,  "78  Fed. 
754,  24  C.  C.  A.  305,  in  which  he  said : 

"The  rule  upon  that  subject  has  been  defined  in  recent  adjudications.  The 
thought  intended  to  be  expressed  in  them  is  that  the  jury  should  be  permitted 
to  return  a  verdict  according  to  its  own  view  of  the  facts,  unless  upon  a 
survey  of  the  whole  evidence,  and  giving  effect  to  every  inference  to  be  fairly 
or  reasonably  drawn  from,  it,  the  case  is  palpably  for  the  party  asking  a 
peremptory  instruction.  A  mere  scintilla  of  evidence  in  favor  of  one  party  does 
not  entitle  him,  of  right,  to  go  to  the  jury.  Improvement  Co.  v.  Munson,  14 
Wall.  442,  448,  [20  L.  Ed.  867].  On  the  other  hand,  a  case  cannot  properly  be 
withdrawn  from  the  consideration  of  the  jury  simply  because,  in  the  judgment 
of  the  court,  there  is  a  preponderance  of  evidence  in  favor  of  the  party  asking 
a  peremptory  instruction.  If.  the  facts  are  entirely  undisputed  or  uncontra- 
dicted, or  if,  upon  any  issue  dependent  upon  facts,  there  is  no  evidence  what- 
ever in  favor  of  one  party,  or,  what  is  the  same  thing,  if  the  evidence  Is  so 
slight  as  to  justify  the  court  In  regarding  the  proof  as  substantially  all  one 
way,  then  the  court  may  direct  a  verdict  according  to  Its  view  of  the  law 
arising  upon  such  a  case.  If  a  verdict  is  rendered  contrary  to  the  evidence, 
the  remedy  of  the  losing  party  Is  a  motion  for  a  new  trial.  In  disposing  of 
that  motion,  the  court.  In  the  exercise  of  a  sound  legal  discretion,  may  Inter- 
pose and  prevent  the  Injustice  that  may  be  done  by  such  a  verdict.  While  the 
court  may  Instruct  the  jury  as  to  the  law  arising  upon  a  given  or  hypothetical 
state  of  facts,  It  Is  for  the  jury,  if  the  facts  are  disputed,  or  If  there  Is  sub- 
stantial evidence  both  ways,  even  If  there  be  a  preponderance  of  evidence  one 
way,  to  say  what  facts  are  established.  And  this  Is  what  was  meant  by  the 
observation  in  some  cases  that  the  court  should  not  withdraw  from  the  Jury 
a  case  depending  upon  the  effect  or  weight  of  testimony,  unless  the  evidence 
should  be  of  such  conclusive  character  as  to  compel  the  court  to  set  aside  a 
verdict  returned  In  opposition  to  It.  Insurance  Co.  v.  Doster,  106  U.  S.  30.  32, 
1  Sup.  Ct.  18  127  L.  Ed.  65],  The  court  may  be  of  opinion  that,  according  to 
the  weight  of  the  testimony,  a  verdict  should  be  returned  for  the  party  asklnsr 
a  peremptory  instruction.  But  It  may  not,  for  that  reason  alone,  give  such  an 
Instruction.  It  may  not  take  the  case  from  the  jury,  on  Issues  of  fact,  unless 
the  evidence  is  so  distinctly  all  one  way  that  a  dififerent  view  of  it  would  shock 
the  judicial  mind." 

In  Mt.  Adams  &  E.  P.  Inclined  Ry.  Co.  v.  Lowery,  74  Fed.  463, 
477,  20  C.  C.  A.  596,  609,  Judge  Lurton  said : 

**We  do  not  think,  therefore,  that  It  is  a  proper  test  of  whether  the  court 
should  direct  a  verdict  that  the  court,  on  weighing  the  evidence,  would,  upon 
motion,  grant  a  new  trial.  A  judge  might,  under  some  circumstances,  grant  one 
new  trial  and  refuse  a  second,  or  grant  a  second  and  refuse  a  third.  In  pass- 
ing upon  such  motions,  he  Is  necessarily  required  to  weigh  the  evidence,  that 
he  may  determine  whether  the  verdict  was  one  which  might  reasonably  have 
been  reached.  But,  In  passing  upon  a  motion  to  direct  a  verdict,  his  func- 
tions are  altogether  different.  In  the  latter  case  we  think  he  cannot  properly 
undertake  to  weigh  the  evidence.  His  duty  is  to  take  that  view  of  the  evidence 
most  favorable  to  the  party  against  whom  it  is  moved  to  direct  a  verdict,  and 
from  that  evidence,  and  the  Inferences  reasonably  and  justifiably  to  be  drawn 
therefrom,  determine  whether  under  the  law  a  verdict  might  be  found  for 
the  party  having  the  onus." 

Again,  in  Rochford  v.  Pennsylvania  Co.,  174  Fed.  81,  98  C.  C.  A. 
105,  Judge  Lurton  said: 

"A  motion  for  an  instructed  verdict,  upon  an  insufficiency  in  law  of  the 
evidence,  presupposes  that  the  witnesses  testifying  to  the  facts  adduced  to 
make  a  case  for  the  party  against  whom  the  motion  Is  made  are  worthy  of 
credit  It  is  as  if  the  party  making  the  motion  had  demurred  to  the  evidence, 
and  is  equivalent  to  saying:    *We  concede  the  truth  of  the  facts  which  are 
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relied  upon  to  make  a  case  for  the  plaintiff,  or  a  defense  for  the  defendant; 
bat  they  are  insufficient  in  law  to  support  a  verdict,  which  must  be  founded 
upon  such  facts.' " 

The  right  to  a  jury  trial  is  guaranteed  by  the  Constitution,  and  it 
is  not  to  be  denied  except  in  a  clear  case.  The  foregoing  decisions, 
and  many  others  that  might  be  cited,  have  definitely  and  distinctly  es- 
tablished the  rule  that  if  there  is  any  substantial  evidence  bearing 
upon  the  issue,  to  which  the  jury  might  properly  give  credit,  the 
court  is  not  authorized  to  instruct  the  jury  to  find  a  verdict  in  opposi- 
tion thereto.  Tested  by  these  rules  and  on  a  careful  consideration 
of  the  evidence  in  the  case  at  bar,  we  are  of  the  opinion  that  the  cause 
should  have  been  submitted  to  the  jury. 

One  of  the  important  provisions  of  the  contract  was  that  which 
gave  the  plaintiff  the  benefit  of  a  90  days'  test.  In  the  light  of  the 
testimony,  it  is  clear  that  this  provision  secured  to  the  plaintiflf  a  sub- 
stantial right,  a  right  which  was  of  the  essence  of  the  contract.  The 
time  which  was  devoted  to  the  test  was  but  35  days.  The  defendant 
in  its  answer  alleges  a  breach  by  the  plaintiflf  of  this  provision  of  the 
contract.  There  was  testimony,  however,  to  the  contrary.  Cox,  the 
testing  engineer,  testified  that  about  May  6th  Thompson,  the  defend- 
ant's general  manager,  stated  to  him  that  there  was  too  much  sus- 
pended matter  in  the  gas,  and  that  the  gas  must  be  cleaned  better 
than  it  was  being  done  at  that  time ;  that  he  answered  Thompson  by 
saying  that  by  a  system  of  sprays  and  sluicing  the  gas  could  be  run 
through  the  pipe  lines  and  through  the  holder  without  causing  in- 
terruption of  the  service,  but  that,  if  he  desired  the  gas  cleaned  bet- 
ter than  it  was  being  cleaned,  there  was  an  apparatus  that  had  lately 
been  tried  at  El  Centro,  whereby  the  gas  could  be  cleaned  absolutely ; 
and  that  Thompson  agreed  to  send  an  engineer  to  inspect  that  plant, 
and  to  be  governed  by  the  engineer's  report,  and  would  let  the  plain- 
tiff know  whether  he  was  willing  to  grant  an  extension  of  time  neces- 
sary to  obtain  that  apparatus,  and  that  it  was  upon  that  understand- 
ing that  Cox  left  for  Los  Angeles  on  the  following  day,  and  he  testi- 
fied that  he  (Cox)  held  himself  in  readiness  to  return  to  Morenci  to 
continue  the  test,  as  soon  as  he  heard  from  Thompson.  There  is  no 
evidence  that  Thompson  ever  did  examine  or  cause  to  be  examined 
the  device  at  the  El  Centro  plant,  and  it  was  not  denied  that  a  weqk 
later  Thompson  stated  to  Mr.  Smith,  the  president  of  the  plaintilf, 
at  Los  Angeles,  that  the  defendant  had  made  other  arrangements,  and 
had  no  longer  any  use  for  the  plaintiflf's  apparatus.  On  May  27th 
Thompson  wired  the  plaintiff  that  the  defendant  did  not  desire  to 
continue  with  the  contract.  On  May  28th  Thompson  wrote  the  plain- 
tiff a  letter,  in  which  he  set  forth  the  real  reasons  why  he  wished  to 
avoid  the  contract.    He  wrote : 

"Onr  reasons  for  doing  so  are  not  so  much  because  we  doubt  that  you  could 
finally  make  clean  gas,  but  because  the  apparatus  required  for  this  and  for 
bandUng  the  soot  far  exceeds  anything  we  were  led  to  expect  when  we  negoti- 
ated for  the  plant." 

The  letter  further  explains  that  the  plant  so  furnished,  together 
with  the  washing  apparatus,  would  occupy  so  much  space  that  it  would 
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be  out  of  the  question  to  install  another  gas  plant,  as  was  contem- 
plated, on  the  defendant's  premises. 

The  court  below  found  failure  of  proof  of  the  plaintiff's  compliance 
with  its  contract  principally  in  the  fact  that  there  was  present  in  the 
gas  produced  by  its  machinery  lamp  black,  which  the  court  said  clogged 
the  defendant's  gas  pipes.  But  the  evidence  shows  that  the  clogging 
was  not  in  the  gas  pipes,  but  in  the  washers  of  the  units;  that  the 
presence  of  lamp  black  was  to  be  expected,  and  to  be  dealt  with,  and 
that  the  plaintiff,  even  if  it  had  not  already  done  so,  expected,  in  the 
course  of  its  tests  so  to  control  the  same  as  to  obviate  the  clogging. 
The  contract  stipulated  that  there  should  be  "no  suspended  matter 
contained  in  the  gas  which  will  be  injurious  to  the  engines  or  gas- 
conducting  pipes"  of  the  defendant.  This  is  all  that  tlie  contract  re- 
quired as  to  the  quality  of  the  gas.  It  did  not  require  that  there 
should  be  no  lamp  black  in  it.  Mr.  Cox,  who  was  admitted  by  the 
defendant  to  be  a  qualified  expert,  testified  that  the  small  amount  of 
suspended  matter  in  the  gas  would  have  no  injurious  effects  on  the 
defendant's  engines  or  pipes,  and  although  he  admitted  that  the  sus- 
pended matter  might  after  a  time  cause  the  pipes  to  become  clogged 
unless  they  were  sluiced  or  cleaned,  he  testified  that  the  cleaning  could 
be  done  without  closing  down  the  plant,  and  it  was  in  this  connec- 
tion that  he  testified  that  he  proposed  to  Mr.  Thompson  to  introduce 
the  apparatus  which  would  absolutely  clean  the  gas,  if  the  defendant 
desired  it  better  cleaned,  but  at  the  same  time  he  stated  that  the  gas 
met  the  requirements  of  the  contract. 

One  Ensign,  an  electrical  mechanical  engineer,  testified  that  at 
Yuma  the  same  kind  of  gas  producers  as  those  which  the  plaintiff 
had  installed,  used  under  similar  conditions,  produced  gas  which  car- 
ried more  lamp  black,  before  it  reached  the  holder,  but  that  after 
four  years  of  continuous  use  it  produced  less  than  three  inches  of 
lamp  black  in  the  bottom  of  the  holder.  In  brief,  there  was  evidence 
that  the  plaintiff  had  fully  complied  with  its  contract;  that  the  gas 
producers  produced  a  gas  sufficiently  free  of  matter  in  suspension  as 
not  to  be  injurious  to  the  "engines  or  gas-conducting  pipes"  of  the 
defendant ;  tfiat  after  a  test  of  35  days,  it  was  still  ready  and  willing 
to  make  further  tests  and  alterations  in  order  to  satisfy  the  defend- 
ant, and  that  the  defendant  refused  to  abide  by  the  contract,  princi- 
pally for  reasons  which  had  nothing  to  do  with  the  terms  and  provi- 
sions thereof.    The  case  was  clearly  one  for  the  jury. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new 
trial. 
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(220FM.  e06) 

UNITED  STATES  v.  PETERSON  et  al. 

(Clrcnit  Ck)urt  of  Appeals,  Ninth  Circuit.    February  15,  1915.) 

No.  2414. 

PuBUC  Lands  ^=»120  —  Cancellation  of  Patents  —  Sufficiency  of  Evi- 
dence. 

In  a  suit  to  cancel  a  patent  to  land  which  the  patentee  conveyed  to  de- 
fendant, on  the  ground  that  the  patentee  in  filing  on  the  land  and  ob- 
taining a  patent  was  acting  for  defendant,  evidence  held  sufficient  to  sus- 
tain the  burden  of  proof  resting  upon  the  government,  and  to  entitle  it 
to  a  decree  canceling  the  patent 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent  Dig.  §§  332-335; 
Dec  Dig.  <S=»120. 

Cancellation  of  patent,  see  note  to  Hartman  v.  Warren,  22  C.  C.  A.  38.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Montana;    George  M.  Bourquin,  Judge. 

Suit  by  the  United  States  against  Jennie  Peterson  (formerly  Jen- 
nie Benedict)  and  others.  From  a  decree  dismissing  the  bill  of  com- 
plaint, the  United  States  appeals.  Reversed  and  remanded,  with  in- 
stnictions. 

Burton  K.  Wheeler,  U.  S.  Atty.,  and  Frank  H.  Woody,  Jr.,  Asst. 
U.  S.  Atty.,  both  of  Butte,  Mont.,  for  the  United  States. 
Cooper  &  Stephenson,  of  Great  Falls,  Mont.,  for  appellees  Albright. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge.  The  United  States  appeals  from  a  de- 
cree dismissing  its  bill  of  complaint  in  a  suit  brought  against  the  ap- 
pellees to  set  aside  and  cancel,  on  the  ground  of  fraud,  a  patent  is- 
sued to  Jennie  Peterson  for  160  acres  of  land  in  the  state  of  Montana. 

The  testimony  of  Jennie  Peterson  was,  in  substance,  as  follows: 
She  had  been  working  in  Montana  for  the  defendant  William  H.  Al- 
bright before  she  was  of  age,  and  had  said  that  when  she  got  old 
enough  she  would  like  to  take  up  a  ranch.  Thereafter  she  returned 
to  reside  with  her  mother  in  Michigan.  While  there,  in  the  spring 
of  1901,  Albright  wrote  to  her  and  said  that  he  understood  that  she 
wanted  to  come  West  again,  that  she  was  old  enough,  and  could  file 
on  a  homestead,  that  he  had  a  piece  of  land  in  view,  and,  if  she  de- 
cided to  come  West  again,  to  let  him  know  and  he  would  send  her 
a  ticket.  She  answered  his  letter,  and  he  sent  her  a  ticket,  which  she 
used.  She  left  Michigan  July  5,  1901,  and  went  to  Great  Falls.  She 
had  written  to  Albright,  telling  him  about  the  time  she  would  leave 
Michigan.  He  met  her  in  Great  Falls,  and  told  her  that  the  papers 
were  ready  in  Prior's  office.  She  thereupon  filed  on  her  homestead. 
She  had  not  been  on  the  land,  and  did  not  know  where  it  was  located. 
She  did  not  direct  Prior  to  prepare  the  papers,  and  had  nothing  to 
do  with  the  preparation  of  the  homestead  filing,  nor  did  she  pay  the 
filing  fees,  or  know  who  paid  them.  She  discussed  with  Albright 
what  she  was  to  receive  for  the  land  when  she  proved  up  on  it.    The 

•=>For  other  cases  see  same  topic  ft  KEY-NUMBBR  in  all  Key -Numbered  Digests  &  Indexes 
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understanding  was  that  she  was  to  commute  and  prove  up  at  the  end 
of  14  months,  and  was  to  receive  $640,  "or  the  same  as  the  rest  of 
them  would  receive  for  their  homestead  right."  By  **the  rest  of 
them"  she  meant  Peter  Carter,  August  Enger,  Hermann,  Oliver,  "and 
a  few  more."  Albright  told  her  that  she  was  to  receive  the  same 
as  the  rest  of  them  that  took  up  homesteads.  She  understood  that 
wras  for  $640.  Albright  was  to  pay  the  expenses.  He  built  her  house 
for  her.  After  making  the  entry,  a  part  of  the  time  she  worked  for 
Albright,  and  part  of  the  time  she  lived  on  her  homestead.  In  the 
early  spring  of  1902  she  visited  the  ranch.  She  had  nothing  to  do 
with  the  building  of  the  cabin.  While  she  lived  on  the  ranch,  Al- 
bright furnished  her  provisions,  as  it  was  a  part  of  the  agreement 
that  he  was  to  pay  all  expenses.  She  never  paid  out  anything  for 
expenses  in  the  way  of  improvements.  She  could  not  state  who  did 
the  labor,  but  thought  Peter  Parker  and  Gustav  Hermann  put  up  the 
cabin.  She  submitted  final  proof  on  August  11,  1905.  Albright 
gave  her  money  to  pay  the  expenses  of  the  witnesses.  On  making 
proof  she  answered  the  questions  just  as  Albright  told  her  to.  He 
had  furnished  her  with  a  copy  of  the  questions.  She  did  not  pay  the 
filing  fees,  or  the  fees  on  final  proof.  She  commuted,  and  Albright 
gave  her  the  money.  After  she  got  the  filing  receipt,  she  transferred 
it  to  Mrs.  Albright,  under  Albright's  direction.  She  received  $650  for 
the  land,  $500  in  a  note  of  Albright,  and  $150  either  in  cash  or  by 
check.  After  making  the  entry  on  her  homestead,  she  had  had  her 
homestead  filing  changed  so  to  embrace  some  desert  land  which  had 
been  in  the  possession  of  one  Lavelle,  who  relinquished  the  same  at 
Albright's  instance.  She  further  testified  that,  on  making  final  proof, 
Albright  told  her  not  to  say  anything  about  his  arrangement  with  her. 
At  that  time  she  had  no  property  except  a  horse.  Albright  told  her 
they  might  ask  her  if  she  had  any  stock.  He  told  her  he  would  give 
her  a  bill  of  sale  for  two  cows,  which  he  did.  After  she  came  out 
of  the  land  office,  she  handed  the  bill  of  sale  back  to  Albright. 

Peter  Carter  testified  that  he  had  been  employed  by  Albright,  that 
he  filed  on  a  homestead  near  Albright's  quarry,  and  that  he  had  an 
agreement  to  transfer  the  property  to  Albright  prior  to  the  time 
when  he  filed.     He  said: 

"I  was  to  file  on  the  land,  and  he  would  pay  the  expense.  When  I  acquired 
title,  I  was  to  transfer  it  to  him." 

And  he  testified  that  after  he  made  his  final  proof,  and  received 
his  final  certificate,  he  sold  it  to  Albright  for  $640. 

Frank  C.  Whittaker  testified  that  he  had  worked  for  Albright,  and 
was  working  with  him  "as  partner  on  things"  for  six  or  seven  years, 
and  was  interested  with  him  in  some  mining  claims  in  1901 ;  that  Al- 
bright and  Mrs.  Albright  talked  to  him  about  getting  Jennie  Peterson 
to  take  up  some  land.  "We  three  talked  it  over,  and  thought  it  would 
be  a  good  thing  to  get  her  to  come  out  and  take  up  land  for  Mrs.  Al- 
bright. Albright  suggested  that  he  would  send  her  a  ticket  to  come, 
and  some  money  for  expenses.  Mrs.  Albright  thought  it  would  be 
all  right  to  have  her  come  and  keep  books  and  take  up  some  land," 
and  he  testified  that  before  she  came  he  and  Albright  staked  and  meas- 
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ured  out  the  land  for  her  claim,  and  put  up  three  or  four  rocks  in 
place,  so  that  they  would  know  where  it  was,  and  set  some  stakes 
thereon.  He  testified  that  there  was  a  difference  made  in  her  case 
from  that  of  some  other  people  who  had  taken  up  land  and  sold  to 
Albright.  "Before  she  got  a  patent,  she  was  to  get  the  same  as  the 
rest.  $640 — $440  clear,  and  he  would  furnish  the  money  to  commute 
with:  that  if  she  would  stay  on  the  land  five  years,  and  not  commute, 
he  would  give  her  $750."  He  testified  that  Albright  built  the  improve- 
ments on  her  place;  that  on  one  occasion  Jennie  Peterson  went  up 
to  her  homestead  to  stay  several  weeks,  and  Mrs.  Albright  told  her 
to  take  provisions  out  of  the  kitchen,  and  that  he  (Whittaker)  was 
sent  up  there  once  so  that  he  could  be  a  witness;  that  he  saw  her 
living  on  the  land,  and  took  her  some  provisions. 

Charles  Gustafson  testified  that  he  had  a  conversation  with  Albright, 
in  which  Albright  told  him  that  Jennie  Peterson  was  coming  **out 
there  to  take  up  land  for  him" ;  and  he  testified  that  Jennie  Peterson 
told  him  in  the  fall  of  1901  that  she  had  taken  up  the  land  for  Al- 
bright. 

Mrs.  Gustafson  testified  that  Albright  told  her: 

**We  let  that  girl  take  up  a  homestead  for  us  just  to  help  her  out,  by  work- 
ing in  the  office  and  holding  land  there,  so  it  gives  her  a  show  to  make  money 
in  two  places." 

And  the  witness  added : 

"It  was  common  talk  with  every  one  that  the  homesteads  up  there  were  for 
Mr.  and  Mrs.  Albright'' 

Albright  denied  much  of  the  testimony  of  the  other  witnesses.  He 
denied  that  he  sent  Jennie  Peterson  a  ticket,  or  that  he  met  her  at 
Great  Falls,  or  took  her  to  Prior's  office.  He  testified  that  after  she 
came  out  from  Michigan  he  went  over  the  land  with  her,  and  he 
described  the  method  in  which  he  arrived  at  the  common  corners  of 
sections  35,  36,  25,  and  26,  "and  then  stepped  back  440  steps,  about 
a  quarter  of  a  mile,  and  made  a  point  there,  and  we  were  on  every  40. 
She  told  me  she  had  to  be  on  every  40."    He  said : 

"I  probably  went  to  Great  Falls  with  her  when  she  made  her  filing.  No 
doobt  I  did ;  but  I  didn't  pay  the  filing  fee,  or  the  expense  of  building  her 
cabin." 

On  cross-examination,  he  testified: 

"I  came  to  Great  Falls  with  her  when  she  made  her  homestead  entry.  I 
often  bad  some  business  in  Great  Falls.'* 

He  testified  that  Hermann  built  a  cabin  on  the  homestead;  that 
Hermann  said  to  him,  "I  want  to  build  Jennie's  house;"  and  as 
corroborating  his  testimony,  he  pointed  to  his  time  book,  which  show- 
ed that  Hermann  was  not  working  for  him  at  the  quarry  from  De- 
cember 6  to  December  27,  1901.  He  denied  that  he  paid  the  ex- 
penses of  final  proof,  or  of  the  improvements,  or  of  the  cultivation 
of  the  land.  He  testified  that  he  paid  Jennie  Peterson  $800  for  her 
claim,  $150  in  cash,  $150  in  check,  and  $500  by  note.  He  testified  that 
jemiie  Peterson  had  told  him  she  wanted  some  fencing  done  on  her 
136C.C.A.— 5 
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claim,  and  asked  him  how  much  it  would  be,  and  when  it  was  figured 
up  it  amounted  to  $110,  so  he  said  to  her: 

"  'All  right,  you  pay  me,  and  I  will  get  your  fencing  and  put  it  up.*  I  con- 
structed the  fence  on  the  Jennie  Peterson  claim,  and  she  paid  me  for  it" 

Mrs.  Albright  testified: 

"I  don't  think  there  was  any  agreement  existing  between  her  (Jennie  Peter- 
son) and  Mr.  Albright  that  she  was  holding  the  homestead  for  him.*' 

The  court  below,  while  entertaining  the  opinion  that  the  testimony 
served  to  arouse  suspicion,  and  even  preponderated  in  favor  of  the 
complainant,  held  that  it  fell  short  of  the  "high  degree  of  proof'  the 
government  must  produce  to  warrant  cancellation  of  its  executed  con- 
tract,  its  patent  and  grant  of  title,  and  pointed  to  the  fact  that  there 
were  no  circumstances  to  corroborate  Mrs.  Peterson,  "that  the  ticket 
and  letters,  etc.,  rested  on  her  testimony  alone,"  and  the  court  added: 

"Albright's  books  are  inconsistent  with  her  testimony  that  he  paid  all  her 
expenses  on  the  land." 

We  find  nothing  incredible  in  the  testimony  of  Jennie  Peterson. 
Her  testimony  was  given  some  10  years  after  the  date  when  she  filed 
on  her  homestead,  and  it  is  not  a  suspicious  circumstance  that  she  had 
failed  to  preserve  the  letters  which  she  testified  Albright  wrote  her 
prior  to  her  entry.  As  to  his  sending  the  ticket  on  which  she  came 
West,  it  is  not  pointed  out  how  she  possibly  could  have  corroborated 
her  testimony.  What  motive  could  she  and  the  other  witnesses  have 
had  to  testify  falsely  against  the  Albrights?  It  does  not  appear,  aqd 
Albright  does  not  testify,  that  there  was  any  misunderstanding  or  ill 
feeling  between  Jennie  Peterson  and  himself  until  after  she  had  stated 
the  facts  in  regard  to  her  homestead  to  one  Bennett,  shortly  before  the 
suit  was  begun.  "There  was  no  hard  feelings  between  Mr.  Albright 
and  me  until  this  case  came  up,"  said  Jennie  Peterson.  But  after  the 
suit  was  begun,  she  testified,  she  had  a  conversation  with  Albright  in 
which — 

*'Mr.  Albright  said  I  was  in  for  it,  and  wanted  to  know  what  I  was  going  to  do 
about  it.  I  said  I  was  going  to  tell  the  truth ;  and  he  told  me  I  might  get 
20  years  in  the  penitentiary  if  I  said  I  took  it  up  for  his  benefit,  because  I 
swore  I  took  it  up  for  my  own  benefit.  ♦  ♦  ♦  He  told  me  to  do  the  right 
thint^  when  I  testified.  I  don't  know  what  he  meant  by  the  right  thing.  He 
didut  explain.  Pie  said  he  would  make  me  a  present.  He  said  I  must  testify 
that  I  didn't  take  it  up  for  him,  and  he  didn't  make  any  bargain  with  any- 
body." 

She  went  on  to  say  that  at  that  time  he  abused  her  shamefully,  and 
added : 

"The  reason  he  talked  that  way  was  because  his  attorney  discovered  I  put 
my  name  on  this  paper  for  Mr.  Bennett.  That  was  what  the  trouble  started 
over." 

According  to  Albright's  testimony,  he  had  had  trouble  with  all  the 
witnesses  who  testified  against  him,  and  Mrs.  Peterson  had  tried  to 
get  blood  money  out  of  him,  to  hold  him  up  for  $1,000.    He  said : 

"Jennie  Peterson  went  around  the  kitchen,  in  the  back  way.  and  came  to 
the  hall,  and  says,  'Have  you  got  anybody  hid  here?'    I  said,  *What  do  I  want 
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to  hide  anybody  for?*  Then  she  said  that.  If  I  didn't  give  her  $1,000,  she, 
Frank  Whittaker,  and  Charley  Gustafson  would  swear  me  to  the  pen  by  a 
preponderance  of  the  evidence." 

He  testified : 

That  Carter  "fired  a  rock  at  him,"  and  that  Whittaker  was  "pretty  crooked 
—dog-gone  crooked" ;  that  Whittaker  drew  a  gun  on  him  on  April  27,  1910. 
"As  I  went  to  the  table  to  get  breakfast,  he  Jumped  from  behind  the  door,  and 
stuck  the  gun  in  my  face.  He  said,  *Throw  up  your  hands.'  I  flew  upstairs. 
I  didn't  have  a  gun." 

He  furnished  no  explanation  of  the  motive  or  provocation  of  these 
melodramatic  acts  of  Peterson,  Carter,  and  Whittaker,  and  the  nature 
of  the  incidents  described,  and  the  manner  in  which  they  are  nar- 
rated, carry  the  suggestion  that  their  source  is  fictional. 

We  are  unable  to  agree  with  the  court  below  that  Albright's  books 
are  inconsistent  with  Jennie  Peterson's  statement  that  he  paid  all  her 
expenses  on  the  land.  The  only  books  which  Albright  produced  in  evi- 
dence was  his  timebook.  The  daybook,  which  would  have  shown  the 
nature  of  his  transactions  with  Jennie  Peterson,  was  not  produced,  nor 
was  its  absence  accounted  for,  further  than  by  Albright's  statement : 
"I  haven't  got  the  daybook,  and  I  don't  know  where  it  is."  The  time- 
book  contained  entries  of  the  time  of  various  employes  of  Albright, 
and  charges  of  money  entered  against  such  employes  from  time  to 
time.  There  is  nothing  but  Albright's  own  testimony  to  show  what 
those  charges  were  for,  whether  for  money  paid  for  wages,  or  for  gro- 
ceries and  goods  supplied,  or  for  services.  One  of  the  charges  against 
Jennie  Peterson  is  $110.  Albright  testified  that  that  was  for  fences 
which  he  built  on  her  homestead  at  her  request.  But  the  entry  itself 
does  not  show  that  it  may  not  have  been  for  wages  which  she  earned  in 
his  employment,  as  she  was  admittedly  working  for  him  as  bookkeeper 
in  his  office  during  a  large  part  of  the  time  while  she  was  residing  upon 
her  homestead.  Albright  pointed  to  entries  of  his  timebook  showing 
that  Hermann  was  not  working  for  him  from  December  6  to  Decem- 
ber 27,  1901,  for  the  purpose  of  proving  that  Hermann  was  not  in  his 
employment  while  he  was  building  the  cabin  on  the  Peterson  claim. 
But  in  his  answer  to  the  bill  of  complaint  Albright  alleged  that  Jennie 
Peterson  established  her  residence  upon  the  lands  aforesaid  on  or  about 
the  month  of  October,  1901,  and  in  the  homestead  proof,  made  by  Jen- 
nie Peterson  in  1905,  she  deposed  that  the  house  was  built  in  October, 
1901.  In  short,  the  timebook  adds  neither  strength  nor  corrobora- 
tion to  Albright's  testimony. 

Nor  are  we  able  to  agree  with  the  court  below  that  the  evidence  is 
not  of  that  high  character  which  is  required  in  order  to  set  aside  a  pat- 
ent for  fraud.  The  latest  expression  of  the  views  of  the  Supreme 
Court  as  to  the  nature  of  the  evidence  which  is  called  for  in  that  class 
of  cases  is  found  in  Diamond  Coal  Co.  v.  United  States,  233  U.  S.  236, 
34  Sup.  Ct.  507,  58  L.  Ed.  936,  in  which  the  court  said : 

**The  respect  due  to  a  patent,  the  presumption  that  all  preceding  steps  re- 
quired by  law  were  duly  observed,  and  the  obvious  necessity  for  stability  in 
tlUes  resting  upon  these  official  instruments,  require  that  in  suits  to  annul 
them  the  government  shall  bear  the  burden  of  proof,  and  shall  sustain  it  by 
that  class  of  evidence  which  commands  respect  and  that  amount  of  it  which 
produces  conviction." 
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We  think  in  the  case  at  bar  the  government  has  met  the  burden  of 
proof  by  a  class  of  evidence  which  is  entitled  to  respect  and  is  convinc- 
ing. The  evidence  wholly  fails  to  establish  the  defense  that  Mrs.  Al- 
bright was  an  innocent  purchaser  for  value. 

The  decree  is  reversed,  and  the  cause  is  remanded,  with  instruc- 
tions to  enter  a  decree  for  the  appellant. 


(220  Fed.  610) 

LEITER  et  al.  v.  POINDEXTER. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  15,  1915.    Rehearing 
Denied  March  18,  1915.) 

No.  2335. 

1.  Bills  and  Notes  ^=>150 — ^Negotiability — Character  or  Instrument. 

A  contract  entitled  "Stockholder's  Purchasing  Contract,"  whereby  the 
subscribers  purchased  a  horse,  following  which  agreement  to  purchase 
was  a  promise  to  pay  $2,800  therefor  in  installments  in  the  form  of  a 
promissory  note,  was  upon  its  face  what  it  purported  to  be,  a  purchasing 
contract,  and  not  a  negotiable  promissory  note. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  §§  55,  374- 
379,  405,  406;    Dec.  Dig.  <©=>150.] 

2.  Appeal  and  Error  ^=>843 — Review — Matters  Not  Necessary  to  Deci- 

sion. 

In  an  action  by  the  transferee  of  a  contract  to  purchase  a  horse,  con- 
taining a  promise  to  pay  in  the  form  of  a  promissory  note,  where  the  jury 
found  for  defendant  on  his  contentions  that  the  instrument  did  not  cxjn- 
tain  the  promise  to  pay  when  signed  by  him,  and  that  the  preliminary  re- 
citals of  the  contract,  with  the  surrounding  circumstances,  put  plaintiff 
on  notice  that  the  instrument  was  not  a  negotiable  promissory  note,  but  a 
contract  of  purchase,  it  was  immaterial  whether  as  a  matter  of  law  the 
instrument  was  a  negotiable  note  or  not,  as  the  jury  by  its  verdict  found 
that  it  was  not  such  an  instrument  in  fact. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  3331- 
3341 ;   Dec.  Dig.  <S=>843.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Central 
Division  of  the  District  of  Idaho ;  F.  S.  Dietrich,  Judge. 

Action  by  J.  M.  Leiter  and  another  against  Thomas  S.  Poindexter, 
brought  by  plaintiffs,  as  assignees  of  the  A.  C.  Ruby  Company,  on  a 
certain  written  instrument  alleged  to  be  a  promissory  note,  executed 
by  defendant  and  one  Henry  Stroh,  in  favor  of  the  A.  C.  Ruby  Com- 
pany.   Judgment  for  defendant,  and  plaintiffs  bring  error.    Affirmed. 

Forney  &  Moore,  of  Moscow,  Idaho,  and  Wilson  &  Neal,  of  Port- 
land, Or.,  for  plaintiffs  in  error. 

C.  J.  Orland,  of  Moscow,  Idaho,  and  J.  T.  Brown,  of  Colfax,  Wash*, 
for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge.  On  February  14,  1911,  the  defendant 
in  error,  Thomas  S.  Poindexter,  together  with  one  Henry  Stroh,  made, 
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executed,  and  delivered  to  Samuel  K.  Watson,  acting  as  agent  for  and 
on  behalf  of  the  A.  C.  Ruby  Company,  the  following  written  instru- 
ment: 

**Stockholder'8  Purchasing  Contract. 

"Feb.  14,  1911. 

"After  a  good  and  satisfactory  examination  of  tlie  Percheron  stallion  named 
Ithos,  No.  53,3 i7,  owned  by  the  A.  C.  Ruby  Company  of  Portland,  Or.,  and 
recognizing  his  value  as  a  means  of  improving  our  horse  stock,  we,  the  under- 
signed subscribers,  hereby  purchase  said  stallion  of  the  A.  C.  Ruby  Company 
accordingly,  and  we  hereby  authorize  the  delivery  of  said  horse  to  any  one 
of  the  subscribers  hereto. 
"$2800.00.  Portland,  Oregon,  Feb.  14,  1911. 

"For  value  received,  I  promise  to  pay  to  the  order  of  the  A.  C.  Ruby  Com- 
pany the  sum  of  twenty-eight  hundred  dollars,  payable  at  the  Merchants' 
National  Bank,  Portland,  Oregon,  in  payments  as  follows: 

"One  thousand  and  oo/ioo  dollars,  Oct.  1,  1911. 

"Nhie  hundred  and  oo/ioo  dollars,  Oct  1,  1912. 

••^'hie  hundred  and  ^^/mo  dollars,  Oct  1,  1913 — 
with  interest  from  date  at  the  rate  of  eight  per  cent.,  payable  semiannually, 
and  if  not  so  paid,  the  whole  sum  of  both  principal  and  interest  become  due 
and  collectible  at  the  option  of  the  holder  hereof,  and  in  case  suit  or  action 
is  instituted  to  collect  payment  I  agree  to  pay  reasonable  attorney's  fees. 

**Thos.  S.  Poindexter. 
"Henry  Stroh." 

The  plaintiffs  in  error  were  plaintiffs  in  the  court  below  in  an  action 
commenced  on  December  16,  1911,  on  the  foregoing  instrument,  al- 
lying it  to  be  a  promissory  note.  It  is  further  alleged  that  prior  to 
the  14th  day  of  August,  1911,  A.  C.  Ruby  Company  mentioned  in  said 
instrument  as  payee,  for  a  valuable  consideration  sold,  assigned,  and 
transferred  the  said  note  by  indorsement  to  J.  M.  Leiter  and  Floyd  J. 
Campbell,  the  plaintiffs  in  said  action,  and  that  the  said  plaintiffs  were 
then  the  legal  owners  and  holders  of  said  note ;  that  said  note  had  not 
been  paid,  nor  any  part  thereof,  except  the  sum  of  $400  paid  by  the  de- 
fendant, to  apply  one-third  on  each  of  the  installments  of  principal  pro- 
vided for  in  said  note.  The  defendant  in  his  answer  set  up  three  de- 
fenses to  the  cause  of  action  stated  in  the  complaint : 

[1]  1.  A  denial  that  the  written  instrument  in  suit  was  a  negotiable 
promissory  note.  In  this  defense  the  issue  was  presented  as  a  question 
of  law,  and  was  considered  and  determined  by  the  court  below  in  the 
negative.  The  offer  of  the  plaintiffs  to  introduce  evidence  tending  to 
show  that  they  were  bona  fide  holders  of  the  instrument  for  value,  and 
that  they  took  it  before  maturity  without  notice  of  any  defense  thereto, 
was  accordingly  held  by  the  court  to  be  immaterial,  and  the  evidence 
was  excluded.  The  court  also  refused  to  instruct  the  jury  that  the  in- 
strument set  out  in  the  complaint  was  in  law  a  negotiable  promissory 
note.  The  case  has  been  brought  here  by  the  plaintiffs  upon  that  ques- 
tion alone.  We  concur  in  the  ruling  of  the  court  below  upon  this  ques- 
tion. We  are  of  opinion  that  the  instrument  upon  its  face  is  what  it 
purports  to  be,  a  "Stockholder's  Purchasing  Contract."  But,  as  we 
view  the  case,  the  question  was  primarily  one  of  fact.  In  the  defend- 
ant's answer  the  two  remaining  defenses  were  questions  of  fact,  the 
determination  of  either  of  which  determined  whether  the  instrument 
was  in  fact  a  negotiable  promissory  note. 
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[2]  2.  In  the  second  defense  the  defendant  alleged  that  the  instru- 
ment set  out  in  the  complaint  was  not  signed  by  him  in  the  form  and 
with  the  conditions  therein  specified ;  that  if  the  instrument  set  out  in 
the  complaint  was  in  accordance  with  the  original  of  which  it  was 
claimed  and  alleged  to  be  a  copy,  and  the  defendant's  signature  was  at- 
tached thereto,  then  the  defendant  alleged  that  such  instrument  had 
been  altered  and  changed;  that  he  at  no  time  ever  made,  executed, 
signed,  or  delivered  any  such  instrument  to  A.  C.  Ruby  Company,  or  to 
any  other  person  or  persons;  that  he  never  signed  any  instrument 
whereby  he  agreed  to  pay  A.  C.  Ruby  Company  $2,800;  that  he  signed 
no  instrument  wherein  he  promised  to  pay  said  sum  in  installments  of 
$1,000,  $900,  and  $900,  respectively,  as  mentioned  in  the  complaint; 
that  there  was  no  promise  to  pay  any  sum  of  money  at  any  time  or  date, 
and  that  as  to  all  such  matters  the  instrument  had  been  altered  and 
changed ;  that  the  defendant  never  at  any  time  made,  executed,  or  sign- 
ed such  instrument,  and  never  agreed  to  make,  execute,  or  sign  such 
instrument,  or  any  instrument  for  the  payment  of  money  in  any  amount 
to  A.  C.  Ruby  Company. 

3.  The  third  defense  was  the  alleged  failure  of  consideration  upon 
the  breach  of  a  written  warranty  upon  the  part  of  the  plaintiffs'  as- 
signor with  respect  to  the  character  of  the  horse  alleged  to  have  been 
sold  to  the  defendant.  It  appears  that  on  February  14,  1911,  the 
date  of  the  instrument  in  suit,  the  A.  C.  Ruby  Company  executed  and 
delivered  to  the  defendant  and  another,  mentioned  as  purchasers  of 
the  horse,  and  as  part  of  the  same  transaction,  a  written  guaranty  con- 
cerning certain  qualities  of  the  horse  mentioned  in  the  "Stockholder's 
Purchasing  Contract,"  and  it  was  provided  that  in  case  the  horse  did 
not  have  these  guaranteed  qualities  the  A.  C.  Ruby  Company  would 
furnish  another  horse  at  the  same  price  with  the  same  guaranteed 
qualities.  The  defendant  alleged  in  his  answer  that  the  horse  did  not 
have  the  qualities  specified  in  the  guaranty,  and  the  horse  was  re- 
turned to  A.  C.  Ruby  Company  without  cost.  In  other  words,  the 
defendant  alleged  a  breach  of  warranty  on  the  part  of  A.  C.  Ruby 
Company,  and  a  failure  of  consideration  for  the  purchasing  contract. 
This  was  no  defense  to  the  action  upon  the  instrument  as  a  promis- 
sory note  in  the  hands  of  a  purchaser  for  value,  before  maturity,  with- 
out notice;  but  the  plaintiffs  raised  no  objection  to  the  answer  on 
that  account,  nor  did  they  object  to  the  testimony  offered  in  support 
of  this  defense,  nor  did  they  object  to  the  instructions  of  the  court 
submitting  this  defense  to  the  jury. 

The  jury  returned  a  general  verdict  in  favor  of  the  defendant,  and 
upon  that  verdict  a  judgment  was  entered  in  favor  of  the  defendant 
It  is  from  that  judgment  that  the  present  writ  of  error  is  prosecuted. 

4.  With  respect  to  the  second  defense,  the  verdict  was  in  eflFect  a 
determination  by  the  jury  upon  the  question  of  fact  that  the  plaintiff 
had  no  cause  of  action  against  the  defendant  upon  the  instrument  as 
set  out  in  the  complaint.  With  respect  to  the  third  defense,  the  ver- 
dict was  in  eflFect  a  determination  by  the  jury  that  the  plaintiffs  had 
no  cause  of  action  against  the  defendant  upon  the  instrument  as  a 
purchasing  contract.    The  evidence  as  it  appears  in  the  record  was 
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sufficient  to  support  a  verdict  upon  either  of  these  questions.    In  sub- 
mitting the  first  question  to  the  jury,  the  court  said: 

"It  is  unimportant  to  you  whether  this  Instrament  is  to  be  called  a  promis- 
sory note  or  simply  a  contract.  In  other  words,  it  makes  no  difference  whether 
in  law  it  is  to  be  deemed  a  promissory  note  or  a  contract.  In  either  case,  the 
defendant  is  bound  If  he  signed  it,  and  if  the  consideration  therefor  has  not 
foiled,  as  I  shaU  explain  to  you  in  the  course  of  my  instructions.  ♦  ♦  ♦ 
There  are  in  reality  two  primary  questions,  and  this  is  the  first  question:  I 
want  to  make  it  clear  to  you  and  as  simple  as  possible.  The  first  question  is: 
Was  this  instrument  (called  'Stockholder's  Purchasing  Contract'),  in  the  form 
in  which  it  now  appears  when  Mr.  Poindexter  signed  his  name  to  it?  He  ad- 
mits here  upon  the  stand  that  this  is  his  signature.  However,  his  first  de- 
fense is  that  when  he  signed  his  name  there  the  instrument  was  practically 
blank.  In  other  words,  there  was  a  printed  form,  but  the  written  matter 
was  not  then  entered,  and  that  therefore  it  must  have  been  filled  out  later 
by  some  other  person,  probably  the  holder.  I  say,  this  in  his  defense.  Tne 
testimony,  as  you  will  observe,  is  confiicting  upon  that  question.  One  or  two 
of  the  witnesses  say  the  instrument  was  a  blank,  and  others  say  it  was  filled 
out  In  the  form  in  which  it  now  appears.  There  are  some  circumstances  tend- 
ing to  corroborate  the  plaintiffs,  and  some  the  defendant ;  and  it  is  for  you, 
gentlemen,  as  best  you  may,  to  carefully  canvass  all  the  testimony  and  try 
to  reach  a  conclusion  upon  which  side  the  truth  lies.  If  you  find  with  the 
defendant,  that  this  instrument  was  a  blank,  your  verdict  should  be  for  the 
defendant,  because  he  would  not  be  bound  by  the  action  of  any  one  in  later 
filling  In  the  amount  of  the  note.  If,  upon  the  other  hand,  you  find  he  did 
sign  this  in  its  present  form,  then  he  is,  upon  the  face  of  the  instrument, 
bomid  by  it,  and  should  be  required  to  pay  it,  unless  you  find  in  his  favor 
upon  the  other  matter,  which  I  am  about  to  call  to  your  attention." 

In  view  of  the  general  verdict  upon  this  instruction,  it  must  be  held 
that  the  jury  found  as  a  fact  that  the  defendant  did  not  sign  the  in- 
strument with  its  conditions  of  a  promise  to  pay.  This  being  so,  it 
is  clearly  no  longer  material  to  determine  whether  the  instrument,  with 
the  conditions  in  it,  is  or  is  not  a  negotiable  promissory  note. 

5.  The  evidence  supporting  the  third  defense  was  also  submitted 
to  the  jury  with  appropriate  instructions,  to  which  no  objection  was 
taken.  It  is  not  necessary  to  reproduce  those  instructions  here,  but 
they  involved  questions  of  fact  concerning  the  guaranty,  tending  to 
show  that  the  preliminary  recitals  in  the  "Stockholder's  Purchasing 
Contract"  in  suit  were  sufficient,  with  the  surrounding  circumstances, 
to  place  the  plaintiffs  on  notice  that  it  was  not  a  negotiable  promissory 
note,  but  a  contraJt  of  purchase;  and  the  verdict  of  the  jury  must 
be  held  to  have  established  that  fact.  This  being  so,  we  must  say 
with  respect  to  this  defense,  as  we  said  with  respect  to  the  second 
defense,  it  is  no  longer  material  to  determine  as  a  matter  of  law 
whether  the  instrument  set  out  in  the  complaint  is  or  is  not  a  negotia- 
ble promissory  note.  It  has  been  found  by  a  verdict  of  the  jury  that 
it  was  not  such  an  instrument  in  fact. 

The  judgment  of  the  court  below  is  affirmed. 
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(220  Fed.  118) 

BOYCE  et  al.  v.  STEWART-WARNER  SPEEDOMETER  CORPORATION. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  15,  1914.) 

No.  119. 

1.  Patents  €=»297 — Suit  fob  Infbinoement — Preliminabt  Injunction. 

The  granting  of  a  preliminary  injunction  against  infringement  of  a 
patent  rests  in  the  sound  discretion  of  the  court;  but,  while  a  previous 
adjudication  of  the  validity  of  the  patent  is  not  Indispensable,  when  the 
patent  is  new  and  there  is  a  substantial  controversy  as  to  its  validity,  the 
case  must  be  exceptional  in  its  circumstances  to  justify  such  action,  and 
the  necessity  for  the  injunction  should  be  clearly  shown. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  S§  481-488;  Dec. 
Dig.  «®=»297. 

Ground  for  denial  of  preliminary  injunctions  in  patent  Infringement 
suits,  see  note  to  Johnson  v.  Foos  Mfg.  Co.,  72  C.  C.  A.  123.] 

2.  Patents  €=»126 — Validity — Claims  Not  Within  Original  Application. 

An  amendment  to  an  application  for  a  patent  must  be  within  the  scope 
of  the  original  disclosure,  and  a  claim  made  by  amendment  to  matter  not 
disclosed  in  the  application  as  originally  filed  is  Invalid. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §  178;  Dec.  Dig. 
<S=>126.] 

3.  Patents  ^=>129 — Suits  for  Infringement — Defenses. 

A  defendant  in  an  infringement  suit  is  not  at  liberty  to  raise  the  ques- 
tion of  want  of  utility  of  the  patented  device,  if  he  has  himself  infringed ; 
infringement  being  an  admission  of  utility. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  182%-186;  Dec. 
Dig.  <©=>129.] 

4.  Patents  <@=>328 — ^Validitt  and  Infringement — Motometer. 

The  granting  of  a  preliminary  injunction  against  infringement  of  the 
Boyee  patent,  No.  1,090,770,  for  a  motometer,  or  device  for  indicating  the 
condition  of  internal  combustion  engines,  especially  automobile  engines, 
hcM  within  the  discretion  of  the  court,  although  the  patent  was  new  and 
its  validity  unadjudicated ;  it  clearly  appearing  that  the  device  is  within 
the  specification,  was  not  anticipated,  and  is  of  great  utility. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  upon  appeal  from  an  order  entered  by  the 
District  Court  of  the  United  States  for  the  Southern  District  of  New 
York  granting  a  preliminary  injunction  restraining  defendant  from  an 
alleged  threatened  infringement  of  letters  patent  No.  1,090,776,  issued 
March  17,  1914,  to  Harrison  H.  Boyce,  for  an  indicating  system  for  in- 
ternal combustion  engines. 

The  Stewart- Warner  Speedometer  Corporation,  a  corporation  organized 
under  the  laws  of  the  state  of  New  York,  is  the  defendant  The  bill  alleges 
that  the  Stewart-Warner  Speedometer  Ck)rporation  of  Virginia  and  the 
Stewart- Warner  Speedometer  Corporation  of  New  York  have  conspired  and 
are  conspiring  to  perform  certain  specified  acts  of  infringement  or  of  threat- 
ened Infringement;  but  the  Stewart-Warner  Speedometer  Corporation  of 
Virginia  is  not  made  a  party  to  the  suit,  not  being  within  the  jurisdiction  of 
the  court.  The  Motometer  Company,  a  corporation  organized  under  the  laws 
of  the  state  of  New  York,  is  the  exclusive  licensee  of  Boyce,  and  is  Joined 
with  him  as  a  complainant 
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S.  E.  Darby,  of  New  York  City,  for  appellant. 
Frederick  P.  Fish  and  Clifford  E.  Dunn,  both  of  New  York  City,  for 
q)pellees. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
complainants  have  sought  and  obtained  a  preliminary  injunction  re- 
straining defendant  from  the  threatened  infringement  of  their  pat- 
ent, and  the  question  is  whether  the  preliminary  injunction  should 
have  been  granted  upon  the  facts  as  disclosed  by  the  affidavits,  or 
whether  relief  should  have  been  withheld  until  a  hearing  upon  the 
merits. 

The  patent  in  suit  is  for  an  invention  known  in  the  trade  as  a  mo- 
tometer,  and  it  relates  to  a  system  for  indicating  the  condition  of  in- 
ternal combustion  engines,  and  particularly  engines  with  water- jacket- 
ed cylinders.  It  is  an  invention  particularly  applicable  to  automobile 
engines  of  internal  combustion  type.  The  object  of  it  is  well  set 
forth  in  the  specification  of  the  patent  which  is  as  follows : 

"This  invention  relates  to  a  system  for  indicating  the  condition  of  in- 
ternal combustion  engines  of  various  types,  and  particularly  of  those  styles 
wherein  the  cylinders  are  cooled  by  a  fluid  medium  which  is  circulated  there- 
around  or  thereabout,  the  indicating  means  being  located  without  or  not  in 
direct  contact  with  the  cylinders. 

"While  my  Invention  is  generally  applicable  to  stationary  and  other  ex- 
plosive engines  of  any  character  and  under  varying  conditions  of  service,  it 
is  especially  adaptable  for  use  in  connection  with  automobiles  and  the  like, 
wherein  the  engine  cylinders  are  cooled  by  a  liquid  delivered  or  supplied 
thereto  through  any  suitable  medium,  as,  for  instance,  from  a  radiator  or  the 
like,  which  is  customarily  situated  some  distance  away  from  the  engiue 
cylinders,  though  I  would  have  it  expressly  understood  that  I  in  no  wise  limit 
myself  to  this  specific  application  or  embodiment  of  my  invention,  which  I 
have  selected  as  a  basis  for  illustrating  and  describing  my  invention,  merely 
for  the  purpose  of  rendering  a  clear  and  comprehensive  understanding  of  the 
scope  and  novel  features  thereof. 

**My  invention  broadly  comprehends  the  provision  or  arrangement  of 
means  for  Indicating  the  condition  or  temperature  of  the  engine,  the  action 
of  the  temperature  indicating  means  being  governed  or  controlled  by  the 
water  or  other  circulating  medium  employed  for  producing  such  variations 
In  the  temperature  of  the  cylinders  as  may  be  necessary  or  desired  by  the 
operator. 

"I  have  found  that  many,  if  not  most,  of  the  troubles  to  which  internal 
combustion  engines  are  subject,  result  directly  or  indirectly  in  a  change  in 
the  temperature  of  the  engine  and  cooling  system,  this  leing  true,  for  in- 
stance, of  such  contingencies  as  imperfect  lubrication,  improper  adjustment  of 
the  carburetor,  insuflSdent  water  in  the  radiator,  failure  of  proper  circulation 
of  the  cooling  water,  broken  fan  belt,  etc.,  and  it  is -the  object  of  the  present 
invention  to  provide  an  effective  indicator  governed  by  such  changes  of  tem- 
perature which  will  call  to  the  attention  of  the  operator  the  existence  of 
conditions  Inimical  to  the  satisfactory  operation  of  the  engine,  arising  from 
any  of  these  or  similar  causes." 

The  complainant's  device  embodies  the  idea  primarily  of  affording 
protection  against  the  great  evil  of  engine  overheating,  for  which  pre- 
viously there  had  existed  no  remedy.  It  also  provides  an  indication 
to  the  operator  of  the  thermal  condition  of  his  engine.  Both  of  these 
results  are  accomplished  by  the  use  of  a  temperature  responsive  device 
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located  in  the  air  space  at  the  top  of  the  radiator  of  the  engine  cooling 
system.  Through  this  instrument  a  continuous  temperature  indication 
is  given  for  the  guidance  of  the  operator.  This  indication  is  not  of  ex- 
act water  temperatures,  but  shows  changes  in  thermal  condition.  When 
the  point  of  danger  is  reached  and  steam  is  formed  in  the  radiator,  the 
instrument  affords  an  unmistakable  trouble  signal.  This  is  due  to  the 
peculiar  organization  of  the  apparatus  whereby  the  temperature  re- 
sponsive element  or  thermometer  normally  indicates  a  lower,  but  sub- 
stantially proportional,  temperature  with  relation  to  the  water  tem- 
perature, which  jumps  to  the  actual  temperature  upon  the  occurrence 
of  dangerous  conditions. 

The  device  which  defendant  proposes  to  put  on  the  market,  and 
which  is  called  the  Stewart  radiator  meter,  is  an  instrument  of  exactly 
the  same  character  as  the  Boyce  motometer.  The  circular  which  de- 
fendant has  put  out  shows  conclusively  that  it  is  designed  for  exact- 
ly the  same  purpose,  and  that  it  does  exactly  the  same  work  in  exactly 
the  same  way.  Like  the  Boyce  motometer,  it  is  designed  to  be  attached 
to  the  radiator  cap  of  an  automobile,  and  it  has  an  indicator  which 
provides  temperature  readings  visible  from  the  driver's  seat.  The  in- 
dicator is  governed  by  a  temperature  responsive  element  which  differs 
from  that  in  plaintiff's  device  in  length  by  about  one-half  an  inch,  which 
projects  downwardly  through  the  radiator  cap  exactly  as  does  the 
Boyce  device.  In  the  latter  device  the  temperature  responsive  element 
is  located  in  the  air  space  above  the  water,  while  in  defendant's  it  ex- 
tends into  the  water.  But  it  appears  from  defendant's  own  circular 
that  it,  Hke  the  complainant's  device,  "is  affected  by  the  temperature  of 
the  air  over  the  water."  And  as  an  automobile  cannot  run  more  than 
a  few  miles  before  a  certain  proportion  of  the  water  in  the  radiator  is 
dissipated  and  lost  by  evaporation,  expansion,  and  overflow,  and  that 
ordinarily  the  radiator  does  not  begin  to  heat  until  the  machine  has  run 
10  miles,  it  is  perfectly  clear  to  us  that  the  thermostat  bar  or  tempera- 
ture responsive  element  in  defendant's  device  constitutes  a  palpable 
and  obvious  infringement,  and  one  that  would  be  enjoined  upon  the 
merits,  if  at  final  hearing  the  complainant's  patent  was  found  valid. 

It  appears  that  gasoline  engines  such  as  are  now  universally  used  in 
automobiles  differ  from  other  types  of  power  units  in  that  the  power  is 
produced  in  the  cylinder  by  the  explosion  of  a  gaseous  mixture.  This 
explosion  generates  so  much  heat  that  unless  provision,  in  addition  to 
lubrication,  is  made  for  cooling  the  engine  parts,  they  would  be  de- 
stroyed. All  automobile  engine  cylinders  are  now  provided  with  a 
water  jacket,  through  v^hich  cool  water  is  forced  to  circulate  by  means 
of  pumps,  syphon,  and  other  arrangements.  And  a  well-designed  en- 
gine, if  properly  lubricated,  operates  efficiently  so  long  as  its  cooling 
system  works  satisfactorily.  But  any  derangement  of  the  system  means 
overheating,  whether  it  be  from  low  water,  a  broken  or  clogged  water 
pump,  a  broken  fan  belt,  or  faulty  lubrication.  In  order  to  secure  the 
highest  efficiency  of  operation  and  regular  and  flexible  action  in  an 
automobile  engine,  it  is  essential  that  the  cooling  be  not  carried  to  an 
excess.  In  a  cold  engine  the  charge  is  not  exploded  with  regularity 
in  the  cylinders  and  fuel  is  wasted.  Engines  cannot  be  safely  operat- 
ed at  a  temperature  which  raises  the  cooling  water  in  the  cylinder 
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jackets  above  boiling,  as  such  a  temperature  causes  the  water  to  boil 
away  and  fail  to  perform  its  cooling  function.  The  closer  the  temper- 
ature is  kept  to  the  boiling  point,  the  more  efficient  is  the  operation 
of  the  engine.  In  standard  makes  of  automobiles  the  temperature  of 
the  water  in  the  cooling  system  will  be  from  190  degrees  to  202  de- 
grees F.  when  representing  safe  conditions,  while  212  degrees  F.,  or 
boiling,  indicates  danger.  The  mere  attaining  a  dangerous  degree  of 
heat  in  the  engine  is  not  necessarily  fatal.  But  the  damage  is  done  by 
continued  operation  of  the  engine  at  the  dangerous  temperature. 

[1]  It  is  necessary  to  keep  in  mind  that  the  granting  of  a  prelim- 
inary injunction  rests  in  the  sound  judicial  discretion  of  the  court  of 
original  jurisdiction.  The  question  is  not  whether,  on  the  facts  as  dis- 
closed, the  appellate  court  would  have  issued  the  injunction.  It  is 
rather  whether  the  trial  court  abused  its  discretion  in  the  course  it 
adopted.  The  question  for  us  is  whether  the  record  clearly  establishes 
that  the  court  below  abused  its  discretion  and  departed  from  the  rules 
and  principles  established  for  the  guidance  of  the  courts  of  equity  in 
cases  of  this  character.  American  Grain  Separator  Co.  v.  Twin  City 
Separator  Co.,  202  Fed.  202,  206,  120  C.  C.  A.  644  (1912). 

It  was  at  one  time  thought  in  England  that  a  court  of  equity  should 
not  interfere  for  the  protection  of  a  patent  by  injunction  until  the  va- 
lidity of  the  patent  had  been  established  at  law.  But  the  rule  became 
established  in  that  country  to  the  contrary.  Universities  of  Oxford  and 
Cambridge  v.  Richardson,  6  Vesey,  689.  And  in  this  country  the  fed- 
eral courts  have  been  inclined  to  view  with  considerable  liberality  the 
issuance  of  an  injunction,  although  the  complainant  may  not  have  es- 
tablished the  validity  of  his  patent  in  a  trial  at  law  before  making  ap- 
plication for  an  injunction  for  the  protection  of  his  rights.  This  court 
has  never  held  that  a  preliminary  injunction  will  not  ht  issued  in  any 
case  where  the  validity  of  the  patent  has  not  been  previously  estab- 
lished. But  while  recognizing  the  fact  that  it  is  not  necessary  that 
the  validity  of  the  patent  should  have  been  previously  determined,  we 
have  been  reluctant  to  approve  the  granting  of  a  preliminary  injunc- 
tion where  the  patent  was  comparatively  new.  And  it  has  been  our 
practice  to  disapprove  of  its  issuance  in  a  case  at  all  doubtful  and  where 
there  appeared  to  be  any  substantial  controversy  between  the  parties. 
The  case  at  bar  must  be  exceptional  in  its  circumstances  to  justify  any 
departure  from  the  practice  so  well  established.  If  a  patent  alleged  to 
have  been  infringed  is  an  old  one,  that  circumstance  in  itself  affords 
some  reason  for  allowing  a  preliminary  injunction  to  issue  to  restrain 
an  alleged  infringement.  But  where  a  patent  is  new,  its  validity  nec- 
essarily having  been  neither  adjudicated  nor  acquiesced  in,  the  issu- 
ance of  a  preliminary  injunction  without  a  hearing  upon  the  merits  is 
usually  regarded  as  unwarranted  and  improper.  But  the  fact  that  a 
patent  was  issued  as  of  yesterday  may  not  always  lead  a  court  to  re- 
fuse a  preliminary  injunction.  The  case  must  be  very  exceptional  in  its 
circumstances,  however,  to  justify  such  a  course.  The  matter  rests  in 
the  discretion  of  the  court,  and  the  right  to  and  the  necessity  for  the 
injunction  should  be  clearly  shown. 

In  the  case  at  bar  there  has  been  no  prior  adjudication  of  the  validity 
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of  the  patent.  The  patent  itself  is  of  very  recent  date,  having  been  is- 
sued but  three  weeks  before  the  suit  was  commenced.  The  patent  sued 
on,  as  above  stated,  was  issued  on  March  17,  1914,  and  this  suit  was 
commenced  on  April  11,  1914,  just  25  days  after  the  issuance  of  the 
patent.  The  order  to  show  cause  why  the  preliminary  injunction  should 
not  be  granted  was  made  without  notice  and  served  upon  the  defend- 
ant on  April  14,  1914.  The  defendant  filed  its  answer  on  May  1,  1914, 
and  the  motion  for  the  injunction  was  heard  and  subsequently  granted 
and  the  order  entered  on  May  21,  1914.  Ordinarily  a  proceeding  of 
so  summary  a  character  would  afford  very  little  opportunity  for  in- 
vestigation and  research  to  discover  what  the  prior  art  might  disclose 
concerning  the  patent  alleged  to  have  been  infringed.  It  appears,  how- 
ever, that  the  matter  of  the  complainant's  device  was  brought  to  the 
defendant's  attention  early  in  October,  1913,  by  one  of  the  complain- 
ant's associates  while  the  matter  was  still  pending  in  the  Patent  Office. 
At  that  time  defendant  made  full  inquiry  as  to  the  patents  then  pending 
and  as  to  the  device  itself.  This  was  at  an  interview  which  took  place 
between  Mr.  Townsend  and  one  Whitney,  who  was  the  "right-hand 
man"  of  Mr.  Stewart,  of  the  Stewart- Warner  Corporation.  Mr.  Town- 
send  in  his  affidavit  states : 

"He  seemed  particularly  interested  in  the  patent  situation,  and  asked  me 
what  patents  we  had.  I  informed  him  that  at  that  date  we  only  had  design 
patents,  but  that  we  had  other  patent  applications  in  the  oflace  relating  to  the 
taking  of  the  temperature  of  the  air  above  the  water,  which  we  knew  to  be 
the  only  practical  method.  He  stated  that  design  patents  were  practically 
worthless  as  a  slight  change  could  be  made  to  avoid  them.  However,  he 
stated  there  might  be  something  good  in  the  basic  idea  of  recording  the 
temperature  of  the  air  above  the  water.  He  asked  for  particulars  as  to  why 
we  found  it  advisable  to  patent  and  use  this  method  of  construction. 

**I  went  into  detail,  showing  him  the  disadvantage  of  submerging  the  bulb 
or  temperature  responsive  element  of  the  motometer  and  the  benefits  to  be 
derived  by  not  submerging  the  bulb,  viz.:  Quick  rise  in  case  of  danger,  best 
method  of  recording  broken  water  pump,  and  particularly  the  fact  that  a 
submerged  bulb  was  almost  useless  on  a  hot  summer  day  on  thermo-syphon 
cars,  because  the  rise  in  temperature  from  normal  running  conditions  to  a 
condition  of  danger  was  so  slight.  From  a  commercial  standpoint,  I  ex- 
plained that  the  instrument  not  taking  the  temperature  of  the  air  above  the 
water  would  be  almost  useless  on  Fords  and  Overlands,  as  these  cars  em- 
ploy the  thermo-syphon  system  of  cooling  and  build  (include?)  almost  half  the 
cars  made  in  the  United  States." 

The  defendant  at  once  proceeded  to  get  up  the  device  which  is  al- 
leged to  infringe  and  in  January,  1914,  had  it  on  exhibition  in  Chica- 
go. It  appears  that  Mr.  Whitney  had  stated  immediately  after  the 
interview  with  Mr.  Townsend  that  he  did  not  believe  the  complainant's 
patents  were  good.  The  defendant,  therefore,  had  actual  knowledge  of 
the  complainant's  device  and  patent  claim  for  more  than  six  months 
prior  to  the  hearing  of  the  motion  for  the  preliminary  injunction. 
And  as  with  full  knowledge  of  the  plaintiff's  claims  it  proceeded  to  get 
up  its  infringing  device,  it  has  no  right  to  complain  that  it  was  called 
upon  to  show  its  justification  and  submit  its  defense  six  months  later. 

If  there  is  an  arguable  question  as  to  the  patent's  validity,  clearly 
the  injunction  should  not  have  issued  at  this  stage  of  the  proceedings. 
Courts  do  not  attempt  to  decide  doubtful  questions  on  motions  for  a 
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preliminary  injunction,  and  it  is  of  course  well  settled  that  in  case  of 
doubt  such  an  injunction  will  not  be  granted,  especially  where  the 
defendant  is  financially  responsible.  And  in  this  suit  no  question  is 
raised  as  to  the  financial  responsibility  of  the  defendant.  The  defend- 
ant company  and  its  subsidiaries  constitute  an  immense  organization 
having  a  capital  of  over  $13,000,000,  and  it  is  said  to  be  the  largest 
manufacturer  and  distributor  of  automobile  accessories  in  the  world. 

While  giving  full  recognition  to  the  general  rule  that  ordinarily, 
where  the  validity  of  a  patent  has  neither  been  adjudicated  nor  ac- 
quiesced in  by  the  public,  an  injunction  should  be  refused,  we  have 
not  applied  it  to  cases  where  no  doubt  was  entertained  as  to  the  valid- 
ity of  the  patent.  In  Fuller  v.  Gilmore  (C.  C.)  121  Fed.  129  (1902), 
Judge  Lacombe  said: 

"Defendant  calls  attention  to  the  circumstance  that  the  patent  has  never 
been  adjudicated,  and  is  of  such  recent  date  that  long  acquiescence  cannot 
be  shown,  as  sufficient  ground  for  refusing  preliminary  injunction.  ♦  ♦  ♦ 
When  the  specification  shows  that,  assnming  facts  of  common  knowledge,  it 
will  probably  need  some  affirmative  evidence  to  indicate  the  presence  of  in- 
Tention,  or  when  some  testimony  put  in  by  defendant  as  to  the  prior  state 
of  the  art.  slight  though  it  be,  indicates  that  there  may  be  some  arguable 
question  as  to  validity,  or  as  a  construction  of  the  claims  broad  enough  to 
cover  the  device  complained  of,  then  preliminary  injunction  on  affidavits  is 
refused.  But  where  the  patent  appears  to  be  novel,  useful,  and  ingenious, 
and  there  is  no  evidence  at  all  assailing  its  validity,  the  presumption  arising 
from  issue  of  letters  patent  will  be  sufficient  to  warrant  injunctive  relief. 
The  same  rule  should  apply  where  the  sole  evidence  as  to  prior  art  is  wholly 
unpersuasive." 

In  Lambert  Snyder  Vibrator  Co.  v.  Marvel  Vibrator  Co.  (C.  C.) 
138  Fed.  82  (1905),  we  held  that  the  fact  that  a  patent  had  not  been 
adjudicated  was  not  sufficient  ground  for  refusing  a  preliminary  in- 
junction against  its  infringement,  where  the  infringement  was  clear, 
unless  there  was  a  substantial  question  as  to  its  validity.  And  in  Palm- 
er v.  Wilcox  Mfg.  Co.  (C.  C.)  141  Fed.  378  (1905),  we  held  that  the  fact 
that  a  patent  was  unadjudicated  would  not  defeat  the  right  to  a  prelim- 
inary injunction  against  its  infringement,  unless  it  also  appeared  from 
common  knowledge  or  from  the  prior  art  shown  that  there  was  reasona- 
ble ground  for  doubt  as  to  its  validity ;  the  presumption  arising  from  its 
issuance  by  the  Patent  Office  being  sufficient  to  warrant  injunctive  re- 
lief against  an  infringer. 

[I]  The  defendant  claimed  that  the  Boyce  patent  was  void  because 
as  issued  it  was  for  an  invention  entirely  different  from  that  pre- 
sented in  the  application  originally  filed.  An  applicant  must  in  his  ap- 
plication describe  not  merely  the  principle  of  his  invention,  but  the 
best  mode  in  which  he  contemplates  applying  the  principle,  and  he 
must  describe  the  means  he  proposes  to  employ  in  such  full,  clear, 
and  exact  terms  as  will  make  it  possible  for  those  skilled  in  the  art 
without  other  aid  to  make  and  use  the  invention.  And  if  his  applica- 
tion is  amended  the  amendment  must  be  within  the  scope  of  the  orig- 
inal disclosure.  A  claim  made  by  amendment  to  matter  not  disclosed 
in  the  application  as  originally  filed  is  invalid.  Hobbs  v.  Beach,  180 
U.  S.  383,  21  Sup.  Ct.  409,  45  L.  Ed.  586  (1901). 
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It  appears  that  changes  were  made  in  the  specification  of  the  ap- 
plication resulting  in  the  patent  in  suit.  Those  changes  tended  to  great- 
er clearness  and  fuller  explanation  of  the  invention,  and  thus  made 
the  patent  as  issued  more  valuable  to  the  public  as  a  disclosure  of  the 
patented  invention.  But  we  are  unable  to  discover  that  the  patent  as 
issued  is  not  the  identical  invention  which  Boyce  described  in  his  ap- 
plication as  filed.  Both  the  specification  and  drawing  of  the  applica- 
tion as  filed  clearly  show  that  the  temperature  responsive  element  or 
thermometer  was  mounted,  and  was  intended  to  be  mounted,  in  the 
air  space  at  the  top  of  the  radiator,  and  not  in  the  water  in  the  ra- 
diator. The  inventor  does  not  state  that  the  temperature  of  the  at- 
mosphere in  the  radiator  air  space  will  be  the  same  as  the  temperature 
of  the  water,  but  that  it  will  correspond  thereto,  by  which  was  meant 
simply  that  there  would  be  a  relation  or  correspondence  between  the 
two  temperatures.  That  there  is  such  a  correspondence  is  of  course 
indisputable.  The  temperature  of  the  air  space  does  correspond  with 
the  temperature  of  the  water  temperature.  It  is  this  fact  which  gives 
to  Boyce's  device  the  great  advantages  it  possesses  and  causes  it  to 
operate  in  the  novel  manner  it  does. 

The  defendant  claimed  that  the  complainant's  device  was  anticipated 
by  the  prior  art.  To  authorize  the  allowance  of  a  patent  there  must 
be  a  substantial  difference  in  principle  from  prior  inventions.  To 
amount  to  anticipation  it  is  essential  that  there  should  be  identity  in 
substance,  and  the  two  things  must  accomplish  the  same  purpose  by 
substantially  the  same  means,  operating  in  substantially  the  same  way. 
And  a  patentee's  claim  to  an  invention  is  anticipated  when  it  appears 
that  another  made  the  invention  before  the  date  when  the  patentee 
made  it.  The  anticipation  may  consist  of  prior  patents  or  publications. 
And  if  prior  invention  is  shown  to  have  existed  and  been  in  use,  it  is 
clearly  of  no  consequence  whether  it  was  patented  or  not.  In  the  case 
at  bar  our  attention  has  been  called  to  a  number  of  prior  patents  which 
defendant  alleges  show  that  the  complainant's  device  was  anticipated. 
But  an  examination  of  the  patents  referred  to  convinces  us  that  there 
is  absolutely  nothing  in  the  claim  of  anticipation  by  the  prior  art.  The 
prior  patents  do  not  disclose  or  in  any  way  suggest  the  invention  of 
the  patent  in  suit.  The  Vissering.  patent.  No.  904-,163,  which  is  the 
only  one  of  these  patents  we  deem  it  necessary  to  refer  to,  was  a  device 
which  had  for  its  object  to  provide  a  gauge  or  indicator  which  would 
show  the  true  height  of  the  water  in  the  radiator.  It  has  no  relation 
whatever  to  the  Boyce  invention,  except  that  it  was  mounted  on  top 
of  an  automobile  radiator  and  that  the  complainant's  motometer  is  also 
mounted  on  the  radiator.  The  Vissering  gauge  is  certainly  incapable 
of  performing  the  functions  of  the  Boyce  motometer.  Its  mode  of  op- 
eration is  certainly  absolutely  different,  and  it  has  no  temperature  re- 
sponsive element  and  indicating,  means  controlled  thereby.  The  record  ■ 
discloses  absolutely  nothing  antecedent  to  the  Boyce  invention  even 
remotely  suggesting  the  inventive  thought  embodied  therein.  No  prior 
use  which  has  ever  been  made  of  a  thermometer  was  brought  to  the 
attention  of  the  court  which  contained  any  suggestion  of  the  novel 
mode  of  operation  used  in  the  Boyce  device,  nor  did  it  appear  that  any 
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thermometer  was  ever  used  to  secure  any  result  at  all  analogous  to 
that  secured  by  the  invention  of  the  patent  in  suit. 

The  evidence  shows  that  prior  to  1912  there  was  absolutely  nothing 
known  in  the  automobile  art  which  would  enable  one  running  an  auto- 
mobile to  discover  an  undue  heating  of  the  engine  in  time  to  rectify 
it  and  avoid  irremediable  damage.  It  was  not  until  complainant's  mo- 
tometer  was  invented  that  any  instrument  existed  which  could  be  used 
in  connection  with  automobiles  to  give  warning,  of  a  dangerous  condi- 
tion of  the  engine.  In  the  face  of  the  affidavits  which  were  presented, 
the  utility  of  the  complainant's  device  cannot  be  doubted.  The  affi- 
davit of  one  who  had  been  driving  racing  cars  in  thi3  country  and 
abroad  since  the  year  1904  was  presented  to  the  court,  in  which  the 
affiant  declared : 

**For  my  own  part,  I  would  not  think  now  of  driving  a  car  in  a  race  without 
a  motometer,  and  the  consensus  of  opinion  of  the  other  drivers  to  whom  I 
haTe  talked  is  the  same.  The  instrument  not  only  gives  warning  of  serious 
trouble  in  ample  time  to  rectify  it,  but  it  enables  a  driver  to  know  at  every 
moment  and  without  moving  from  his  seat,  exactly  what  his  engine  is  doing 
and  whether  or  not  it  is  operating  with  the  greatest  efficiency.  It  enables 
him  to  regulate  his  speed  and  power  so  as  to  get  the  greatest  possible  efficien- 
cy out  of  the  car,  and  the  rapid  rise  of  the  Indicator  is  a  sure  sign  of  serious 
trouble.  In  my  judgment  the  motometer  is  one  of  the  most  important  con- 
tributions to  the  automobile  which  has  been  made  in  years,  and  it  has  sup- 
plied a  want  which  was  long  felt  and  appreciated,  but  which  it  seemed  im- 
possible to  filL  Prior  to  its  invention  there  was  absolutely  nothing  of  the 
kind  known  here  or  abroad,  and  we  were  compeUed  to  drive  cars  blindly, 
and  only  knew  of  heating  troubles  after  it  was  too  late  to  remedy  them." 

An  affidavit  presented  to  the  court,  made  by  one  who  had  been 
engaged  in  the  occupation  of  a  driver  of  racing  automobiles  continu- 
ously since  1909,  stated: 

"In  my  opinion  the  Boyce  motometer  is  an  exceedingly  valuable  addition 
to  the  equipment  of  any  automobile,  and  is  well-nigh  indispensable  in  racing 
or  touring  under  severe  conditions.  I  would  not  think  of  driving  in  a  race 
to-day  without  having  my  car  equipped  with  one,  nor  would  I  go  on  a  long 
tonr  without  one.  I  believe  it  to  be  one  of  the  most  useful  automobile  acces- 
sories that  has  ever  been  placed  upon  the  market" 

An  affidavit  presented  to  the  court,  made  by  a  dealer  in  automobiles 
and  accessories,  stated : 

"I  flrst  heard  of  the  Boyce  motometer  when  I  attended  the  IndianapolLs 
races  on  May  30,  1913.  Previous  to  that  time  in  all  my  experience  I  had 
never  heard  of  any  device  or  apparatus  for  warning  the  driver  of  an  auto- 
mobile of  the  overheating  of  his  engine,  or  of  any  of  the  troubles  leading 
thereto,  or  for  indicating  to  the  driver  the  condition  of  the  engine  or  cooling 
system.  When  I  was  in  Indianapolis,  as  stated,  I  noted  that  most  of  the 
drivers  in  the  500-mile  race  had  their  cars  equipped  with  motometer  which,  as 
tn  entirely  new  device  to  me,  attracted  ray  attention.  I  was  acquainted  with 
many  of  the  drivers,  and  talked  with  them  about  the  motometer,  and  they  all 
wiUiont  exception  praised  it  highly  and  recommended  it  as  a  very  useful 
device.  I  thereupon  procured  a  motometer,  and  on  my  return  to  Chicago  I 
applied  it  to  my  automobile,  a  Mercer  raceabout.  Soon  after  I  purchased 
additional  motometers,  with  which.  I  equipped  the  three  demonstrating  cars 
belonging  to  the  Schillo  Motor  Sales  Company,  of  which  I  was  vice  president. 
*  •  •  My  experience  with  the  motometer  as  dealer  and  user  has  convinced 
nw  that  the  device  is  an  invaluable  addition  to  automobile  equipment.  I 
would  never  think  of  driving  a  car  without  one  at  this  date.  In  my  opinion, 
the  motometer  has  fiUed  an  important  place  in  the  automobile  art,  for  which 
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nothing  ever  existed  before.  I  believe  that  there  Is  a  tremendous  field  for  this 
device,  and  every  car  ought  to  be,  and  doubtless  in  a  few  years  will  be, 
equipped  with  one.  In  my  opinion  it  ^s  a  more  useful  and  necessary  part  of 
the  equipment  of  an  automobile  than  the  speedometer,  which  is  now  universal- 
ly employed." 

An  affidavit  presented  to  the  court,  made  by  the  vice  president  of 
the  Auto  Supply  Company  of  New  York,  stated : 

"For  the  past  year  the  Auto  Supply  Company  has  been  handling  the  motom- 
eter  in  connection  with  its  business  and  has  sold  a  large  number  of  them 
to  automobile  users.  So  far  as  I  have  been  able  to  observe  they  have  given 
great  satisfaction  to  their  purchasers,  and  I  have  never  had  a  single  instru- 
ment returned  as  unsatisfactory  in  operation  or  for  failing  to  accomplish  the 
results  claimed  for  it.  I  believe  that  the  Boyce  motometer  is  a  useful  and 
meritorious  addition  to  automobile  equipment,  and  that  it  is  the  first  device 
ever  placed  on  the  market  for  accomplishing  the  special  and  Important  func- 
tions for  which  it  Is  designed." 

An  affidavit  presented  to  the  court  by  a  consulting,  engineer,  who 
had  been  engaged  in  engineering  work  for  22  years  and  for  the  last 
8  years  in  automobile  engineering,  stated : 

"The  Boyce  motometer  was  first  brought  to  my  attention  at  the  New  York 
Automobile  Show  in  January,  1913.  Prior  to  that  time  I  had  never  heard  of 
any  apparatus  or  construction  enabling  the  driver  to  obtain  timely  informa- 
tion of  the  existence  of  dangerous  conditions  in  the  engine  or  for  exhibiting 
to  him  while  driving  the  conditions  under  which  the  engine  was  operating. 
There  was  absolutely  no  instrument  in  use  for  accomplishing  these  purposes, 
so  far  as  I  am  aware.  Moreover,  if  any  such  device  had  been  known  I  be- 
lieve I  should  have  heard  of  it,  as  in  the  year  1909  I  made  an  exhaustive 
investigation  and  conducted  extensive  experiments  on  apparatus  for  the 
thermal  control  of  steam  generation  for  steam  driven  vehicles.  In  the  course 
of  this  investigation,  I  looked  up  everything  I  could  find  about  the  thermal 
control  of  engines,  but  I  never  came  across  anything  like  the  motometer. 

♦  *  *  I  was  soon  so  convinced  of  the  merits  of  the  motometer  that  I  had 
them  put  on  all  of  the  Mercer  racing  cars,  as  a  protection  against  accidents 
from  overheating,  which  is  very  common  under  the  severe  conditions  of 
racing.     The   motometers   proved    their  value   many   times    on    these   cars. 

♦  ♦  ♦  My  experience  has  emphatically  convinced  me  that  the  motometer 
is  a  most  useful  and  valuable  addition  to  automobile  equipment,  and  I  be- 
lieve that  it  will  meet  with  a  large  and  ever  increasing  sale  In  the  future.  In 
my  opinion  it  will  eventually  be  demanded  by  every  automobile  user  as  an 
essential  part  of  the  equipment  of  his  car.  It  fills  a  real  need  in  the  in- 
dustry." 

It  also  appears  that  upward  of  10,000  Boyce  devices  have  already 
been  sold  in  the  short  time  they  have  been  on  the  market  and  that,  al- 
though sold  on  a  condition  that  the  device  might  be  returned  within  30 
days,  if  found  unsatisfactory,  and  the  money  refunded,  not  one  single 
instrument  was  ever  returned. 

[3]  The  defendant  claimed  that  the  patent  in  suit  is  for  a  device 
which  is  lacking  in  utility.  To  warrant  the  allowance  of  a  patent  it  must 
be  capable  of  some  beneficial  use.  An  invention  is  deemed  useful  when 
it  will  operate  to  perform  the  functions  and  secure  the  result  intended 
and  its  use  is  not  contrary  to  public  health  or  morals.  The  issuance  of 
a  patent  is  prima  facie  evidence  of  utility,  and  the  burden  is  always  on 
the  defendant  to  show  that  it  is  not  useful.  Parker  v.  Stiles,  Fed.  Cas. 
No.  10749,  5  McLean,  44.  But  the  defendant  is  not  at  liberty  to  raise 
the  question  of  a  want  of  utility  if  he  has  himself  infringed,  because 
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infringement  amounts  to  an  admission  of  utility.  International  Tooth 
Crown  Co.  v.  Hanks*  Dental  Association  (C.  C.)  Ill  Fed.  916,  affirmed 
in  122  Fed.  74,  58  C.  C.  A.  180.  The  court  below  found  infringement 
and  in  our  opinion  was  clearly  justified  in  so  doing.  Therefore  the 
defendant  is  estopped  from  setting  up  a  want  of  utility.  It  is  perfectly 
evident,  however,  that  there  is  no  want  of  utility  in  the  complainant's 
device,  which  is  one  of  very  great  usefulness. 

The  evidence  to  show  that  the  device  is  without  utility  is  wholly  un- 
persuasive,  and  the  criticism  of  it  contained  in  the  affidavits  of  the  ex- 
perts on  behalf  of  the  defendant  is  so  evidently  based  upon  an  entire 
misunderstanding  of  the  invention  that  we  feel  justified  in  absolutely 
disregarding  it.  The  theory  of  these  experts  is  that  a  device  which 
merely  indicates  when  water  temperature  of  212  degrees  F.  is  reached 
is  useless.  In  the  first  place,  the  Boyce  device  indicates  temperature 
changes  at  all  times,  although  it  does  not  indicate  exact  water  temper- 
ature. Changes  in  the  water  temperature  cause  changes  in  the  air 
temperature  in  space  about  it.  And  in  the  second  place  the  mere  at- 
tainment of  a  water  temperature  of  212  degrees  F.  is  not  necessarily 
destructive  of  the  automobile  engine  or  disastrous  to  the  mechanism. 
The  damage  to  the  engine  and  the  mechanism  is  not  wrought  the  mo- 
ment threatening  conditions  arise.  The  danger  arises  from  disregard- 
ing the  conditions  after  they  arise  and  continuing  to  operate  the  ma- 
chine in  disregard  of  them.  The  Boyce  device,  by  providing  a  warn- 
ing signal  indicating  that  the  point  of  excessive  heat  has  been  reached, 
is  an  effective  and  timely  warning  that  a  dangerous  degree  of  over- 
heating has  been  reached,  and  if  it  is  not  disregarded  all  serious  trouble 
can  be  avoided. 

[4]  If  we  entertained  a  doubt  as  to  the  utility  of  this  device,  or  as 
to  its  having  been  anticipated  by  the  prior  knowledge  and  use,  or  as  to 
its  being  a  different  invention  from  that  originally  disclosed  and  claim- 
ed m  the  application  on  which  the  patent  was  granted,  we  should 
think  an  abuse  of  discretion  had  been  committed  in  granting  an  injunc- 
tion before  final  hearing.  But  being  convinced  as  we  are  in  respect  to 
these  matters,  we  see  no  reason  to  think  that  the  court  abused  its  dis- 
cretion in  awarding  the  injunction. 

The  order  granting  the  preliminary  injunction  is  affirmed. 


(220  Fed.  127) 

J.  F.  ROWLEY  CO.  v.  COLUMBUS  PHARMACAL  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  5,  1915.) 
No.  2512. 
L  Patents  ^=>32S — Validity   and    Infbingement — ^Abtificial   Limb    Sus- 

PENDEE. 

The  Rowley  patent,  No.  644,464,  for  an  artificial  limb  suspender  in- 
tended for  use  on  artificial  legs  for  amputations  above  the  knee,  which 
combines  in  one  suspender  passing  over  the  shoulder  a  carrying  strap 
slidingly  attached  to  the  thigh  section,  and  slidlngly  connected  to  an  op- 
erating strap  attached  to  the  leg  or  shin  section,  discloses  invention ;  also 
construed,  and  heH  infringed. 

^=3For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
136C.C.A.— 6 
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2.  Patents  ^=»162 — Effect  of  Patent  Office  Proceedings. 

Applicant  foresaw  the  variation  from  his  form  which  defendant  sob- 
sequently  made,  chose  language  which  well  covered  that  later  form,  and 
explained  to  the  Patent  Office  that  the  language  was  selected  with  that 
purpose  and  did  have  that  effect.  Thereupon  the  claim  was  allowed. 
Held,  that  the  claim  in  the  patent  should  receive  the  construction  thus 
given  by  Office  and  applicant 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §  237;  Dec.  Dig. 
<S=>l(i2.] 

3.  Patents  ^=:9l55 — ^Effect  of  Disclaimeb. 

When  necessary  to  construe  a  claim  limitation  in  order  to  determine 
the  question  of  infringement,  a  specification  disclaimer  of  an  older  patent 
will  not  control  the  meaning  of  the  claim  limitation,  unless  the  respect  In 
which  defendant's  device  differs  from  the  patent  Is  the  same  respect  In 
which  the  patent  differs  from  the  reference. 

TEd.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §  227% ;  Dea  Dig. 
<S=>155.] 

4.  Patents  ^=5>168 — Effect  of  Patent  Office  Proceedings. 

When  the  examiner  Inquired  regarding  the  meaning  of  a  phrase  which 
ml)[:ht  or  might  not  limit  a  claim  in  a  material  particular,  and  the  ap- 
plicant explained  that  It  was  used  In  the  broader  and  nonllmltlng  sense, 
and  the  Office  acquiesced,  and  the  patent  Issued,  that  may  be  sufficient  to 
turn  the  scale  In  favor  of  the  broader  construction. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  243%,  244;  Dec 
Dig.  «=»1G8.] 

5.  Patents  ^=5>172 — Defendant  Acting  under  Later  Patent. 

The  existence  of  a  later  patent,  under  which  defendant's  structure  Is 
made,  has  no  tendency  to  show  noninfringement 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  f  247;  Dea  Dig. 
<&=>172.J 

Apf)eal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Southern  District  of  Ohio ;  John  E.  Sater,  Judge. 

Suit  in  eqiiity  by  the  J.  F.  Rowley  Company  against  the  Columbus 
Pharmacal  Company.  Decree  for  defendant,  and  complainant  ap- 
peals.   Reversed. 

W.  R.  Rummler,  of  Chicago,  111.,  for  appellant. 
C.  C.  Shepherd,  of  Columbus,  Ohio,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  In  this  infringement  suit,  based  on  pat- 
ent No.  644,464,  issued  February  27,  1900,  to  Rowley,  for  an  *'arti- 
ficial  Hmb  suspender,"  the  court  below,  assuming  the  validity  of  the 
patent,  thought  the  claims  must  be  so  limited  that  there  would  be  no 
infringement,  and  dismissed  the  bill.  The  plaintiff  below,  the  own- 
er of  the  patent,  appeals. 

While  the  ultimate  disposition  of  the  case  must  depend  upon  the 
construction  of  the  claim  in  respect  to  an  express  limitation  found 
therein,  this  in  turn  depends  in  part  upon  the  advance  which  Rowley 
made  over  existing  knowledge ;  and  the  inquiry  may  well  be  approached 
along  the  road  adopted  in  Davis  Co.  v.  New  Departure  Co.  (C.  C. 
A.  6,  October  16,  1914)  217  Fed.  775,  133  C.  C.  A.  505.      This  is 

^=:9For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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to  inquire :  First,  what  was  Rowley's  real  advanced  step  or  new  con- 
cept? Second,  is  defendant's  structure  within  the  limits  of  such  ad- 
vance? And,  third,  if  so,  do  the  terms  of  the  claim,  when  fairly  read, 
require  such  an  interpretation  as  to  sanction  defendant's  appropriation 
of  Rowley's  idea? 

[1]  The  controversy  has  to  do  with  artificial  legs  for  amputations 
above  the  knee,  and  comprising  a  thigh  section,  in  the  upper  open  sock- 
et end  of  which  the  leg  stump  is  inserted,  and,  pivoted  to  the  thigh  sec- 
tion at  its  lower  end,  what  is  called  in  the  patent  the  leg  section  (but 
which  we  hereafter  call  the  shin),  comprising  the  foot  and  the  leg  below 
the  knee.  To  approximate  natural  conditions,  two  things  must  be  ac- 
complished: The  thigh  must  be  held  to  the  wearer's  leg  stump  and 
body  so  as  to  permit  free  motion  at  the  waist  and  at  the  hip  joint; 
and  also  there  must  be  some  means  of  controlling  the  action  of  the 
shin  in  addition  to  its  mere  gravity-caused  oscillation.  To  hold  the 
thigh  in  position,  it  was  natural  to  carry  over  the  shoulder  a  strap 
fastened  to  the  front  and  rear  of  the  thigh  at  its  top,  and  as  the  front 
and  rear  straps  would  slacken  and  tighten  with  the  motions  of  walk- 
ing or  sitting,  and  as  the  resulting  chafing  or  rubbing  over  the  shoulder 
would  be  troublesome,  it  would  seem  that  this  supporting  strap  might 
be,  at  the  bottom,  a  continuous  loop  attached  to  the  top  of  the  thigh 
on  one  side  and  sliding  through  its  point  of  attachment,  so  that  the 
strap  would  remain  always  tight.  This  thought  was  elaborated  by 
making  the  lower  part  of  the  strap  in  the  form  of  a  cord  which  would 
slide  easily  through  guides  or  loops  at  the  point  of  attachment,  by 
providing  two  of  such  sliding  attachments  for  the  cord  forward  and 
back  of  the  side  center  of  the  top  of  the  thigh,  and  by  doubling  this 
arrangement  on  the  other  side  of  the  thigh,  so  that  there  were  either 
two  separate  loops  and  straps  passing  over  the  shoulder,  or  so  that 
the  strap  depending  from  the  shoulder  was  bifurcated;  one  section 
slidingly  attached  to  the  outside,  and  the  other  to  the  inside  of  the 
thigh  near  its  top.  All  this  had  been  done  by  Collins,  in  1884  (pat- 
ent No.  295,675),  and  by  Winkley  in  1887  (patent  No.  371,239),  as 
well  as  by  others.  These  devices  were  carrying  straps,  and  carrying 
straps  only,  and  in  each  embodiment  the  carrying  strap  was  not  con- 
nected to  the  shin,  save  by  that  indirect  connection  which  was  inherent 
in  the  knee  joint,  and  whereby,  when  the  thigh  was  lifted  and  moved, 
the  shin  would  swing  by  the  force  of  gravity,  sometimes  aided  by 
interposed  flexor  and  extensor  spring  connections. 

To  accomplish  the  other  necessary  object,  viz.,  control  of  the  shin, 
various  elastic  and  spring  connections  between  thigh  and  shin  had  been 
provided,  and  a  cord  or  strap  attached  directly  to  the  shin  and  running 
upward  over  the  thigh  was  not  new.  We  cannot  find  that  the  idea 
of  operating  the  shin  through  such  cord  by  the  voluntary  movement 
of  the  upper  part  of  the  body  had  ever  been  clearly  disclosed.  Reicb- 
enbach,  by  patent  No.  41,238  of  1864,  had  such  a  cord  attached  to  a 
belt,  and  the  belt  was  connected  to  a  strap  over  the  shoulder ;  but  this 
seems  to  be  a  mere  carrying  device,  and  Reichenbach  depended  on 
the  motion  of  the  thigh  to  affect  the  shin.  In  the  construction  illus- 
trated, it  is  possible  tiiat  lifting  the  shoulder  would  have  a  tendency 
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through  this  cord  to  swing  the  shin  forward,  but  that  is  doubtful; 
and  the  idea  never  occurred  to  Reichenbach,  so  far  as  his  specifica- 
tion indicates.  Legran,  by  patent  No.  52,057,  of  1866,  provided  a 
cord  attached  to  the  front  of  the  shin  carried  upward  over  the  thigh 
and  attached  to  a  ^'breast  plate,"  which  in  turn  was  held  in  position 
by  a  bandage  passing  under  one  and  over  the  other  shoulder.  This 
coVd  and  breast  plate  were  entirely  disconnected  and  separate  from 
the  carrying  suspender.  Legran's  construction  was  more  likely  to 
permit  some  control  of  the  shin  through  a  shoulder  movement  than 
was  Reichenbach*s ;  but  this  idea  had  not  occurred  to  Legran,  un- 
less he  refers  to  that  function  when  he  says  that  his  cord  and  his 
breast  plate  and  shoulder  bandage  press  the  leg  and  hold  it  firm.  *'and 
they  also  greatly  assist  in  the  movements  of  the  leg  by  the  movements 
of  the  body  of  the  wearer."  Monroe,  by  patent  No.  58,351,  shows 
a  flexible  strap  connected  to  the  shin  at  front  and  sides,  and  passing 
up  the  front  of  the  thigh ;  but  he  says  that  these  straps  are  to  sustain 
the  weight  of  the  limb,  and  that  they  are  "firmly  secured"  to  the 
thigh,  so  that  obviously  there  cannot  be  any  shin  effect  from  a  shoulder 
movement.  Frees,  No.  401,426,  comes  closer  than  any  one  else;  but 
the  motion  of  what  corresponds  to  the  lower  loop  of  his  strap  was 
automatic,  rather  than  voluntary,  and  if  this  motion  operated  the  shin 
by  the  connection  shown,  that  function  was  only  vaguely  disclosed, 
and  was  not  known  to  Frees.  He  calls  the  connection  a  spring.  We 
are  inclined  to  think  that  this  function  of  shin  control  through  the 
raising  of  the  shoulder  cannot  be  found  in  any  earlier  device,  ex- 
cept by  uniting  thereto  the  ideas  first  disclosed  by  Rowley ;  but,  how- 
ever that  may  be,  certain  it  is  that  no  one  of  these  shin  operating  cords 
had  ever  been  attached  to  or  made  unitary  with  the  carrying  strap 
passing  over  the  .shoulder. 

In  1899,  Rowley  had  been  engaged  for  many  years  in  the  manufac- 
ture of  artificial  legs,  and  was  actually  familiar  with  all  the  devices 
on  the  market,  and  with  the  old  patents  which  have  been  mentioned. 
It  occurred  to  him  that  he  could  unite  into  one  device  the  old  carry- 
ing strap  and  an  operating  strap  for  the  shin.  He  did  this  by  cutting 
off  the  shin  strap  of  Legran  or  Monroe  just  above  the  knee  and  throw- 
ing away  all  of  it  above  that  point,  and  at  that  point  slidingly  con- 
necting it  to  the  loop  of  the  carrying  strap,  which  itself  was  slidingly 
connected  to  the  thigh.  See  his  Figs.  1  and  2,  below.  Obviously, 
this  amounted  to  taking  the  lower  free  end  of  the  loop  of  the  carry- 
ing suspender,  between  its  front  and  rear  points  of  sliding  attach^ 
ment  to  the  thigh,  extending  or  carrying  this  loop  downward,  and 
by  sliding  connection  attaching  it  to  the  front  of  the  shin  at  a  point 
far  enough  below  the  knee  so  that  a  pull  would  be  operative  to  straight- 
en the  knee.  In  the  form  which  he  showed  in  his  drawing,  the  sliding 
connection  between  the  carrying  suspender  and  the  thigh  consisted 
of  leather  loops  or  guides  through  which  the  cord  which  formed  the 
lower  loop  part  of  the  suspender  would  easily  slide,  and  the  sliding 
connection  between  the  carrying  suspender  and  the  shin  consisted  of 
a  pulley  at  the  upper  end  of  the  shin  strap,  through  which  pulley  the 
carrying  cord  also  passed  intermediate  of  its  front  and  rear  attacb- 
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ments  to  the  thigh  section.^  The  result  was  that  if,  while  the  knee 
was  bent,  the  wearer's  shoulder  was  Hfted,  the  depending  loop  at  the 
bottom  of  the  carrying  suspender  was  correspondingly  lifted,  and  the 
extensor  cord  reaching  to  the  shin  section  correspondingly  pulled,  and 
the  knee  was  straightened,  while  the  compound  sliding  connection  pro- 
moted ease  of  operation,  and  the  pull  upon  the  knee  extensor  cord 
was  equalized  between  the  front  and  rear  parts  of  the  carrying  strap. 

In  one  point  of  view  (and  if,  indeed,  the  idea  of  an  operating  cord 
worked  from  the  shoulder  was  not  new)  Rowley  made  only  a  slight 
change.  Carrying  the  lower  end  of  the  suspending  loop  down  to  a 
point  of  front  attachment  to  the  shin  was  only  uniting  in  one  strap 
the  former  functions  of  the  two;  but  when  he  also  provided  a  slid- 
ing connection  with  the  shin,  which  permitted  the  carrying  strap  to 
accommodate  itself  to  the  wearer's  motions  just  as  freely  as  before 
and  in  spite  of  the  added  function,  he  displayed  ingenuity  which  we 
think  amounted  to  invention.  That  it  was  not  so  obvious  as  might 
now  be  thought  perhaps  sufficiently  appears  from  the  fact  that,  though 
it  has  proved  very  useful  and  has  greatly  promoted  the  use  of  artificial 
1^,  no  one  ever  did  think  of  it  during  the  33  years  between  1866 
and  1899 ;  and,  indeed,  the  thought  might  well  have  been  discarded  as 
impracticable,  because  it  might  seem  that  the  same  device  could  not 
be  sufficiently  tight  to  hold  the  thigh  in  position  and  sufficiently  loose 
to  permit  the  vertical  shoulder  motion  necessary  for  operating  the 
shin.  We  are  satisfied,  also,  that  Rowley's  real  invention  did  not  lie 
in  any  specific  arrangement  of  the  cords  or  straps  or  guides  or 
pulleys.  These  details  of  his  device  involved  only  skill  and  experi- 
ence in  exact  places  of  attachment  or  precise  selection  of  form.  The 
real  inventive  thought  was  that  the  sliding  carrying  cord  could  reach 
(lo^-n  and  be,  by  a  sliding  connection,  operatively  united  to  the  shin. 

This  conclusion  is  perhaps  inconsistent  with  the  opinion  expressed 
by  the  District  Court  for  the  Northern  District  of  Illinois  granting 
a  preliminary  injunction  based  on  this  patent  in  Rowley  v.  Koeber, 
135  Fed.  363.  The  patent  was  there  considered  as  resting  on  a  nar- 
rower basis  of  invention ;  but  it  is  to  be  observed  both  that  the  scope 
of  the  patent  was  not  very  material,  since  the  defendant  imitated 
closely,  and  that  the  opinion  makes  its  result  depend  on  its  finding 
that  '*the  combination  of  a  leg  holder  and  controller  in  one  suspender 
is  not  new."  If  this  means  that  it  was  not  new  to  combine  in  one 
suspender  a  leg  holder  or  carrier  and  means  of  directly  controlling  the 
shin  section  by  voluntary  motion  of  the  body,  then  it  must  be  assumed 
to  be  founded  on  proof  not  in  the  present  record.  In  the  instant  case, 
the  novelty  of  this  combination  is  not  disputed  by  expert  or  by  coun- 
sel; indeed,  defendant's  superintendent  and  practical  man  and  pat- 
entee in  the  patents  under  which  defendant  manufactures,  and  who 
had  been  engaged  in  tbe  artificial  limb  business  since  1880,  says  that 
as  late  as  19D5  the  Rowley  suspender  was  the  only  one  he  knew  of 

J  In  his  commercial  form,  Rowley  departed  from  his  patent  drawing  by  not 
crossing  the  straps  but  running  them  straight  down,  as  indicated  by  the  dotted 
hues  which  have  been  added  to  Fig.  2. 
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that  was  intended  to  accomplish  the  purpose  of  controlling  the  shin 
by  means  of  the  shoulder  movement. 

The  defendant  has  used  two  forms  of  artificial  leg,  said  to  infringe. 
The  first  form  has  been  abandoned,  and  we  pass  to  the  second,  which 
is  here  shown  by  the  side  of  Figs.  1  and  2  of  the  Rowley  patent. 


Rowley 
Fig.  1 


iRowlcy 
Fig.  2 


Odgers 
(Dcffs) 


In  this  second  form,  the  lower  loop  of  the  carrying  cord  {^)  passes 
through  and  depends  between  front  and  rear  points  of  sliding  attach- 
ment to  the  thigh  {12,  11,  in  front  and  7,  8-26  in  rear).  This  loop 
itself,  without  any  flexible  strap,  is  then  carried  down  and  passed 
around  a  pulley  (9)  on  a  pivoted  bar  {10)  attached  to  the  shin  four 
or  five  inches  below  the  knee  joint  {3).  By  reason  of  the  swing  of 
the  lower  end  of  the  thigh  within  the  upper  end  of  the  shin  section 
in  the  knee-bending  motion,  the  knee  joint  or  pivot  is  situated  several 
inches  above  the  lower  end  of  the  thigh,  and  defendant  has  selected 
for  its  lowermost  rearward  point  of  sliding  attachment  to  the  thigh 
section  a  point  near  this  pivot.  The  cord  here  passes  through  a  guide 
upon  the  outer  surface  of  the  thigh.  This  guide  consists  of  a  bracket 
{26)  opposite  a  grooved  pulley  {8)  mounted  lo6sely  on  the  pivot  bolt 
(5),  which  is,  for  that  purpose,  projected  outside  of  the  leg  surface. 
Plainly,  what  we  have  considered  as  Rowley's  essential  idea  is  in- 
corporated in  this  construction.  The  only  difference  between  it  and 
the  form  shown  in  Rowley  (except  a  detail  hereafter  discussed)  is 
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that  the  sliding  connection  between  the  carrying  loop  and  the  shin  is 
made  by  extending  the  loop  downward  and  passing  it  through  a 
pulley  on  the  shin  instead  of  passing  it  through  a  pulley  on  a  strap 
attached  to  and  extending  upward  from  the  shin;  and  this  is  no  de- 
parture from  the  substance  of  the  Rowley  invention. 

[2]  The  remaining  question  is  whether  the  claims  are  broad  enough 
to  protect  the  invention  against  this  appropriation.  There  are  three 
claims  in  suit,  1,  3,  and  4.  The  first  is  given  in  the  margin.^  The 
second  is  to  the  same  eflFect,  with  the  expressed  qualification  (proba- 
bly implied  in  the  first)  that  the  point  of  connection  to  the  shin  is  be- 
tween the  two  points  of  sliding  attachment  to  the  thigh;  the  fourth 
specifically  calls  for  the  strap  as  the  means  of  connecting  the  shin  to 
the  carrying  loop.  The  first  limitation  suggested  upon  claim  1  is  that 
the  reference  in  the  claim  to  "a  loop  slidingly  connected  to  the  leg 
section"  must  be  confined  to  a  strap  connection,  as  shown  in  the 
drawing,  and  does  not  extend  to  the  somewhat  more  direct  connection 
used  by  defendant.  It  would  be  a  sufficient  answer  that  in  defend- 
ant's actual  construction  a  strap  is  employed,  the  only  diflFerence  be- 
ing that  the  strap  is  made  of  metal  and  is  short,  not  extending  above 
the  knee;  but  it  is  further  clear  that  neither  the  language  employed 
nor  the  state  of  the  art  requires  this  limitation,  and  that  its  presence 
is  almost  necessarily  negatived,  by  comparison  with  claim  4,  which 
is  differentiated  alone  by  the  inclusion  of  this  limiting  feature.  If, 
still,  there  could  be  doubt,  reference  to  the  Patent  Office  proceedings 
shows  that  the  examiner  objected  to  claim  1,  because  the  invention 
was  definitely  set  forth  in  (present)  claim  4,  and  because  he  did  not 
see  that  claim  1  could  refer  to  any  structure  which  did  not  contain 
the  strap  and  which  could,  at  the  same  time,  be  operative.  He  re- 
ferred to  the  strap  as  the  ^'element  in  which,  in  view  of  the  state  of 
the  art,  applicant's  entire  novelty  is  held  to  rest."  In  answer  to  this 
action,  applicant  said: 

**The  strap  7  might  be  omitted  entirely  in  making  an  operative  device  like 
applicant's  invention.  By  providing  a  staple,  an  eye,  or  a  ring  for  the  upper 
front  part  of  the  leg  section,  the  loop  5  might  pass  down  through  said  staple, 
eye,  or  ring.  In  such  case,  the  loop  5  must  have  a  sliding  movement  through 
said  staple.  The  device  will  not  operate  as  well  in  this  form  as  in  the  form 
shown,  but  would  be  an  embodiment  of  applicant's  invention,  and  applicant 
la  therefore  entitled  to  a  claim  covering  same." 

Applicant  foresaw  the  variation  from  his  form  which  defendant  sub- 
sequently made,  chose  language  which  well  covered  that  later  form, 
and  explained  to  the  Patent  Office  that  the  language  was  selected  with 
that  purpose  and  did  have  that  eflFect.  Thereupon,  the  Patent  Office 
allowed  claim  1.  After  this  common  construction  of  the  language 
by  both  parties,  no  room  for  doubt  as  to  its  meaning,  in  this  respect, 
remains. 

2**Claim  1 — The  combination  of  an  artificial  limb  comprising  a  thigh  sec- 
tion and  a  leg  section,  pivotally  connected  together,  a  suspender  comprising  a 
loop  slidingly  connected  to  the  leg  section  independently  of  said  pivotal  con- 
nection and  adapted  to  pass  over  and  be  supported  on  the  shoulder  of  the 
wearer,  and  guides  on  said  thigh  section  slidingly  engaging  said  loop,  all  ar- 
ranged to  swing  the  leg  section  forward  on  its  pivotal  connection,  through  an 
upward  tension  on  said  loop.*' 
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The  other  matter  of  claim  limitation  gives  far  more  trouble;  in- 
deed, the  natural  impression  is  that  the  limitation  exists,  and  only  a 
further  study  has  led  us  to  the  opposite  conclusion.  The  claim,  after 
a  reference  to  the  pivotal  connection  between  the  thigh  and  leg  [shin], 
requires  that  the  loop  should  be  slidingly  connectd  to  the  shin  "in- 
dependently of  said  pivotal  connection."  The  defendant  makes  the 
loop  run  over — ^and,  in  certain  motions,  bear  upon — ^a  pulley  which 
is  in  fact  mounted  on  and  thus  physically  connected  to  the  knee  pivot ; 
and  so  defendant  says  that  it  has  not  made  the  connection  between 
loop  and  leg  section  "independently  of  said  pivotal  connection." 

It  is  of  some  significance  that  the  mounting  of  this  pulley  on  the 
knee  bolt  is  fortuitous,  or,  at  most,  only  a  matter  of  mechanical  con- 
venience. There  is  no  inherent  functional  relation  between  them. 
The  pulley,  as  a  pulley,  is  of  no  importance,  save  as  an  anti-friction 
device.  It  forms  a  part  of  the  guide  which  slidingly  engages  the  loop, 
and  which  guide  might  be  mounted  on  the  thigh  at  any  other  point 
in  this  vicinity  as  well  as  directly  in  line  with  the  knee  bolt.  That  this 
is  true,  and  that  the  guide  of  which  the  pulley  forms  one  side  is  in 
real  effect*  mounted  on  the  thigh,  and  not  upon  the  knee  bolt  itself, 
is  demonstrated  by  the  exhibit  in  which  defendant's  structure  has  been 
altered  by  cutting  off  the  knee  bolt  flush  with  the  outer  surface  of 
the  thigh  and  carrying  the  pulley  in  the  same  position,  but  without 
any  physical  connection  with  the  knee  bolt,  and  mounted  wholly  upon 
the  thigh.  It  operates  precisely  as  before  the  change  was  made,  and 
shows  that  nothing  was  gained  by  the  physical  connection  between 
pulley  and  knee  bolt,  except  perhaps  strength.  In  effect,  and  because 
thigh  and  shin  sections  here  overlap,  defendant  found  the  end  of 
the  knee  pivot  projecting  through  the  surface  of  the  thigh  section, 
and  used  that  projection  as  a  convenient  means  of  mounting  its  loop 
guide  on  the  thigh. 

This  dissection  of  defendant's  structure  strongly  suggests  that  de- 
fendant's connection  of  the  loop  to  the  shin  is  really  made  "independ- 
ently of"  the  knee  pivot,  in  every  fair  sense  of  the  word  "independ- 
ently" ;  but  another  reason  leads  to  the  same  result.  In  all  the  earlier 
cases  of  carrying  suspenders,  the  shin  was  "connected"  to  the  sus- 
pender through  the  meditun  of  the  knee  pivot.  This  was  an  indirect 
connection,  but  distinctly  operative.  The  suspender  loop,  in  moving 
the  thigh  forward  or  back,  caused  the  shin  to  move  correspondingly. 
This  was  because  there  was  a  secondary  connection,  through  the  knee 
pivot.  Rowley,  for  the  first  time,  connected  this  loop  to  the  leg  sec- 
tion more  primarily  or  directly ;  that  is,  without  relying  upon  the  knee 
pivot  as  the  means  of  the  connection.  That  means  still  remained,  and 
still  had  its  indirect  effect;  but  his  idea  was  to  control  more  com- 
pletely the  action  of  the  shin  in  response  to  the  loop,  by  providing  a 
further  and  more  direct  connection — which  he  did  by  means  of  his 
strap,  and  which  the  defendant  does  by  carrying  the  loop  itself  down 
and  attaching  it  to  the  shin.  This  connection  is  made  "independently 
of"  the  knee  pivot,  and  there  is  nothing  on  the  face  of  the  patent 
which  prevents  giving  merely  this  meaning  to  the  phrase  in  question, 
and  assuming  that  it  means  "connected  directly  and  by  means  in  ad- 
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dition  to  the  knee  pivot."  If  it  is  entitled  to  bear  this  meaning,  then 
defendant  does  not  escape  infringement  merely  because  its  loop  on 
its  way  to  a  point  of  direct  connection  with  the  shin  is  brought  into 
indirect  and  really  nonfunctional  physical  contact  with  the  pivot. 

[3]  Aside  from  the  descriptive  language  itself,  there  are  two  consid- 
erations bearing  on  the  propriety  of  this  construction.  One  is  the  dis- 
claimer found  in  the  specification  in  these  words: 

"I  am  aware  of  the  patent  to  Reichenbach,  of  January  12,  1861,  and  do  not 
claim  the  construction  therein  shown." 

Reichenbach  carries  his  shin-operating  cord  down  through  guides 
on  the  thigh  and  then  over  a  pulley  mounted  on  the  knee  bolt.  In 
this  respect,  his  structure  is  essentially  like  defendant's;  and  the 
Reichenbach  disclaimer  might  mean  that  Rowley  distinguished  from 
Reichenbach  because  the  Rowley  loop  did  not  run  over  a  pulley  on 
the  knee  bolt  If  the  differentiation  in  this  respect  was  the  only  ofiice 
properly  attributable  to  the  Reichenbach  disclaimer,  it  would  be  con- 
trolling upon  the  meaning  of  the  claim  limitation  now  being  exam- 
ined ;  but  this  was  not  the  only  point  of  difference,  and  so  this  was  not, 
necessarily,  the  difference  on  which  Rowley  was  depending.  Reich- 
enbach did  not  have  at  all  the  combination  of  the  carrying  suspender 
and  the  operating  suspender  which  was  the  real  essence  of  Rowley's 
invention ;  to  this  difference  the  disclaimer  attaches,  and  by  it  the  dis- 
claimer is  satisfied.  Indeed,  since  it  was  perfectly  obvious  that  Row- 
ley did  not  use  the  knee  joint  and  pulley  construction,  there  would 
have  been  the  less  reason  for  making  a  disclaimer  directed  to  this 
point.  It  follows  that  the  Reichenbach  disclaimer,  wliile  somewhat 
persuasive  towards  giving  to  the  claim  limitation  a  construction  which 
will  exclude  defendant's  device,  is  only  persuasive,  not  convincing; 
and  even  this  persuasiveness  is  removed  by  examining  the  file  wrapper 
contents.  It  there  appears  that  the  limitation  had  been  inserted  in 
the  claims  and  had  been  interpreted  as  is  below  recited  before  Reichen- 
bach was  cited  as  a  reference.  It  was,  in  fact,  inserted  to  distinguish 
from  Gault,  who  had  only  an  indirect  connection  thrpugh  the  joint. 
[4]  The  other  consideration  is  that  the  very  question  was  raised  in 
the  Pa'^ent  Ofiice.    The  examiner,  at  one  point,  said : 

"Why  was  the  clause  independently  of  said  pivot  connection'  introduced  in 
the  claims?  Does  any  reference  show  a  connection  to  the  pivot,  or  could  the 
siwpender  operate  at  all  if  connected  to  the  pivot?  By  the  pivot,  we  under- 
stand the  applicant  means  the  knee  Joint.'' 

Applicant  replied: 

"Applicant's  object  in  inserting  independently  of  said  pivotal  connection' 
•  •  •  was  merely  to  definitely  distinguish  between  the  connection  of  the 
loop  whereby  the  leg  [shinj  is  moved,  and  the  connection  which  exists  indi- 
wctiy  through  the  thigh  section." 

Without  further  objection  in  this  respect,  the  claim  was  allowed 
and  the  patent  issued.  Here,  again,  we  have  a  problem  of  construing 
ambiguous  language  in  the  claim,  and  we  find  that  applicant  explained 
what  it  did  mean,  distinctly  giving  it  the  broader  of  two  possible  con- 
structions, that  the  examiner  acquiesced,  and  that  the  patent  issued. 
Of  course,  such  a  statement  by  an  applicant,  made  argumentatively 
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and  merely  acquiesced  in  or  possibly  overlooked  by  the  examiner, 
could  not  avail  by  way  of  estoppel  against  the  public  to  make  a  claim 
broader  than  it  reads;  but  we  see  no  reason  why  it  is  not  sufficient 
to  turn  the  scale  in  favor  of  the  broader  construction,  as  against 
doubtful  inference  and  inconclusive  argument,  when  the  only  ques- 
tion is  whether  the  claim  shall  have  a  breadth  which  its  language  fairly 
permits,  and  which  is  necessary  in  order  that  it  be  commensurate 
with  the  actual  invention.  We  conclude  that  in  this  claim  "independ- 
ently of"  means  "not  relying  upon,  but  by  means  in  addition  to,"  and 
that  defendant  infringes. 

Stress  is  put  by  defendant's  counsel  and  expert  on  the  claim  that  by 
running  the  cord  over  a  pulley  on  the  knee  pivot  defendant  gets  a  "lev- 
erage" which  greatly  increases  the  ease  of  moving  the  shin,  and  demon- 
strates that  he  employs  a  different  principle  from  that  used  by  Row^ 
ley.     So  far  as  we  can  comprehend  this  claim,  we  think  it  has  no 
force.    There  is  really  no  question  of  leverage  involved,  because  there 
is  no  lever.    Mechanically,  the  shin  is  a  crank,  of  which  the  knee  pivot 
is  the  shaft  and  the  crank  axis  is  the  straight  line  passing  from  the 
pivot  down  through  the  point  where  the  cord  is  attached  to  the  shin. 
True,  in  a  precise  sense,  a  crank  is  a  lever,  and  the  exact  center  of 
its  shaft  is  its  fulcrum;   but,  in  that  sense,  the  "leverage"  would  de- 
pend on  the  distance  between  the  knee  pivot  and  the  point  where  the 
cord  pulls  on  the  shin,  and  clearly  this  is  not  what  the  defendant  is 
talking  about.     The  real  problem  is  one  of  angle — one  of  direction 
of  pull.    Its  force  will  be  greatest  if  at  right  angles  to  the  swinging 
shin,  and  will  decrease  as  the  angles  diminishes,  reaching  nil  when 
the  pull  is  in  a  direct  line.    It  follows  that,  if  the  thigh-bearing  point 
of  the  pulling  cord   was  exactly  at  the  center  of  the  knee  pivot, 
there  would  be  no  leverage  whatever;    the  crank  would  be  on  the 
dead   center.      Out   of   the   pull   of   this   cord,    defendant   gets    no 
"leverage,"  excepting  as  it  moves  its  bearing  point  away  from  the 
pivot ;   and  this  it  does  only  by  the  length  of  the  radius  of  the  pulley 
revolving  on  the  pivot.    All  this  is  only  confusing,  because,  in  truth, 
this  "leverage"  or  efficiency  of  pull  depends  on  the  angle  between 
the  supposed  crank  and  a  line  from  its  cord  attachment  to  the  cord's 
effective  bearing  point  on  the  thigh.    That  effective  bearing  point  will 
be  midway  between  the  two  actual  bearing  points — the  loops  or  points 
of    sliding   engagement — and,    manifestly,    will    change   as    the    shin 
swings.    The  extent  of  the  desired  forward  pull  will,  at  each  moment, 
depend  on  the  average  distance  by  which  the  two  thigh  attachment 
points  are  forward  of  the  shin  crank  line  projected  upward.     When 
defendant  moved  one  of  these  points — ^the  bearing  edge  of  its  knee 
pivot  pulley — ^back  almost  to  this  dead  center  line,  the  "leverage"  was 
diminished,  not  increased.     The  fact  is  that  defendant's  pulley  con- 
tact with  the  cord  simply  insures  that  when  the  knee  is  bent  this  cord 
cannot  fall  back  so  that  the  pull  will  be  in  the  wrong  direction,  and  in- 
sures that  at  least  one  bearing  point  shall  always  be  forward  of  the 
shin  axis.     Rowley  got  the  same  result  in  his  patent  by  making  his 
straps  cross  over  the  front  of  the  knee,  and  in  his  commercial  form 
by  anchoring  the  strap  so  it  could  not  fall  back  too  far. 
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[5]  Defendant  was  manufacturing  under  later  patents  granted  to  its 
superintendent.  We  have  had  occasion  to  hold  that  the  existence  of 
such  later  patents,  while  they  imply  that  defendant's  structure  made 
thereunder  embodies  patentable  improvement  over  plaintiff's  device, 
yet  have  no  tendency  whatever  to  show  noninfringement.  Herman 
V.  Youngstown,  191  Fed.  579,  584,  112  C.  C.  A.  185.  If  there  are  ex- 
ceptions to  this  rule,  as  was  intimated  in  the  case  cited  might  be 
possible,  the  present  case  is  not  one  of  them.  Each  of  defendant's 
patents  is  directed  to  the  details  of  its  construction ;  plaintiff's  whole 
theory  is  that  his  patent  is  relatively  generic.  If  that  theory  is  wrong, 
he  has  no  case ;  if  that  theory  is  right,  it  makes  no  difference  how 
many  patents  have  been  granted  to  others  for  later  modifications. 

The  decree  must  be  reversed,  with  costs,  and  with  directions  to  or- 
der the  usual  injunction  and  accounting. 


(220  Fed.  137) 

SIBOCCO  ENGINEERING  CO.  v.  B.  F.  STURTEVANT  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  15,  1914.) 

No.  31. 

I  Patents  ^=»328 — ^Vaijditt  and  Infbinoement— Centrifugal  Fan. 

The  Davidson  reissue  patents.  No.  12,796  and  No.  12,797  (original  No. 
662,395),  for  a  centrifugal  fan  or  pump,  held  void  for  anticipation  by  the 
Foomier  &  Cornu  French  patent,  No.  254,064,  of  February  18,  1896;  also 
held  not  infringed. 

2.  Patk3?t8  ^=>66 — Right  to  Patents — ^Pbiob  Foreign  Patent. 

That  a  foreign  patent  duly  granted  was  permitted  to  lapse  for  nonpay- 
ment of  the  required  annual  fee,  or  was  never  printed,  or  that  the  device 
was  not  commercially  successful,  does  not  change  its  effect  as  an  antici- 
pation, which,  under  Rev.  St.  §  4886,  as  amended  (Comp.  St.  1913,  §  9430), 
will  defeat  the  right  to  a  subsequent  patent  for  the  same  device  in  the 
United  States. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  §§  79,  81 ;  Dec.  Dig. 
«=>66.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

On  appeal  from  an  interlocutory  decree  sustaining  the  validity  of 
two  reissued  letters  patent  No.  12,796  (reissue  A)  and  No.  12,797  (reis- 
sue B)  granted  May  26,  1908,  to  Samuel  B.  Davidson  of  Belfast,  Ire- 
land, for  a  centrifugal  fan  or  pump.  These  patents  were  assigned  to 
the  Sirocco  Company,  complainant  herein. 

The  original  patent  was  granted  November  27,  1900,  on  an  application  filed 
September  21,  1898.  Attached  to  the  description  were  11  sheets  of  drawings 
containing  28  separate  figures.  No  model  was  filed.  The  patent  contained 
17  claims.  The  reissue  was  applied  for  March  16,  1908,  over  7  years  from  the 
^te  of  the  original,  and  the  patents  were  reissued  in  3  divisions  containing 
36  daims.  Reissue  C  is  not  involved  in  the  present  controversy  as  it  is  con- 
ceded that  it  is  not  infringed. 

The  District  Ck>urt  sustained  claims  1,  5,  7,  10  and  13  of  reissue  A  and  1,  3, 
i  5,  10  and  14  of  reissue  B,  and  allowed  the  complainant  three-fourths  of 
the  costs,  charges  and  disbursements.    The  court  ordered  a  perpetual  injunc- 

t=»For  other  cases  see  same  topic  &  KBY-NUMDER  in  all  Key-Numbered  Digests  &  Indexes 
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tion  against  the  defendant  and  referred  it  to  a  master  to  take  an  account  of 
the  gains,  profits  and  advantages  derived  by  the  defendant  by  reason  of  its 
infringement.  Judge  Ray's  opinion  is  published  in  208  Fed.  147.  His  opinion 
holding  that  it  was  not  incumbent  upon  the  trial  judge  to  pronounce  judg- 
ment upon  claims  which  were  not  relied  on  by  the  complainant  or  discussed 
by  either  party,  is  reported  in  209  Fed.  624.  The  opinion  of  Judge  Holt  hold- 
ing that  the  Sirocco  Company  was  not  a  mere  licensee  of  Davidson  but  was 
an  assignee,  and  therefore  entitled  to  reissue  the  patents,  is  reported  In  184 
Fed.  84.  The  opinion  of  Judge  Noyes  sustaining  a  demurrer  to  a  bill  on  the 
reissued  patents  because  of  a  delay  of  7  years  in  applying  for  the  reissue,  but 
permitting  an  amendment  excusing  the  delay,  is  reported  in  171  Fed.  440. 
The  opinion  of  Judge  Hough  holdlnpr.  after  the  amendment  that  the  reissues 
were  not  so  clearly  void  as  to  justify  a  decision  dismissing  the  bill  on  de- 
murrer is  reported  in  173  Fed.  378. 

William  H.  Kenyon,  of  New  York  City,  Benjamin  Phillips  and  Al« 
fred  H.  Hildreth,  both  of  Boston,  Mass.,  and  Omri  F.  Hibbard,  of  New 
York  City,  for  appellant. 

Frederick  P.  Fish  and  Arthur  C.  Fraser,  both  of  New  York  City,  for 
appellee. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  immense  size  of  the  record,  the  vast 
number  of  exhiWts  and  illustrative  models,  the  complex  questions  of 
mechanics  and  the  six  hundred  and  eleven  pages  of  argument  found  in 
the  briefs,  where  nothing,  apparently,  is  conceded,  combine  to  make  this 
one  of  the  most  complex  and  annoying  patent  controversies  which  has 
come  to  the  attention  of  the  court.  We  shall  endeavor,  therefore,  to 
localize  the  issue,  as  far  as  possible,  and  confine  it  to  those  references 
which  approach  nearest  to  the  combinations  of  the  Davidson  patents. 
If  any  one  of  these  shows  the  Davidson  centrifugal  fan  or  pump,  it  is 
not  necessary  to  examine  numerous  other  patents  that  may  or  may 
not  show  it.  If,  on  the  other  hand,  the  nearest  approach  in  the  prior 
art  does  not  show  Davidson's  fan,  it  is  safe  to  assume  that  it  will  not 
be  found  in  others  more  remote.  In  other  words,  the  court  should 
do  what  the  members  of  the  bar  are  usually  reluctant  to  do,  viz.,  limit 
the  issue  of  patentability  to  a  comparison  of  the  patented  structure 
with  the  few  structures  of  the  prior  art  which  most  nearly  resemble  it. 

[1]  Section  4886  of  the  Revised  Statutes  (Comp.  St.  1913,  §  9430) 
provides,  inter  alia,  that  one  who  has  invented  a  new  and  useful  ma- 
chine not  known  or  used  by  others  in  this  country  and  not  patented  or 
described  in  any  printed  publication  in  this  or  arty  foreign  country  be- 
fore his  invention  or  discovery  thereof  may  obtain  a  patent  therefor. 
Broadly  speaking,  Davidson's  fan  consists.  First:  Of  a  rotary  mem- 
ber having  a  plurality  of  elongated  blades  arranged  lengthwise  in  an 
axial  direction  so  as  to  inclose  within  them  a  relatively  large  and  prac- 
tically unobstructed  intake  chamber  and  receive  and  carry  with  them 
the  air  as  they  revolve  and  discharge  it  tangentially.  Second :  It  con- 
sists of  means  for  mounting  the  rotary  member  so  as  to  permit  the 
tangential  escape  of  the  air.  The  first  claim  of  the  reissue,  which  seems 
to  be  identical  with  the  first  claim  of  the  original  patent,  sufficiently  de- 
scribes the  invention  for  the  purpose  now  under  consideration.  It  is 
as  follows : 
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"1.  A  centrifugal  fan  or  pump,  comprising  a  rotary  member  having  numer- 
ous elongated  blades  arranged  lengthwise  in  approximately  axial  direction, 
and  in  substantially  drum  form,  so  as  to  inclose  within  them  a  relatively 
large  and  practically-unobstructed  intake-chamber,  and  in  transverse  section 
arranged,  relatively  to  the  axis  and  direction  of  rotation,  to  carry  the  fluid 
with  them  rotatively  and  discharge  it  tangentially,  and  a  means  for  so 
mounting  said  rotary  member  as  to  permit  the  tangential  escape  of  the  fluid 
discharged  from  said  blades." 

The  other  claims  are  printed  in  the  opinion  of  the  District  Court  and 
need  not  be  repeated  here. 

The  claims  are  alike  in  using  broad  general  language,  and  it  will  be 
observed  that  almost  every  element  is  limited  or  defined  by  some  ad- 
jective or  qualifying  phrase.  Little  that  is  definite  or  certain  is  found 
in  the  claims.  Take  the  first  claim,  previously  quoted,  as  an  example. 
The  first  element  of  the  centrifugal  fan  as  there  stated  is  a  rotary  mem- 
ber having  numerous  elongated  blades.  Sixty  would  be  numerous ;  so 
would  16,  and  any  number  between  the  two.  They  are  to  be  arranged 
in  an  approximately  axial  direction  and  in  substantially  drum  form  so 
as  to  inclose  within  them  a  relatively  large  and  practically  unobstruct- 
ed intake-chamber.  In  transverse  section  they  are  arranged,  relative- 
ly to  the  axis  and  direction  of  rotation. 

The  other  claims  use  the  same  and  other  qualifying  adjectives,  all 
designed  to  bring  within  their  terms  a  wide  range  of  equivalents. 

But  such  indefinite  language  enables  the  defendant  to  invoke  the 
nile  that  what  infringes  if  made  afterwards,  anticipates  if  made  be- 
fore  the  alleged  invention.  Prior  to  Davidson^s  contribution  to  the  art 
the  idea  of  agitating  air  by  a  rapidly  revolving  wheel  with  a  plurality 
of  vanes  or  paddles  attached  to  its  spokes  had  been  embodied  in  a 
number  of  structures.  The  patents  which  in  our  judgment  most  close- 
ly approach  the  Davidson  fan  are  the  British  patent  to  Ser,  1884,  and 
the  French  patents  to  Levet  and  Fournier  &  Cornu,  issued,  respec- 
tively, in  1890  and  1896. 

Ser's  patent  is  chiefly  important  in  that  it  shows  a  steel  plate  or 
paddle  wheel  with  a  large  number  of  blades.  The  drawing  shows  32 
mdined  forwardly  in  the  direction  of  their  rotation.  In  the  number, 
width  and  forward  slant  of  the  blades  mounted  in  the  usual  snail- 
shaped  casing,  the  Davidson  idea  is  found,  although  embodied  in  a 
somewhat  different  machine. 

The  French  patent  to  Levet  was  issued  April  25,  1890,  for  a  new 
fan  having  guides  for  the  streams  of  fluid.     The  fan  is  inclosed  in 
a  snail-like  shell  having,  interior  conduits  for  dividing  the  air  and  dis- 
charging it  into  the  outlet  tube.     In  the  inlet  of  the  case  are  guides 
for  directing  the  entrance  of  the  air.    There  are  48  blades  in  the  Levet 
fan,  all  of  them  curved,  in  the  direction  of  the  rotation  and  alternating 
in  width.    The  intake  chamber  is  large,  being  about  three-quarters  of 
the  total  diameter  of  the  wheel.    The  direction  of  the  curvature  of  the 
blades  varies  according  to  the  speed  of  the  wheel,  the  inventor  ex- 
pressly stating  that  the  blades  are  curved,  "so  that  the  component  shall 
be  in  proportion  to  the  speed  of  the  wheel  and  of  the  air."    It  is  true 
that  Levet's  is  a  double  inlet  fan,  but  it  could  require  no  inventive 
genius  to  split  it  in  two  or  use  one  side  only.    In  a  similar  way,  it  would 
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require  no  inventive  genius  to  put  two  Davidson  fans  back  to  back  and 
use  them  as  a  double  fan. 

We  incline  to  the  opinion  that  the  best  single  reference  cited  by  the 
defendant  is  the  Foumier  &  Cornu  patent  No.  254,064  dated  Feb- 
ruary 18,  1896.  In  this  conclusion  we,  apparently,  agree  with  the  com- 
plainant, for  it  was  this  patent  which  induced  the  complainant  to  dis- 
miss the  suit  on  the  original  Davidson  patent  No.  662,395  and  petition 
for  a  reissue  in  three  divisions.  In  the  amended  bill  the  complain- 
ant avers : 

"That  your  orator  and  said  patentee  were  advised  by  their  counsel  that 
said  foreign  patent,  considered  in  connection  with  the  previous  citations,  con- 
stituted a  prior  art  approaching  so  closely  to  the  wording  of  certain  of  the 
claims  of  said  letters  patent  as  to  render  them  void  or  of  doubtful  vaUdity, 
and  that  said  Letters  patent  were  too  broadly  worded." 

It  further  alleges  that  for  these  reasons  the  patent  was  reissued  in 
three  divisions,  as  previously  stated.  As  this  patent  is  commendably 
short  and  concise  in  its  statements,  it  is  here  given  in  full : 

"Specification  annexed  to  the  patent  of  fifteen  years  applied  for  the  18th  of 
February,  1896.  by  Foumier  &  Cornu,  represented  by  Marillier  &  Robelet,  42 
Boulevard  Bonne-Nouvelle,  Paris,  and  which  was  granted  to  them  by  decree 
of  the  Minister  of  Commerce,  Industry,  Post  and  Telegraph  on  the  30th  of 
May,  1896,  for  *new  system  of  ventilator  called  the  rational.' 

"This  application  for  a  patent  has  for  its  object  to  guarantee  us  the  tempo- 
rary exclusive  ownership,  in  accordance  with  the  law,  of  a  new  system  of 
ventilator  to  which  we  have  given  the  name  of  the  rational  In  order  th^t 
its  construction  and  operation  may  be  fully  understood,  we  shall  hereinafter 
describe  it  with  the  aid  of  the  figures  of  the  drawings  thereof  annexed  to 
this  specification. 

"Fig.  1  is  a  longitudinal  exterior  elevation. 

"Fig.  2  is  an  exterior  plan  view  according  to  Fig.  1. 

"Fiff.  3  is  a  longitudinal  sectional  elevation  on  line  X  Y,  Fig.  2. 

"Fig.  4  is  a  vertical  section  on  line  X'  Y\  Fig.  3. 

"This  ventilator  consists  essentially  of  a  wheel  A  having  curved  Iron  blades 
B,  and  mounted  centrally  upon  a  disc  shaped  casting  C.  The  blades  B,  whose 
width  is  equal  to  ^Vioo  of  the  exterior  diameter  of  the  wheel  A,  are  con- 
nected at  their  ends  by  two  circular  sheet  metal  bands  />,  D\  having  an  ex- 
terior diameter  equal  to  that  of  the  wheel  A,  and  an  interior  diameter  equal 
to  72/io^,  of  their  exterior  diameter. 

"The  disc  shaped  casting  C  is  splined  upon  the  shaft  F  of  the  wheel  A. 
The  total  width  of  the  paddle  wheel  may  vary,  but  should  equal  at  least  two- 
thirds  of  the  exterior  diameter.  The  blades  B  are  in  the  shape  of  an  arc 
of  a  circle,  the  tangent  O  to  a  blade  at  the  point  H  where  it  meets  the  outer 
circumferences  of  the  turbine  and  the  tangent  G'  of  said  circumference  at  the 
same  point  and  directed  in  the  direction  of  rotation  intersect  at  an  angle  of 
115  degrees. 

"The  wheel  A  rotates  in  a  casing  /  which  may  be  a  casting  or  consist  of 
iron,  and  the  lateral  walls  of  which  are  provided  with  circular  openings,  J,  J', 
whose  centers  are  on  the  axis  of  the  shaft  F  of  the  wheel  A  and  whose 
diameter  is  equal  to  the  diameter  of  the  circle  formed  by  the  inner  edge  of 
the  circular  bands  D,  D',  The  two  openings  constitute  the  suction  orifice  of 
the  ventilator.  A  single  exhaust  opening  is  formed  at  K  in  the  cylindrical 
wall  of  the  casing  /,  having  a  width  equal  to  that  of  the  interior  of  the 
casing,  and  a  section  less  than  the  sum  of  the  sections  of  both  the  suction 
openings  J,  J\ 

"If  it  is  desired  to  exhaust  from  a  great  distance,  the  suction  <H>eninga 
J,  J\  will  each  be  provided  with  a  tube  communicating  with  a  single  passage 
ending  lU  the  supply  pipes. 

"The  wheel  A  turning  with  the  desired  speed,  the  blades  B  throw  out  the 
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air  between  them  and  draw  in  the  air  contained  in  the  middle  portion  L, 
which  in  tarn  draws  in  the  air  at  the  outside  of  the  casing  /  through  the 
openings  J,  J\  said  air  thus  entering  naturally  the  central  portion  L  and 
passing  through  the  spaces  M  between  the  wings  B,  and  out  freely  by  the 
exhaust  opening  K. 

"When  it  is  desired  to  conduct  the  exhausted  air  to  some  distance,  or  to 
haTe  a  considerable  water  pressure  shown  by  a  manometer,  a  tube  of  grad- 
ually diminishing  diameter  is  attached  to  the  exhaust  opening  K.  It  will 
then  be  found  that  the  smaller  the  outlet,  the  greater  the  pressure  obtained. 

•*We  have  shown  by  experiment  that  the  velocity  of  the  air  in  leaving  is 
substantially  equal  to  the  outer  circumferential  velocity  of  the  turbine. 

"R^sum6. 

"We  claim  as  our  invention  and  as  our  exclusive  property  temporarily  ac- 
cording to  law,  the  system  of  ventilator  called  the  rational  above  described 
and  shown  in  one  embodiment  in  the  figures  of  the  drawings  annexed  to  the 
specification,  reserving  to  ourselves  the  right  to  vary  the  shapes,  dimensions, 
combinations  and  materials  composing  its  different  members;  to  apply  it 
broadly  and  to  make  therein  hereafter,  all  improvements  which  experience 
may  suggest  to  us,  provided  that  we  do  not  depart  from  the  essential  spirit  of 
our  invention." 

The  drawings  of  this  patent  so  closely  resemble  those  of  the  patents 
in  suit  that  to  the  casual  observer  the  only  important  differences  are 
in  the  number  of  the  vanes,  the  manner  in  which  they  are  mounted 
on  the  wheel  and  the  manner  in  which  the  wheel  is  mounted  on  its 
axis.  Unquestionably  the  patent  shows  a  multivane  fan  having  16 
blades  on  the  wheel.  The  drawings  of  the  patent  in  suit  show  more 
than  this  and  the  brief  for  the  complainant  asserts  that  there  are  80 
such  blades,  but  the  claims  are  not  limited  to  any  specific  number  and 
the  complainant  is  seeking  to  hold  structures  having  a  much  smaller 
number  of  blades. 

We  think  that  Fournier  &  Cornu  blades  are  within  the  terms  of  the 
Davidson  patents  and  claims.  There  is  nothing  in  the  specifications  or 
claims  limiting  them  to  a  particular  number  of  blades  or  fixing  defi- 
nitely their  length  or  breadth.  Certain  limits  are  fixed  within  which 
all  subsequent  fans  will  infringe  and  all  prior  fans  will  anticipate. 
We  think  the  Fournier  &  Cornu  fan  is  within  these  limits.  Whether  it 
incloses  within  its  blades  a  relatively  large  and  practically  unob- 
structed intake  chamber  depends  upon  the  question  whether  or  not  "the 
disc  shaped  casting  C  splined  upon  the  shaft''  is  such  an  obstruction. 
But  the  complainant  will  hardly  contend  for  a  ruling  which,  if  sustain- 
ed, might  relieve  the  defendant  from  the  charge  of  infringement.  If 
the  casting  C  constitutes  an  obstruction,  it  is  not  easy  to  see  why  the 
spider  arm  contrivance  of  the  defendant  is  not  much  more  of  an  ob- 
struction. 

The  Fournier  &  Cornu  blades  are  in  length  about  five  times  their 
radial  depth  and  are  within  the  language  of  the  reissues  in  suit  which 
require  that  the  length  of  the  blades  shall  approximate  at  least  three 
times  their  radial  depth.  In  other  words,  the  length  and  depth  of  the 
Fouraier  &  Cornu  blades  are  well  within  the  description  of  the  Da- 
vidson blades.  We  cannot  resist  the  conclusion  that  the  Fournier  and 
Cornu  structure,  in  the  construction  of  its  paddle  wheel,  in  the  number, 
length,  width  and  circular  form  of  the  blades  and  in  the  size  and  lo- 
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cation  of  the  intake  chamber,  is  within  the  claims  of  the  reissues  and, 
having  been  made  before,  anticipate  those  claims. 

Compare  it  with  claim  1  quoted  above  : 

"A  centrifugal  fan  or  pump,  comprising  a  rotary  member  having  numerous 
elongated  blades." 

It  has  such  a  fan. 
"Arranged  lengthwise  In  approximately  axial  direction." 

Its  blades  are  so  arranged. 
*'In  substantially  drum  form." 

It  has  such  form. 

"So  as  to  Inclose  within  them  a  relatively  large  and  practically  unobstructed 
Intake-chamber." 

It  has  such  a  chamber. 

Blades  ."In  transverse  section  arranged  relatively  to  the  axis  and  direction 
of  rotation,  to  carry  the  fluid  with  them  rotatlvely  and  discharge  it  tan- 
gentlally." 

It  has  such  blades. 

"A  means  for  so  mounting  said  rotary  member  as  to  permit  the  tangential 
■escape  of  the  fluid  discharged  from  said  blades." 

It  has  such  a  means. 

Though  differing  in  many  minor  details,  the  Fournier  &  Comu  fan 
has  the  same  object  in  view  and  operates  upon  the  same  general  prin- 
ciple as  the  Davidson  fan,  having  a  large  intake  chamber  and  a  fan  of 
many  vanes.    As  the  catalogue  of  1900  states : 

**The  width  of  the  fan  may,  without  any  Inconvenience,  be  equal  to,  or 
even  greater  than  Its  diameter,  the  production  of  air  varies  according  as  its 
width  is  of  greater  or  less  dimension." 

We  quote  the  above  not  because  we  consider  the  catalogue  which  was 
published  in  France,  as  evidence,  but  because  it  is  a  concise  statement 
of  what  seems  to  us  a  self-evident  proposition. 

The  Davidson  blades,  as  shown  in  the  model,  are  narrower,  in  pro- 
portion to  their  length,  than  are  the  Fournier  &  Comu  blades,  as  shown, 
but  the  Fournier  &  Comu  patent  states  that  the  total  width  of  the  pad- 
dle wheel  may  vary  but  should  equal  at  least  two-thirds  of  the  ex- 
terior diameter,  so  that  the  instruction  of  the  patent  may  be  followed 
and  a  Davidson  fan  produced. 

[2]  It  is  asserted  and  not  disputed  that  under  the  French  law  an  an- 
nual tax  of  100  francs  is  necessary  to  keep  a  patent  alive  and  that  both 
the  French  patents  lapsed  by  reason  of  the  failure  to  pay  such  tax.  It 
is  also  asserted,  and  not  denied,  that  these  patents  were  never  publish- 
ed or  printed,  although  certified  copies  of  such  patents  may  be  procur- 
ed from  the  French  patent  office.  We  are  not  at  all  sure  as  to  com- 
plainant's position  regarding  these  French  patents.  At  pages  96,  97, 
of  volume  1  of  its  brief,  it  recites  in  detail  the  facts  above  stated,  re- 
lating to  the  proceedings  in  the  French  Patent  Office,  but  we  do  not 
find  that  it  deduces  any  definite  conclusion  therefrom  further  than  that 
the  patents  "are  entitled  to  no  serious  weight/' 
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However,  we  are  clearly  of  the  opinion  that  we  must  consider  these 
prior  patents,  irrespective  of  the  fact  that  the  tax  was  not  paid.  There 
can  be  no  doubt  that  the  Levet  and  Foumier  &  Cornu  structures,  in 
question,  were  patented  in  France.  Nothing  more  is  needed.  That  is 
all  that  the  statute  makes  necessary ;  no  patent  can  issue  here  for  that 
which  is  patented  in  a  foreign  country,  and  it  is  patented  there  the  mo- 
ment it  is  sealed  or  enrolled.    Ireson  v.  Pierce  (C.  C.)  39  Fed.  795. 

It  is  not  essential  to  a  valid  patent  that  the  description  and  claims 
should  be  printed.  It  is  enough  that  the  officials  have  acted  upon  the 
application  and  granted  the  patent.  We  do  not  see  how,  in  view  of  the 
statute  and  the  decisions,  we  can  ignore  these  French  patents  because 
they  were  not  generally  known  and  were  not  commercially  successful. 
The  law  does  not  make  these  features  essential  in  considering  the 
structures  of  the  prior  art.  As  was  said  in  New  Departure  Bell  Co.  v. 
Bevin  Bros.,  73  Fed.  469,  at  page  476,  19  C.  C.  A.  534,  540: 

"It  may  be  a  hardship  to  meritorious  inveutors,  who,  at  the  expenditure  of 
mnch  time  and  thought,  have  hit  upon  some  ingenious  combination  of  mechan- 
ical devices,  which  for  aught  they  Icnow,  is  entirely  novel,  to  find  that,  in 
some  remote  time  and  place,  some  one  else,  of  whom  they  never  heard,  has 
published  to  the  world,  in  a  patent  or  a  printed  publication,  a  full  description 
of  the  very  combination  over  which  they  have  been  puzzling ;  but  in  such 
cases  the  act,  none  the  less,  refuses  them  a  patent" 

The  question  of  infringement  turns  principally  upon  whether,  or 
not  the  defendant's  fan  has  "a  practically  unobstructed  intake  cham- 
ber," which  is  an  element  of  each  of  the  claims  in  issue.  In  other 
words,  if  the  intake  chamber  is  obstructed  to  any  appreciable  extent, 
it  is  not  within  the  claims.  What  the  patentee  meant  by  "practically 
unobstructed"  is  made  clear  by  the  following  from  the  original  speci- 
fication : 

•The  blades  are  extended  approximately  parallel  to  the  axis  of  rotation, 
being  arranged  in  drum  form,  so  as  to  inclose  within  them  an  approximately 
cylindrical  intake-chamber  which  Is  practically  unobstructed  by  blades  or 
other  parts." 

These  "other  parts"  are  precisely  what  the  defendant  has  placed  in 
the  intake  chamber.  It  has  a  wheel  centrally  mounted  on  a  large  hub 
having  a  diameter  apparently  about  four  times  the  width  of  the  blades, 
with  six  spokes  made  of  angle  iron  extending  from  the  hub  and  fas- 
tened to  the  center  of  the  blades.  In  this  respect  the  defendant's  fan 
resembles  closely  the  old  paddle  wheel  fan.  That  such  a  device  ob- 
structs the  intake  chamber  seems  to  be  the  opinion  of  the  patentee  him- 
self, for  in  his  British  patent,  accepted  February  23,  1889,  he  claims 
a  rotary  fan — 

*1he  vanes  having  no  other  support  from  the  spindle  than  that  given  by  the 
di»c,  so  that  a  free  and  unobst?ucted  passage  for  the  air  from  the  center  of 
the  fan  to  the  vanes  is  provided." 

We  can  think  of  but  one  rational  interpretation  of  this  language, 
viz.,  that  if  support  be  given  to  the  vanes  from  the  spindle  by  other 
means  than  the  disc,  the  free  passage  of  air  from  the  center  of  the 
fan  to  the  vanes  will  be  obstructed.  In  other  words,  that  spokes  ex- 
tending from  the  hub  to  the  vanes  are  obstructions  which  prevent  the 
136C.C.A.— 7 
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free  and  unobstructed  passage  of  air.  The  spokes  present  quite  a 
different  situation  from  the  one  heretofore  presented  when  consider- 
ing the  Foumier  &  Comu  smooth  disc  shaped  casting.  Here  we  have 
a  wheel  with  six  spokes  revolving  rapidly  in  the  center  of  the  chamber. 
It  would  seem  that  these  spokes  must  necessarily  cut,  agitate  and  make 
cross  currents  in  the  inward  flow  of  the  air.  To  this  extent,  at  least, 
the  intake  chamber  is  obstructed. 
The  decree  is  reversed  with  costs. 


(220  Fed.  144) 

McCLAVE-BROOKS  CO.  v.  M.  H.  TREADWELL  CO.  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit    January  20,  1915.) 

No.  1872. 

Patents  ^=>328 — Validity  and  Infringement — Gbatk. 

The  McClave  patent,  No.  831,178,  for  a  grate  designed  for  burning  culm 
or  other  very  fine  coal  by  the  use  of  double-beveled  overlapping  grate  bars 
having  a  narrow,  inclined  opening  between  them  instead  of  a  vertical  one, 
discloses  a  device  novel  in  conception,  useful  in  results,  and  inventive  in 
character,  and  is  valid ;   also  held  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania ;   Chas.  B.  Witmer,  Judge. 

Suit  in  equity  by  the  McClave-Brooks  Company  against  the  M.  H. 
Treadwell  Company  and  the  Stoever  Foundry  &  Manufacturing  Com- 
pany.   Decree  for  defendants,  and  complainant  appeals.    Reversed. 

For  opinion  below,  see  212  Fed.  442. 

Melville  Church,  of  Washington,  D.  C,  and  Welles  &  Torrey,  of 
Scranton,  Pa.,  for  appellant. 

Edwards,  Sager  &  Wooster,  of  New  York  City,  and  A.  A.  Vosburg, 
of  Scranton,  Pa.,  for  appellees. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  the  McClave- 
Brooks  Company,  the  plaintiff,  owner  of  patent  No.  831,178,  granted 
September  18,  1906,  to  William  McClave,  for  a  grate,  charged  the  M. 
H.  Treadwell  Company  and  the  Stoever  Foundry  &  Manufacturing 
Company  with  infringement  thereof.  On  the  question  of  infringement 
that  court,  in  an  opinion  reported  at  (D.  C.)  212  Fed.  442,  held: 

"That  the  defendants'  device  embodies  the  structural  features  and  func- 
tions shown  in  the  complainant's  grate  cannot  be  successfully  denied.  An 
effort  at  comparison  is  useless,  and  would  indeed  be  difficult,  on  account  of 
similarity." 

On  the  question  of  validity,  it  held  the  patent  did  not  involve  inven- 
tion and  was  void.  From  a  decree  dismissing  the  bill,  the  plaintiflF 
took  this  appeal. 

In  our  view  this  case  is  of  more  importance  than  a  mere  patent  dis- 
pute over  conflicting  types  of  furnace  grates  for  ordinary  coal.     Mc- 

^=:»Far  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlgeeta  &  Indexes 
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Clave*s  pafent  concerns  the  use  as  fuel  of  the  culm  banks  of  the  an- 
thracite coal  fields  of  Pennsylvania — ^a  very  diflferent  problem  from 
the  burning  of  common  coal.  It  is,  as  its  specification  states,  "de- 
signed principally  for  use  in  the  burning  of  exceedingly  fine  anthracite 
fuels";  and,  unless  the  uncontradicted  testimony  that  this  invention 
has  successfully  solved  difficulties  in  the  economical  and  satisfactory 
use  of  that  fuel  is  untrue,  it  would  seem  the  device  before  us  is  of 
more  than  ordinary  moment.  The  extent  of  culm  waste  is  apparent, 
when  it  is  recalled  that  the  Pennsylvania  State  Commission  of  1893 
reported  that,  since  the  commencement  of  mining,  the  coal  and  coal  dirt 
sent  to  the  culm  banks  has  been  35  per  cent,  of  the  total  production ; 
or  to  put  this  in  concrete  form,  it  is  estimated  the  workable  coal  that 
has  been  dumped  in  the  anthracite  coal  field  of  Pennsylvania  would 
cover  the  state  of  Rhode  Island  evenly  with  solid  workable  coal  125 
feet  deep.  These  great  culm  banks  were  for  years  regarded  as  worth- 
less and  as  nuisances  in  the  way  of  haulage  and  use  of  valuable  space. 
In  that  regard  they  resembled  the  dump  heaps  of  gold  and  silver  min- 
ing referred  to  by  this  court  in  Moore  v.  Tonopah,  201  Fed.  532,  119  C. 
C.  A.  626,  where  we  said : 

"Great  quantities  of  treated  ore  went  to  the  dump  heap;  and  while 
laboratory  filtration  methods  showed  the  presence,  and  indeed  the  extrac- 
tion, of  such  metals,  yet  no  one  devised  any  commercial  means  or  process  by 
which  this  metal-laden  dumpage  or  slime  could  be  avoided  or  utilized.  As  a 
value  containing,  but  unavailable,  feature  these  ore  dumps  occupied  a  rela- 
tion to  gold  and  silver  mines  like  that  of  a  slag  pile  to  a  blast  furnace  or  a 
culm  bank  to  an  anthracite  mine." 

It  is  clear,  therefore,  that  any  discovery  which  substantially  contrib- 
utes toward  the  utilization  of  such  supposedly  worthless  dumpage 
challenges  the  careful  attention  of  those  charged  with  the  administra- 
tion of  the  patent  laws.^ 

The  proofs  in  this  case  show  that  William  'McClave,  the  patentee, 
was  a  resident  of  the  anthracite  regions,  and  had  for  many  years  been 
engaged  in  a  study  of  the  fuel  use  of  bituminous  duff,  anthracite  culm, 
and  of  coals  generally.  In  1882  he  began  a  series  of  experiments  to 
improve  methods,  and  since  then  has  taken  out  a  number  of  patents 
preceding  the  one  here  involved.  The  successful  burning  of  very  fine 
coal  involves  several  problems.  To  get  the  desired  heat  from  such  fuel 
there  must  be  a  thick,  deep  bed  of  culm.  Such  fine  coal  packs  closely, 
and  combustion  must  take  place  from  below.  This  was  effected  by  a 
draft  forced  up  from  a  sealed  ash  pit.  To  utilize,  while  it  was  still  in 
the  bed  of  the  coal,  the  gas  produced  by  such  forced  combustion,  it 
was  necessary  to  keep  the  blast  from  breaking  through  such  bed  in 
spots.  In  case  it  so  broke  through  the  draft  would  center  in  such 
paths  of  least  resistance,  and  two  results  would  follow :    First,  such 

1  The  problem  of  culm  use  is  one  which  has  caused  much  discussion.  See 
Engineering  Magazine,  vol.  11,  p.  655;  Engineering  News,  vol.  34,  p.  426; 
American  Electrician,  vol.  13,  p.  434;  Engineering  and  Mining  Journal,  vol. 
SO,  p.  1113;  American  Contract  Journal,  vol.  16,  p.  314;  Transactions  of  the 
American  Institute  of  Mining  Engineers,  vol.  20,  p.  628;  Same,  vol.  22, 
p.  581;  Railroad  Gazette,  vol.  34,  p.  466;  and  Journal  of  the  Franklin  In- 
rtitute,  vol.  142,  p.  26. 


Digitized  by 


Google 


100  136  C.  C.  A.  REPORTS 

gases  of  combustion  as  were  generated  would  not  be  burned  in  the 
coal  body,  with  the  undesirable  results  hereafter  noted;  and,  second, 
the  coal  body  outside  of  these  paths  of  least  resistance  would  not  be 
thoroughly  and  economically  burned.  It  will  thus  be  seen  that  the 
maintenance  of  a  bed  of  uniform  resistance  to  the  passage  of  the  draft 
was  of  vital  importance.  The  difficulty  of  doing  so  was  increased  by 
the  necessity  of  frequent  cleanings  of  the  grate  caused  by  the  rapid 
forming  of  ashes  and  clinkers  incident  to  this  fuel.  To  do  this  it  was 
necessary  to  push  or  pull  the  burning  mass  to  one  end  of  the  furnace 
chamber  and  then  tilt  the  grate  bars  at  the  other  end  to  discharge  such 
clinkers.  The  fuel  was  then  redrawn  over  to  the  chamber  end  thus 
cleaned.  In  addition  to  draft  difficulties,  others  arose  from  grate  bars. 
Under  intense  heat  it  was  found  that  grate  bars  increase  in  length. 
This  increase  is  not  the  usual  contraction  and  expansion  of  iron,  but  is 
a  growth  which  permanently  lengthens  the  bar.  Thus,  a  scientific  wit- 
ness of  the  defendants  says: 

"The  expansion  referred  to  in  tbe  patent  In  suit  is  a  phenomenon  familiar 
to  artisans.  It  is  not  the  temporary  expansion  which  takes  place  when 
metal  is  heated,  but  Is  a  permanent  expansion,  continuing  even  after  the 
metal  is  cold.  It  is  produced  gradually  during  jxveeks  or  months  of  ex- 
posure to  high  temperatures  and  is  observed  more  particularly  in  the  case 
of  iron.  The  percentage  of  expansion  is  small,  but  has  nevertheless,  under 
some  circumstances,  to  be  taken  into  account." 

One  of  the  plaintiff's  witnesses  says : 

*'When  heat  of  a  high  temperature,  such  as  that  emanating  from  in- 
candescent carbonaceous  fuel,  which  is  in  contact  with  said  metal,  the 
crystalline  structure,  and  probably  also  the  molecular  structure  of  the  iron, 
is  thrown  so  far  apart  that  the  crystals  become  disarranged  to  an  extent 
that  they  do  not  nest  back  into  the  same  positions  or  nestings  that  they  for- 
merly occupied,  and  the  metal  is  said  to  have  grown  and  really  has  grown 
permanently  to  the  extent  of  the  stoppage  by  such  disarrangement" 

Referring  to  caps  of  grate  bars  such  as  are  here  involved,  the  wit- 
ness adds : 

"Caps  about  12  inches  long  under  the  intense  heat  of  some  boiler  furnaces 
would  grow  from  three-eighths  to  half  an  inch  or  more." 

It  is  therefore  manifest  that,  where  sectional,  dumping  grates  are 
used,  their  adjacent  ends  must  be  initially  spaced  far  enough  apart  to 
allow  for  this  metallic  growth,  otherwise  the  grate  bars  will  jam, 
buckle,  or  overlap.  But  this  initial,  and  substantially  wide,  opening 
would  be  highly  objectionable  where  culm  was  used.  When  culm 
becomes  red  hot  it  runs  like  dry  sand  and  drops  through  and  makes  an 
opening  in  the  fuel  bed  through  which  the  forced  draft  finds  a  path 
of  least  resistance.  The  mischief  caused  by  such  breaks  through  the 
bed  is  shown  in  testimony  quoted  below.  These  difficulties  McClave 
overcame  by  a  device  which,  in  the  afterlight  of  accomplishment,  is 
very  simple,  but  which  no  one  had  ever  suggested.  Mechanically 
speaking,  he  simply  double-beveled  the  one  end  of  an  abutting,  sectional 
dumping  grate  bar.  As  the  court  below  rightly  said,  "Any  foundry- 
man  would  know  how  to  do  it ;"  but  the  significance  of  McClave's  in- 
struction to  the  art  did  not  lie  in  telling  how  to  double-bevel  the  end 
of  a  grate  bar,  but  in  disclosing  the  important  functional  use  that  could 
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be  made  of  such  double-bevel  in  successfully  burning  fine  coal.  This 
double-bevel,  overlapping  grate  bar — shown,  for  example,  in  the  ac- 
companying patent  drawing — made  possible,  amongst  others,  three 
essentials  to  the  successful  burning  of  culm : 
First,  the  initial  spacing  apart  of  the  grate 
bars  without  allowing  the  fine  coal  to  run 
through  the  spacing.  This  was  done  by  pro- 
viding an  incHned,  instead  of  a  vertical,  opening  between  the  ends  of 
adjacent  grate  bars.  Second,  it  provided  a  harmless  path  or  outlet  for 
the  metallic  growth  of  grate  bars.  This  was  done  by  paralleling  instead 
of  abutting  the  grate  bar  ends,  so  that  their  growth,  instead  of  jam- 
ming each  other  or  closing  the  initial  opening,  allowed  the  growing 
bars  to  parallel  each  other  and  maintain  an  opening  between  them. 
Third,  the  upper  bevel  kept  the  growth  of  the  bar  from  making  the 
furnace  floor  so  abruptly  uneven  as  to  catch  the  fireman's  scraper  and 
prevent  the  rapid  shift  of  the  fuel  requisite  to  its  use.  It  will  thus  be 
seen  McClave*s  device  by  its  narrow  inclined  space  prevented  fuel 
escape,  provided  initially,  and  thereafter  maintained,  suitable  air  pas- 
sages where  the  sections  met,  prevented  the  forced  draft  concentrating 
at  these  openings,  ani  thereby  secured  uniform  draft  passage  through 
the  entire  fuel  bed,  caused  the  gases  of  combustion  to  be  burned  in 
the  coal  bed,  and  kept  the  growth  of  the  bars  from  creating  unevenness 
in  the  furnace  floor.  Mechanically,  by  the  use  of  a  stop,  he  effected 
complete  control  over  the  size  of  the  opening,  and  by  maintaining  such 
opening  between  the  ends  of  the  grate  bars  he  lessened  their  burning 
out.  These  features  were  pointed  out  to  those  familiar  in  the  art  in 
his  specification : 

"In  forming  a  rocking  grate  for  the  fuels  commonly  in  use  it  is  generally 
sufficient,  to  bring  the  edi?es  of  the  adjacent  bars  within  a  quarter  of  an  inch 
of  each  other,  and  the  fuel  will  not  run  throujzh.  When,  however,  the  very 
smaU  grades  of  anthracite  fuel  are  burned  ui)on  the  grate,  an  opening  of  the 
size  of  a  quarter  of  an  inch  is  usually  too  large  and  will  militate  against 
the  Rpneral  efficiency  of  the  whole  grate,  principally  because  small  coal  sifts 
through  between  the  bars;  and  where  a  forced  draft  is  used  the  air  rushes 
through  these  lines  of  least  resistance  with  such  force  as  to  tear  a  bed  of 
small  anthracite  fuel  badly.  ♦  ♦  ♦  In  this  manner  also  a  small  space 
may  always  be  maintained  between  the  adjacent  and  overlapping  ends  or 
teeth  of  the  caps  to  permit  of  a  small  feed  of  air  at  that  point,  which  not 
only  assists  in  the  even  distribution  of  air  for  combustion,  but  maintains 
the  parts  of  the  grate  bars  and  their  caps  at  a  slightly  cooler  temperature 
than  if  they  were  permitted  to  rest  one  upon  the  other." 

That  these  and  other  valuable  results  have  been  brought  about  by 
McClave's  device  is  shown  by  his  uncontradicted  testimony : 

The  construction  that  I  invented  to  solve  this  problem  and  the  one  which 
is  DOW  in  suit  has  met  with  very  great  success  and  has  practically  solved 
the  difficulties  that  confronted  us  previous  to  that  time.  For  the  construction 
named  is  so  arranged  that  It  has  a  small  and  uniform  mesh  throughout  the 
entire  grate  surface,  including  spaces  between  the  edges  of  the  bars,  said 
uniformity  of  spaces  being  an  absolute  necessity  to  the  uniform  combustion 
of  the  fuel,  for,  if  any  such  meshes  are  larger  than  the  others,  it  causes 
lines  of  least  resistance  for  the  blast  to  pass  through  in  excess  over  that  of 
the  other  portions  of  the  grate  surface,  thereby  blowing  such  fine  fuel  abo\'e 
«och  points  into  humps  and  ridges,  not  only  producing  unequal  depths  of 
fnel  In  the  fire  bed,  but  also  making  some  portions  of  the  bed  so  thin  that 
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the  excess  of  blast  passing  throngh  same  without  combining  chemically  with 
the  fuel  and  without  even  having  time  to  become  highly  heated  would  act 
simply  as  a  dilutent  of  temperature  through  the  combustion  chamber  gen- 
erally»  with  the  consequent  loss  of  efficiency  in  the  furnace.  It  will  be  noted 
also  that  my  construction  provides  a  means  for  overcoming  any  deleterious 
obbtruction  to  the  use  of  fireman's  cleaning  tools  arising  from  the  permanent 
expansion  or  growth  of  the  bars  caused  by  the  intense  heat  of  the  fuel 
resting  upon  them,  in  that  the  edges  of  the  dumping  bars  are  so  beveled 
from  the  surface  downward  in  opposite  directions  to  a  certain  depth  forming 
depressions  thereby  below  the  general  surface  of  the  grate  when  the  bars  are 
in  normal  position  and  form  thence  in  the  same  direction,  so  that  they  may 
grow  and  lap  upon  each  other  to  cover  the  space  necessary  for  the  extreme 
limit  of  said  growth  without  having  the  upper  edges  project  upwards  to  an 
extent  that  would  materially  interfere  or  obstruct  in  any  appreciable  manner 
the  passing  to  and  fro  of  the  fireman's  hoe,  or  other  tools,  in  the  process  of 
cleaning  or  redistribution  of  the  unconsumed  fuel  after  such  cleaning.  It  may 
be  noted  also  that  this  construction  provides  the  use  of  a  space  between  the 
edges  of  the  bars  (never  larger  than  the  mesh  in  the  bars  themselves)  for 
the  purpose  of  furnishing  additional  air  that  may  be  required  for  some 
kinds  of  fuel  and  also  for  the  purpose  of  taking  up,  so  to  speak,  a  portion 
of  the  growth  which  occurs  in  such  grate  bars,  thereby  preserving  for  a 
longer  period  the  plane  surface  of  the  entire  grate  before  the  edge  of  one 
grate  bar  begins  to  creep  or  climb  up  the  beveled  edge  of  the  other  grate  bar. 
It  may  be  readily  seen,  however,  that  the  edges  of  tihe  bars  may  be  started 
in  use  with  their  edges  in  contact,  but  in  such  case,  when  the  bars  obtain 
their  full  growth,  the  edge  of  the  bar  on  the  upper  side  will  have  traveled  to 
a  greater  height  and  the  plane  surface  of  the  entire  grate  will  have  more 
of  a  wave  line  than  when  an  initial  space  is  made  in  the  start  Some  kinds 
of  fuel  need  more  air  than  others,  in  which  case  it  is  more  desirable 
to  have  such  initial  space.  In  no  case,  however,  will  the  upper  edge  of  the 
bar  project  upward  in  a  manner  that  will  interfere  to  any  appreciable  de- 
gree with  the  use  of  the  tools  heretofore  described.  It  will  also  be  noted  that 
adjustable  means  have  been  provided  for  the  maintenance  of  such  space 
between  the  edges  of  the  bars  where  increased  air  space  is  necessary,  but  in 
case  the  fireman  is  negligent  in  the  matter  of  preserving  such  space,  and  the 
bars  grow  together,  the  beveled  edge  of  the  bar  in  front  provides  a  way  for  the 
other  edge  toi  automatically  adjust  itself  with  respect  to  the  adjacent  edge 
without  liability  of  any  of  the  bars  becoming  wedged  between  each  other  on 
account  of  such  growth,  thereby  preventing  interference  in  any  way  with  the 
operation  of  the  dumping  of  the  grate.'* 

The  problems  confronting  McClave,  and  which  he  attempted  to 
solve  by  the  patent;  in  suit,  are  thus  stated  by  him,  and  were  wholly 
different  from  those  involved  in  the  use  of  ordinary  commercial  coal : 

"The  problem  that  confronted  me  when  I  invented  that  particular  grate 
arose  out  of  the  fact  that  neither  I  nor  any  one  else,  as  far  as  I  could  see, 
had  a  construction  of  grates  that  would  serve  the  purpose  of  economically 
burning  very  small  sizes  of  anthracite  fuel,  generally  known  as  Nos.  1  and  2 
buckwheat  All  the  grate  constructions,  so  far  as  I  could  see  or  know,  had 
too  large  a  mesh  to  prevent  such  fuel  sifting  through  into  the  ash  pit  in  a 
large  measure,  especially  when  the  fire  was  cleaned  and  the  fuel  redistributed 
on  the  surfaces  of  the  grate,  and  had,  at  the  same  time,  a  means  for  quickly 
dumping  the  consumed  portions  of  the  fuel  when  the  fire  was  cleaned.  There 
were  some  grates  of  a  stationary  character,  known  as  perforated  plate 
grates,  that  would  hold  the  fuel  iin  fairly  well,  but  they  were  undesirable, 
inasmuch  as  they  were  not  very  durable,  and  it  took  such  a  long  time  to 
clean  the  fire  that  the  temperature  of  the  furnace  would  go  down  very  low 
during  the  operation,  thereby  causing  a  loss  of  efliciency  in  the  fuel.  Aside 
from  this  perforate  plate  grate  there  were  no  forms  of  grate  construction, 
so  far  as  I  could  see,  that  did  not  have  too  large  a  mesh  for.  the  economic 
burning  of  the  fine  fuel  above  named,  or  that  did  not  have  a  lack  of  uniform- 


Digitized  by 


Google 


M^CLAYE-BBOOKS  CO.  V.  M.  H.  TREADWELL  CO.  103 

Ity  in  size  in  the  air  spaces  throughout  their  entire  surface,  or  when  made 
with  imperforate  plates  with  a  side  draft,  as  may  be  found,  in  one  or  two 
cases,  that  were  not  subject  to  some  of  the  objections  already  named,  1.  e., 
lack  of  uniformity  of  air  space  or  means  for  sifting  into  the  ash  pit,  of  the 
unconsumed  fuel.  The  problem  also  involved  a  construction  in  which  the 
mesh  would  be  small  enough  to  hold  up  such  fuel  and  prevent  it  from  sift- 
ing, but  that  it  could  be  operated  quickly  when  it  became  necessary  to  clean 
the  fire  and  at  the  same  time  interfere  but  little,  if  any,  with  the  tools  used 
by  fireman  for  purposes  of  cleaning  and  redistribution  of  the  unconsumed 
portion  of  the  fuel  left  in  the  furnace  for  the  purpose  of  kindling  a  new  fire 
of  fresh  fuel." 

After  a  careful  study  of  the  proofs,  we  have  reached  the  conclusion 
that  his  device  was  novel  in  conception,  useful  in  result,  and  inventive 
in  character.  Its  gist,  from  the  standpoint  of  utilizing  culm — and  the 
utilization  of  such  fuel  was  its  aim — lies  in  the  distribution  of  the 
forced  draft  through  the  entire  fuel  bed — a  method  not  unlike  in  its 
sphere  that  whereby  Moore's  patent  in  the  case  above  cited  (201  Fed. 
536,  119  C.  C.  A.  626)  treated  the  refuse  of  ore  mines.  So  far  as  is 
now  shown,  such  draft  uniformity  does  not  seem  obtainable  without 
using  a  grate  bar  with  a  double-beveled  end.  In  reaching  our  esti- 
mate of  McClave's  device,  we  have  not  overlooked  the  large  number 
of  prior  patents  cited.  Nearly  all  of  them  were  devices  for  burning 
ordinary  coal.  They  threw  no  light  on  the  problem  of  successfully 
using  fine  coal.  The  few  specially  addressed  to  the  fine  coal  prob- 
lem did  not  solve  it  and  left  no  impress  on  the  art.  Possibly  the  most 
pertinent  one  is  that  of  Hildreth,  No.  112,246,  of  1871.  It  is  lacking 
in  the  features  which  make  McClave's  device  a  success.  Apart  from 
the  fact  that  its  date  shows  it  long  preceded  successful  efforts  to  solve 
the  fuel  use  of  culm,  it  will  be  noted  that  Hildreth  had  a  solid,  imper- 
forate grate  bottom  as  contrasted  with  McClave's  perforate  grate-bar 
bottom,  and  the  space  between  his  sections  was  vertical.  Whatever 
piecemeal  anticipation  may  be  suggested  by  the  general  resemblances 
of  stray  parts  of  the  appliances  of  the  numerous  patents  cited,  it  may 
be  said  of  them  all  that  in  none  of  them  is  there  any  suggestion  of  any 
use  of  such  appliances  for  functional  purposes  as  McClave  first  utiliz- 
ed in  his  device.  Nor  have  we  overlooked  the  Linde  Company  grate 
bar,  the  upper  end  of  which  is  rounded  so  as  to  resemble  a  bevel.  The 
pattern  from  which  that  bar  was  cast  shows  a  straight,  unbeveled  top. 
The  rounded  contour,  which  the  well-burned  bar  in  evidence  now 
shows,  is  palpably  but  the  dropping  of  the  point  through  the  action  of 
heat.  Not  only  is  this  contour  accidental,  undesigned,  and  nonfunc- 
tional, but  there  is  no  evidence  that  the  Linde  furnace  was  one  in 
which  culm  was  or  could  be  successfully  burned. 

The  Treadwell  Company  pleads  to  the  jurisdiction  of  the  court  and 
contends  it  is  not  answerable  for  the  acts  of  the  other  defendant  Stoev- 
cr  Foimdry  &  Manufacturing  Company.  Without  detailing  the  facts, 
we  may  say  they  are  such  as  to  bring  the  case  within  the  principle  of 
Smith  y.  Elberfeld,  203  Fed.  476,  121  C.  C.  A.  598.  As  that  case  com- 
mends itself  to  us  the  plea  cannot  be  sustained. 

\ye  are  of  opinion,  as  was  the  court  below,  that  there  is  substantial 
similarity  between  the  two  devices.  We  therefore  hold  infringement 
has  been  shown. 
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The  decree  below  will  therefore  be  reversed,  and  the  case  remanded, 
with  directions  to  enter  a  decree  adjudging  the  patent  valid  and  in- 
fringed, and  the  customary  relief. 


(220  Fed.  150) 

AMERICAN  GRAIN  SEPARATOR  CO.  et  al.  v.  TWIN  CITT  SEP- 
ARATOR CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January  12,  1915.> 

No.  4148. 

Patents  ^=»328 — Infringement — Grain   Separator. 

The  Froslid  patents,  No.  608,175  and  No.  684,751,  each  for  a  grain  sep- 
arator, hcM  Infringed  as  to  claim  1  of  each  patent. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota;   Charles  A.  Willard,  Judge. 

Suit  in  equity  by  the  Twin  City  Separator  Company  against  the 
American  Grain  Separator  Company  and  Robert  J.  Owens.  Decree 
for  complainant,  and  defendants  appeal.     Affirmed. 

See,  also,  202  Fed.  202,  120  C.  C.  A.  644. 

Amasa  C.  Paul,  of  Minneapolis,  Minn.,  for  appellants. 
James  F.  Williamson,  of  Minneapolis,  Minn.,  for  appellee. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  REED,  Dis- 
trict Judge. 

REED,  District  Judge.  The  Twin  City  Separator  Company,  ap- 
pellee, hereinafter  called  the  plaintiff,  sued  the  appellants,  the  Ameri- 
can Grain  Separator  Company,  a  corporation,  and  Robert  J.  Owens, 
its  president,  hereinafter  called  the  defendants,  for  alleged  infringe- 
ments of  claim  1  of  United  States  letters  patent  No.  668,175,  issued 
February  19,  1901,  and  the  three  claims  of  United  States  letters  pat- 
ent No.  684,751,  issued  October  15,  1901,  both  to  Anton  S.  Froslid, 
for  improvements  in  fanning  mills  or  grain  separators,  and  for  an 
injunction  and  accounting  oi  profits  and  damages.  The  hearing  re- 
sulted in  a  decree  for  the  plaintiff  that  defendants  infringed  claim  1 
of  each  of  said  patents  by  its  machines  known  as  "Winner  No.  1" 
and  '*Winner  No.  2,"  and  granted  an  injunction  restraining  defend- 
ants from  further  infringing  said  claims,  with  the  usual  order  for  an 
accounting  of  profits  and  for  damages.     The  defendants  appeal. 

Both  of  the  patents  in  suit  were  before  this  court  in  the  case  of 
J.  L.  Owens  Co.,  Appellant,  v.  Twin  City  Separator  Co.,  this  appellee, 
in  168  Fed.  259,  93  C.  C.  A.  561,  where  they  were  adjudged  valid 
February  25,  1909,  and  to  have  been  infringed  by  the  machine  made 
and  used  by  the  J.  L.  Owens  Company,  defendant  in  that  suit,  called 
the  ^'Superior"  machine.  We  refer  to  the  opinion  in  that  case  for 
a  full  description  of  the  principle  and  mode  of  operation  of  the  mill 
of  the  two  patents  in  suit,  and  of  the  mill  there  held  to  be  an  infringe- 
ment thereof.     We  are  now  to  determine  whether  or  not  these  pat- 

^=:>For  oUier  cases  see  same  topic  &  KEY-NUMBER  Id  all  Key-Numbered  Digests  &  Indexes 
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cnts  are  infringed  by  the  Winner  machines  No.  1  and  No.  2,  made  by 
these  defendants. 

At  the  time  of  the  suit  against  the  J.  L.  Owens  Company,  above 
mentioned,  the  defendant  Robert  J.  Owens  was  a  stockholder  in  and 
superintendent  of  that  company,  and  was  familiar  with  the  ''Superior" 
machine,  held  in  that  case  to  infringe  the  '*Hero  Mill,"  as  it  is  called, 
of  the  patents  in  suit.  He  subsequently  sold  his  stock  in  that  com- 
pany, and  organized,  or  assisted  in  organizing,  the  corporate  defend- 
ant in  this  suit,  the  American  Grain  Separator  Company,  became  its 
president,  and  the  owner  of  a  majority  of  its  stock.  After  the  decision 
of  the  J.  L.  Owens  Company  Case,  the  defendants  engaged  in  the 
manufacture  and  sale  of  the  alleged  infringing  machine.  Winner  No. 
1,  involved  in  this  suit.  In  this  mill  the  defendants  substitute,  for  the 
long  flexible  aprons  between  the  sieves  of  the  **  Superior"  mill  of  the 
J.  L.  Owens  Company,  aprons  consisting  of  thin  slats  of  wood  an 
inch  and  a  half  wide  and  ^/i«  of  an  inch  apart,  held  together  by  straps 
of  leather  fastened  across  the  centers  of  the  slats,  which  are  placed 
diagonally  across  the  sieves  on  which  they  ride,  and  slanted  in  the 
opposite  direction  from  the  slats  in  the  aprons  above  and  below  the 
sieves.  The  plaintiff,  claiming  that  these  aprons  of  the  Winner  mill 
Xo.  1  infringed  the  mill  of  the  Froslid  patents,  br6ught  this  suit  Sep- 
tember 27,  1911,  against  the  defendants  to  restrain  such  infringe- 
ment, and  asked  for  a  preliminary  injimction  against  the  use  of  the 
Winner  mill  No.  1.  Upon  a  hearing  of  this  application  on  the  bill, 
affidavits  and  counteraffidavits  the  court  held  the  Winner  mill  No. 
1  to  be  an  infringement  of  the  claims  of  the  Froslid  patent  in  suit, 
and  on  October  23,  1911,  granted  a  preliminary  injunction  restraining 
than  from  further  infringement  of  said  patents  by  that  mill  or  in  any 
other  way.  The  defendants  then  made  their  Winner  mill  No.  2,  which 
diflpers  from  the  Winner  mill  No.  1  in  that  the  wooden  slats  are  2Vi«  of 
an  inch  wide  and  °/i6  of  an  inch  apart  connected  by  wooden  strips 
laid  directly  across  the  slats  and  fastened  to  the  stationary  parts  of 
the  mill  by  rigid  strips  of  metal.  After  the  defendants  had  made  and 
sold  some  of  these  mills,  the  plaintiff  moved  against  them  for  con- 
tempt in  violating  the  injunction  of  October  23,  1911,  by  the  use  of 
that  mill.  After  a  full  hearing  of  both  parties  upon  affidavits  and 
counteraffidavits,  the  court  early  in  March,  1912,  held  the  Winner 
mill  Xo.  2  to  be  an  infringement  of  claim  1  of  each  of  the  Froslid 
patents,  and  imposed  a  fine  upon  the  defendants,  which  they  paid. 

The  defendants  then  devised  a  plan  for  a  mill  called  the  Winner 
No.  3,  submitted  a  drawing  thereof  to,  and  moved  the  court  for  per- 
mission to  use  its  mills  furnished  with  aprons  as  described  in  this 
drawing  for  a  period  of  30  days,  and  for  a  modification  of  its  opin- 
ion in  the  contempt  proceedings.  The  proposed  Winner  No.  3  dif- 
fered somewhat  from  the  Winner  mills  Nos.  1  and  2;  but  it  need 
not  be  further  noticed,  as  the  motion  was  denied,  and  the  proposed 
Winner  No.  3  mill  is  not  involved  in  this  appeal. 

Thereafter  the  defendants  moved  to  dissolve  the  injunction  of  Octo- 
ber 23,  1911,  and  upon  a  hearing  of  this  motion,  on  the  affidavits  and 
counteraffidavits  theretofore  used  upon  the  former  hearing  and  addi- 
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tional  affidavits,  and  upon  a  full  hearing  accorded  to  both  parties,  the 
motion  to  dissolve  was  denied,  and  from  that  order  an  appeal  was 
brought  to  this  court  under  section  129  of  the  Judicial  Code  (Act 
March  3,  1911,  c.  231,  36  Stat.  1134  [Comp.  St.  1913,  §  1221]).  Upon 
the  hearing  in  this  court  the  order  appealed  from  was  affirmed. 
American  Grain  Separator  Co.  et  al.  v.  Twin  City  Separator  Co.,  202 
Fed.  202,  120  C.  C.  A.  644.  Reference  to  the  opinion  in  that  case 
is  made  for  a  statement  of  the  facts,  and  the  grounds  upon  which 
the  refusal  to  dissolve  the  injunction  of  October,  1911,  was  affirmed, 
from  which,  and  the  record  before  us  in  this  case,  the  foregoing  state- 
ment is  condensed. 

Thereafter  the  case  proceeded  to  a  hearing  in  the  District  Court, 
upon  which  an  interlocutory  decree  was  rendered,  holding  that  Win- 
ner machines  No.  1  and  No.  2  each  infringed  claim  1  of  the  two 
Froslid  patents,  but  that  neither  infringed  the  second  and  third  claims 
of  the  second  of  said  patents.  The  usual  decree  for  an  injunction, 
and  for  an  accounting  of  profits,  and  for  damages,  was  rendered,  and 
the  case  is  here  upon  an  appeal  from  such  decree. 

The  principal  errors  assigned  are  that  the  court  erred  in  refusing 
to  dismiss  the  bill,  and  in  decreeing  that  said  Winner  machines  Nos.  1 
and  2  infringe,  respectively,  claim  1  of  the  first  and  claim  1  of  the  sec- 
ond Froslid  patents. 

Claim  1  of  the  first  Froslid  patent,  No.  668,175,  reads  in  this  way: 

"In  a  grain  separator,  the  combination  witli  a  series  of  overlapping  sieves 
receiving  the  passed  stock,  one  from  the  other,  the  lower  sieves  projecting  suc- 
cessively in  a  given  direction,  of  a  corresponding  series  of  main  or  head  decks 
underlying  each  higher  sieve  for  receiving  from  the  head  portion  of  the  over- 
lying or  higher  sieve  and  delivering  to  the  head  of  the  next  lower  sieve,  and 
a  corresponding  series  of  lap  decks  underlying  the  lower  portion  of  each 
higher  sieve  and  overlying  the  upper  portion  of  each  lower  sieve,  said  lap 
decks  inclining  in  the  same  direction  as  said  main  decks  and  sieves,  for  re- 
ceiving from  the  lower  portion  of  the  overlying  sieve  and  delivering  to  the 
central  portion  of  the  lower  or  underlying  sieve,  substantially  as  and  for  the 
purposes  set  forth." 

Claim  1  of  the  second  Froslid  patent.  No.  684,751,  reads  as  fol- 
lows: 

"In  a  grain  separator,  a  series  of  overlapped  sieves,  and  a  series  of  over- 
lapped dividing  aprons,,  with  the  sieves  extending  beyond  the  ends  of  said 
aprons,  and  with  the  delivery  ends  of  the  overlying  aprons  overlapping  the  re- 
ceiving ends  of  the  underlying  aprons,  substantially  as  described." 

The  contention  in  behalf  of  the  defendants  is  in  effect,  if  we  cor- 
rectly understand  their  counsel,  that  the  thin  wooden  slats  or  grids 
of  the  defendants'  Winner  machines  perform  the  office  of  a  rider, 
and  keep  the  oats  in  a  horizontal  position  to  prevent  or  retard  their 
falling  through  the  sieves  of  the  mill,  as  do  the  riders  of  the  mill 
of  the  Froslid  patents,  but  in  a  wholly  different  way  from  the  flexible 
rider  of  that  mill;  that  in  the  Froslid  invention  it  is  the  weight  of 
the  flexible  rider  moving  with  the  sieve  or  screen  which  keeps  the  oat 
kernels  in  a  horizontal  position  thereon,  and  that  such  rider  must 
be  sufficiently  flexible  at  all  times  to  meet  the  irregularities  of  the 
sheet  of  stock  beneath  it;  that  in  the  Winner  machines  the  slats  do 
not  move  with  the  sieves,  but  are  anchored  by  some  means  in  a  sta- 
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tionary  position,  and  the  sieves  move  between  them,  instead  of  re- 
ciprocating with  them,  as  in  the  Froslid  patents;  that  the  result  is 
that  the  slats  of  the  Winner  machines  operate  to  level  the  oats  on 
the  sieves,  nbt  by  weight,  but  by  reason  of  the  relative  movement  of 
the  sieve  and  the  slats,  which  continually  push  the  oats  along  the 
sieves  in  a  horizontal  position,  so  that  it  is  immaterial  whether  the 
slats  used  are  or  are  not  flexible ;  that  the  slats  of  the  Winner  machines 
are  not  carriers,  as  this  term  is  used  by  this  court  in  its  opinion  in 
the  J.  L'  Owens  Company  Case,  for  the  stock  passing  through  a 
sieve,  if  any  may  strike  on  the  sieve  or  screen  below  or  on  the  slats, 
but  if  in  the  latter  position  it  at  once  seeks  the  sieve  between  the 
riders,  and  cannot  be  delivered  from  one  slat  to  another  below,  because 
the  slats  are  not  in  overlapping  relation;  that  the  slats  are  not  di- 
viding aprons  or  carriers,  as  are  those  of  the  Froslid  patents,  but  are 
simply  spreaders  or  levelers  of  the  grain,  and  their  mode  of  opera- 
tion is  radically  different  from  the  parceling  aprons  or  carriers  (lap 
decks  so-called)  of  the  Froslid  patents;  that  the  separating  action 
of  the  slats  or  riders  of  the  Winner  machines  is  exactly  the  same  as 
it  would  be  if  those  slats  were  not  present. 

In  so  contending  no  account  seemingly  is  taken  of  the  fact  that 
in  the  Winner  machine  No.  1  the  slats  are  1%  inches  wide  and  less 
than  %  of  an  inch  apart,  and  in  the  Winner  machine  No.  2  the  slats 
are  2 Vie  inches  wide  and  ^/la  of  an  inch  apart.  This  permits  of  a  con- 
siderable degree  of  flexibility,  and  for  the  definite  purpose  of  adjust- 
ment of  the  slats  to  the  sheet  of  stock  upon  which  they  ride ;  otherwise, 
the  slats  might  as  well  be  in  one  piece,  covering  the  entire  sieve,  with- 
out any  opening  in  it.  With  the  machine  in  operation  the  shaking 
movement  lengthwise  of  the  series  of  sieves,  and  its  effect  upon  the 
stock,  practically  all  of  the  stock  will  fall  between  the  slats,  and  will 
be  thus  carried  forward  to  the  faces  of  the  underlying  slats,  until  it 
passes  the  entire  set  of  sieves.  The  slats  in  the  Winner  machine,  in 
relation  to  each  other  and  to  the  sieves  between  them,  are  therefore 
in  such  position  that  the  unseparated  stock  is  delivered  from  the 
upper  sieves  to  the  lower  slats, .  substantially  as  in  the  so-called  lap 
decks  or  dividing  aprons  of  the  mill  of  the  Froslid  patents.  Such 
slats,  therefore,  perform  the  same  function,  accomplish  the  same  re- 
sults, and  in  substantially  the  same  way  as  the  so-called  lap  decks  or 
dividing  aprons  of  the  mill  of  the  Froslid  patents,  and  the  imperforate 
aprons  with  transverse  slots  or  openings  in  them  of  the  "Superior" 
mill  of  the  J.  L.  Owens  Company.  The  fact  that  the  aprons  of  these 
Winner  machines  are  divided  into  thin  slats,  with  narrow  spaces  or 
openings  between  them,  instead  of  a  single  apron  for  each  sieve,  as 
in  the  Froslid  mill,  and  of  different  material,  is  not  sufficient  to  save 
them  from  infringement  of  the  Froslid  patents. 

We  have  carefully  considered  the  evidence  upon  the  question  of 
the  alleged  infringement  of  the  Froslid  patents  by  these  Winner 
machines,  and  the  briefs  of  counsel  of  the  respective  parties  bearing 
thereon;  and  without  reviewing  the  testimony,  or  the  briefs  of  coun- 
sel further,  we  deem  it  sufficient  to  say  that  in  our  opinion  the  decree 
of  the  District  Court,  finding  infringement  of  claim  1  of  each  of  the 
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patents  in  suit  by  defendants'  Winner  mills  Nos.  1  and  2,  is  amply 
sustained  by  the  greater  weight  of  the  evidence,  and  that  the  decree 
should  therefore  be  affirmed. 

The  appellants  complain  of  the  admission  in  evidence  of  the  letter 
of  the  J.  L.  Owens  Company  to  Rollef  Berg  of  November  11,  1904, 
and  an  advertising  folder  or  circular  of  said  company,  used  in  the 
hearing  of  the  case  of  the  J.  L.  Owens  Company,  and  the  testimony 
of  Anton  S.  Froslid  in  relation  thereto  upon  his  examination  in  this 
case.  It  is  the  contention  of  the  plaintiff  that  the  testimony  shows 
that  this  letter  and  advertising  circular  was  prepared  by  the  defend- 
ant Robert  L.  Owens,  or  by  his  direction,  when  superintendent  of 
the  J.  L.  Owens  Company,  and  is  therefore  admissible  as  aganist 
him.  This  testimony  was  taken  under  the  prior  equity  rules,  and, 
whether  or  not  properly  admissible  in  this  case,  we  are  of  opinion 
that  no  possible  prejudice  could  result  to  the  appellants,  because  of 
its  admission.  See  present  equity  rule  No.  47  (198  Fed.  xxxi,  115 
C.  C.  A.  xxxi). 

The  decree  of  the  District  Court  is  affirmed. 


(220  Fed.  298) 

FULTON  INV.  CO.  et  al.  v.  DORSET  et  aL 

• '  (Circuit  Court  of  Appeals,  Eighth  Circuit    January  4,  1915.) 

No.  4167. 

1.  Appeal  and  Error  ^=»497 — Right  of  Review — Interest  of  Party. 

To  sustain  an  appeal  the  record  must  show  that  appeUant  has  an  actual 
and  substantial  interest  in  the  decree  appealed  from. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Out  Dig.  §  2954; 
Dec.  Dig.  <&=>497.] 

2.  Equity  <©=>429 — Amendment  of  Decree — Power  Afte»  Term. 

While  a  federal  court  may  not  after  the  term  amend  the  principles  of 
a  final  decree,  it  has  inherent  power  to  modify  by  a  subsequent  order  the 
time  or  manner  of  its  enforcement,  and  under  such  power  it  may  change 
the  place  at  which  a  sale  of  real  estate  was  directed  to  be  made  where 
by  reason  of  the  removal  of  a  county  seat  the  original  direction  did  not 
conform  to  the  statute. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  §§  1020-1033 ;  Dec 
Dig.  <g=»429.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Colorado ;  Robert  E.  Lewis,  Judge. 

Suit  in  equity  by  E.  M.  Dorscy  and  others  against  the  Fulton  Invest- 
ment Company  and  others.  From  an  order  confirming  a  sale  of  lands, 
defendants  appeal.    Affirmed. 

Edwin  H.  Park,  of  Denver,  Colo.,  for  appellants. 
L.  F.  Twitchell,  of  Denver,  Colo.  (Archibald  A.  Lee,  of  Denver, 
Colo.,  on  the  brief),  for  appellees. 

Before  CARLAND,  Circuit  Judge,  and  T.  C.  MUNGER  and  YOU- 
MANS,  District  Judges. . 

^;=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  Ss  Indexes 
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T.  C.  MUNGER,  District  Judge.  In  a  decree  of  foreclosure  of  a 
mortgage  upon  real  estate,  entered  by  the  court  below,  it  was  directed 
that  the  property  be  sold  in  satisfaction  thereof,  at  the  town  of  Hahn's 
Peak,  Routt  county,  Colo.  Soon  thereafter,  but  at  the  following  term, 
a  petition  was  presented  showing:  that  the  county  seat  of  Routt 
county  had  been  changfed  from  Hahn's  Peak  to  Steamboat  Springs, 
and  praying  that  the  decree  should  be  modified  so  as  to  direct  the  sale 
of  the  property  at  the  courthouse  in  Steamboat  Springs.  After  notice 
to  counsel  and  a  hearing,  the  modification  prayed  for  was  made.  A 
sale  was  had  in  conformity  to  the  amendment,  and  the  sale  was  con- 
firmed over  the  objections  of  one  of  the  appellants. 

[1]  The  pleadings  are  not  contained  in  the  transcript,  and  it  does 
not  appear  that  the  Fulton  Investment  Company  has  any  interest  in 
ihe  appeal.  While  it  was  a  party  to  the  suit,  it  may  have  been  merely  a 
fomial  and  unnecessary  party,  or  may  have  received  all  the  relief  to 
which  it  was  entitled.  The  other  appellant  did  not  make  any  objec- 
tions to  the  sale  or  its  confirmation,  and  both  join  in  an  appeal.  The 
proceedings  could  properly  be  dismissed.  Fitzgerald  v.  Evans,  49  Fed. 
426.  1  C.  C.  A.  307;  Midland  Valley  R.  Co.  v.  Fulgham,  181  Fed.  91, 
1(H  C.  C.  A.  151;  Northern  Union  Gas  Co.  v.  Mayer,  174  Fed.  817, 
%  C.  C.  A.  525. 

[2]  The  appeal  sought  to  be  prosecuted  is  from  the  order  confirming 
the  sale ;  it  being  alleged  that  the  sale  at  Steamboat  Springs  was  con- 
trar)^  to  law.  Congress  provides  that  lands  sold  under  an  order  or 
decree  of  any  United  States  court  shall  be  sold  at  the  courthouse  of 
the  county,  parish,  or  city  in  which  the  property,  or  the  greater  part  of 
it,  is  located,  or  upon  the  premises,  as  the  court  may  direct.  Act  March 
3, 1893,  c.  225,  27  Stat.  751.  The  order  of  the  court  sought  to  make 
the  decree  conform  to  this  statute,  and  pertained  only  to  the  enforce- 
ment of  the  decree.  While  a  court  may  not,  after  the  term,  amend 
the  principles  of  a  final  decree,  it  has  the  inherent  right  to  modify,  by 
a  subsequent  order,  the  time  of  the  enforcement,  or  the  manner  in 
which  it  shall  be  eijforced,  and  this  order  was  within  that  power. 

Mootry  v.  Gravson,  104  Fed.  613,  44  C.  C.  A.  83 ;  Royal  Trust  Co.  v. 

Washburn,  B.  &  I.  R.  Ry.  Co.  (C.  C.)  113  Fed.  531 ;   Bound  v.  South 

Carolina  Ry.  Co.  (C.  C.)  55  Fed.  186;   Turner  v.  Indianapolis,  B.  & 

W.  Ry.  Co.,  8  Biss.  380,  24  Fed.  Cas.  367. 
The  order  of  confirmation  is  affirmed. 
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(220  Fed.  28) 

GREAT  LAKES  COAL  &  DOCK  CO.  v.  SEITHER  TRANSIT  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January  12,  1915.) 

No.  4159. 

1.  Shufping  ^=»150 — Cabbiaoe  of  Goods — Fbeight — Persons  Liable. 

Defendant,  which  as  owner  of  a  coal  dock  and  as  agent  for  the  owner 
and  shipper  received  for  storage  and  forwarding  a  cargo  of  coal,  re- 
ceipting for  the  same  on  a  shipping  bill  or  memorandum  presented  by  the 
master  of  the  sliip,  which  showed  the  cargo  to  be  consigned  to  the  shipper 
in  care  of  defendant,  did  not  have  such  interest  in  the  coal  as  rendered 
it  liable  for  the  freight 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §§  225,  226,  511; 
Dec.  Dig.  <8=»150.] 

2.  Shipping  «=»150 — Cabbiage  of  Goods — Freight — ^Persons  Liabue. 

Where,  in  such  case,  the  shipping  bill  did  not  disclose  the  rate  of 
freight,  but  defendant  had  been  advised  by  the  owner  of  the  intended 
shipment  and  requested  to  pay  the  freight  thereon  at  a  specified  rate, 
which  it  did,  being  reimbursed  therefor  by  the  owner,  the  fact  that  the 
owner  had  subsequently  agreed  with  the  carrier  to  pay  a  higher  rate  did 
not  charge  defendant  with  liability  for  the  excess,  in  the  absence  of  an 
agreement  by  it  to  pay  the  same. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §§  225,  226,  511; 
Dec.  Dig.  <8=»150.] 

3.  Customs  and  Usages  ^=»11,  17 — Scope  and  Effect — Varying  Terms  op 

Contract. 

A  custom  or  usage  is  only  admissible  to  explain  the  terms  of  a  contract 
when  they  are  uncertain,  equivocal,  or  obscure.  It  is  not  admissible  to 
make  a  contract,  or  to  controvert  or  vary  the  plain  terms  of  a  contract 
when  one  exists. 

[Ed.  Note. — For  other  cases,  see  Customs  and  Usages,  CJent  Dig.  §§  22, 
34;    Dec.  Dig.  <&»11,  17.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota ;   Page  Morris,  Judge. 

Suit  in  admiralty  by  the  Seither  Transit  Company  against  the  Great 
Lakes  Coal  &  Dock  Company.  Decree  for  libelant,  and  respondent 
appeals.    Reversed. 

H.  A.  Carmichael,  of  Duluth,  Minn.  (Washburn,  Bailey  &  Mitchell 
and  A.  C.  Gillette,  all  of  Duluth,  Minn.,  on  the  brief),  for  appellant. 

H.  R.  Spencer,  of  Duluth,  Minn.  (Holding,  Masten,  Dimcan  & 
Leckie,  of  Cleveland,  Ohio,  on  the  brief),  for  appellee. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  REED,  Dis- 
trict Judge. 

REED,  District  Judge.  The  Seither  Transit  Company,  a  corporation 
duly  enrolled  and  licensed  by  the  United  States  for  the  carriage  of 
freight  upon  the  Great  Lakes  and  their  connecting  waters  in  the  United 
States,  sued  the  Great  Lakes  Coal  &  Dock  Company  in  admiralty  to 
recover  a  balance  of  some  $2,450,  with  interest,  alleged  to  be  due  it 

^s^For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Diseets  &  Indexes 
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upon  a  contract  for  the  carriage  of  a  cargo  of  coal  weighing  6,108  tons 
and  700  pounds,  from  the  port  of  Toledo,  Ohio,  to  Superior,  Wis.,  at 
the  rate  of  70  cents  per  ton.  The  libel  alleges  that  the  cargo  was  con- 
signed to  the  Great  Lakes  Coal  &  Dock  Company,  and  that  it  is  liable 
to  the  Transit  Company  for  the  freight  thereon  at  70  cents  per  ton,  of 
which  it  has  paid  only  $1,832.40.  It  also  alleges  a  special  agreement  of 
the  defendant  to  pay  to  the  Transit  Company  the  70-cent  rate ;  also  a 
general  custom,  known  to  the  defendant,  for  receivers  of  cargoes  of 
coal  upon  the  Great  Lakes  to  pay  the  freight  charges  thereon. 

The  defendant  admits  the  delivery  of  the  cargo  at  its  dock  in  Su- 
perior, but  claims  that  it  received  the  same  only  as  agent  of  the  White 
Oak  Coal  Company,  to  whom  it  was  consigned  in  care  of  the  defend- 
ant; that  it  paid  the  freight  thereon,  amounting  to  $1,832.40,  at  the 
request  of  and  as  agent  only  of  said  White  Oak  Coal  Company,  and 
not  otherwise,  which  amount  that  company  repaid  to  it ;  and  denies  all 
other  articles  of  the  libel.  The  hearing  resulted  in  a  decree  for  the 
Transit  Company  for  the  amount  claimed,  and  the  defendant  appeals. 

The  testimony  shows  without  substantial  dispute,  that  the  appellant, 
which  will  be  called  the  defendant,  a  Minnesota  corporation,  was  in 
December,  1912,  the  owner  of  a  dock  upon  Lake  Superior,  located  at 
Superior,  Wis.,  and  there  engaged  in  dealing  in  coal  upon  its  own  ac- 
count and  receiving  consignments  of  coal  from  vessels  navigating  the 
Great  Lakes  for  itself  and  others.  About  November  20,  1912,  Mr. 
Becker,  the  manager  of  the  boats  of  the  Transit  Company,  made  a 
verbal  agreement  with  the  L.  C.  Ayers  Coal  Company  at  Toledo,  Ohio, 
as  agent  for  the  White  Oak  Coal  Company,  a  corporation  engaged  in 
mining  and  shipping  coal,  for  the  shipment  of  a  cargo  of  coal  for  the 
WTiite  Oak  Coal  Company  from  Toledo  to  Superior,  Wis.,  in  the  steam- 
er Grammer,  a  boat  of  the  Transit  Company,  at  30  cents  per  ton.  It  was 
then  contemplated  that  the  cargo  would  be  shipped  before  midnight 
November  30th,  when  insurance  upon  vessels  navigating  the  Great 
Lakes  would  expire ;  and  it  was  agreed  that  if  the  Transit  Company 
paid  additional  insurance  upon  the  vessel  the  Ayers  Company  would 
pay  it.  The  boat  was  to  be  loaded  as  soon  as  it  arrived  at  Toledo.  It 
did  arrive  at  that  port  about  6  o'clock  in  the  afternoon  of  November 
29th,  but  it  was  not  loaded  in  time  for  the  boat  to  clear  for  Superior 
until  about  noon  of  December  1st,  for  whose  fault  does  not  appear. 
When  the  boat  was  loaded  a  memorandum,  made  by  the  Railroad  Com- 
pany which  brought  the  coal  to  the  dock  at  Toledo,  was  delivered  to 
the  ship,  reading  as  follows : 

•'Form  167. 
"No.  634.    0.  C.  109.  Toledo,  C,  12—1,  1912. 

"Shipped  in  good  order  by  W.  O.  C.  Co.,  for  account  and  rislc  of  whom  it 

n»ay  concern,  on  board  the  Grammer,  whereof is  master,  now  lying  in 

tJie  port  of  Toledo,  Ohio,  and  bound  for  Superior,  the  following  articles,  to 
be  delivered  In  Uke  good  order  at  the  port  of  destination  (the  dangers  of  navi- 
8»tion,  ftre,  collisions,  and  breakage  of  canals  only  excepted)  unto  the  con- 
«l^iee  named  in  the  margin  or  to assigns. 

**In  witness  whereof,  the  master  of.  said  vessel  hath  affirmed bills  of 


Digitized  by 


Google 


112  136  CCA.  REPORTS 

lading  of  this  tenor  and  date,  one  of  which  accomplished,  the  other  to  stand 
void. 


^'White  Oak  Coal  Co. 

%  Grt  Lakes  C.  &  D.  Co. 

"Superior,  Wis.  6108  tons  700  lbs. 

"Cargo  Reed. 

"Great  Lakes  Coal  &  Dock  Co. 
*'W.  Somershleld,  Supt 
^'Other  coal  in  hatches  1-3-8-10-12. 

"V.  H.  Palmer." 

Who  V.  H.  Palmer  is  does  not  appear.  This  memorandum,  though 
not  signed  by  either  the  C.  L.  Ayers  Coal  Company  or  the  master  of  the 
vessel,  was  accepted  by  the  master  as  a  shipping  bill  of  the  coal.  The 
master  of  the  ship  (Captain  Burns)  recognized  the  receipt  thereon  as 
the  receipt  given  him  for  the  cargo  upon  its  delivery  at  the  dock  of 
the  defendant  company  in  Superior.  After  the  boat  cleared  for  Su- 
perior, another  writing  was  prepared  in  the  office  of  the  C.  L.  Ayers 
Coal  Company,  of  Toledo,  reading  as  follows : 

"The  C.  L.  Ayers  Coal  Company, 
"Coal  and  Coke. 
•'Cleveland,  Ohio. 
"No.  4.  Toledo,  Ohio,  Dec.  1st,  1912. 

"Shipped  in  good  order  and  condition  by  the  C.  L.  Ayers  Coal  Company,  as 
agents  and  forwarders,  for  account  and  at  the  risk  of  whom  it  may  concern, 

on  l)oard  the  str.  Grammer  whereof is  master,  bound  from  this  port 

for  Superior,  Wis.,  the  following  coal  as  here  marked  and  described,  to  be  de- 
livered in  like  good  order  and  condition  as  addressed  on  the  margin,  or  to 
his  or  their  assigns  or  consignees,  upon  paying  the  freight  and  charges  as 
noted  below  (dangers  of  navigation,  fire,  and  collision  excepted).  It  is  also 
agreed  that  the  shipper  shall  be  held  blameless  for  any  delay  in  discharging 
cargo. 

^'Consignee  and  Destination  Description. 

**White  Oak  Coal  Co., 

"Superior,  Wisconsin, 

"%  Great  Lakes  Coal  &  Dock  Co.  6,108  tons  700  lbs. 

"Freight  70  cents  per  ton, 
free  in  and  free  out  to 
vessel. 

"$4,275.85 
•'[Signed]    The  C.  L.  Ayers  Coal  Co." 

This  bill  was  prepared  in  the  office  of  the  C.  L.  Ayers  Company  at 
Toledo  some  two  or  three  days  after  the  Grammer  cleared  that  port  for 
Superior.    A  clerk  in  that  office  testified : 

"That  he  had  no  recollection  of  handling  this  bill,  and  could  not  say  that 
it  or  a  copy  thereof  was  mailed  to  the  defendant,  but  that  he  knew  of  no  rea- 
son why  a  copy  should  not  have  been  mailed  to  it,  as  in  other  cases." 

The  Transit  Company  paid  additional  insurance  upon  the  boat  equal 
to  about  40  cents  a  ton  upon  the  coal,  and  this  amount  by  agreement 
with  the  Ayers  Company  was  added  to  the  30-cent  rate  agreed  upon, 
and  the  rate  of  freight  at  70  cents  per  ton  was  noted  upon  this  bill 
after  the  Grammer  left  Toledo  for  Superior.    No  rate  was  specified 
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upon  the  first  bill,  upon  which  the  defendant  receipted  for  the  coal, 
and  neither  that  bill  nor  this  bill  of  lading,  so-called,  was  signed  by  the 
master  or  owner  of  the  vessel. 

The  Grammer  arrived  at  Superior  about  December  5th,  and  the 
cargo  was  delivered  at  the  dock  of  the  defendant,  and  its  superintend- 
ent made  the  receipt  shown  upon  the  shipping  bill  first  above  mentioned. 
Nothing  was  then  said  about  the  freight  by  the  master  to  the  super- 
intendent.   The  master  testified  as  follows : 

"Q.  What  did  you  do  in  regard  to  your  freight? 

"A.  Why,  1  got  a  telegram  from  Mr.  Becker  saying  for  me  to  collect  freight 
at  70  cents  per  ton  and  send  him  check  for  that  amount.  I  tried  to  do  so,  but 
the  superintendent  said  it  was  all  right ;  we  would  get  our  freight ;  It  would 
come  from  St  Paul.  Nothing  was  said  about  the  70-cent  rate  at  the  time  of 
the  arriving ;  it  might  have  been  after  we  started  to  unload  two  or  three 
hours ;  but  before  we  were  unloaded  the  matter  of  the  70-cent  rate  was  up. 

"Q.  And  he  [the  superintendent!  agreed  on  behalf  of  his  people  to  pay  it, 
and  said  that  the  check  would  come  from  St  Paul?" 

(Objected  to  as  incompetent  and  no  proper  foundation  laid.  Objection  over- 
ruled at  the  hearing.) 

•*A.  Yes ;  said  the  check  would  come,  and  that  it  would  be  all  right  I  had 
carried  coal  in  the  Grammer  before  to  the  Great  Lakes  Coal  &  Dock  Com- 
pany under  Mr.  Becker's  management;  but  I  had  not  on  those  occasions 
taken  up  the  matter  of  freight  with  the  defendant" 

Mr.  Becker,  the  manager  of  the  boat,  was  recalled,  and  testified 
that  the  Great  Lakes  Coal  &  Dock  Company  paid  the  freight  on  previ- 
ous occasions. 

••Q.  And  they  paid  you  the  freight  on  this  cargo? 

"A.  Yes;  part  of  it;  whatever  has  been  paid  they  paid.  These  previous 
cargoes  were  shipped  by  Mr.  Ayers  and  consigned  to  the  Great  Lakes  Coal  & 
Dock  Company.  This  cargo  was  consigned  to  the  White  Oak  Coal  Company, 
'care  of  Great  Lakes  Coal  &  Dock  Company.'  *' 

The  president,  who  was  also  manager  of  the  defendant  company, 
testified  that  about  November  20,  1912,  he  was  informed  that  the 
White  Oak  Coal  Company  was  atx>ut  to  ship  the  defendant  a  cargo 
of  coal  from  Toledo  upon  which  the  freight  was  to  be  30  cents  per 
ton;  that  defendant  was  requested  by  that  company  to  pay  that 
amount  of  freight  upon  receipt  of  the  cargo;  that  shortly  after  its 
receipt  the  defendant  paid  the  Transit  Company  30  cents  per  ton  upon 
the  shipment,  amounting  to  $1,832.40,  which  amount  the  White  Oak 
Coal  Company  repaid  to  it ;  that  if  the  defendant  had  paid  more  than 
that  upon  the  cargo,  the  White  Oak  Coal  Company  would  not  have 
reimbursed  it  for  the  payment  in  excess  of  30  cents  per  ton;  that 
the  C.  L.  Ayers  Company  was  not  the  agent  of  the  defendant  for  the 
shipment  of  this  coal ;  that  in  receiving  the  cargo  the  defendant  acted 
only  for  tiie  White  Oak  Coal  Company,  with  whom  it  had  arrange^- 
ments  for  the  receipt  and  storage  of  coal  consigned  to  it  in  care  of 
the  defendant  at  an  agreed  compensation.  He  also  testified  that 
cargoes  of  coal  consigned  to  the  defendant  during  the  season  of  1912, 
upon  which  it  paid  the  freight  for  itself,  belon«^ed  to  the  defendant; 
that  cargoes  consigned  to  the  White  Oak  Coal  Company  or  other 
companies  in  care  of  the  defendant  were  not  owned  by  the  defend- 
ant, but  were  the  property  of  the  White  Oak  Coal  Company  or  other 
136C.C.A.-^ 
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companies  to  whom  they  were  consigned  in  carp  of  the  defendant; 
that  when  it  paid  the  freight  upon  such  consignments  it  was  at  the 
request  of  the  White  Oak  Coal  Company  or  other  company  owning 
the  coal,  and  the  amount  so  paid  was  reimbursed  to  the  defendant  by 
such  other  companies. 

Mr.  Somershield,  the  dock  superintendent  of  the  defendant  at  Su- 
perior, testified  as  follows: 

"When  Captain  Burns  of  the  steamer  G rammer  brought  the  cargo  of  coal 
to  the  dock  of  the  defendant  about  December  5th,  he  asked  me  If  the  freight 
was  to  be  paid  at  Superior.  I  told  him,  *No ;  I  had  nothing  to  do  with  that ; 
that  was  to  be  taken  care  of  at  Minneapolis.'  He  never  said  anything  to  me 
about  the  rate  of  freight,  whether  it  was  30  cents  or  70  cents  per  ton." 

[1,2]  Upon  these  facts,  may  the  Transit  Company  recover  from 
the  defendant  the  unpaid  charges  upon  this  shipment  of  coal? 

It  is  undisputed  that  the  White  Oak  Coal  Company  was  the  owner 
of  this  cargo  of  coal  when  it  was  shipped  from  Toledo  and  when  it 
arrived  at  its  destination  in  Superior,  and  that  defendant  had  no  in- 
terest in  the  transaction  other  than  to  receive  the  coal  for  that  com- 
pany, pay  the  freight  thereon  at  the  rate  of  30  cents  per  ton,  and  hold 
it  for  the  White  Oak  Coal  Company.  The  first  bill,  upon  which  the 
defendant's  superintendent  receipted  for  the  cargo,  manifestly  does 
not  bind  the  defendant  by  its  acceptance  of  the  coal  to  pay  the  freight 
thereon  at  any  particular  rate,  for  none  is  specified  upon  that  bill. 
The  second  bill  was  not  made  until  two  or  three  days  after  the  vessel 
carrying  the  cargo  left  Toledo  for  Superior.  When  it  was  mailed  to 
the  defendant,  if  at  all,  does  not  appear.  It  was  not  signed  by  the 
master  of  the  vessel,  and  if  accepted  by  the  manager  of  the  Transit 
Company  it  is  binding  only  between  that  company  and  the  Ayers  Coal 
Company,  and  not  upon  the  defendant,  unless  it  has  in  some  manner 
agreed  to  its  terms.  If  the  defendant  can  be  regarded  as  a  consignee 
at  all  of  this  coal  under  this  bill,  it  is  only  as  agent  of  the  White  Oak 
Coal  Company,  who  upon  the  face  of  the  bill  is  the  consignee,  and 
the  defendant  but  the  caretaker  or  agent  of  the  consignee.  Upon  such 
a  consignment  the  caretaker  or  agent  acquires  no  interest  in  the  goods, 
except  to  receive  them  and  deliver  or  account  for  them  to  the  owner. 
Grove  v.  Brien,  8  How.  429,  12  L.  Ed.  1142;  Dart  v.  Ensign,  47  N. 
Y.  619;   Hutchinson  on  Carriers,  Sec.  450. 

In  Grove  v.  Brien,  8  How.  429,  12  L.  Ed.  1142,  the  facts  were  that 
Brien,  being  the  owner  of  a  quantity  of  nails  and  indebted  to  Grove, 
Gilmore,  and  William  Fowie  &  Sons,  shipped  the  nails  by  boat  un- 
der a  receipt  from  the  master  and  owner  thereof  as  follows: 

"Received  of  John  McP.  Brien  500  kegs  of  nails,  to  be  delivered  to  William 
Fowle  &  Sons,  Alexandria,  D.  C,  for  the  use  of  Robert  Gilmore,  Baltiniore» 
in  good  order." 

And  on  the  same  day  he  sent  a  letter,  directed  to  Fowle  &  Sons, 
advising  them  that  the  nails  were  consigned  to  them  for  the  use  of 
Gilmore,  which  was  received  about  the  time  of  the  arrival  of  the  con- 
signment. Grove  attached  the  goods  in  the  hands  of  Fowle  &  Sons 
to  secure  the  debt  owing  him  by  Brien,  and  Fowle  &  Sons  claimed  a 


Digitized  by 


Google 


GREAT  L.AKES  COAL  A  DOCK  CO.  V.  8BITHEB  TRANSIT  CO.  115 

lien  upon  the  nails  on  account  of  prior  advances  to  Brien.     Of  this 
transaction  the  court  said: 

•The  effect  of  a  consignment  of  goods,  generally,  is  to  vest  the  property  in 
the  consignee :  but  if  the  bill  of  lading  is  special,  to  deliver  the  goods  to  A. 
for  the  use  of  B.,  the  property  vests  in  B.  ♦  ♦  ♦  If  the  person  to  whom 
the  goods  are  ordered  to  be  delivered  is  only  an  agent  of  the  shipper,  he  has 
no  property  In  them,  and  cannot  maintain  an  action  against  the  master  for 
not  delivering  them." 

True,  only  the  question  of  the  ownership  of  the  nails  ui\der  the 
facts  stated  was  involved  in  that  case ;  but  it  is  declared  to  be  the  law 
that  if  the  bill  of  lading  is  special — that  is,  upon  its  face,  that  the 
goods  are  to  be  delivered  to  one  for  the  benefit  of  another — ^the  one 
to  whom  the  goods  are  to  be  delivered  acquires  no  interest  therein 
except  as  agent  of  the  other,  to  whom  he  must  account  for  them.  In 
Hutchinson  on  Carriers  the  rule  is  concisely  stated  as  follows: 

*Sec.  450.  The  presumption  that  the  consignee  is  owner  of  the  goods  may  be 
rebutted,  and  a  different  relation  may  be  shown  to  exist;  and  if  he  be  the 
mere  agent  of  the  shipper,  or  of  a  third  person,  and  this  fact  is  known  to  the 
carrier,  or  is  shown  by  the  bill  of  lading,  no  contract  will  be  implied  on  the 
part  of  the  consignee  to  pay  the  freight,  although  he  does  not  inform  the  car- 
rier that  he  receives  the  goods  as  agent.  But  the  consignor,  if  owner  of  the 
goods,  will  remain  solely  liable.  Accordingly,  If  goods  are  consigned  to  the 
care  of  one  person,  for  another  for  whom  they  are  intended,  the  former  does 
not  become  liable  for  the  freight,  although  he  may  receive  them,  because  he 
acts  merely  as  the  agent  of  the  latter,  and  the  only  promise  which  can  be  In- 
ferred from  their  receipt  under  such  direction  given  in  the  bill  of  lading  or 
otherwise  is  prima  facie  a  promise  as  agent  only  to  pay  the  freight  on  ac- 
connt  of  the  principal,  and  not  to  be  personally  responsible  for  it.  The  effect 
of  sQch  special  consignment  is  to  vest  the  title  to  the  goods  in  the  person  for 
whom  they  are  sent,  and  the  action  for  any  loss  or  damage  must  be  brought  in 
his  name,  and  the  consignee  for  care  is  merely  his  agent.  Nor  does  a  mere 
hitennediate  consignee,  to  whose  care  the  goods  are  consigned  for  further 
transportation  to  the  ultimate  c(Hisignee  for  whom  they  are  intended,  the 
facts  being  known  to  the  carrier  or  shown  by  his  bill  of  lading  or  receipt,  be- 
come liable  by  receiving  the  goods  as  a  mere  forwarder.  But  in  such  cases 
the  consignor,  or  consignee  at  destination,  as  the  one  or  the  other  may  be  the 
owner,  becomes  liable  to  the  carrier." 

When  the  principal  in  a  transaction  is  disclosed,  and  an  agent  is 
shown,  or  is  known  to  be  acting  as  such  for  a  known  principal,  the 
agent  is  not  liable  in  the  transaction  unless  he  has  especially  agreed 
to  become  so.  Whitney  v.  Wyman,  101  U.  S.  392-396,  25  L.  Ed. 
1050;  Metcalf  v.  Williams,  104  U.  S.  93,  97,  26  L.  Ed.  665;  Post 
V.  Pearson,  108  U.  S.  418,  422,  2  Sup.  Ct.  799,  27  L.  Ed.  774;  Dart 
V.  Ensign,  47  N.  Y.  619 ;  Thilmany  v.  Iowa  Paper  Co.,  108  Iowa, 
357, 360,  361,  79  N.  W.  261,  75  Am.  St.  Rep.  259;  Blanchard  v.  Page, 
8  Gray  (Mass.)  281-292;  Boston  &  Maine  R.  R.  Co.  v.  Whitcher,  1 
Allen  (Mass.)  497. 

In  the  case  before  us  the  bill  of  lading  shows  upon  its  face  that  the 
defendant  was  but  a  caretaker  or  agent  of  the  White  Oak  Coal  Com- 
pany to  receive  the  coal ;  and  the  evidence  shows  that  it  was  to  pay 
the  freight  thereon  at  the  rate  of  30  cents  per  ton  and  store  it  for 
said  company.  The  defendant  is  not,  therefore,  liable  for  the  freight 
in  excess  of  that  amount,  unless  it  has  agreed  with  the  Transit  Com- 
pany to  pay  the  greater  rate.    The  Transit  Company  recognized  the 
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correctness  of  this  rule  by  alleging,  and  attempting  to  show,  an  express 
agreement  of  the  defendant  by  its  dock  superintendent  to  pay  the  70- 
cent  rate  on  this  shipment.  It  was,  therefore,  incumbent  upon  it 
to  prove  the  authority  of  the  defendant's  dock  superintendent  to  bind 
the  defendant  by  such  agreement.  There  is  an  entire  absence  of  proof 
of  such  authority.  But  it  is  said  the  Transit  Company  waived  its  lien 
upon  the  coal  for  the  carriage  when  it  surrendered  it  to  the  defend- 
ant, and  for  this  reason  the  defendant  should  be  held  for  the  70-cent 
rate.  The  libel,  however,  is  not  drafted  upon  the  theory  of  an  estop- 
pel, but  upon  an  alleged  civil  contract  or  agreement  of  the  defend- 
ant to  pay  the  freight  upon  the  cargo  at  the  rate  of  70  cents  per  ton. 
If  it  had  been  drawn  upon  the  ground  of  an  estoppel,  there  is  no  evi- 
dence to  sustain  it  upon  that  ground.  The  master  of  the  vessel  knew 
"days  before  the  ship  was  unloaded"  that  the  dock  superintendent 
was  not  to  pay  the  freight  at  any  rate.  If  the  master  desired  to  re- 
tain the  ship's  lien  upon  the  cargo,  he  should  have  stopped  the  un- 
loading of  the  vessel  until  the  payment  of  the  freight  and  the  amount 
thereof  was  settled,  which  he  failed  to  do.  The  defendant  is  not, 
therefore,  responsible  for  his  waiving  the  lien  by  permitting  the  coal 
to  be  unloaded. 

We  discover  nothing  in  Empire  Transportation  Co.  et  al.  v.  Phila- 
delphia &  Reading  Co.,  77  Fed.  919,  23  C.  C.  A.  564,  35  L.  R.  A. 
623,  cited  by  appellee,  bearing  upon  the  questions  involved  in  this 
case. 

Union  Pacific  Ry.  Co.  v.  American  Smelting  &  Refining  Co.,  202 
Fed.  720,  121  C.  C.  A.  182,  decided  by  this  court,  was  an  action  by 
the  Railway  Company  to  recover  the  unpaid  portion  of  freight  upon 
a  quantity  of  ore  shipped  by  rail  from  some  place  in  Nevada  to  the 
Smelting  Company  in  Denver  and  there  delivered  to  it.     The  rate  of 
freight  fixed  in  the  published  schedules  of  the  Railway  Company  for 
such  shipment  was  $7,549.70,  and  only  about  $4,600  was  paid  there- 
on— for  what  reason  does  not  appear.     The  action  was  to  recover 
from  the  Smelting  Company  the  difference ;   and  to  a  complaint  alleg- 
ing these  facts  a  demurrer  was  sustained,  and  judgment  rendered  for 
the  defendant.    The  judgment  was  reversed,  upon  the  ground,  mainly, 
that  the  act  to  regulate  commerce  forbade  the  carrier  to  charge  or 
receive  from  any  person  or  corporation,  for  the  carriage  of  property 
over  its  lines  in  interstate  commerce,  any  greater  or  less  or  other  rate 
for  carrying  such  property  than  that  fixed  by  the  schedule  of  rates 
filed  with  the  Interstate  Commerce  Commission.    As  the  amount  ac- 
cepted by  the  carrier  from  the  Smelting  Company  upon  this  shipment 
of  ore  was  less  than  the  schedule  rate,  it  was  a  violation  of  the  act 
to  regulate  commerce,  and  the  duty  of  the  Railway  Company  to  sue 
for  and  recover,  from  the  person  or  corporation  to  whom  it  charged 
the  lesser  rate,  the  difference.     See  Texas  &  Pacific  Ry.  Co.  v.  Mugg. 
202  U.  S.  242,  26  Sup.  Ct.  628,  50  L.  Ed.  1011. 

The  American  Smelting  Company  was  apparently  the  owner  of 
the  ore ;  but,  whether  so  or  not,  a  lesser  rate  for  the  carriage  of  the 
property  was  accepted  from  it  for  the  carriage  than  the  schedule 
rate.     The  Smelting  Company  was  not  a  mere  caretaker  of  the  ore. 
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or  agent  for  the  owner  thereof,  and  what  is  said  in  the  opinion  must 
be  limited  to  the  facts  and  the  question  involved  in  the  case.  Other 
cases  cited  by  appellee  are  clearly  distinguishable  upon  their  facts 
from  this,  and  need  not  be  reviewed. 

[3]  The  alleged  custom  relied  upon  by  the  Transit  Company  does 
not  help  it.  A  custom  or  usage  is  only  admissible  to  explain  the  terms, 
of  a  contract  when  they  are  uncertain,  equivocal,  or  obscure.  They 
are  not  admissible  to  make  a  contract,  or  to  controvert  or  vary  the 
plain  terms  of  a  contract  when  one  exists.  Thompson  v.  Riggs,  5 
Wall.  663,  679,  18  L.  Ed.  704 ;  First  National  Bank  v.  Burkhardt, 
100  U.  S.  686,  692,  25  L.  Ed.  766;  Savings  Bank  v.  Ward,  100  U. 
S.  195,  206,  25  L.  Ed.  621. 

The  decree  is  reversed,  and  the  cause  remanded  to  the  District 
Court,  with  directions  to  dismiss  the  libel  at  the  costs  of  the  appellee. 

Reversed. 


(220  Fed.  35) 

BRABHAM  v.  BALTIMORE  &  O.  R.  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    November  5,  1914.) 

No.  1253. 

L  Death  ^=>91 — Damages — Mitigation — Life  Insurance. 

In  an  action  for  the  death  of  an  employ^,  brought  under  the  Employers' 
LiabUity  Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65  [Comp.  St.  1913,  §§ 
8657-8665])  for  the  benefit  of  his  father  and  mother,  evidence  that  the 
mother  collected  $2,590  insurance  on  the  decedent's  life  was  not  admissible 
io  mitigation  of  damages. 

[Ed.  Nota— For  other  cases,  see  Death,  Cent  Dig.  §§  99-101 ;  Dec.  Dig. 
«=>91.] 
2.  Appeal  and  Errob  ^=5>1050 — Harmless  Error — Admission  of  Evidence. 
In  an  action  under  the  Employers'  Liability  Act  for  the  death  of  an  em- 
ploy^, the  admission  of  evidence  that  decedent's  mother,  one  of  the  per- 
sons for  whose  benefit  the  action  was  brought,  received  insurance  on  dece- 
dent's life,  held  not  harmless  under  the  evidence,  but  probably  to  have  af- 
fected the  amount  of  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1068, 
10€9,  4153-4157,  4166 ;    Dec.  Dig.  <g=>1050.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia,  at  Parkersburg ;  Alston  G.  Dayton,  Judge. 

Action  by  Leonard  W.  Brabham,  administrator  of  Raymond  H. 
Brabham,  deceased,  against  the  Baltimore  &  Ohio  Railroad  Company. 
Judgment  for  plaintiff  for  insufficient  damages,  and  he  brings  error. 
Reversed,  and  new  trial  granted. 

V.  B.  Archer,  of  Parkersburg,  W.  Va.  (L.  N.  Tavenner,  of  Parkers- 
burg, W.  Va.,  on  the  brief),  for  plaintiff  in  error. 

B.  M.  Ambler,  of  Parkersburg,  W.  Va.  (J.  W.  Vandervort,  of  Park- 
ersburg, W.  Va.,  on  the  brief),  for  defendant  in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.    This  is  an  action  in  trespass  on  the 
case,  brought  under  the  federal  Employers'  Liability  Act  for  wrong- 

e=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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ful  death.  On  December  27,  1910,  Raymond  H.  Brabham,  an  unmar- 
ried adult,  a  son  of  Leonard  W.  and  Mary  A.  Brabham,  was  employed 
as  a  fireman  on  a  locomotive  drawing  a  train  of  freight  cars  on  the 
Ohio  River  division  of  the  defendant,  in  the  state  of  West  Virginia, 
and  on  that  day  was  killed  in  a  collision,  which  collision  was  the  result 
of  the  negligence  of  the  employes  of  the  defendant,  other  than  Ray- 
mond H.  Brabham.  After  the  death  of  Raymond  H.  Brabham,  the 
father,  Leonard  W.  Brabham,  qualified  as  administrator  of  his  estate, 
and  instituted  this  action  for  damages  in  the  then  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  West  Virginia,  and  on 
February  7,  1912,  filed  his  declaration.  On  February  16,  1913,  the 
plaintiff,  by  leave  of  the  court,  amended  his  declaration.  The  defend- 
ant pleaded  not  guilty,  upon  which  plea  issue  was  joined,  and  the  case 
was  tried  by  a  jury  on  June  18,  1913,  and  a  verdict  was  rendered  in 
favor  of  Leonard  W.  Brabham  for  $500,  and  in  favor  of  Mary  A.  Brab- 
ham for  $2,000.  Stipulations  were  entered  in  the  cause  whereby  it  was 
agreed  in  effect  that  both  plaintiff's  decedent  and  the  defendant  railroad 
company  were  engaged  in  interstate  commerce  at  the  time  of  the  col- 
lision resulting  in  the  instant  death  of  Raymond  H.  Brabham;  that 
plaintiff's  decedent  was  at  his  post  of  duty,  and  in  the  exercise  of  ordi- 
nary care  for  his  own  protection ;  that  the  cause  of  the  accident  was 
the  negligence  of  the  employes  other  than  plaintiff's  decedent;  and 
that  the  negligence  of  the  defendant's  employes  was  the  proximate 
cause  of  the  death  of  plaintiff's  decedent. 

During  the  progress  of  the  trial  the  defendant  was  allowed  to  prove 
by  plaintiff's  witness  that  Raymond  H.  Brabham  carried  life  insurance 
in  the  sum  of  $2,500,  which  sum  was  paid  to  Mary  A.  Brabham,  the 
mother  of  the  decedent.  The  plaintiff,  at  the  conclusion  of  the  testi- 
mony, asked  for  certain  instructions.  Instruction  No.  1  was  refused 
by  the  court.  Exception  was  taken  to  the  ruling  of  the  court  in  refus- 
ing to  give  said  instruction  to  the  jury. 

The  proof  shows  that  Raymond  H.  Brabham  was  a  fireman  in  the 
employ  of  the  defendant  company ;  that  he  was  born  February  18,  1889, 
and  at  the  time  of  his  death  was  21  years,  10  months,  and  a  few  days 
old ;  that  he  resided  with  his  parents,  and  was  unmarried ;  that  he  was 
a  stout,  hearty,  strong,  young  man,  and  weighed  between  190  and  200 
pounds;  that  the  father  at  the  time  of  decedent's  death  was  about  51 
years  of  age ;  that  the  son  brought  his  wages  home,  and  contributed  in 
this  way  to  the  support  of  his  father  and  mother ;  that  his  father  was  a 
laborer,  who  could  not  make  enough  by  his  own  wages  to  keep  the 
family;  that  the  decedent  worked  about  the  house  and  garden  when 
he  had  time,  and  in  this  way  assisted  hisv  father  and  mother ;  that  he 
brought  his  check  for  his  wages  home,  and  delivered  it  to  his  mother, 
who  would  get  the  check  cashed  and  use  the  proceeds ;  that  the  father 
and  mother  were  dependent  upon  the  decedent  for  support. 

Mary  A.  Brabham,  the  mother,  in  testifying  as  to  the  dependence  of 
herself  and  husband  upon  the  deceased  son,  said : 

"If  it  hadn't  be^n  for  him,  I  do  not  know  what  we  would  have  done ;  that 
is  just  it  He  assisted  me  by  means  of  money,  and  by  helping  clothe  me,  and 
bringing  his  check  home,  and  I  would  have  it  cashed,  and  use  it,  as  I  seen 
fit,  with  the  exception  of  what  he  necessarily  needed  for  himself.    Q.  How 
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often?  A.  His  check  was  paid  to  him  every  month,  and  there  never  was  a 
check  he  ever  drew  he  didn't  give  me  the  most  of  It  Q.  How  much?  A. 
Well,  different  amounts;  the  amount  would  vary,  of  course;  sometimes  he 
Deeded  things  for  himself;  in  the  early  part  of  his  work  for  the  B.  &  O. 
he  didn't  draw  so  much ;  but  in  the  latter  part  he  would  give  me  at  least 
150  a  month,  after  he  got  to  be  fireman." 

Mrs.  Brabham,  at  the  time  of  her  son's  death,  was  about  45  years 
of  age.  Decedent  was  earning  about  $100  a  month  at  the  time  of  his 
death— to  be  exact,  an  average,  covering  the  whole  period  of  his  serv- 
ices as  fireman,  of  $82.17  per  month. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  below  for  the 
sum  of  $2,500,  to  which  he  excepted  upon  the  ground  that  the  sum 
recovered  was  inadequate,  and  the  case  now  comes  here  on  writ  of 
error. 

[1]  The  principal  question  to  be  determined  in  this  controversy  is 
as  to  whether  the  court  below  erred  in  permitting  the  defendant,  over 
plaintiff's  objection,  to  prove  that  the  mother  of  the  decedent  collected 
$2,500  life  insurance  on  her  son's  death.  Testimony  of  this  character, 
when  considered  by  the  jury,  could  have  but  one  effect,  to  wit,  to  cause 
the  jury  to  deduct  the  amount  of  insurance  paid  to*  the  mother  from 
such  sum  as  they  might  think  she  would  be  entitled  to  recover  on  ac- 
count of  the  death  of  her  son. 

We  have  examined  the  authorities  bearing  upon  this  question,  and, 
as  a  general  rule,  it  has  been  determined  by  the  state  and  federal  courts 
adversely  to  the  contention  of  the  defendant.  The  case  of  Harding 
V.  Townshend,  43  Vt.  536.  5  Am.  Rep.  304,  cites  the  case  of  Althorf , 
Administrator,  v.  Wolfe,  22  N.  Y.  358,  in  approval.  In  that  case  the 
court  in  discussing  this  point  said : 

"It  would  seem  to  be  a  perversion  of  justice  to  subrogate  the  wrongdoer, 
who  has  caused  the  loss,  to  the  rights  of  the  Injured  party  as  to  his  remedy 
against  the  insurer." 

The  case  of  Carroll  v.  Missouri  R.  Co.,  88  Mo.  239,  57  Am.  Rep. 
382,  also  cites  the  case  of  Althorf  v.  Wolfe,  supra,  and  also  the  case 
of  Harding  v.  Townshend,  supra.  There  the  defendant  set  up  the  de- 
fense that  plaintiff  had  collected  $2,700  insurance  taken  out  by  the  hus- 
band for  the  benefit  of  the  plaintiff.  The  trial  court  refused  to  per- 
mit the  defendant  to  interpose  the  same  as  a  defense  to  the  action.  In 
that  case  the  Supreme  Court  of  Missouri  said : 

*The  construction  of  appellant  [defendant  railroad  companyl  if  allowed, 
would  defeat  or  modify  actions  under  the  statute,  where  the  party  killed  had, 
by  his  own  prudence  and  at  his  own  expense,  sought  to  provide  for  the  main- 
tenance of  his  famUy  in  the  event  of  his  death,  and  would  enable  the  wrong- 
doer to  protect  himself  to  the  extent  of  the  insurance  against  the  conse- 
quences of  his  own  wrongful  and  unlawful  acts.    As  against  this  plaintiff  in 
this  action  upon  the  statute  for  the  damages  for  the  death  of  her  husband, 
we  think  the  matter  thus  set  up  in  the  third  special  defense  was  irrelevant 
and  immaterial,  and  the  action  of  the  court  in  striking  it  out  was,  we  think, 
right  and  proper.** 

This  question  was  passed  upon  by  the  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  in  the  case  of  Clune  v.  Ristine,  94  Fed.  745,  36  C. 
C.  A.  450.  Judge  Thayer,  who  wrote  the  opinion  of  the  court  in  this 
case,  among  other  things,  said : 
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"In  the  course  of  the  trial  the  court  permitted  the  defendant  to  prove, 
by  way  of  mitigating  the  damages  which  the  plaintiff  might  recover,  that  she 
had  collected  from  an  insurance  company,  after  the  death  of  her  son,  the 
sum  of  about  ^2,000,  and  for  that  reason  was  not  entitled  to  recover  to  the 
full  extent  of  her  loss.  An  exception  was  taken  to  the  admission  of  such 
evidence.  We  think  that  the  testimony  should  have  been  excluded,  and  that 
the  objection  thereto  was  well  taken.  When  an  action  Ls  brought  against  a 
wrongdoer,  he  is  not  entitled  to  have  the  damages  consequent  upon  the  com- 
mission of  his  wrongful  act  reduced  by  proving  that  the  plaintiff  has  re- 
ceived comnensation  for  the  loss  from  a  collateral  source  wholly  inde- 
pendent of  himself.  This  doctrine  is  well  established  by  the  authorities,  and 
is  applicable  to  the  case  in  hand.  Suth.  Dam.  (2d  Ed.)  §  158,  and  cases  there 
cited.    On  the  second  trial  the  evidence  complained  of  should  be  excluded." 

To  the  same  effect  are  the  following  cases :  Kellogg  v.  N.  Y.  C.  & 
H.  R.  Co.,  79  N.  Y.  72;  Terry  v.  Jowett,  78  N.  Y.  338;  Baltimore  & 
O.  R.  Co.  V.  Wightman's  Admr.,  29  Grat.  (Va.)  431,  26  Am.  Rep.  384: 
Geary  v.  Metropolitan  S.  R.  Co.,  73  App.  Div.  441,  77  N.  Y.  Supp. 
54;  Illinois  Cent.  R.  Co.  v.  Prickett,  210  111.  140,  71  N.  E.  435;  North 
Pennsylvania  R.  Co.  v.  Kirk,  90  Pa.  15;  Coulter  v.  Pine  Township, 
164  Pa.  543,  30  Atl.  490;  Lipscomb  v.  Houston,  etc.,  R.  Co.,  95  Tex. 
5,  64  S.  W.  925,  55  L.  R.  A.  869,  93  Am.  St.  Rep.  804 ;  Houston,  etc., 
R.  Co.  V.  Lemair,  55  Tex.  Civ.  App.  237,  119  S.  W.  1162. 

[2]  It  is  contended  by  counsel  for  defendant  that,  even  if  the  court 
erred  in  permitting  testimony  to  be  introduced  as  to  the  amount  of  in- 
surance which  the  mother  received,  such  error  would  be  harmless,  in 
view  of  the  fact  that  the  mother  was  permitted  to  testify  that  the 
amount  of  insurance  she  received  was  used  to  pay  burial  expenses  and 
certain  debts.  However,  a  consideration  of  the  evidence  impels  us  to 
the  conclusion  that  this  testimony  tended  to  influence  the  jury  largely 
in  determining  the  amount  which  the  plaintiflF  was  entitled  to  recover, 
and  it  is  but  natural  that  they  should  have  taken  this  view  of  the  mat- 
ter. To  say  the  least  of  it,  the  evidence  was  incompetent,  and  present- 
ed an  issue  not  germane  to  the  real  question  involved  in  this  case,  and 
therefore  calculated  to  mislead  and  confuse  the  jury,  and  as  such  was 
prejudicial  to  the  rights  of  the  plaintiff. 

It  is  also  contended  by  counsel  for  plaintiff  that  the  court  below 
erred  in  refusing  to  give  certain  instructions.  A  careful  consideration 
of  the  instructions  tendered,  in  connection  with  the  charge  of  the  court 
in  its  entirety,  discloses  the  fact  that  the  learned  judge  who  heard  this 
case  stated  the  law  fully  and  impartially  to  the  jury  as  respects  the 
questions  raised  by  the  pleadings.  Such  being  the  case,  we  do  not  deem 
it  necessary  to  enter  into  a  further  discussion  of  this  phase  of  the  case. 

For  the  reasons  stated,  we  are  of  opinion  that  the  court  below  erred 
in  permitting  the  defendant  to  prove  that  the  mother  of  the  decedent 
received  the  sum  of  $2,500  insurance  on  account  of  the  death  of  her 
son.  Therefore  it  follows  that  the  judgment  of  the  lower  court  should 
be  reversed,  and  a  new  trial  granted,  with  instructions  for  further  pro- 
ceedings in  accordance  with  the  views  herein  expressed. 

Reversed. 
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(221B^ed.  178) 

lilNDEN  INV.  CO.  V.  HONSTAIN  BROS.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     February  17,  1915J 

No.  4072. 

(Syllabus  ly  the  Court,) 

L  MBCHAiacs*  Liens  ^=»57 — Intebest  of  Lieneb— NECESsrrr. 

A  mechanic's  lien  upon  a  building  for  its  erection  cannot  be  sustained 
under  the  laws  of  North  Dakota,  unless  the  person  who  contracted  for  its 
erection  had  some  title,  leasehold,  or  other  estate  in  the  land  on  which 
the  building  was  situated,  or  unless  there  were  existing  liens  upon  it 
when  the  labor  or  materials  for  which  the  lien  is  claimed  were  furnished. 

[B>1.  Note. — For  ether  cases,  see  Mechanics'  Liens,  Cent  Dig.  §§  G4-71, 
74;  Dec  Dig.  <g=>57.1 
%  EQurrr  ^=>41— Jurisdiction— Relief  at  Law. 

When  upon  a  hearing  in  a  suit  in  equity  the  right  to  all  equitable  re- 
lief on  a  cause  of  action  entirely  falls,  a  court  of  equity  is  without  juris- 
diction to  retain  the  case,  try  issues  at  law,  and  grant  incidental  or  other 
r^ef  thereon,  t 

1  EijuiTT  <S=»41 — Jurisdiction — ^Relief  at  Law. 

While  No.  23  of  the  Equity  Rules  of  1912  (198  Fed.  xxlv,  115  C.  C.  A. 
xiiv)  authorizes  the  decision  of  a  matter  ordinarily  determinable  at  law  In 
a  8ult  In  equity  when  there  Is  jurisdiction  to  grant  equitable  relief  upon  the 
canse  of  action  In  suit,  It  does  not  authorize  such  a  determination  when 
Jiirlsdictlon  of  the  cause  of  action  in  equity  has  entirely  failed,  and  sec- 
tion 723  of  the  Revised  Statutes  grants  to  each  of  the  parties  the  right 
of  the  trial  of  the  matter  by  a  jury  according  to  the  course  of  the  com- 
mon law. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent  Dig.  §§  116-118;  Dec. 
Dig.  «=»41.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  North  Dakota ;  Charles  F.  Amidon,  Judges 

Suit  by  the  Honstain  Bros.  Company,  a  corporation,  against  the 
Linden  Investment  Company,  a  corporation.  From  decree  for  plain- 
tiflF,  defendant  appeals.    Reversed  and  remanded,  with  directions. 

Edward  Engerud,  Daniel  B.  Holt,  and  John  S.  Frame,  all  of  Fargo, 
N.  D.  (George  M.  Price,  of  Langdon,  N.  D.,  on  the  brief),  for  appellant 

Rourke  &  Kvello,  of  Lisbon,  N.  D.,  for  appellee. 

Before  SANBORN,  ADAMS,  and  SMITH,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  fore- 
closure of  two  mechanics'  liens  upon  two  elevators  in  North  Dakota 
situated  respectively  at  Wales  and  at  Mowbray.  It  is  based  upon  a 
complaint  upon  two  separate  causes  of  action,  one  for  the  foreclosure 
of  an  alleged  mechanic's  lien  upon  the  Wales  elevator  and  the  other 
for  the  foreclosure  of  a  mechanic's  lien  upon  the  Mowbray  elevator. 
Each  cause  of  action  is  entirely  separate  and  independent  of  the  other. 
It  is  conceded  in  this  court  that  there  was  no  error  in  that  part  of  the 
decree  which  establishes  and  forecloses  the  alleged  mechanic's  lien  up- 
on  the  Wales  elevator,  but  the  portion  of  the  decree  which  adjudges 

4»For  other  cases  tee  same  topic  &  KSY-NtJMBER  in  all  Key-Numbered  Digests  &  Indexes 
t  See  note  at  end  of  case. 
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the  defendant  below,  the  Linden  Investment  Company,  a  corporation, 
indebted  to  the  plaintiff  below,  Honstain  Bros.  Company,  a  corporation, 
on  account  of  the  Mowbray  elevator,  establishes  a  mechanic's  lien  upon 
it,  and  adjudges  a  foreclosure  thereof,  is  assigned  as  error  upon  two 
grounds:  That  the  evidence  does  not  sustain  the  conclusion  that  the 
Investment  Company  ever  contracted  with  or  employed  the  Honstain 
Company  to  build  that  elevator  as  alleged  in  the  complaint,  and  that 
there  was  no  averment  in  the  complaint  and  no  evidence  at  the  hearing 
that  the  Investment  Company  ever  owned  or  had  any  right,  title,  lease- 
hold, or  other  interest  in  the  land  on  which  the  Mowbray  elevator  was 
situated. 

[1]  In  the  view  which  the  statutes  of  North  Dakota  and  the  deci- 
sions of  the  Supreme  Court  of  that  state  have  constrained  us  to  take  of 
the  second  objection,  it  is  unnecessary  to  consider  the  first.  A  mechan- 
ic's Hen  is  the  creature  of  statute.  If  no  statute  authorizes  it,  it  cannot 
be,  and  the  construction  by  the  highest  judicial  tribunal  of  the  state  of 
a  statute  of  that  state  is,  in  the  alienee  of  any  question  of  violation  of 
the  Constitution  or  acts  of  Congress  of  the  United  States,  controlling 
in  the  federal  courts.  The  statutes  of  North  Dakota  provide  that  any 
person  who  performs  labor  or  furnishes  materials  for  the  construction 
of  any  building  upon  land  under  a  contract  with  the  owner  of  such  land 
shall,  upon  filing  his  claim  of  lien,  etc.,  according  to  the  statutes  of  that 
state,  have  a  lien  upon  such  building  and  upon  the  land  belonging  to 
such  owner  on  which  the  same  is  situated  (Revised  Codes  of  North  Da- 
kota 1905,  §  6237),  that' the  entire  land  upon  which  any  such  building 
is  situated  shall  be  subject  to  all  liens  created  by  this  chapter  to  the  ex- 
tent of  all  the  right,  title,  and  interest  owned  therein  by  the  owner 
thereof  (section  6243),  and  that  "every  person  for  whose  immediate 
use  and  benefit  any  building,  erection  or  improvement  is  made,  having 
the  capacity  to  contract,- including  guardians  of  minors  or  other  per- 
sons shall  be  included  in  the  word  'owner*  thereof"  (section  6248). 

Counsel  for  the  Honstain  Company  cite  the  last  section  in  support  of 
their  contention  that  the  company  is  entitled  to  a  mechanic's  lien  upon 
the  Mowbray  elevator  in  the  absence  of  any  title  or  interest  of  the  In- 
vestment Company  in  the  land  upon  which  it  stands.    This  section  6248 
has  been  in  force  in  North  Dakota  since  1877.    It  was  section  669  of 
the  Code  of  Civil  Procedure  of  1877,  section  4798  of  the  Revised  Code 
of  1899,  and  section  6828  of  the  Compiled  Laws.    It  is  conceded  that 
there  was  a  time  in  1895,  when,  under  the  statutes  of  North  Dakota  as 
they  then  stood,  it  was  possible  to  secure  a  mechanic's  lien  thereunder 
and  to  sell  and  remove  a  building  from  the  land  on  which  it  was  situat- 
ed, although  the  owner  of  the  building  had  no  title  to  or  interest  in  the 
land.    But  the  Supreme  Court  of  North  Dakota  deliberately  and  ex- 
haustively considered,  and  then  construed,  this  section  and  the  other 
provisions  of  these  statutes  in  the  year  1900,  and  held  that  prior  to  that 
time  the  statutes  of  that  state,  as  they  existed  in  1895,  had  been  so 
changed  that  such  a  proceeding  was  unauthorized  in  that  state,  and  that 
one  could  not  maintain  or  foreclose  a  mechanic's  lien  upon  a  building 
alone,  and  sell  the  same  separate  and  apart  from  the  land  on  which  it 
was  situated,  unless  the  lienee  had  a  leasehold  on  the  land  which  had 
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been  forfeited,  or  there  were  existing  liens  upon  the  land  when  he 
furnished  the  labor  or  material  for  which  he  claimed  his  lien.  After 
an  extended  discussion  of  the  question  that  court  has  made  its  decision 
and  stated  its  conclusion  in  these  words : 

"As  the  law  now  stands  in  this  state,  no  mechanic's  lien  can  attach  to  the 
building  or  the  land,  unless  the  party  for  whose  immediate  use  and  benefit  the 
building  is  erected  has  some  estate  or  interest  in  the  land/'  Gull  River  Lum- 
ber Co.  V.  Briggs,  9  N.  D.  485,  488,  489,  84  N.  W.  349,  350;  Green  v.  Tenold, 
14  N.  D.  46.  49, 103  N.  W.  398,  116  Am.  St  Rep.  638. 

These  decisions  are  decisive  of  the  question  of  law  presented  in  this 
case.  There  was  no  pleading  or  proof  that  the  Investment  Company 
ever  had  any  title,  leasehold,  or  other  estate  in  the  land  on  which  the 
Mowbray  elevator  was  situated,  nor  was  there  any  proof  that  there 
were  any  existing  liens  upon  the  land  or  the  elevator  when  the  Honstain 
Company  furnished  the  labor  and  materials  for  which  it  claimed  a  lien, 
or  at  any  other  time,  and  the  decree  against  the  Investment  Company 
for  a  mechanic's  lien  upon  that  elevator  cannot  be  sustained.  The  de- 
cree below  must  therefore  be  reversed,  and  the  case  must  be  remanded 
to  the  court  below,  with  directions  to  enter  a  decree  for  the  foreclosure 
of  the  mechanic's  lien  upon  the  Wales  elevator  and  upon  the  title  and 
interest  of  the  Investment  Company  in  its  site,  and  to  dismiss  the  com- 
plaint as  to  the  second  cause  of  action  relating  to  the  Mowbray  eleva- 
tor without  prejudice  to  an  action  at  law  by  the  plaintiff  to  recover  of 
the  Investment  Company  the  amount  which  it  claims  that  company 
owes  it  for  the  erection  of  that  elevator. 

[l]  Counsel  for  the  plaintiff  argue  that  the  court  below  should  de- 
termine and  give  judgment  upon  the  claim  of  the  plaintiff  for  the 
amount  it  alleges  the  Investment  Company  owes  it  on  account  of  the 
construction  of  the  Mowbray  elevator.  But  the  right  to  the  establish- 
ment and  foreclosure  of  the  alleged  mechanic's  lien  upon  this  elevator 
is  the  only  ground  of  equity  jurisdiction  invoked  by  the  second  cause 
of  action  which  is  independent  of  the  first  and  relates  solely  to  the  me- 
chanic's lien  upon  that  elevator.  And  as  that  ground  does  not  exist 
there  is  no  jurisdiction  in  equity  of  that  cause  of  action  remaining. 
The  plaintiff's  claim  to  recover  the  amount  it  asserts  the  defendant 
promised  to  pay  it  for  the  erection  of  the  Mowbray  elevator  is  a  pure- 
ly legal  cause  of  action,  upon  which  the  defendant  has  the  right  to  a 
trial  by  jury  under  the  acts  of  Congress  (Revised  Statutes,  §  723),  and 
when  upon  the  hearing  of  a  suit  in  equity  the  right  to  all  equitable  re- 
lief upon  an  independent  cause  of  action  entirely  fails  the  court  of 
equity  is  without  jurisdiction  to  retain  the  cause  and  try  issues  at  law 
and  grant  incidental  or  other  relief  thereon.  Mitchell  v.  Dowell,  105 
U.  S.  430, 432, 26  L.  Ed.  1 142 ;  Russell  v.  Clarke's  Executors,  7  Cranch, 
69. 3  L.  Ed.  271 ;  Kramer  v.  Cohn,  119  U.  S.  355,  357,  7  Sup.  Ct.  277, 
30  L.  Ed.  439;  Alger  v.  Anderson  (C.  C.)  92  Fed.  696,  710;  Lewis 
Publishing  Co.  v.  Wyman  (C.  C.)  168  Fed.  756,  762. 

[3]  Nor  does  Equity  Rule  23  (198  Fed.  xxiv,  115  C.  C.  A.  xxiv)  of 
the  Rules  of  1912  authorize  such  a  trial  and  decree.  While  this  rule 
permits  the  decision  of  a  matter  ordinarily  determinable  at  law  in  a  suit 
m  equity  when  there  remains  jurisdiction  to  grant  equitable  relief  upon 
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the  cause  of  action  in  suit,  it  does  not  authorize  such  a  determination 
when  jurisdiction  of  the  cause  in  equity  has  entirely  failed,  and  section 
723  of  the  Revised  Statutes  grants  to  each  of  the  parties  the  right  to 
the  trial  of  the  matter  by  a  jury  according  to  the  course  of  the  common 
law. 

Let  the  decree  be  reversed,  and  let  the  case  be  remanded  to  the  court 
below,  with  directions  to  enter  a  decree  in  accordance  with  the  views 
expressed  in  this  opinion. 

SMITH,  Circuit  Judge.  I  concur  in  the  result  in  the  foregoing  upon 
the  ground  that  the  evidence  does  not  sustain  the  conclusion  that  the 
Linden  Company  ever  contracted  with  or  employed  the  Honstain  Com- 
pany to  build  the  elevator  at  Mowbray,  but  do  not  concur  in  the  reasons 
assigned  in  the  foregoing  opinion. 

NOTE. 

Retention  of  Jurif diction  in  Eqnity  on  Denial  of  tHe  Equitable  Relief 

Demanded. 

1.  In  General. 

(U.  S.)  Where  a  bill  must  be  dismissed  for  want  of  equity,  jurisdiction  will 
not  be  retained  to  settle  the  priorities  or  eiiuities  between  the  defendants. — 
Smith  V.  Little,  Fed.  Cas.  No.  13,072  (5  Biss.  41)0). 

(U.  S.)  The  jurisdiction  of  equity  is  not  entirely  ousted  by  the  happening  of 
an  event,  after  suit  commenced,  which  precludes  the  grant  of  an  injunction. — 
Kirk  V.  Du  Bois  (C.  C.)  28  Fed.  460;   Hohorst  v.  Howard  (C.  C)  37  Fed.  97. 

(U.  S.)  A  bill  seeking  to  establish  a  constructive  trust  as  against  other  cred- 
itors of  defendant  was  followed  by  a  supplemental  bill,  praying  that,  if  the 
original  prayer  could  not  be  granted,  defendant's  assets  might  be  divided 
among  all  the  creditors,  including  complainant  Issue  was  made  on  this  bill, 
and  the  validity  of  an  assignment  made  by  defendant-  for  the  benefit  of  all  his 
creditors  at  the  Instigation  of  complainant  was  contested  by  other  creditors, 
who  were  made  parties  to  the  bill,  thus  involving  In  the  case  much  litigation, 
which  must  fall  with  the  bill.  Held  that,  though  the  evidence  failed  to  estab- 
lish the  trust,  the  bill  should  be  retained  for  the  general  benefit  of  all  creditors 
who  had  filed  their  claims ;  that  they  should  be  allowed  to  contest  complalD- 
ant's  claim,  and  a  pro  rata  distribution  of  the  assets  should  be  decreed  under 
the  general  assignment. — Frelinghuysen  v.  Nugent  (C.  C.)  36  Fed.  229. 

(i:.  S.)  Where,  after  the  filing  of  a  bill  by  a  stockholder  against  a  railroad 
company  to  enjoin  It  from  entering  Into  a  consolidation  with  other  companies, 
a  preliminary  Injunction  was  denied,  and  thereafter  the  consolidation  was 
lawfully  effected  under  the  laws  of  the  state,  the  bill  cannot  be  preserved  for 
the  granting  of  other  relief,  even  If  it  states  grounds  therefor,  unless  other 
pjirties  rendered  necessary  by  the  consolidation  are  brought  In. — Bonner  v. 
Terre  Haute  &  I.  R.  Co.,  151  Fed.  985,  81  C.  C.  A.  476. 

(U.  S.)  The  general  rule  that  a  court  of  equity,  having  obtained  jurisdic- 
tion, will  retain  it  for  all  purposes,  applies  only  when  that  part  of  the  cause 
which  gave  the  court  jurisdiction  Is  sustained,  and  not  when  It  falls. — Lewis 
Pub.  Co.  v.  Wyman,  16S  I^^ed.  756. 

(Ala.)  When  the  complainant  falls  to  make  out  the  only  ground  for  relief 
which  gives  the  c»ourt  of  equity  jurisdiction  in  his  case,  tils  bill  cannot  be  re- 
tained on  account  of  other  grounds  of  relief,  even  If  the  proof  sustains  thena. — 
Bryan  v.  Cowart,  21  Ala.  92. 

(Ala.)  Though  a  sale  of  land  in  partition  cannot  be  ordered  where  defend- 
ant  holds  adversely  to  plaintiff  under  a  claim  of  title  founded  <mi  disputed 
facts,  if  such  sale  is  only  a  part  of  the  relief  sought,  and  under  the  bill  plain- 
tlft"  Is  entitled  to  other  equitable  relief,  the  court  will  entertain  the  bill  for  all 
purposes.— Kilgore  v.  Kilgore,  103  Ala.  614,  15  South.  897. 
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(CaU  Where  a  bill  was  filed  by  one  against  his  partner  and  others  to  take 
an  account  of  partnership  accounts  then  running,  and  to  establish  his  rights 
in  certain  lands,  as  to  all  of  which  rights  he  had  an  effectual  remedy  at  law, 
except  those  arising  out  of  the  partnership,  the  allegations  as  to  that  standing 
admitted  by  defendant's  default,  the  bill  should  be  dismissed  as  to  all  but  the 
defendant  partner,  and  as  to  him  proceeded  on  for  an  accounting. — Brush  v. 
Maydwell,  14  Cal.  208. 

(Fla.)  Where  the  object  of  the  bill  is  to  compel  the  "specific  performance" 
of  a  contract,  if  the  prayer  be  denied,  as  a  general  rule,  the  bill  will  be  dis- 
missed; but  there  are  exceptional  cases,  as  where  equity  Is  found  to  have 
arisen  between  the  parties  to  the  contract  growing  out  of  Its  peculiar  character 
or  nature.  In  such  case,  the  bill  may  be  retained  for  the  purpose  of  having 
the  equity  adjusted. — Gllnskl  v.  Zawadslil,  8  Fla.  405. 

(Ga.)  Jurisdiction,  improvldently  taken  by  equity  for  the  purpose  of  an 
injunction,  cannot  avail  as  a  pretext  for  sustaining  a  bill  In  which  there  Is  no 
equity.— Prlntup  v.  ^Iltchell,  17  Ga.  558,  63  Am.  Dec.  258. 

(Ga.)  Where,  In  a  suit  to  enjoin  the  ofllcers  of  a  railroad  company  from 
interfering  with  Its  business  and  for  the  appointment  of  a  receiver,  It  ap- 
pears that  a  number  of  stock  certificates  have  been  fraudulently  issued  In  the 
name  of  one  of  the  defendants,  and  that  at  the  time  of  the  trial  such  certifi- 
cates were  in  his  custody  and  control.  It  was  Improper  to  dismiss  the  action, 
and  thus  prevent  plaintiffs  from  obtaining  a  decree  canceling  the  certificates, 
though  they  failed  to  make  out  a  case  for  Injunction  or  for  the  appointment  of 
a  receiver.— Gibson  v.  Thornton,  37  S.  E.  406,  112  Ga.  328. 

(Ga.)  Defendant,  In  an  equitable  action  wherein  specific  equitable  relief  Is 
prayed  because  of  his  alleged  fraud,  cannot,  by  the  consummation  of  the  fraud 
pending  the  suit,  whereby  the  particular  relief  prayed  for  cannot  be  decreed, 
deprive  the  court  of  Its  jurisdiction,  but  the  court  will  give  such  other  relief 
as  may  be  appropriate  to  the  changed  status. — Everett  v.  Tabor,  56  S.  E.  123, 
127  Ga.  103. 

(IlLi  Where  an  heir  brought  a  bill  against  his  coheirs,  claiming  a  half  in- 
ter^ hi  certain  of  his  ancestor's  land,  and  his  claim  was  not  established,  the 
court  has  no  jurisdiction  to  retain  the  bill  to  make  partition  between  the  par- 
ties; the  bill  not  havhig  been  framed  with  that  in  view,  and  no  partition  being 
asked.— Dinwiddle  v.  Bell,  95  111.  360. 

Jill.)  Mere  statements  In  a  bill  on  which  chancery  jurisdiction  might  be 
maintained,  but  which  are  not  proved,  will  not  authorize  a  decree  on  such  parts 
of  the  bin  as.  If  standing  alone,  would  not  give  the  court  jurisdiction. — Toledo, 
St.  Ll  &  N.  O.  R.  Co.  V.  St  Louis  &  O.  R,  R.  Co.,  70  N.  E.  715,  208  111.  623. 

(Mass.)  If,  In  a  suit  in  equity,  praying  relief  by  injunction  and  otherwise 
for  the  disturbance  of  a  water  privilege,  it  appears  that  the  defendants  have 
not  encroached  upon  the  plaintiffs*  rights,  and  have  not  threatened  to  do  so, 
the  bill  will  not  be  further  retained  for  the  purpose  of  enabling  the  plaintiflCs 
hereafter  to  apply  for  an  injunction,  or  of  aiding  them  in  securing  the  identity 
of  their  right,  or  of  ascertaining  the  limits  and  extent  of  It,  unless  special 
and  sufficient  reasons  therefor  are  shown. — Pratt  v.  Lamson,  88  Mass.  (6  Allen) 
457. 

(Mnss.)  If  a  bill  In  equity,  by  the  holder  of  debenture  bonds  issued  under 
statutory  authority  and  in  accordance  with  the  terms  of  a  contract  between  a 
corporation  authorized  by  the  statute  to  build  a  canal  and  A.  for  Its  construc- 
tion, cannot  be  maintained  to  reach,  by  subrogation  to  A.,  a  sum  deposited  as 
security  for  the  payment  of  claims,  or  to  enforce  an  equitable  Hen  on  the  prop- 
erty of  the  corporation,  or  to  foreclose  a  trust  mortgasje  executed  by  the  par- 
ties, or  to  obtain  the  appointment  of  a  receiver,  the  bill  will  not  be  retained 
merely  for  the  entry  of  judgment  against  A.  or  the  corporation,  or  both,  each  of 
whom  is  insolvent. — Falmouth  Nat  Bank  v.  CJlape  Cod  Ship  Canal  Co.,  166 
Mass.  550,  44  N.  E.  617. 

iMass.)  On  a  bill  by  the  creator  of  a  trust  to  compel  the  trustee  to  pay  over 
the  fund  on  the  death  of  the  alleged  beneficiary,  the  only  issue  being  the  plain- 
tiff's right  to  the  fimd,  it  was  error  for  the  court,  in  dismissing  the  bill,  to 
pass  on  the  trustee's  account,  and  direct  him  to  hold  the  fund  for  a  certain 
Pmon,  decided  to  be  the  beneficiary.— Scofleld  v.  Peck,  65  N.  E'.  60,  182  Mass. 
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(N.  J.)  Where  a  bill  to  construe  a  will  and  declare  a  trust  invalid  as  in- 
fringing the  rule  against  perpetuities  also  demanded  on  accounting,  it  was 
sustainable  for  the  puri)ose  of  obtaining  an  accounting,  though  it  was  prema- 
ture in  so  far  as  it  sought  to  avoid  the  trust.— (Ch.)  Gillen  v.  Hadley,  73  AtL 
847,  decree  alflrmed  (B5rr.  &  App.)  Id.  849. 

(Pa.)"  Where  a  partner  unsuccessfully  attempts  to  annul  a  contract  for  dis- 
solution of  the  firm,  the  court  will  not  retain  the  bill  to  work  out  the  equities 
of  the  parties  under  the  contract,  but  will  dismiss  it — Bittenbender  v.  Bitten- 
bender,  39  Atl.  838,  185  Pa.  135. 

(Tex.)  In  a  suit  against  a  husband  on  a  trust  deed,  and  execution  for  al- 
leged community  debts,  the  heirs  of  the  deceased  wife  intervened,  claiming 
one-half  interest  Held,  that  though  the  purchases  under  the  trust  deed  aud 
execution  were  adjudged  invalid,  plaintiff  might  nevertheless  in  the  same  suit 
enforce  other  judgments  held  by  himself  for  community  debts. — Hill  v.  Os- 
borne, 60  Tex.  390. 

(Wis.)  A  lease  stipulated  that  at  the  end  of  the  term  the  lessor  should  have 
the  value  of  the  land,  independent  of  improvements,  determined  by  arbitra- 
tors to  be  chosen  in  a  specific  way,  and  renew  the  lease  at  a  rate  of  8  per  cent 
on  that  value,  or  should  give  a  certain  notice  of  his  election  to  take  the  im- 
provements at  a  value  to  be  determined  by  arbitrators.  Such  notice  was  not 
given,  and  lessee  continued  In  possession,  paying  rent  according  to  the  terms 
of  the  original  lease,  until  lessor  began  an  action  for  the  restltutlcMi  of  the 
premises.  Thereupon  lessee  brought  suit  to  enjoin  the  same,  for  a  specific 
performance  of  the  agreement  to  arbitrate,  and  to  renew  the  lease.  Heldy 
though  plaintiff  was  not  entitled  In  equity  to  a  decree  for  specific  performance 
of  the  agreement  to  arbitrate,  the  court,  having  obtained  jurisdiction,  should 
proceed  to  render  relief  to  which  the  complaint  shows  plaintiff  to  be  entitled, 
by  determining  the  value  of  the  Improvements,  and  restraining  until  payment 
of  such  value  the  legal  proceedings  by  lessor  to  get  possession. — ^Hopkins  v. 
Gilman,  22  Wis.  476. 

II.  Granting  Legal  Relief. 
1.  In  General. 

(U.  S.)  Where  there  is  no  way  to  protect  and  preserve  the  rights  of  both 
parties  In  a  suit  In  equity  but  to  carry  out  the  contract  according  to  Its  legal 
effect,  as  affected  by  such  representations,  estoppels,  and  additional  contracts 
as  may  be  shown,  a  bill  which  prays  that  the  transaction  be  declared  void, 
that  the  notes  delivered  be  given  up,  and  the  amount  of  premiums  paid  be  de- 
creed to  be  refunded,  with  Interest,  while  complainant  had  some  insurance  on 
his  life  during  the  running  of  the  policy,  essentially  lacks  equity ;  but  he  is  en- 
titled to  a  share  In  the  profits  belon^ng  to  him,  to  be  applied  on  the  notes, 
and  on  that  ground  the  bill  should  be  retained. — ^Hale  v.  Continental  Life  Ins. 
Co.  (C.  O.)  12  Fed.  359. 

(U.  S.)  Complainant  filed  a  bill  for  i^)ecific  performance  of  certain  cove- 
nants in  a  lease,  whereby,  it  was  alleged,  respondents  became  bound  to  repair 
and  restore  to  its  original  condition  the  leased  land,  whi<A  had  been  under- 
mined and  partially  washed  away  by  a  flood  in  the  Mississippi  river.  In  lieu 
of  specific  performance,  the  bill  prayed  for  damages  for  breach  of  the  cove- 
nant, and  also  for  a  decree  for  installments  of  rent  due.  Held  that,  while  the 
court  would  deny  specific  performance,  on  the  ground  that  the  disaster  to  the 
premises  was  not  in  the  contemplation  of  the  parties,  and  the  enforcement  of 
the  covenant  would  be  unconscionable,  yet  there  was  such  a  show  of  equitable 
cognizance  In  the  bill  that  the  cause  would  be  retained  for  the  purpose  of  afford- 
ing such  other  relief,  even  purely  legal  In  character,  as  the  proofs  might  Jus- 
tify.—Walte  V.  O'NeU  (C.  C.)  72  Fed.  348. 

(U.  S.)  Where  it  is  held  on  demurrer  that  complainants  are  not  entitled  to 
relief  on  the  equitable  cause  of  action  alleged  In  their  bill,  the  cause  will  not 
be  retained  to  administer  relief  which  is  purely  Incidental  and  properly  of 
legal  cognizance. — Kessler  v.  Ensley  Co.,  123  Ffed.  546. 

(U.  S.)  Where  equity  Is  without  jurisdiction  to  grant  the  relief  prayed  for 
in  a  suit,  it  will  not  grant  relief  which  may  properly  be  obtained  in  an  actl<Hi 
at  law.— Blue  Point  Oyster  Co.  v.  Haagenson,  209  Fed.  278. 

(Ala.)    Where  the  primary  object  of  a  bill  in  chancery,  and  that  whicdi  alone 
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glTes  JurisdictlQn  to  a  court  of  equity,  is  not  made  out,  the  complainaut  Is  not 
entitled  to  relief  upon  a  ground  merely  consequential,  and  which  contemplates 
a  decree  for  a  demand  which  may  be  enforced  by  action  at  law. — Pond  v.  Lock- 
wood,  8  Ala.  669. 

(Ala.)  Upon  a  bill  by  the  father  to  recover  of  his  son-in-law  certain  prop- 
erty, upon  the  allegation  that  it  was  sent  to  his  daughter  as  a  loan,  if  the 
lather  fails  to  sustain  his  case  the  bill  will  not  be  retained  to  inquire  whether 
the  issue  of  the  daughter,  who  is  dead,  has  any  interest  in  the  property. — Hooe 
V.  Harrison,  11  Ala.  499. 

(Ala.)  Discovery  cannot  be  used  as  a  mere  pretext  for  bringing  a  common- 
law  action  in  a  court  of  chancery,  and,  if  the  discovery  in  such  a  case  fails,  the 
salt  should  be  dismissed. — Sloss-Sheffleld  Steel  &  Iron  Co.  v.  Maryland  Cas- 
ualty Co.,  52  South.  751. 

(IlL)  Where  a  blD  by  a  defendant  in  ejectment  to  enjoin  the  prosecution 
of  the  salt  was  dismissed  because  the  facts  alleged  did  not  authorize  equity 
to  grant  relief,  the  court  was  without  the  incidental  power  to  adjudicate  the 
legal  tlUe  between  the  parties.— Llnnertz  v.  Dorway,  92  N.  E.  938,  246  111.  485. 

(Ill)  Where  a  bill  seeks  equitable  relief  and  the  evidence  establishes  a  right 
to  that  relief,  equity  will  retain  jurisdiction  for  all  purposes  connected  with 
the  snbject-matter  of  the  suit  and  establish  purely  legal  rights,  but,  where  the 
bill  is  dismissed  as  to  the  part  founded  on  equitable  relief  and  only  legal  rights 
remain,  the  jurisdiction  of  equity  must  fail,  unless  an  equitable  ground  appears 
for  retaining  jurisdiction. — Patterson  v.  Patterson,  95  N.  E.  1051,  251  111.  153. 

(Ind.)  Where  a  bill  in  equity  was  sought  to  be  sustained  on  the  theory  that 
a  conspiracy  existed  between  a  bankrupt  and  the  defendants,  who  were  pre- 
ferred creditors,  but  no  conspiracy  was  proved,  complainant  was  not  entitled 
to  a  decree,  though  he  established  a  cause  of  action  warranting  a  judgment 
at  law.— BoonvlUe  Nat  Bank  v.  Blakey,  76  N.  E.  529,  166  Ind.  427. 

(Iowa)  Where  a  party  bi^iogs  his  bill  In  equity  to  perfect  his  title  to  land, 
and  makes  out  a  case  showing  that  his  remedy  is  at  law,  the  district  court, 
under  Const  art  5,  §  6,  has  no  jurisdiction  to  render  the  proper  judgment  at 
law.— Roberts  v.  Taliaferro,  7  Iowa  (7  Clarke)  110. 

(Mich.)  The  court,  having  obtained  possession  of  the  case,  will  retain  it  for 
the  purpose  of  adjusting  the  accounts  between  the  parties,  though  the  relief 
soQ^t  cannot  be  granted. — Hawley  v.  Sheldon,  Har.  420. 

(Midi.)  Where,  in  suit  to  cancel  benefit  insurance  certificate  for  fraud  and 
nondelivery  and  enjoin  actions  thereon,  allegations  of  fraud,  though  not  proved, 
were  made  in  good  faith,  held,  that  tlie  court  should  have  retained  jurisdic- 
tion and  granted  relief  on  the  ground  of  nondelivery. — Court  of  Honor  v. 
Bering,  144  N.  W.  843. 

(Mo.)  Where,  in  an  action  for  Injury  to  plaintifTs  farm  by  taking  a  strip 
therectf  for  a  railroad,  the  defendant  answers,  alleging  an  equitable  defense, 
and  praying  equitable  relief,  the  issues  as  to  such  defense  should  first  be  tried 
by  the  court,  and,  if  found  against  defendant,  the  issues  tendered  by  the  com- 
plaint ^ould  then  be  tried  before  a  jury,  since  if,  on  the  trial  of  the  equitable 
israes,  if  is  found  that  there  was  no  equity  in  the  case,  and  no  equitable  relief 
is  granted,  a  court  of  equity  should  not  retain  the  case  to  try  the  purely  legal 
ismes.— MillCT  v.  St  Louis  &  K.  C.  Ry.  Co.,  63  S.  W.  85,  162  Mo.  424. 

(X.J.)  Where,  after  the  dissolution  of  an  Injunction,  the  facts  alleged  to 
give  jurisdiction  to  a  court  of  equity  are  not  proved,  the  jurisdiction  of  the 
eonrt  over  all  qiiestlons  prcqperly  of  law,  which  remain  in  the  case,  is  lost — 
Uttle  V.  Cooper,  11  N.  J.  Eq.  (3  Stockt)  224. 

(N.  J.)  Where  defendant  In  ejectment  filed  a  bill  in  chancery,  pending  the 
salt,  to  reform  one  deed  on  which  plaintiff  relied,  and  to  set  aside  another  on 
the  ground  of  fraud,  and  that  the  acknowledgment  was  illegal,  but  failed  on 
trial  of  the  bill  to  estaUish  either  mistake  or  fraud,  the  court  would  not  retain 
Jurisdiction  to  determine  the  legality  of  the  acknowledgment  pending  the  eject- 
ment suit— Collier  v.  CoUier  (Ch.)  33  Ati.  193. 

(N.Y.)  On  a  complaint  to  reform  an  insurance  contract,  and  enforce  pay- 
moit  of  a  loss  thereunder,  tried  to  the  court  as  an  equitable  cause  merely,  the 
owrt  will  not  retain  it  after  denying  the  relief  to  try  the  legal  liability  aris- 
ing on  the  poUcy. — New  York  Ice  Ca  v.  North  Western  Ins.  Co.,  31  Barb.  72,  20 
How.  Prac.  424, 10  Abb.  Prac.  34. 
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(N.  Y.)  Where  a  plaintiff  ftills  In  obtaining  the  relief  sought  for  in  equity, 
the  court  Is  not  bound  to  dismiss  the  complaint,  if,  in  case  of  a  dismissal,  the 
plaintiff  would  be  remediless  because  the  statute  of  limitations  would  be  a 
bar  to  a  new  action ;  but  it  may,  if  it  deems  the  case  a  proper  one  for  trial  by 
jury,  order  it  to  be  tried  at  the  circuit  by  a  jury. — Genet  v.  Howland,  45  Barb. 
5G0,  30  How.  Prac.  360. 

(N.  Y.)  In  actions  brought  for  equitable  relief  and  tried  before  a  judge,  al- 
though no  sufficient  ground  be  shown  for  such  relief,  the  court  should  yet  re- 
tain the  cause  and  grant  such  legal  relief  as  may  be  just. — Cuff  v.  Borland,  55 
Barb.  481. 

(N.  Y.)  The  mere  allegation  in  the  complaint  of  grounds  of  equitable  juris- 
diction Is  not  sufficient  to  give  the  court  jurisdiction ;  and  where,  on  the  trial, 
the  facts  show  a  purely  legal  cause  of  action,  the  court  will  not  retain  jurisdic- 
tion.—Schroeder  V.  Ennis,  5  N.  Y.  St.  Rep.  331. 

(N.  Y.)  The  rule  that,  where  the  court  has  once  obtained  equitable  jurisdic- 
tion, it  will  proceed,  and  grant  relief  for  purposes  of  account  or  otherwise,  has 
no  application  where  the  complaint  presents  a  purely  equitable  cause  of  ac- 
tion, and  plaintiff  utterly  fails  to  prove  any  grounds  for  equitable  relief,  but 
shows  a  right  to  damages  instead. — Hawes  v.  Dobbs  (Com.  PI.)  18  N.  Y.  Supp. 
123. 

(N.  Y.)  When  equity  has  assumed  jurisdlctlcm  of  an  action  of  an  equitable 
nature,  it  should  not  be  dismissed  merely  because  it  appears  that  only  legal 
relief  can  be  granted.— Stiefel  v.  New  Yorlt  Novelty  Co.,  43  N.  Y.  Supp.  1012, 
14  App.  IMv.  371. 

(N.  Y.)  A  complaint  stated  that  plaintiffs  rendered  services  to  defendant 
as  brokers  in  the  sale  of  defendant's  real  estate ;  that  defendant  exchanged  the 
premises  with  a  third  person,  and  requested  plaintiffs  to  wait  for  their  commis- 
sions until  a  sale  of  the  premises  taken  In  exchange ;  that  afterwards  defend- 
ant conveyed  such  premises  to  his  co-defendant;  that  the  conveyance  was  in- 
tended to  defraud  plaintiffs ;  and  that  plaintiffs  are  remediless  at  law.  The 
prayer  for  relief  was  that  the  deed  be  set  aside,  and  a  lien  on  the  premises  be 
decreed  in  favor  of  plaintiffs.  Held^  that  such  complaint  contemplated  only 
equitable  relief,  and  not  making  a  case  for  that  plaintiffs  could  not  claim  any 
right  to  legal  relief  thereunder. — Fitzslmons  v.  Drought,  45  N.  Y.  Supp.  44,  16 
App.  Dlv.  454. 

(X.  Y.)  Where,  in  an  action  in  equity  for  an  accounting  of  partnership  prop- 
erty, and  an  award  to  plaintiff  of  her  equal  share  in  the  combined  earnings, 
plaintiff  falls  to  make  out  a  right  to  such  relief,  the  court  cannot  retain  the 
case  to  adjudicate  a  claim  based  on  a  promise,  denied  by  defendant,  to  pay 
plaintiff  for  services  which  are  neither  alleged  nor  proved,  or  a  claim  for  per- 
sonal property. — Vincent  v.  Moriarty,  52  N.  Y.  Supp.  519,  31  A^).  Div.  484. 

(N.  Y.)  The  fact  that  the  sole  executor  of  an  estate,  who  was  also  the  co- 
executor  of  another  estate,  of  which  his  wife  was  an  executrix  and  residuary 
legatee,  joined  with  her  In  the  assertion  of  claims  against  the  estate  of  which 
he  was  sole  executor,  was  sufficient  ground  to  justify  a  court  of  equity  In  tak- 
ing jurisdiction ;  and,  having  taken  jurisdiction,  though  It  was  found  that  no 
conspiracy  existed,  It  was  proi^er  to  retain  it  and  afford  the  relief  the  facts 
demanded.— Steinway  v.  Von  Bemuth,  81  N.  Y.  Supp.  883,  82  App.  Dlv.  596. 

(Or.)  Where  a  court  of  equity  has  no  jurisdiction  of  a  suit  for  specific  per- 
formance because  the  existence  of  the  contract  is  not  proven,  it  cannot  retain 
the  case,  and  determine  questions  of  fact  on  which  the  legal  relations  of  the 
parties  depend.— -Dodd  v.  Home  Mut.  Ins.  Co.,  22  Or.  3,  28  Pac.  881. 

(Pa.)  Where  a  bill  in  equity  prays  for  discovery  and  to  recover  the  balance 
due  on  a  contract,  and  there  Is  no  equitable  ground  for  relief,  the  case  becomes 
an  action  at  law  triable  by  the  sitting  judge  without  a  jury,  under  the  act  of 
June  7,  1907  (P.  L.  440).— Amsler  v.  McClure,  86  Atl.  294,  238  Pa.  409. 

(S.  C.)  Where  complainant  sued  for  specific  performance  to  which  he  was 
not  entitled,  he,  having  elected  his  remedy,  was  not  entitled  to  have  the  bill 
retained  and  the  suit  considered  as  an  action  for  breach  of  contract — ^t-lliott 
V.  Page,  82  S.  Eu  620,  98  S.  C.  400. 

(Tenn.)  If  a  bill  be  dismissed  for  want  of  jurisdiction,  the  court  have  no 
further  jurisdiction  except  to  give  judgment  for  costs.    They  cannot  decree 
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that  the  defendant  refund  moneys  received  of  the  plaintiff. — Marsh  v.  Hay- 
wood, 25  Tenn.  (6  Humph.)  210. 

(Va.)  WTien  all  the  parties  In  interest  are  before  the  court  on  a  bill  to  set 
aside  an  award  of  arbitrators  and  enjoin  an  action  on  the  award,  on  grounds 
which  give  the  court  jurisdiction,  the  court  may  decide  the  whole  controversy, 
and  render  a  final  decree,  though  all  the  Issues  are  legal  in  their  nature,  and 
the  legal  remedies  therefor  are  adequate. — Coons  v.  Coons,  28  S.  B.  885,  95  Va, 
434,  64  Am.  St  Rep.  8(M. 

(i'a.)  Where  the  answer  denies  all  the  grounds  of  equity  set  up  in  the  bill, 
and  no  ground  for  equitable  interference  is  supported  by  proof,  the  plaintiff 
should  be  left  to  his  remedy  at  law.— Langford  v.  Taylor,  99  Va,  577,  39  S.  E. 
223. 

(Wa^.)  In  a  suit  In  equity  for  breach  of  contract,  and  to  foreclose  a  lien 
given  by  the  same,  where  the  right  to  the  lien  was  lost  through  bad  faith,  it 
ft-as  proper  to  dismiss  the  suit  and  leave  plaintiffs  to  their  remedy  at  law. — 
Rol)luson  V.  Brooks,  71  Pac.  721,  31  Wash.  60. 

(W.  Va.)  Equity  having  acquired  jurisdiction  of  a  cause  for  one  purpose, 
though  the  relief  sought  be  finally  denied,  any  relief,  legal  or  equitable,  justi- 
fied by  the  pleadings  and  tending  to  end  litigation  between  the  parties  will  be 
granted.— Evans  v.  Kelley,  38  S.  E.  497,  49  W.  Va.  181. 

(Wis.)  One  failing  to  sustain  an  equitable  action  may  be  awarded  purely 
legal  relief,  if  otherwise  entitled  thereto,  only  where  a  cause  of  action  once 
existed  in  equity,  and  is  alleged,  but  has  ceased  to  exist  because  of  something 
for  which  plaintiff  is  not  responsible,  or  where  plaintiff  alleged  a  good  equitable 
cause  of  action,  believing  In  good  faith  that  it  was  capable  of  proof,  but  failed 
to  prove  an  essential  fact  because  it  never  existed,  though  in  each  case  the 
complaint  itself  must  allege  a  good  cause  of  action  in  equity,  and  plaintiff  must 
believe  in  good  faith  that  it  existed.— Rock  County  v.  Weirick,  128  N.  W.  W. 

(Wis.)  Where  an  action  Is  commenced  In  equity  in  good  faith,  in  the  belief 
that  equitable  relief  is  obtainable  on  the  facts,  equity  has  power  to  wind  up 
the  entire  controversy  by  granting  legal  relief,  although  the  facts  do  not  war- 
rant equitable  relief,  and  were  known  to  the  plaintiff  when  the  action  was 
commenced. — ^Knauf  &  Tesch  Co.  T.  Elkhart  Lake  Sand  &  Gravel  Co.,  141  N. 
W.  701,  153  Wis.  306. 

L  Recovery  of  Damages  or  Money  Demands, 

(T.  S.)  Where  the  entire  ground  for  equitable  relief  fails,  a  bill  cannot  be 
retained  in  equity  for  the  recovery  of  damages. — Dakln  v.  Union  Pac.  Ry.  Co. 
(C.  C.)  5  Fed.  665. 

(U.  S.)  Under  the  seventh  amendment  to  the  Constitution,  which  declares 
that,  in  suits  at  common  law,  when  the  value  in  controversy  exceeds  $20,  the 
right  of  trial  by  jury  shall  be  preserved,  and  section  16  of  the  Judiciary  Act 
of  1789  (Rev.  St.  §  723),  which  provides  that  suits  in  equity  shall  not  be  sus- 
tained in  the  courts  of  the  United  States  in  any  case  where  a  plain,  adequate, 
and  complete  remedy  may  be  had  at  law,  where  a  contract  of  sale  of  real  es- 
tate has  become  executed  by  a  deed  of  conveyance  with  the  usual  covenants, 
and  the  purchaser  files  a  bill  in  a  Circuit  Court  of  the  United  States  to  rescind 
on  the  ground  of  fraudulent  misrepresentations  of  the  vendor  concerning  his 
title,  and  it  appears  on  the  hearing  that  the  purchaser  has  lost  his  right  to 
rescind  by  election  or  laches,  conipensation  for  the  price  of  portions  of  the  land 
to  which  the  vendor's  title  has  failed  cannot  be  decreed  as  alternative  or  sec- 
ondary relief,  on  the  ground  that  when  equity  once  acquires  jurisdiction  it 
wUl  award  complete  relief. — Alger  v.  Anderson,  92  Fed.  696. 

(U.  S.)  Complainant  sued  a  local  postmaster  and  assistant  postmaster  to 
enjoin  than  from  depriving  It  of  the  right  to  send  its  publication  through  the 
OMils  as  second-class  matter.  During  the  existence  of  the  controversy  com- 
plainant paid  under  protest  $20,650  alleged  excess  postage,  and  also  gave  bond 
for  the  payment  of  other  sums.  Heldy  that  complainant's  right,  if  any,  to  re- 
co\er  the  excess  payments  and  relief  against  the  bond  was  enforceable  at  law 
either  by  an  action  to  recover  the  payments,  or  by  a  defense  to  an  action  on  the 
bond,  and  hence,  it  being  determined  that  complainant  was  not  entitled  to  an 
injunction,  the  case  could  not  be  retained  to  determine  such  questions,  but 
136C.C.A.— 9 
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would  be  dismissed  without  prejudice. — (C.  C.  A.)  Lewis  Pub.  Co.  v.  Wyman, 
182  Fed.  13,  104  C.  O.  A.  453,  modifying  decree  (C.  C.  A.)  168  Fed.  752. 

(U.  S.)  Where  at  the  time  suit  was  filed  by  a  railroad  bridge  contractor  to 
enforce  a  lien  under  a  state  statute,  it  had  not  been  declared  unconstitutional 
as  to  such  alleged  right,  the  suit  would  not  be  dismissed  on  tlie  statute  being 
subsequently  declared  unconstitutional,  but  a  money  judgment  would  be 
awarded. — Cincinnati  &  C.  Traction  Co.  v.  American  Bridge  Co.  of  New  York, 
202  Fed.  184,  120  C.  O.  A.  398. 

(Ala.)  Where  a  purchaser  of  land,  who,  upon  the  faith  of  the  contract,  has 
entered  into  possession,  and  made  valuable  improvements,  files  his  bill  for  a 
specific  performance,  but  fails  to  make  out  such  a  case  as  will  entitle  him  to 
.  the  relief  sought,  the  bill  may  be  retained,  for  the  purpose  of  allowing  him  com- 
pensation, if  he  has  not  a  full  and  adequate  remedy  at  law. — ^Aday  v.  Echols,  18 
Ala.  353,  52  Am.  Dec.  225. 

(Cal.)  In  an  action  to  recover  a  money  judgment,  and  to  establish  a  me- 
chanic's lien,  though  the  lien  fails  and  the  amoimt  claimed  is  not  in  Itself  suf- 
ficient to  confer  jurisdiction,  in  the  absence  of  fraud  the  court  may  render 
a  personal  judgment  for  the  amount  due,  since  legal  and  equitable  remedies 
may  be  pursued  and  granted  in  the  same  action,  and  the  court  having  juris- 
diction of  the  cause  as  originally  presented  has  jurisdiction  to  grant  the  prop- 
er relief. — Becker  v.  Superior  Court  of  State  of  California,  90  Pac.  689. 

(Cal.)  When  the  superior  court  acquires  jurisdiction  by  the  filing  of  a  suit 
to  enforce  a  lien  of  mechanics  and  others,  under  the  statute  relating  to  such 
liens,  it  has  jurisdiction  to  render  judgment  for  the  amount  claimed,  though 
less  than  $300  and  though  the  right  to  a  lien  is  denied. — Mannlx  v.  Trywi,  91 
Pac.  983,  152  Cal.  31. 

(Iowa)  A  court  of  equity,  having  obtained  jurisdiction  of  an  action  for  the 
purpose  of  foreclosing  a  lien  for  building  material,  may  render  a  judgment  for 
the  amount  due,  though  the  lien  proves  invalid. — Green  Bay  Lumber  Co.  v.  Mil- 
ler, 62  N.  W.  742. 

(Ky.)  Equity  cannot  afford  compensation  for  a  breach  of  contract  to  con- 
vey under  the  general  prayer  for  relief,  where  complainant  abandons  the  suit 
for  specific  performance,  with  which  the  claim  for  compensation  was  united, 
since  if  compensation  was  the  sole  object  of  the  bill,  equity  could  not  grant 
it ;  there  being  a  complete  remedy  at  law  therefor. — Slaughter  v.  Nash,  11  Ky. 
(1  Utt.)  322. 

(Ky.)  In  an  action  In  equity  to  recover  a  contingent  attorney's  fee  under  a 
contract  which  has  not  been  strictly  performed,  tie  court  may  grant  plain- 
tiffs a  judgment  on  the  quantum  meruit,  if  they  are  entitled  to  it,  though  the 
petition  does  not  contain  substantive  averments  authorizing  such  a  recovery. — 
Ilargis  V.  Louisville  Gas  Co.,  22  S.  W.  85. 

(Md.)  Where  a  court  of  equity  refuses  on  account  of  fraud  to  decree  a  con- 
veyance of  land  to  a  party  who  has  obtained  a  bond  to  convey,  and  paid  the 
purchase  money,  it  will  not  aid  him  to  recover  the  money. — Reinlcker  v.  Smith, 
2  Har.  &  J.  421. 

(Mass.)  Where  a  bill  is  brought  for  the  sale  of  land  charged  by  a  will  with 
the  payment  of  an  annuity,  and  complainant  is  not  entitled  to  the  relief  de- 
manded, the  bill  may  be  maintained  to  enforce  plaintifiTs  legal  remedy  regard- 
ing the  annuity. — Nudd  v.  Powers,  136  Mass.  273. 

(Mass.)  Where  a  tenant  sues  his  landlord  to  enjoin  the  construction  of  a 
nuisance,  and  he  loses  his  right  to  an  injunction  by  the  termination  of  his  lease 
pending  the  suit,  the  court  should  retain  the  suit  for  the  purpose  of  awarding 
damages  for  the  Injury. — Case  v.  Minot,  158  Mass.  577,  33  N.  E.  700. 

(Mass.)  A  bill  alleged  that  plaintiff  and  defendant  were  heirs  and  tenants 
to  common  of  a  certain  burial  lot,  and  that  plaintiff  selected  a  comer  of  the 
lot,  and  erected  thereon  a  monument,  which  defendant  removed,  causing  Injury 
thereto.  Held  that,  no  right  behig  shown  to  erect  the  monument,  the  bill  would 
not  be  retained  on  demurrer  to  investigate  any  unnecessary  damage  done  to 
the  monument  in  its  removal. — Capen  v.  Leach,  65  N.  E.  63,  182  Mass.  175. 

(Mich.)  Where,  in  a  suit  by  a  purchaser  to  rescind  on  the  ground  of  fraud 
a  sale  of  land  which  he  had  partially  paid  for,  and  to  have  the  securities  given 
for  the  purchase  money  delivered  up  and  canceled,  and  to  be  repaid  with  in- 
terest, a  rescission  cannot  be  had  owing  to  the  circumstances  of  the  case,  the 
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court  will  retain  jurisdiction  under  the  general  prayer  of  the  bill,  on  the 
ground  that  it  can  give  fuller  relief  than  can  be  obtained  at  law,  and  will 
award  an  issue  to  ascertain  complainant's  damages  which  he  api^ears  to  have 
sustained  on  account  of  the  deceit,  and  settle  a  question  of  mistake  In  the  con- 
veyance of  a  lot  included  in  the  premises  sold. — Carroll  v.  Rice,  Walk.  Ch.  373. 

(Mich.)  A  bill  in  equity,  not  otherwise  sustainable,  will  not  be  sustained  by 
the  fact  that  complainant  is  liable  to  have  damages  assessed  for  wrongfully 
securing  an  injunction. — Crosby  v.  Hutchinson,  85  N.  W.  255,  126  Mich.  56. 

(N.  J.)  Under  a  prayer  for  general-  relief,  in  a  bill  by  a  purchaser  of  land 
for  a  specific  performance,  the  court  may,  on  denying  specific  performance, 
direct  the  money  paid  to  be  refunded,  if  the  complainant  has  a  legal  right  to 
have  it  refunded,  although  this  is  not  In  Itself  a  matter  of  equity  jurisdiction. 
—Bullock  V.  Adams,  20  N.J.  Eq.  (5  C.  E.  Green)  367. 

(N.Y.)  Where  a  bill  filed  against  conmilssloners,  under  the  drainage  act 
(Laws  30th  Sess.  c.  26),  to  compel  specific  performance- of  an  agreement  in  rela- 
tion to  damages,  cannot  be  sustained,  the  agreement  being  within  the  statute 
of  frauds,  yet  the  court  will  retain  the  bUl,  and  award  an  Issue  to  assess  the 
damages  which  the  plaintiff  has  sustained,  and  for  which  he  has  no  remedy, 
or  a  doubtful  and  Inadequate  one,  at  law. — Phillips  v.  Thompson,  1  Johns.  Ch. 
131. 

(N.  Y.)  Where  a  bill  was  filed  against  the  mortgagee,  who  was  also  lessee 
of  the  mortgaged  premises,  to  obtain  a  set-off  of  the  rent  against  the  amount 
due  on  the  mortgage,  the  bill  was  retained  to  compel  payment  of  the  rent, 
though  the  plaintiff  failed  to  support  his  claim  to  a  set-off. — Wolcott  v.  Sulli- 
van, 1  Edw.  Ch.  399. 

(N.  Y.)  Where  a  bill  was  unnecessarily  filed  for  the  performance  of  an 
agreement,  and  for  damages  for  the  delay  in  the  performance,  the  court  re- 
fused to  retain  the  bill  for  the  purpose  of  giving  damages,  leaving  the  plain- 
tiff to  his  remedy  at  law.— Wright  v.  Taylor,  9  Wend.  538. 

(N.  Y.)  An  action  of  a  purely  equitable  nature,  for  relief  for  which  there 
are  adequate  remedies  at  law,  cannot  be  retained  solely  to  give  damages,  which 
plaintiff  does  not  demand. — Von  Beck  v.  Village  of  Rondout,  15  Abb.  Prac.  48» 
afllmied  41  N.  Y.  619. 

(X.  Y.)  Where  plaintiff  advances  money  to  his  daughter  to  purchase  land, 
and,  upon  her  death,  brings  suit  against  her  executor  and  her  husband,  to  whom 
she  has  devised  the  land,  to  enforce  a  Hen  upon  the  land,  for  the  moneys  ad- 
vanced, and  there  is  no  demand  for  a  jury  trial,  the  court  may  on  dismissal 
of  the  suit  as  to  the  husband,  because  of  a  failure  to  establish  a  lien,  give 
judgment  against  the  executor  for  breach  of  a  promise  to  repay  such  advances. 
— Herrlngton  v.  Robertson,  71  N.  Y.  280. 

(N.  Y.)  A  complaint  prayed  damages  and  asked  equitable  relief,  showing  a 
cause  for  an  action  at  law  for  damages.  The  case  was  tried  as  an  equity  case 
without  objection-  Held  that,  although  equitable  relief  was  refused,  damages 
might  be  granted. — Seeley  v.  New  York  Exch.  Bank,  8  Daly,  400. 

(N.  Y.)  In  an  equitable  action  damages  are  recoverable,  though  the  plain- 
tiff falls  to  establish  his  right  to  the  equitable  relief  demanded.  So  held,  where 
an  injunction  had  been  prayed  against  further  Interference  with  an  easement 
In  land  on  which  was  a  spring,  etc. — Matthews  v.  Delaware  &  H.  Canal  Co., 
20  Hun,  427. 

(N.  Y.)  A  complaint  against  a  debtor,  and  defendant  alleged,  and  the  proofs 
showed,  that  the  debtor,  being  Indebted  to  complainant  and  to  defendant,  had 
given  to  defendant  a  fraudulent  mortgage  for  a  much  larger  amount  than  the 
indebtedness,  and  that,  after  foreclosure,  defendant  held  money  belonging 
equitably  to  the  debtor,  and  consequently  to  complainant,  his  creditor.  Held, 
that  a  personal  judgment  and  an  execution  against  defendant  were  properly 
ordered,  such  relief  appearing  to  be  adapted  to  the  exigencies  of  the  case, 
though  the  prayer  was  defective  for  equitable  relief.  Plaintiff  will  not  be 
tamed  out  of  court,  but  may  have  the  relief  adapted  to  the  exigencies  of  the 
case.— Martha  v.  Curley,  90  N.  Y.  372,  12  Abb.  N.  0.  12. 

(N.  Y.)  A  case  having  been  submitted  to  the  court  for  decision  as  an  equity 
case,  it  was  justified  in  dismissing  It  when  the  right  to  any  equitable  relief 
failed,  without  retaining  It  to  ascertain  any  question  of  damages.  Judgment 
(Sup.)  52  N.  Y.  Suw>.  65,  23  Misc.  Rep.  385,  affirmed.— Whyte  v.  Builders* 
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League  of  New  York,  54  N.  Y.  Supi).  822,  35  App.  Div.  480,  judgment  affirmed 
58  N.  E.  517,  164  N.  Y.  429. 

(N.  Y.)  Where  plaintiff  was  found  not  to  be  entitled  to  the  relief  sought  in 
an  action  in  equity  for  the  sole  purpose  of  setting  aside  plaintiff's  assignment 
of  an  insurance  policy  for  fraud,  and  to  cancel  the  surrender  of  the  policy  to 
the  company,  it  was  error  to  find  that  the  policy  was  converted,  and  that 
plaintiff  was  entitled  to  judgment  at  law  for  the  value  thereof. — ^Toplltz  v. 
Bauer,  49  N.  Y.  Supp.  840,  26  App.  Div.  125. 

(N.  Y.)  Where  the  plaintiff  in  an  equitable  action  is  not  entitled  to  the  re- 
lief prayed  for  in  his  petition,  but  should  have  damages  for  the  wrong  com- 
plained of,  and  a  new  action  would  probably  be  met  by  a  plea  of  res  ad  judi- 
cata, a  court  of  equity,  having  acquired  jurisdiction,  will  retain  control  of 
the  case  for  trial  on  the  question  of  damages. — (Sup.)  Goddard  v.  American 
Queen,  59  N.  Y.  Supp.  46,  27  Misc.  Rep.  482,  reversed  61  N.  Y.  Supp.  133,  44 
App.  Div.  454. 

(N.  Y.)  Where  an  action  is  brought  to  restrain  the  operation  of  a  railroad 
till  it  has  made  compensation  for  certain  easements  taken,  in  the  absence  of 
a  showing  of  a  money  damage  to  the  fee  of  the  property  the  court  is  not  bound 
to  retain  jurisdiction  for  the  purpose  of  awarding  nominal  damages. — ^Komder 
V.  Kings  County  El.  R.  Ca,  70  N.  Y.  Supp.  708,  61  App.  Div.  439. 

(N.  Y.)  An  award  of  damages  incident  to  the  enforcement  of  equitable  rights 
cannot  alone  sustain  the  judgment  in  an  equitable  action,  where  plaintiff  fails 
to  establish  his  right  to  equitable  relief.— Olark  v.  Smith,  86  N.  Y.  Supp.  472,  90 
App.  Div.  477. 

(N.  Y.)  A  grant  of  equitable  relief  is  not  indispensable  where  the  action  is 
properly  brought  and  the  facts  on  which  equitable  relief  is  claimed  are  estab- 
lished, and  the  court  may  award  money  damages  only,  not  because  plaintiff 
imi)roperly  brought  his  action  in  equity,  but  because  of  special  circumstances. 
Judgment,  93  N.  Y.  Supp.  579,  104  App.  Div.  82,  affirmed.— Sadlier  v.  City  of 
New  York,  78  N.  E.  272,  185  N.  Y.  408. 

(N.  Y.)  Where  a  court  of  equity  cannot,  in  view  of  plaintiff's  attitude  prior 
to  action,  grant  the  equitable  relief  asked  by  him,  it  cannot  award  damages  in 
lieu  of  such  relief,  to  which  he  is  not  entitled. — Clark  v.  West,  122  N.  Y.  Supp. 
380,  137  App.  Div.  23,  judgment  affirmed  95  N.  E.  1126,  201  N.  Y.  600. 

(Ohio)  A  court  of  equity  will  take  jurisdiction  of  an  inquiry  of  damages 
only  where  it  is  incidental  to  other  relief  in  order  to  dispose  of  a  whole  con- 
troversy in  one  court,  but  when  the  main  reason  for  which  the  aid  of  equity  is 
sought  has  vanished,  no  reason  exists  for  retaining  jurisdiction  for  assessment 
of  damages.— National  Tube  Co.  v.  Eastern  Tube  Co.,  23  Ohio  Cir.  Ct.  R.  408. 

(Pa.)  Where  a  bill  to  declare  a  purchaser  at  a  sherifiTs  sale  a  trustee  for 
execution  defendant  was  not  sustained  by  the  evidence,  it  was  error  for  the 
court  in  its  decree  to  order  repayment  of  money  paid  by  defendant  to  the  pur- 
chaser ;  there  being  an  adequate  remedy  at  law  to  recover  the  money. — ^Appeal 
of  Russell,  1  Walk.  131. 

(S.  C.)  Plaintiff  executed  to  defendant  a  title  deed  of  certain  land  "to  en- 
able him"  to  sell  the  premises,  satisfy  a  mortgage  thereon,  and  account  to  plain- 
tiff for  the  balance.  Held,  on  an  accounting,  that  plaintiff,  having  failed  to  es- 
tablisjj  the  equitable  demand  on  which  he  based  his  action,  was  not  entitled  to 
judgment  for  the  price  of  the  property  sold. — Kinsey  v.  Bennett,  37  S.  C.  319, 
15  S.  E.  965. 

(Tenn.)  Suit  was  brought  on  a  note  before  a  justice  of  the  peace,  and  before 
judgment  plaintiff  filed  a  bill  in  chancery  asking  that  an  assignment  made  by 
defendants  since  the  suit  was  begun  in  justice  court  be  set  aside  for  fraud,  and 
that  the  suit  in  the  justice  court  be  enjoined,  and  that  he  be  given  judgment 
on  the  note,  and  for  a  receiver.  Held,  that  under  Shannon's  Code,  §  6101,  pro- 
viding that,  when  the  court  of  chancery  refuses  a  creditor  equitable  relief,  it 
may,  notwithstanding,  award  liim  judgment  on  his  claim,  the  action  was 
transferred  from  the  justice  court  to  the  chancery  court,  and  plaintiff  was  en- 
titled to  judgment  on  the  note,  though  he  was  refused  the  equitable  relief 
prayed  for.— Gordonsville  Milling  Co.  v.  Jones,  57  S.  W.  630. 

(Va.)  Where  plaintiff  in  a  suit  to  charge  the  real  estate  of  a  married  wo- 
man, and  an  indorser  on  her  note,  fails  to  maintain  his  suit  as  against  her, 
equity,  having  once  acquired  jurisdiction,  will  give  the  necessary  relief  as 
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against  the  indorser,  and  will  not  send  plaintiff  to  a  court  of  law. — Walter  v. 
Farmers'  Bank,  76  Va.  12. 

(Va.)  A  chancery  court  will  not  ascertain  and  award  damages  In  any  case 
where  si)ecific  performance  or  other  equitable  relief  would  be  improi)er,  or 
where  there  is  an  adequate  remedy  at  law. — Campbell  v.  Rust,  85  Va.  653,  8 
S.  R  664. 

(Ta.)  An  attorney  cannot  recover  in  equity  reasonable  compensation  for  his 
services  6n  a  quantum  meruit,  where  his  bill  to  recover  land  under  a  champer- 
tous  contract  has  been  dismissed,  the  doctrine  that,  when  equity  takes  juris- 
diction of  a  cause,  it  will  do  full  justice  between  the  parties,  even  to  the  ex- 
tent of  administering  the  common-law  remedies,  not  applying  to  a  bill  dismissed 
for  want  of  equity. — Roller  v.  Murray,  59  S.  E.  421. 

(Wis.)  Where  the  complaint  avers  that  plaintiff  advanced  money  and  per- 
formed services  under  an  oral  agreement  with  defendant  for  the  conveyance 
of  an  interest  in  land,  and  demands  judgment  for  specific  performance,  he  can- 
not, upon  failure  to  show  himself  entitled  to  the  remedy  demanded,  obtain  judg- 
ment at  law  for  the  amount  of  money  so  advanced  and  value  of  his  services. 
— Horn  V.  Ludington,  32  Wis.  73. 

III.  Reijef  to  Defendant. 

(Vt)  On  the  foreclosure  of  a  mortgage  a  special  master  found  that  the 
notes  outstanding  had  been  more  than  discharged  by  usurious  payments  on 
prior  notes  of  the  same  series,  and  that  a  certain  sum  was  due  defendant 
Held  that,  the  usurious  payments  being  part  of  the  same  transaction  for  which 
the  orator  sought  to  recover,  the  court  was  authorized  to  retain  the  cause  to 
give  defendant  a  remedy  by  cross-bill,  although  he  might  also  have  been  en- 
titled to  an  action  at  law.— Hatliaway  v.  Hagan,  64  Vt  135,  24  Atl.  131. 

(111.)  Where  a  court  finds  on  a  bill  to  settle  partnership  affairs  that  there 
has  been  a  full  settlement  between  the  parties,  it  cannot  proceed  to  grant  re- 
lief on  a  cross-bill  claiming  a  balance  due  defendant  on  such  settlement ;  there 
being  nothing  in  support  of  the  bill  or  cross-bill  which  would  bring  the  case 
within  equity  jurisdiction. — Correll  v.  Freeman,  29  111.  App.  39. 

(Ky.)  A  possession  wrongfully  obtained  pending  a  suit  should  be  restored, 
and  the  parties  placed  in  statu  quo;  It  being  error,  instead  of  doing  so,  to 
remit  defendant  to  his  proceeding  at  law  on  dismissing  a  suit  by  plaintiff  to 
recover  possession  of  land,  and  enjoining  defendant  from  proceeding  by  forcible 
«itry  and  detainer  to  oust  plaintiff  of  possession  wrongfully  obtained  i)endente 
lite.— Turner  v.  Thomas,  76  Ky.  (13  Bush)  518. 

(Ky.)  A  defendant  was  in  possession  of  certain  land  as  a  tenant  of  a  hus- 
band and  wife,  and  after  they  and  an  infant  having  an  interest  in  the  land  had 
petitioned  to  be  made  parties,  the  plaintiff  bought  out  or  compromised  with 
their  tenant  and  obtained  his  possession.  The  husband  and  guardian  proceed- 
ed to  oust  the  plaintiff  by  forcible  entry  and  detainer,  and  plaintiff  by  an 
amended  petition  procured  an  Injunction  restraining  him  from  proceeding  to  en- 
force the  writ  Held,  that  it  was  error  for  the  chancellor,  in  dismissing  the 
petition,  to  remit  such  husband  to  his  proceeding  at  law,  as  the  plaintiff  en- 
tered pendente  lite  and  brought  the  question  of  his  entry  into  the  cause,  and 
the  whole  case  being  before  the  chancellor  he  should  have  placed  the  parties  in 
statu  quo. — ^Turner  v.  Thomas,  76  Ky.  (13  Bush)  518. 

(S.  C.)  Where  the  court  restrains  proceedings  at  law  for  the  recoverj'  of 
money,  if  relief  is  refused  at  the  hearing,  payment  of  the  money  will  be  de- 
creed.— City  Council  v.  Page,  Speer,  Eq.  159. 

(W.  Va.)  On  dismissing  a  bill  for  rescission  of  a  sale,  equity  would  retain 
Jurisdiction  to  award  affirmative  relief  asked  by  defendant,  in  that  he  have 
a  decree  for  the  balance  of  the  price. — Hotchkiss  v.  Fitzgerald  Patent  Pre- 
pared Plaster  Co.,  41  W.  Va.  357,  23  S.  E.  576. 
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(220  Fed.  300) 

UNIVERSAL  DRAFT  GEAR  ATTACHMENT  CO.  v.  BUSH. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  6,  1914.) 

No.  2099. 

Patents  ^=s>328 — Anticipation — Dbaft  Gearing. 

The  Bush  patent,  No.  838,379,  for  a  draft  gearing^,  claim  1,  which  is  a 
broad  claim  covering  a  yoke  for  draft  gearing  in  combination  with  any 
means  for  attachment  to  a  coupler  designed  to  form  a  portion  of  the  car 
coupler  in  railway  service,  held  void  for  anticipation  in  the  prior  art. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern" 
Division  of  the  Northern  District  of  Illinois;  Kenesaw  M.  Landis, 
Judge. 

Suit  in  equity  by  Samuel  P.  Bush  against  the  Universal  Draft  Gear 
Attachment  Company.  Decree  for  complainant,  and  defendant  ap- 
peals.   Reversed. 

The  appellant  is  defendant  below  to  a  bill  filed  by  Samuel  P.  Bush,  patentee, 
for  infringement  of  his  patent  No.  838,379,  issued  December  11,  1906,  for 
draft  gearing,  and  this  appeal  is  from  a  decree  of  the  District  Court  which 
sustains  the  charges  of  infringement. 

The  patent  in  suit  contains  the  following  recitals  in  the  specifications: 

"My  invention  relates  to  improvements  in  draft  gearing,  the  object  of  the 
invention  being  to  so  construct  the  draft  yoke  as  to  enable  the  coupler  to 
be  Inserted  and  withdrawn  without  disturbing  the  other  parts  of  the  draft 
gearing;  and  the  invention  consists  in  certain  novel  features  of  construction 
and  combinations  and  arrangements  of  parts,  as  will  be  more  fully  hereinafter 
described,  and  pointed  out  in  the  claims,  in  the  accompanying  drawings, 
Fig.  1  is  a  view  In  side  elevation,  Ulustrating  my  improvements.  Fig.  2  is 
a  view  in  cross-section  on  the  line  w  m  thereof,  and  Figs.  3,  4,  5,  and  6  are 
views  Illustrating  a  modification. 

"i  represents  the  drawbar  of  a  coupler,  having  an  enlarged  oblong  butt  end 
2,  as  is  customary.  S  represents  my  improved  draft  yoke,  which  comprises  a 
single  Integral  casting  having  parallel  top  and  bottom  members  connected  by 
a  curved  rear  end  and  provided  with  a  hood  4  at  its  forward  or  outer  end. 
This  hood  is  of  the  same  shape  In  cross-section  as  the  butt  end  of  the  coupler 
to  receive  the  latter,  and  the  hood  J^  and  butt  end  of  the  coupler  are  made 
with  aligned  openings  to  receive  a  key  5  to  secure  the  coupler  to  the  yoke.  By 
this  construction  it  will  be  observed  that  the  coupler  can  be  removed  and 
replaced  without  in  any  manner  disturbing  the  draft  gearing  on  the  car,  as 
the  forward  follower  or  friction  piece  will  engage  the  yoke  hood  when  the 
coupler  Is  removed,  and  thereby  prevent  any  separation  of  the  operative  or 
movable  parts  of  the  draft  gearing. 

"In  the  modification  Illustrated  In  Figs.  3,  4,  5,  and  0,  the  hood  6  at  the 
forward  end  of  the  yoke  is  of  circular  or  cylindrical  form  and  made  with 
Internal  oi)posltely  disposed  lugs  7.  The  butt  end  of  the  coupler  is  provided 
at  top  and  bottom,  adjacent  to  its  enlarged  rear  end,  with  lugs  or  enlarge- 
ments 8,  forming  grooves  or  recesses  9  to  receive  the  lugs  7  of  the  yoke  and 
secure  the  parts  together.  To  secure  the  coupler  in  the  yoke,  the  coupler  is 
turned  on  its  side  and  its  butt  end  inserted  in  the  hood  6  of  the  yoke,  and 
then  turned  to  bring  its  grooves  or  recesses  9  at  top  and  bottom  over  the  lugs 
7  and  receive  the  latter  In  the  grooves  or  recesses  to  secure  the  coupler  and 
yoke  together  without  the  employment  of  any  third  part. 

"Slight  changes  might  be  made  In  the  general  form  and  arrangement  of 
the  parts  described  without  departing  from  my  Invention,  and  hence  I  do  not 
restrict  myself  to  the  precise  details  set  forth,  but  consider  myself  at  liberty 

^a»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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to  make  such  slight  chances  and  alterations  as  fairly  fall  within  the  spirit 
and  scope  of  my  invention." 

The  main  drawings,  referred  to  as  Figs.  1,  2,  and  3,  are  as  follows: 

The  specifications  embrace  three 
claims,  but  the  alleged  infringement 
rests  on  broad  claim  1,  which  reads  as 
follows: 

"A  yoke  for  draft  gearing,  compris- 
ing top  and  bottom  members,  rear  end, 
and  hooded  forward  end  constructed  to 
receive  a  coupler,  and  all  cast  integral, 
and  means  for  securing  a  coupler  in 
the  hooded  end  of  the  yoke." 

The  answer  of  the  defendant  denies 
the  validity  of  the  patent  and  sets  up 
the  following  imtents  alleged  to  be  an- 
ticipations of  the  device  in  suit:  Jack- 
son, No.  37,448*,  January  20,  1863; 
Griffith  &  Patterson,  No.  167,333 ;  Wal- 
lace, No.  269,358;  Schafifer,  No.  303,- 
S51 ;  Buhoup,  No.  423,727 ;  Westbrook 
&  CJook,  No.  457,468 ;  Martin,  No.  721,- 
059;  Hickey  &  Wickens,  No.  777,785; 
Pflager,  No.  779,559;  Brown,  No.  781,- 
127 ;  Hartough,  No.  785,211 ;  and  Wil- 
lison,  No.  1.000,312. 

The  contentions  of  invalidity  are  set  forth  on  behalf  of  the  appellant  in  the 
following  propositions: 

"(a)  That  it  merely  applies  to  the  yoke  or  loop  form  of  coupler  extension, 
the  form  of  construction  long  since  used  in  the  tail  bolt  and  casing  type,  and 
without  securing  any  new  function  or  mode  of  action;  (b)  that  it  seeks  to 
monopolize  the  makbig  of  a  yoke  in  one  piece  which  has  been  made  in  two 
pieces,  without  securing  any  new  function  or  mode  of  action ;  (c)  that  it  seeks 
to  monopolize  the  use  of  cast  metal,  where  wrought  metal  had  been  previously 
used,  with  no  new  function  or  mode  of  action;  (d)  that  the  claim  of  the 
patent  is  readable  directly  on  various  prior  art  structures,  which,  had  they 
been  later  than  the  patent,  would  have  infringed  it ;  (e)  that  it  seeks  to  monop- 
olize a  structure  which  is  a  mere  reversal  of  several  earlier  structures." 


Louis  K.  Gillson,  of  Chicago,  111.,  for  appellant. 
H.  A.  Seymour,  of  Washington,  D.  C,  for  appellee. 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
decree  against  the  appellant,  defendant  below,  adjudges  infringement 
of  the  Bush  patent,  No.  838,379,  issued  December  11,  1906,  for  "im- 
provements in  draft  gearing,"  and  the  charge  of  infringement  is  predi- 
cated on  the  first  of  the  three  claims  specified  for  the  grant,  readmg  as 
follows : 

•*l.  A  yoke  for  draft  gearing,  comprising  top  and  bottom  members,  rear  end, 
and  hooded  forward  end,  constructed  to  receive  a  coupler,  and  all  cast  integral, 
and  means  for  securing  a  coupler  in  the  hooded  end  of  the  yoke." 

In  the  specifications  it  is  stated  as  the  object  of  the  invention,  "to  so 
construct  the  draft  yoke  as  to  enable  the  coupler  to  be  inserted  and 
withdrawn  without  disturbing  the  other  parts  of  the  draft  gearing," 
and  that  ''the  invention  consists  in  certain  novel  features  of  construc- 
tion and  combinations  and  arrangements  of  parts,"  as  thereinafter  de- 
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scribed.  It  thus  appears  that  the  above  claim  embraces  alone  the  struc- 
ture of  the  so-called  "yoke  for  draft  gearing,"  in  combination  with 
any  means  for  attachment  to  a  coupler,  designed  to  form  a  portion  of 
the  car  coupler  in  railway  service,  wherein  the  entire  mechanism  for 
the  purpose  is  known  as  "draft  rigging."  As  an  entirety  the  draft  rig- 
ging serves  both  as  a  car  coupler  and  as  a  needful  means  "to  sustain  and 
absorb  pulling  and  buffing  strains"  in  train  service,  so  that  it  em- 
braces the  clutching  means  or  "coupler,"  so-called  "draft  lugs"  for  at- 
tachment to  the  sills  of  the  car,  and  "draft  gear"  as  the  shock  absorb- 
ing means.  In  practice  the  coupler  contains  three  elements :  (a)  The 
head  or  clutching  device,  (b)  a  tail  piece  or  coupler  extension  means 
for  connection  with  the  draft  gear;  and  (c)  a  shank  connecting  the 
head  and  tail  pieces ;  and  the  device  of  the  Bush  patent  is  limited  to 
this  intermediate  means  for  connection  of  the  coupler  head  and  draft 
gear. 

The  fact  is  uncontroverted  that  the  appellant's  structure  for  like 
purpose  is  within  the  above-stated  terms  of  claim  1  for  the  "yoke  for 
draft  gearing,"  as  described — ^although  it  departs  from  the  form  of 
"hooded"  end  shown  in  the  drawings — and  the  validity  of  such  broad 
claim  of  invention  is  challenged  as  the  sole  ground  for  reversal  of  the 
decree.  As  indicated  by  the  foregoing  definitions  of  the  various  com- 
ponents of  the  car  coupler,  the  problems  of  the  shock  absorbing  draft 
gear,  appearing  in  the  devices  in  evidence  of  either  spring  or  friction 
type,  are  not  involved  in  the  issue  of  patentable  novelty  in  this  yoke 
form,  beyond  the  fact  of  its  adaptability  to  receive  (through  the  open 
sides)  either  of  the  forms  of  draft  gear.  In  favor  of  patentability  are 
not  only  the  presumption  arising  from  the  grant,  but  the  proof  of  sim- 
plicity and  effectiveness  of  this  yoke  form  of  means  for  the  purpose,  to- 
gether with  popular  acceptance  of  the  device  in  railway  service.  On  the 
other  hand,  however,  it  is  conceded  in  the  appellee's  brief,  that  "two 
types  of  draft  rigging,  the  tail  bolt  and  the  riveted  yoke  were  in  exten- 
sive use  prior  to  the  date"  of  the  patent,  and  the  prior  patents  and  ex- 
hibits in  evidence  are  conclusive  as  well  that  no  invention  was  involved 
in  employing  the  yoke  form  of  operative  means  for  the  purpose  of  the 
device.  So,  for  support  of  claim  1,  invention  must  be  found  in  one  or 
both  elements  described  as  (a)  the  "hooded  forward  end"  and  (b)  "all 
cast  integral" — the  means  specified  for  "securing  a  coupler  in  the  hood- 
ed end"  not  being  embraced  in  such  claim,  but  made  the  subject-matter 
of  claims  2  and  3.  Its  terms  are  equally  applicable  to  the  key  and  (al- 
ternative) -bayonet  joint  specified,  or  to  pins,  rivets,  or  other  known 
means  for  securing  the  coupler  within  the  hood  or  clutch.  This  dis- 
tinction between  claim  1  and  the  other  claims  appears  to  be  ignored  in 
the  statement,  made  in  the  appellee's  brief,  that  "the  gist  and  essence 
of  the  improvement  which  is  pointed  out  in  the  first  claim  sued  upon, 
is  a  draft  yoke  having  upper  and  lower  members,  rear  end,  and  hooded 
forward  end  all  cast  in  a  single  piece,  and  a  key  readily  securing  the 
coupler,"  etc.;  but,  excluding  the  irrelevant  mention  of  the  key  and 
its  function,  the  utmost  range  for  exercise  of  invention  within  claim  1 
is  there  stated. 

The  patents  introduced  in  evidence  as  anticipations  of  this  claim 
are  12  in  number,  exhibiting  three  several  types  of  means,  classified 
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in  the  briefs  as  (a)  tail  bolt,  (b)  shell  or  casing,  and  (c)  yoke  or  tail 
strap;  also  several  exhibit  yoke  devices  are  introduced  from  the 
"Car  Builders'  Dictionary  of  1895."  On  behalf  of  the  appellant,  these 
disclosures  of  the  prior  art  are  analyzed  as  clearly  responding  to  the 
terms  of  claim  1,  "either  directly  or  with  immaterial  deviations,"  while 
it  is  contended  in  support  of  the  claim  that  no  disclosure  thereof  ap- 
pears in  any  one  of  them.  Their  indisputable  evidence,  however,  of 
want  of  invention  in  the  yoke  form  of  means  renders  it  unnecessary  to 
discuss  the  respective  contentions  in  reference  to  the  various  means  and 
their  functions  shown  in  these  prior  patents  and  devices,  nor  the  ap- 
pellee's contention  that  devices  of  the  casing,  type  (four-sided)  are  not 
applicable  to  his  two-sided  yoke  form  of  means,  although  used  in  this 
art  as  an  equivalent.  We  believe  the  prior  patents  clearly  serve  to 
narrow  the  scope  of  invention  to  the  particular  combination  of  means 
specified,  as  an  entirety,  as  that  claim  1  cannot  be  upheld  under  these 
pertinent  references.  Jackson's  U.  S.  patent  No.  37,448;  Buhop's  No. 
423,727;  Martin's  No.  721,059;  Hickey  &  Wickens'  No.  777,785; 
Brown's  No.  781,127;  Hartough's  No.  785,211;  Willison's  No.  1,000,- 
312  (filed  April  27,  1905). 

With  the  object  of  the  Bush  invention  (as  specified)  "to  enable  the 
coupler  to  be  inserted  and  withdrawn  without  disturbing  the  other 
parts,"  it  goes  without  saying  that  the  means  of  securing  the  coupler  are 
of  the  essence  of  the  device.  The  element  called  the  "hooded  forward 
end"  of  the  yoke  is  formed  by  the  addition  of  side  plates,  making  a  cas- 
ing at  the  open  end  of  the  yoke,  both  to  inclose  the  coupler  head  and 
for  needful  strength  of  the  yoke.  Upon  selection  of  the  yoke  type  of 
structure  instead  of  the  tail  bolt  or  casing  type,  this  provision  to  receive 
the  coupler  impresses  us  to  be  an  obvious  mechanical  expedient,  but 
it  is  plainly  anticipated  by  analogous  disclosures  in  the  above-mentioned 
patents;  and  each  prior  patent  in  evidence  exhibits  analogous  means 
for  detachable  connection  of  the  coupler  with  the  draft  gear.  For 
particular  patent  references  above  mentioned  we  believe  the  following 
comments  thereon  to  be  sufiicient:  It  is  our  understanding  of  the 
Hickey  &  Wickens  patent  that  it  directly  anticipates  every  element  of 
claim  1  in  structure  and  function,  except  that  it  is  not  "all  cast  integral," 
but  shows  a  two-part  structure  united  by  rivets.  As  conceded  'by  the 
patentee,  as  a  witness,  it  could  obviously  have  been  cast  in  one  piece 
without  riveting.  Other  distinctions  are  asserted,  for  rejection  of  this 
patent,  in  two  phases — ^that  the  device  is  correctly  described  throughout 
the  specifications  as  a  "coupler  shank"  (although  it  embraces  a  yoke), 
and  that  it  appears  of  insufficient  strength  for  durability ;  but  neither 
of  these  objections  impresses  us  with  force.  The  Martin  patent  exhib- 
its a  cylindrical  device  of  the  casing  type,  having  an  opening  at  the 
bottom  (closed  with  a  slide)  to  receive  the  draft  gear.  It  is  substantial- 
ly identical  with  the  alternative  structure  of  the  Bush  patent  (shown  in 
Fig.  3),  and  thus  must  be  treated  as  an  anticipation  of  claim  1.  In  the 
patents  respectively  of  Buhop,  Brown,  and  Williston  analogous  struc- 
tures and  functions  are  plainly  shown  and  each  cast  integral.  We  be- 
lieve a  structure  made  in  conformity  with  any  of  the  above-mentioned 
patents  would  have  infringed  the  terms  of  claim  1,  if  subordinate  in 
grant. 
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The  undoubted  merit  of  the  Bush  improvement  as  an  entirety,  for 
compactness  and  utility,  cannot  serve  to  authorize  monopoly,  either  of 
the  yoke  and  "hooded"  means  adopted  from  the  prior  art,  or  of  a  cast 
steel  structure  therefor.  Just  protection  of  the  patentee  cannot  extend 
to  the  creation  of  an  unauthorized  monopoly  against  the  public.  In 
answer  to  the  contention  of  patentable  invention  in  this  cast  steel  fea- 
ture, aside  from  the  anticipations  referred  to,  it  is  sufficient  to  cite 
the  recent  opinion  of  this  court  in  Milwaukee  Bronze  Casting  Co.  v. 
Avery,  209  Fed.  616,  618,  126  C.  C.  A.  572,  and  cases  noted,  for  the 
settled  rule  contra.  Its  departure  from  prior  devices  is  further  alleged, 
in  provision  for  interchangeable  use  with  the  various  sizes  of  standard 
couplers  in  service.  Such  requirement,  however,  is  a  development  in 
practice  since  the  date  of  all  the  patents  in  evidence,  and  plainly  not 
within  this  patentee's  contemplation,  as  his  alternative  form  of  struc- 
ture (above  mentioned)  would  not  permit  such  interchangeability ;  and, 
conceding  that  his  preferred  form  may  readily  be  so  adapted,  like 
adaptation  is  equally  attainable  within  the  scope  of  various  prior  pat- 
ents in  evidence. 

The  decree  of  the  District  Court  is  therefore  reversed,  with  direction 
to  dismiss  the  appellee's  bill  for  want  of  equity. 


(220  Fed.  304) 

ENTERPRISE  MFG.  CO.  v.  WILLIAM  SHAKESPEARE,  JR.,  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  2,  1915.) 

No.  2517. 

1.  Patents  ^=>26 — "Invention" — New  Combination  of  Old  Elements. 

If  a  new  organization  of  old  elements  is  such  that  it  produces  a  new 
mode  of  operation  and  a  beneficial  result,  there  may  be  patentable  in- 
vention. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §f  27-30;  Dec  Dig. 
^5^26. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Invention. 

Patentability  of  combinations  of  old  elements  as  dependent  on  results 
attained,  see  note  to  National  Tube  Co.  v.  Aiken,  91  C.  C.  A.  123.] 

2.  Patents  ^=:>328 — Validity  and  Infringement — Fish  Bait  oe  Lube. 

The  Rhodes  patent.  No.  777,488,  for  a  fish  bait  or  lure,  held  not  antici- 
pated, valid,  and  infringed. 

3.  Patents  <g=>26 — Invention. 

There  is  no  invention  in  making  two  parts  of  one  thing  or  one  part  of 
two,  when  by  such  change  no  different  result  is  obtained. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §§  27-30;  Dec 
Dig.  <g=>26.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio;   William  L.  Day,  Judge. 

Suit  in  equity  by  the  William  Shakespeare,  Jr.,  Company  against 
the  Enterprise  Manufacturing  Company.  Decree  for  complainant,  and 
defendant  appeals.    Affirmed. 

For  opinion  below,  see  211  Fed.  477. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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J.  B.  Fay,  of  Cleveland,  Ohio,  and  R.  H.  Parkinson,  of  Chicago, 
DL,  for  appellant. 

O.  A.  Earl,  of  Kalamazoo,  Mich.,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  Suit  for  infringement  of  United  States 
patent  No.  777,488,  December  13,  1904,  to  Rhodes.  The  District  Court 
held  the  patent  valid  and  infringed,  and  entered  the  usual  decree  for 
interlocutory  injunction  and  accounting.  This  appeal  is  from  that  de- 
cree. 

The  patent  relates  to  improvements  in  fish  baits  or  lures.  The 
stated  object  of  the  invention  specially  pertinent  here  is  "to  provide, 
in  a  fish  bait  or  lure,  an  improved  means  of  securing  the  hooks  in 
position."  Figures  1  and  2  of  the  patent  drawings  are  reproduced 
herewith;   figure  1  being  slightly  reduced. 


7^-2- 


The  specification,  following  the  state- 
ment that  the  improved  bait  is  preferably 
shaped  like  a  minnow  and  may  be  suitably 
painted  or  decorated  as  desired,  thus  de- 
scribes in  part  the  construction: 

"Arranged  longitudinally  through  the  body 
portion  A,  which  Is  secured  thereto,  is  a  rod 
B,  The  front  end  of  the  rod  B  is  formed 
into  a  loop  for  convenience  in  attaching  the 
line.  The  tail  or  trailing  hook  F  is  secured  to 
the  rear  end  of  the  rod  B,  Transverse  open- 
ings A'  are  formed  through  the  body,  one  for 
each  pair  of  hooks  which  it  is  desired  the 
body  shall  carry.  These  openings  are  provid- 
ed with  suitable  metal  socket-rings,  as  clearly 
appears  in  Fig.  2.    A  split  ring  a  is  provided 

for  each  pair  of  hooks.  (See  Fig.  2.)  By  this  means  the  hooks  are  detachably 
secured,  in  position  and  may  be  readily  changed  as  desired  or  in  case  one 
should  become  broken  may  be  readily  renewed.  The  shanks  of  the  hooks 
rest  on  the  edges  of  the  holes  or  sockets,  so  that  the  points  of  the  hooks  are 
supported  out  from  the  body  in  position  to  receive  the  strike  of  the  fish. 
They  are  also  supported  so  that  the  body  of  the  minnow  is  not  abraded  by 
the  friction  of  the  hook  points  against  the  same." 

The  claims  here  involved  are  Nos.  8,  9,  and  10,  and  are  printed  in 
the  margin.^     The  defense  is  that  the  combinations  embraced  in  the 

*  "8.  In  a  bait  or  lure,  the  combination  of  a  body  having  a  transverse  open- 
ing therethrough ;   a  rod  arranged  transversely  through  said  opening ;  a  split 


Digitized  by 


Google 


140  136  C.  C.  A.  REPORTS 

claims  in  issue  were  without  novelty  and  the  claims  thus  invalid ;  or^ 
at  least,  that  the  claims,  if  valid  at  all,  must,  in  view  of  the  prior  art^ 
be  so  narrowly  construed  as  to  exclude  infringement  by  defendant's 
structure.     We  first  consider  claims  8  and  10. 

A  bait  in  the  form  of  a  minnow  was  old  in  the  art;  indeed,  the 
claims  in  issue  do  not  include  the  form  of  the  bait.  It  was  old  to  have 
hooks  arranged  on  opposite  sides  of  a  minnow  bait; these  oppositely 
arranged  sets  of  hooks  were  sometimes  stapled  on,  as  in  complainant's 
"Kazoo"  bait,  were  sometimes  attached  to  the  outer  ends  of  transverse 
wires  running  through  the  body  of  the  minnow,  the  hooks  being 
attached  to  loops  formed  in  the  .ends  of  the  transverse  wire,  as  in 
defendant's  "Trory,"  "Muskallonge"  and  "Yellow  Jacket"  baits ;  and 
sometimes  attached  by  screw  eyes  in  metal-lined  sockets,  as  in  the 
"Heddon"  minnow.  It  was  also  old  to  use  a  rod  extending  longi- 
tudinally through  the  minnow,  for  attaching  a  line  to  the  front  end 
and  hooks  at  the  rear  end,  as  in  defendant's  "Trory,"  "Muskallonge" 
and  "Yellow  Jacket"  baits.  In  some  cases  this  central  wire  passed 
through  a  loop  in  the  transverse  wires,  as  in  the  "Gaide"  and  "Pflue- 
ger"  baits.  It  was  also  old  to  use  a  split  ring  for  attaching  the  hooks, 
as  in  Duke's  patent  (1899),  to  the  body  of  the  bait,  and,  in  at  least 
two  of  the  Allcock  patents,  to  the  rear  end  of  the  snood,  which  passed 
slidably  and  longitudinally  through  the  bait. 

[1]  But  nowhere  in  the  prior  art  do  we  find  the  specific  combina- 
tion of  the  claims  in  issue;  indeed,  as  will  appear,  at  least  one  of  the 
elements  is  not  shown  in  the  art  previous  to  Rhodes,  and  it  is  familiar 
learning  that  if  the  new  organization  of  old  elements  is  such  that  it 
produces  a  new  mode  of  operation,  and  a  beneficial  result,  there  may 
be  patentable  invention.  Dowagiac  Mfg.  Co.  v.  Superior  Drill  Co. 
(C.  C.  A.  6),  115  Fed.  886,  901,  53  C.  C.  A.  36.  With  the  exception 
of  baits  employing  the  "Devon"  body,  the  prior  art  discloses  no  more 
plausible  approach  to  the  "transverse  opening"  of  the  claims  here  in 
issue  than  is  found  in  the  perforations  which  contain  transverse  hook- 
supporting  wires  of  the  Trory,  Muskallonge,  Gaide,  and  Pflueger  de- 
vices. But  these  perforations  for  transverse  wires  are,  we  think,  in 
no  proper  sense  the  transverse  openings  of  the  patent  in  suit ;  they  are 
closely  filled  by  the  wires,  which  are  practically  imbedded,  and  when 
so  filled  no  "opening"  remains.  This  "opening"  is  aptly  described  in 
the  Gaide  patent  as  a  "transverse  perforation"  intersecting  the  longi- 
tudinal perforation.  These  openings  have  no  proper  relation  in  either 
form  or  function  to  the  permanent  metal-socketed  transverse  openings 
of  the  patent  in  suit,  which  are  not  designed  to  be  filled,  but  in  which 
the  element  connecting  the  hooks  with  the  longitudinal  rod  lies  loosely 
and  flexibly. 

ring  on  said  rod  arranged  in  said  opening ;  and  a  pair  of  oppositely  arranged 
hooks  on  said  ring,  for  tlie  purpose  specified. 

*'9.  In  a  bait  or  lure,  the  combination  of  a  body  having  a  transverse  opening 
therethrough ;  a  rod  arranged  transversely  through  said  opening ;  and  a  hook 
secured  thereto. 

"10.  In  a  bait  or  lure,  the  combination  of  a  body  having  a  transverse  open- 
ing therethrough ;  a  rod  arranged  transversely  through  said  opening ;  a  split 
ring  on  said  rod  arranged  in  said  opening;  and  a  suitable  hook  on  said  ring,, 
for  the  purpose  specified." 
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The  nearest  approach  to  Rhodes*  "transverse  openings"  is  found  in 
the  Allcock  and  similar  devices  employing  the  "Devon"  hollow  metal 
"^spinning"  or  "rotating"  bait,  a  familar  form  of  which,  minus  attach- 
ments, is  here  reproduced. 

In  two  of  the  Allcock  devices  for  example,  which 
are  as  close  references  as  any  in  defendant's  favor, 
the  split  ring  at  the  rear  end  of  the  snood  to  which 
the  hooks  are  attached  moves  slidably  in  a  longi- 
tudinal opening  extending:  from  the  tail  end  of  the  B " 
bait  body  nearly  to  the  fins.  While  a  given  section 
of  this  opening,  if  such  may  be  imagined,  might  be 
said  to  be  transverse  to  the  body  of  the  bait,  it  is 
clear  that  the  entire  opening  is  not  the  transverse 
opening  of  the  Rhodes  patent.  This  Allcock  open- 
ing is  aptly  described  in  the  Millward  and  Gregory 
patent  as  "two  longitudinal  slots,  one  in  the  upper  and  the  other  in 
the  lower  side  of  the  said  body,  the  said  slots  extending  from  the 
tail  end  to  near  the  vanes  or  fins  of  the  body."  Nor  does  the  split 
ring  of  the  Allcock  devices  operate  transversely  of  the  opening;  it 
moves  only  longitudinally  therein;  and  it  is  at  least  open  to  doubt 
whether  the  snood  of  the  Allcock  device  is  the  equivalent  of  the 
longitudinal  wire  of  the  Rhodes  patent. 

[2]  The  prominently  distinguishing  elements  of  the  combinations 
of  the  claims  in  question  are  the  transverse  opening  through  the  body 
of  the  bait,  the  longitudinal  rod  disposed  transversely  through  such 
opening,  and  the  split  ring,  whereby  the  hooks  are  detachably  attached 
to  and  supported  by  the  longitudinal  wire.  It  satisfactorily  appears 
from  the  evidence  that  this  method  of  attaching  the  hooks  gives  great 
flexibility,  presents  the  hooks  in  position  to  receive  the  strike  of  the 
fish,  and  reduces  the  danger  of  release  of  the  fish  from  the  hooks  and 
of  breaking  the  latter  through  contact  with  the  boat.  We  think  the 
District  Judge  rightly  concluded  that  the  combination  permits  ready 
change  or  renewal  of  the  hooks  by  removal  of  the  longitudinal  rod 
and  its  replacement  after  change  made  in  the  hooks.  We  think  the 
device  of  the  patent  produces  a  new  mode  of  operation  and  a  beneficial 
result,  and  that  claims  8  and  10  are  thus  valid. 

Claim  9  contains  no  reference  to  the  method  of  securing  the  hook 
to  the  longitudinal  rod;  but  if  we  have  correctly  concluded  that  the 
openings  filled  by  the  transverse  wires  of  Gaide  and  Pflueger  and  of 
the  Trory,  Muskallonge  and  Yellow  Jacket  baits,  the  longitudinal  slots 
of  the  Devon  bait,  and  the  sockets  of  Heddon,  are  not  the  transverse 
openings  of  the  Rhodes  patent,  the  combination  of  claim  9  does  not 
impress  us  as  so  clearly  found  in  the  prior  art  as  to  justify  declaring 
the  claim  invalid  as  being  too  broad.  The  question  is  not  a  practical 
one  here;  and,  for  the  purposes  of  this  case,  we  do  not  feel  justified 
in  holding  the  claim  invalid. 

Turning  to  the  question  of  infringement:  Fred  D.  Rhodes,  the  in- 
ventor, applied  for  a  patent  in  November,  1903.  His  uncle,  J.  B. 
Rhodes,  who  was  a  practical  business  man  as  well  as  an  expert  fish- 
erman, was  attracted  by  the  device  and  arranged  to  take  an  interest 
with  his  nephew  in  the  manufacture.  A  few  samples  (just  how  many 
does  not  definitely  appear)  were  manufactured  strictly  according  to 
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the  patent  drawings.  These  had  flat  (as  distinguished  from  round  or 
shaped)  bodies.  J.  B.  Rhodes  had  charge  of  a  manufacturing  exhibit 
at  the  St.  Lrouis  World's  Fair  of  1904,  and  in  connection  therewith 
proceeded  to  manufacture  fish  lures  under  the  Fred  D.  Rhodes  in- 
vention, but  discovered  that  flat  bodies  were  expensive  to  manufacture, 
as  they  could  not  economically  be  made  by  machinery.  He  accord- 
mgly  adopted  a  round  or  shaped  body.  It  was  then  seen  that  such 
thicker  body  would  be  practically  cut  in  two  by  openings  large  enough 
for  the  split  ring,  as  the  thicker  the  body  the  larger  must  be  the  ring, 
and  the  opening  must  be  fully  as  large  as  the  ring.  He  accordingly 
adopted  an  elongated  split  link  in  place  of  the  split  ring,  and  instead 
of  an  integral  and  continuous  longitudinal  wire  running  through  the 
body  employed  a  threaded  rear  rod  and  a  threaded  front  rod,  each 
screwing  into  tlie  wooden  body,  one  of  them  passing  through  the  link 
connecting  with  the  hooks  (and,  where  there  were  both  front  and  rear 
body  hooks,  as  in  one  form  of  Rhodes'  manufacture  during  the 
World's  Fair  or  immediately  thereafter,  each  rod  engaging  a  con- 
necting link).  The  bait  so  manufactured  was  received  with  favor,  and 
many  orders  were  taken.  He  was  advised  by  counsel  that  the  changes 
in  the  manufacture  referred  to  were  not  patentable,  but  were  merely 
modifications  of  the  fastenings  of  the  F.  D.  Rhodes'  patent  applica- 
tion, presumably  then  still  pending.  The  structure  as  built  by  J.  B. 
Rhodes  in  1904  has  ever  since  been  on  the  market,  and  has  met  with 
great  favor.  J.  B.  Rhodes,  in  October,  1905,  sold  the  patent  for  a  sub- 
stantial sum  to  the  immediate  predecessor  of  complainant  company, 
who,  in  July,  1908,  assigned  it  to  complainant. 

In  1907  or  1908,  while  complainant  or  its  immediate  predecessor 
were  actively  manufacturing  and  marketing  the  device,  the  defendant, 
with  knowledge  of  this  fact  and  of  the  Rhodes  patent,  began,  and  has 
ever  since  continued,  to  manufacture  practically  an  exact  copy  in 
all  substantial  respects  of  the  bait  as  manufactured  by  J.  B.  Rhodes 
and  his  successors,  including  complainant ;  and  its  superintendent  and 
vice  president  applied  for  and  obtained  a  patent  (which  was  assigned 
to  defendant),  one  claim  of  which,  as  allowed,  covered  the  transverse 
openings  and  line-attaching  threaded  rod  screwed  into  the  body  of 
the  bait,  and  the  method  of  connection  thereto  by  means  of  split  links, 
being  the  substantial  and  distinguishing  features  of  complainant's  com- 
mercial structure.  It  is  conceded  that  the  applicant  did  not  invent 
the  device  in  question,  and  the  only  explanation  for  the  action  taken 
is  the  suggestion  of  counsel  that  the  claim,  which  was  introduced  by 
way  of  amendment  by  applicant's  attorney  (not  defendant's  counsel  in 
this  case),  is  not  shown  to  have  been  allowed  with  the  applicant's 
knowledge.  The  record  is  silent  on  this  subject.  Disclaimer  as  to 
the  claim  in  question  was  filed  by  defendant  in  the  Patent  Office,  but 
not  until  four  years  after  the  patent  was  allowed,  nor  until  after  this 
appeal  was  filed  in  this  court. 

If  complainant's  commercial  structure  is  within  the  Rhodes  patent, 
it  is  clear  that  defendant's  structure  infringes.  But  defendant  insists 
that  the  invention  of  the  Rhodes  patent  was  impracticable  and  dis- 
carded, and  that  the  structural  changes  made  by  J.  B.  Rhodes  involved 
a  substantial  departure  from  the  patent,  and  so  are  not  covered  by 
the  claims  in  suit.     In  this  connection  it  is  urged  that  the  theory  of 
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the  patent  involved  a  nondetachable  longitudinal  rod  and  the  removal 
of  hooks  from  the  split  ring  while  still  in  engagement  with  the  rod, 
and  that  the  removal  of  the  rod  and  its  replacement  was  impracticable 
except  in  a  machine  shop.  We  think  none  of  these  contentions  is  sus- 
tained by  the  record.  While  it  is  true  that  the  removal  of  the  hooks 
from  the  split  ring  while  connected  with  the  rod  is  a  difficult  operation 
(though  not  impossible,  as  practically  demonstrated  on  the  argument), 
we  find  nothing  in  the  patent  suggesting  that  the  longitudinal  wire 
was  nonremovable  or  not  intended  to  be  removed ;  on  the  other  hand, 
J.  B.  Rhodes  testified,  without  dispute,  so  far  as  we  have  found,  that 
the  structure  as  manufactured  by  the  i^nventor  was  "one  of  the  best 
lures  I  ever  used,''  and  that  to  change  the  hooks  in  the  lure  he  had 
several  times  opened  the  eyes  at  the  front,  straightened  the  rod,  pulled 
it  through,  so  that  the  ring  and  hooks  could  be  pulled  out  at  one  side 
of  the  lure,  replaced  the  broken  hook,  and  inserted  the  rod  in  its  for- 
mer position,  turning  the  eye  back  again  with  pincers.  Although  in 
one  of  the  samples  of  Fred  D.  Rhodes'  manufacture  presented  by 
defendant  the  eye  at  the  front  end  of  the  rod  is  shown  soldered  down, 
J.  B.  Rhodes  testified,  again  without  dispute  so  far  as  we  have  seen, 
that  he  never  knew  of  a  structure  being  so  manufactured  by  Rhodes. 
The  record  convinces  us  that  while  the  Rhodes  device,  as  made  by 
the  inventor,  was  much  less  practical  than  in  form  later  adopted,  it 
contained  the  invention  of  the  later  commercial  structure;  in  other 
words,  that  the  changes  made  by  J.  B.  Rhodes,  and  later  adopted  by 
defendant,  are  mere  matters  of  "structural  variation"  contemplated 
by  the  language  of  the  specifications — not  essential  and  functional,  but 
only  of  form.  The  use  of  separate  front  and  rear  threaded  rods  was 
not  new  in  the  art.  Examples  are  found  both  in  the  Heddon  bait  and 
in  one  form  of  defendant's  Trory  minnow.  Their  use  in  place  of  the 
inteCTal  and  continuous  rod  was  not  invention. 

[3]  There  is  no  invention  in  making  two  parts  of  one  thing  or 
one  of  two,  when  by  such  change  no  different  result  is  obtained. 
D'Arcy  v.  Staples  &  Hanford  Co.  (C.  C.  A.  6),  161  Fed.  733,  742, 
88  C.  C.  A.  606;  Edward  Hilker  Mop  Co.  v.  U.  S.  Mop  Co.  (C.  C. 
A.  6),  191  Fed.  613,  61-7,  112  C.  C.  A.  176,  and  cases  there  cited. 
The  split  link  in  question  is  substantially  only  an  elongated  split  ring, 
and  we  think  the  two  devices  are  not  different  in  substance.  While 
Rhodes'  contribution  to  the  art  may  not  have  entitled  him  to  a  very 
broad  range  of  equivalents,  we  think  the  conclusion  we  have  reached 
involves  but  a  narrow  range. 

In  our  judgment,  the  District  Court  reached  the  proper  conclusion; 
and  its  decree  is  accordingly  affirmed,  with  costs. 


^220  Fed.  309) 

PEDERSEN  V.  DUNDON. 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit     February  1,  1915.) 

No.  2462. 

1.  Patents  ^=»245 — Infbinokment — Increasing  Numbeb  of  Pabts. 

Neither  the  joinder  of  two  elements  of  a  patented  combination  into  one 
integral  part,  accomplishing  the  puri>ose  of  both,  nor  the  separation  of 
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one  integral  part  into  two,  which  together  accomplish  substantially  what 
was  done  by  the  single  element,  will  avoid  infringement. 

[Ed.  Note.--For  other  cases,  see  Patents,  Cent.  Dig.  §  386;    Dec.  Dig. 
.      <g=»245.] 

2.  Patents  <@=»328 — Infringement — Doob  foe  Digestebs. 

The  Dundon  patent.  No.  653,503,  for  a  door  for  digesters,  relating  to 
floors  for  hermetically  sealing  retorts,  digesters,  or  other  vessels  that  sus- 
tain Internal  pressure,  construed,  and  held  not  limited  to  a  construction 
in  which  the  pressing  bars  which  cross  the  door  are  also  utilized  as  hinges, 
and,  as  so  construed,  held  infringed. 

3.  Patents  <g=>321 — Suits  fob  Infringement — Intebloctjtoby  Decree. 

An  interlocutory  decree  in  an  infringement  suit,  which  as  to  profits  and 
damages  recoverable  follows  the  language  of  the  statute,  cannot  be  held 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  588,  589;  Dec. 
Dig.  «S=>321.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Sec- 
ond Division  of  the  Northern  District  of  California;  Wm.  C.  Van 
Fleet,  Judge. 

Suit  in  equity  by  Patrick  F.  Dundon  against  L.  A.  Pedersen.  Decree 
for  complainant,  and  defendant  appeals.    Affirmed. 

The  appellee  is  the  patentee  of  letters  patent  No.  653,503,  issued  July  10, 
1900,  for  "door  for  digesters."  In  the  specifications  the  invention  is  de- 
scribed as  new  and  useful  improvements  in  hermetically  sealing  doors,  and 
relates  to  doors  for  hermetically  sealing  retorts,  digesters,  or  other  vessels 
that  sustain  internal  pressure,"  and  to  certain  improvements  in  devices  for 
hinging,  closing,  and  securely  sealing  such  doors,  '^being  an  Improvement  on 
an  invention  described  in  letters  patent  No.  418,867,  granted  to  me  on  the 
7th  day  of  January,  1890." 

The  specifications  proceed:  "My  present  improvements  consist  in  two  or 
more  bars  that  span  the  doors,  bearing  usually  at  four  points  thereon,  so  se- 
lected as  to  equalize  the  pressure  around  the  sealed  joints,  and  utilize  the  full 
strength  of  the  door  itself  in  resisting  the  compressing  strain;  also  consists 
in  the  manner  of  hinging  the  doors  by  means  of  the  bearing  bars  and  a  com- 
pensating link  pivoted  coincident  therewith,  and  in  other  structural  devices 
that  will  be  particularly  pointed  out.  *  *  *  The  main  objects  of  my  in- 
vention are  celerity  of  action  in  opening  and  closing  such  doors,  security 
against  leaks,  and  to  utilize  the  bearing  bars  as  hinges  on  which  the  door 
may  swing,  and  thus  dispense  with  independent  pivoting  devices,  avoiding  the 
cost  and  complication  of  the  latter." 

Claim  3,  which  was  claimed  to  be  infringed,  is  as  follows: 

'*3.  In  a  hermetically  closing  door, 
pressing  bars  to  force  the  door  upon  its 
seat,  bearing  at  four  or  more  points 
thereon,  forming  also  hinges  for  the 
door,  and  in  combination  therewith  the 
radius  links  18  pivoted  in  the  same 
axial  line  as  the  pressing  bars  and 
holding  the  door  in  adjustment  thereon, 
substantially  as  specified." 

The  invention  is  shown  In  the  sub- 
joined drawing. 

The  court  below  found  that  the  ap- 
pellant had  infringed  claim  3,  and  de- 
creed that  the  appellee  recover  from  the 
appellant  the  profits,  gains*  and  advan- 
tage which  the  latter  had  made  or  re- 
ceived, or  which  had  accrued  to  him  by 
the  manufacture,  use,  or  sale  of  doors, 
in  violation  of  said  claim. 

^rr»For  other  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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William  K.  White,  of  San  Francisco,  Cal.,  for  appellant. 
Francis  M.  Wright,  of  San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
appellant's  combination  differs  from  that  which  is  described  in  the 
patent,  in  that  the  crossbars  by  means  of  which  he  applies  external 
pressure  to  the  door  to  hold  it  in  place  and  make  a  tight  joint  do  not 
combine  with  that  function  the  function  of  hinges,  but  separate  hinges 
are  used,  and  the  detachable  crossbars  were  inserted  in  lugs  on  either 
side  of  the  door  frames. 

The  single  element  in  the  appellee's  combination  which  is  not  found 
in  prior  combinations  of  the  same  kind  is  the  compensating  link  at 
the  top  of  the  door,  which  resists  the  tendency  of  the  door  to  sag 
upon  its  pivots  and  gives  it  a  steady  movement  while  it  is  being  opened 
and  closed.  All  the  other  elements  are  found  in  the  patent  to  the  ap- 
pellee of  date  January  7,  1890,  letters  patent  No.  418,867.  So,  also, 
the  crossbars,  which  are  employed  by  the  appellant,  are  old,  they 
having  been  described  in  the  patent  to  R.  D.  Dixon,  letters  patent 
No.  439,125,  issued  October  28,  1890,  and,  had  the  appellant  omitted 
the  compensating  link,  there  could  be  no  question  but  that  he  would 
have  avoided  infringement.  But  the  appellant  has  used  everything 
which  is  found  in  the  appellee's  combination,  and  in  the  manner  in 
which  it  is  used  therein,  with  the  single  exception  that  he  secures  the 
result  obtained  by  the  appellee's  hinges  by  the  use  of  two  elements: 
First,  the  separate  hinges;  and,  second,  the  crossbars  with  the  ac- 
companying screws  to  equalize  the  pressure  around  the  sealed  joints. 

[1]  The  two  devices  so  used  by  him  are  clearly  the  mechanical 
equivalent  of  the  appellee's  hinges.  Neither  the  joinder  of  two  ele- 
ments of  a  patented  combination  into  one  integral  part,  accomplish- 
ing the  purpose  of  both,  nor  the  separation  of  one  integral  part  into 
two,  which  together  accomplish  substantially  what  was  done  by  the 
single  element,  will  avoid  a  charge  of  infringement.  Bundy  Mfg.  Co. 
v.  Detroit  Time  Register  Co.,  94  Fed.  524,  36  C.  C.  A.  375,  Standard 
Caster  &  Wheel  Co.  v.  Caster  Socket  Co.,  113  Fed.  162,  51  C.  C. 
A.  109;  H.  F.  Brammer  Mfg.  Co.  v.  Witte  Hardware  Co.,  159  Fed. 
726,  728,  86  C.  C.  A.  202.  In  Kings  County  Raisin  &  Fruit  Co.  v. 
United  States  Consol.  S.  R.  Co.,  182  Fed.  59,  63,  104  C.  C.  A.  499, 
503,  this  court  said : 

"Infringement  is  not  avoided  by  the  fact  that  one  of  the  integral  elements 
of  his  buUt-up  impaling  roll  is  by  the  appeUant  separated  into  two  or  more 
distinct  parts,  so  long  as  the  function  and  operation  remain  substantially  the 


[2]  The  only  serious  question  in  the  case  is  whether  the  appellee, 
by  the  use  of  the  language  found  in  his  specifications  and  claims,  has 
liinited  himself  to  the  precise  form  of  combined  hinges  and  pressure 
bars  which  he  describes.  The  appellant  earnestly  contends  that  the 
appellee's  combination  is  thus  limited,  that  the  main  objects  of  his 
invention  as  described  in  the  specifications  are  "celerity  of  action  in 
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opening  and  closing  such  doors,"  and  "to  utilize  the  bearing  bars  as 
hinges  on  which  the  door  may  swing,  and  thus  dispense  with  inde- 
pendent pivoting  devices,  avoiding  the  cost  and  complication  of  the 
latter,"  and  that  in  claim  3  the  pressing  bars  are  limited  by  the  words 
"forming  also  hinges  for  the  door,"  so  that  a  functional  limitation  is 
placed  in  the  patent,  and  the  combination  is  confined  to  one  in  which 
pressing  bars  not  only  perform  the  function  of  pressing  bars,  but  also 
the  additional  function  of  hinges  for  the  door. 

To  this  it  is  to  be  said  that  the  "main  objects"  of  the  invention  so 
mentioned  are  not  the  only  ones  enumerated  in  the  specifications.  An- 
other main  object  therein  set  forth  is  "security  against  leaks."  Nor 
do  we  think  that  the  language  of  the  patent  so  referred  to  should  be 
construed  as  expressing  the  intention  of  the  inventor  to  limit  his  in- 
vention to  the  precise  form  described  therein.  What  the  inventor 
meant  by  using  the  words  "main  objects"  was  main  advantages.  The 
main  advantages  of  his  invention  were  indeed  those  which  he  men- 
tioned as  the  "main  objects"  thereof,  and  we  think  the  words  should 
be  so  construed.  To  utilize,  as  he  did,  the  pressure  bars  for  hinges, 
was  an  ingenious  and  meritorious  device.  In  the  absence  of  an  ex- 
pressed intention  on  his  part  to  limit  his  invention  to  that  precise  form, 
we  do  not  think  he  should  be  denied  the  doctrine  of  equivalents. 

[3]  Error  is  assigned  to  the  decree,  in  tliat  it  adjudges  that  the  ap- 
pellee recover  of  the  appellant,  not  only  the  profits  which  he  had  re- 
ceixed  or  made  by  the  manufacture,  use,  or  sale  of  doors  in  viola- 
tion of  claim  3  of  the  patent,  but  also  the  damages  resulting  from  the 
infringement.  It  is  said  that  the  decree  should  have  been  for  the  re- 
covery in  excess  of  profits  only  of  such  sum  as  damages  as,  taken 
with  the  profits,  would  give  the  appellee  complete  compensation  for 
the  injury.  The  appellant  relies  on  the  rule  stated  in  section  1154, 
Robinson  on  Patents,  and  Westinghouse  et  al.  v.  New  York  Air  Brake 
Co.  et  al.  (C.  C.)  131  Fed.  607,  Tilghman  v.  Proctor,  125  U.  S.  136, 
148,  8  Sup.  Ct.  894,  31  L.  Ed.  664,  Beach  v.  Hatch  (C.  C.)  153  Fed. 
763,  and  Peerless  Brick  Mach.  Co.  v.  Miracle  P.  S.  Co.  (C.  C.)  181 
Fed.  526. 

Section  4921,  Rev.  Stat.  (Comp.  St.  1913,  §  9467),  provides: 

"  ♦  *  *  And  upon  a  decree  being  rendered  in  any  such  case  for  an  in- 
fringement, the  complainant  shall  be  entitled  to  recover,  in  addition  to  the 
profits  to  be  accounted  for  by  the  defendant,  the  damages  the  complainant 
has  sustained  thereby ;  and  the  court  shall  assess  the  same  or  cause  the  same 
to  be  assessed  under  its  direction." 

The  decree  follows  the  language  of  the  statute,  and  does  not  in  terms 
alter  or  enlarge  its  provisions.  We  may  assume  that  in  the  final  de- 
cree on  the  accounting  the  court  will  observe  the  construction  placed 
upon  the  statute  by  the  decisions  of  the  federal  courts.  We  find 
nothing  in  the  language  of  the  decree  itself  which  justifies  us  in  modir 
fying  its  terms. 

The  decree  is  affirmed. 
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(220  Fed.  54Q 

DIGGS  V.  UNITED  STATES.t 

CAMINETTI  V.  SAME. 

(Circnlt  Coart  of  Appeals,  Ninth  Circuit    March  18,  1915.    Concnrring 
Opinion  April  8,  1915.) 

Nos.  2404,  2405. 

1.  Criminal  Law  «=»721,  857 — Witnesses  ^3>305 — ^Privilege  from  Self-In- 

CRIMINATION — WaIVER — COMMENTS    ON    FAILURE  TO    TeSTIFT. 

Under  Const  Amend.  5,  providing  that  no  person  shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against  himself,  and  Act  March  16, 
1878,  c.  37,  20  Stat  30  (Comp.  St.  1913,  §  1465),  providing  that  a  person 
charged  with  an  offense  shall  at  his  own  request,  but  not  otherwise,  be  a 
competent  witness,  and  that  his  failure  to  make  such  a  request  shall  not 
create  a  presumption  against  him,  where  a  person  charged  with  crime 
testifies  in  his  own  behalf,  the  waiver  is  complete,  and  he  is  no  longer 
under  the  protection  of  the  amendment,  and  his  failure  to  testify  con- 
cerning certain  matters  may  properly  be  commented  on  and  considered 
by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §S  1672, 
2054,  2055;  Dec.  Dig.  <g=»721,  857;  Witnesses,  Cent  Dig.  §§  1053«1057; 
Dec  Dig.  <g=>305.] 

2-  Criminal  Law  ^=>780 — Instructions — Testimony  of  Accomplice. 

While  it  is  the  better  practice  for  courts  to  caution  juries  against  too 
much  reliance  upon  the  testimony  of  accomplices,  It  is  not  reversible  er- 
ror to  refuse  an  instruction  to  this  effect 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  S§  1859-1863 ; 
Dec.  Dig.  «=>780.] 

8.  Criminal  Law  ^=?>510 — Testimony  of  Accomplices — Corroboration. 

In  the  federal  courts,  corroboration  of  the  testimony  of  an  accomplice 
is  not  necessary  to  support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  1124-1126; 
Dec.  Dig.  «=>510.] 

4.  Criminal  Law  «=>507— Testimony  of  "Accomplices" — Corroboration. 

Women  transported  from  one  state  to  another  for  an  inmioral  purpose 
are  not  "accomplices"  to  the  offense  of  transporting  them  and  furnishing 
tickets  for  their  transportation. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig;  §§  1082-1096 ; 
Dec.  Dig.  «=>507. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Accomplice.] 

5.  Witnesses  ^=>268 — Cross-Examination  of  Accused — Scope. 

Where,  on  a  trial  for  transporting  women  from  one  state  to  another 
for  an  immoral  purpose,  though  accused  testified  to  nothing  that  occurred 
on  the  trip  to  such  other  state,  he  repeatedly  referred  in  his  testimony 
as  to  matters  previously  occurring  to  such  trip  to  R.,  it  was  not  improper 
to  allow  him  to  be  asked  on  cross-examination  what  he  meant  by  the  R. 
trip,  and  whether  he  was  accompanied  on  such  trip  by  the  women  in 
question  and  another  man  charged  with  a  similar  offense. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  §S  931-948,  959 ; 
Dec.  Dig.  <8=>268.] 

6L  Witnesses  ^=»268 — Cross- Examination  of  Accused — Scope. 

Where,  on  such  trial,  one  of  the  women  on  cross-examination  testified 
to  intimate  relations  with  accused,  a  question  asked  him  on  cross-exam*- 
ination  as  to  whether  he  suggested  to  his  counsel  the  questions  asked  her, 
to  which  he  replied  that  he  suggested  that  to  his  counsel  a  long  time  be- 
fore he  came  into  the  courtroom,  and  might  have  made  the  suggestion 
during  her  cross-examination,  and  the  statement  of  counsel  for  the  gov- 

^s>Por  other  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Difests  ft  Indexes 
t  Rehearing  denied  May  10,  1916. 
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eminent  that  the  defense,  prompted  by  the  defendant,  put  snch  ques- 
tions, were  not  improper. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent.  Dig.  §§  931-948,  959 ; 
Dec.  Dig.  <g=»268.] 

7.  Criminal  Law  ^=»723 — Argument  of  Counsel. 

On  a  trial  for  transporting  women  from  one  state  to  another  for  im- 
moral purposes,  the  prosecuting  attorney  in  his  argument  stated  that  the 
eyes  of  the  people  of  the  United  States  were  on  the  Jury,  and  that  60,- 
000.000  or  90,000,000  people  were  awaiting  the  verdict,  respecting  which 
statement  the  court,  when  objection  was  made,  stated  that  this  was 
.  merely  a  form  of  speech  and  that  counsel  should  confine  himself  to  the 
evidence.  Counsel  further  remarked  that,  if  there  was  any  man  who 
had  sunk  to  the  uttermost  depths  of  depravity,  it  was  the  man  in  form 
alone  who  seduced  a  girl  and  then  exposed  her  shame  to  the  world,  and 
that  if  he  had  one  redeeming  trait  of  character,  having  blasted  the  life 
of  a  virgin,  he  would  go  to  the  penitentiary  before  going  before  a  Jury 
and  admitting  that  he  seduced  her,  and  recounting  the  times  when  he 
had  illicit  intercourse  with  her.  and  that  a  decent  man  would  die  first,  to 
which  objection  was  made  on  the  ground  that  accused  had  made  no  such 
admissions.  Counsel  further  remarked  that  the  government  demanded 
that  the  laws  enacted  for  the  protection  of  young  and  decent  women  be 
rigidly  enforced,  and  that  an  acquittal  would  be  a  blot  upon  the  name 
of  the  state.  The  court  told  the  Jury  to  be  guided  solely  by  the  evi- 
dence, and  not  by  the  statements  or  declarations  of  counsel,  and  accused 
requested  no  further  instruction  on  this  point  Heldj  that  there  was  noth- 
ing so  offensive  or  inflammatory  in  the  remarks  as  to  require  a  reversal. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  1063,  1674, 
1676;   Dec.  Dig.  <S=»723.] 

8.  Prostitution  ^=5>1 — Transportation  of  Women  for  Immoral  Purposes — 

Elements  of  Offenses. 

Tbe  immorality  denounced  by  the  White  Slave  Traffic  Act  (Act  June 
25,  1910,  c.  395,  36  Stat.  825  [Comp.  St.  1913,  §  8813]),  prescribing  the 
punishment  for  knowingly  transporting  any  woman  or  girl  in  interstate 
commerce  for  the  purpose  of  prostitution  or  debauchery,  or  for  any  other 
immoral  purpose,  is  not  limited  to  commercialized  vice,  and  the  act  ap- 
plies to  transportation  for  the  purpose  of  making  the  girl  the  concubine 
or  mistress  of  the  person  transporting  her. 

[Ed.  Note. — For  other  cases,  see  Prostitution,  Cent  Dig.  §§  1,  2 ;  Dec. 
Dig.  «=>1. 

Violations  of  White  Slave  Act,  see  note  to  Savage  v.  United  States, 
130  C.  C.  A.  2.] 

9.  Criminal  Law  ^=»814 — Instructions — Conformity  to  Evidence. 

On  a  trial  for  transporting  a  woman  from  one  state  to  another  for  an 
immoral  purpose,  an  instruction  that,  in  considering  her  testimony  and 
the  weight  to  be  given  thereto*  the  Jury  might  consider  her  motive  in 
testifying,  whether  she  had  been  or  appeared  to  be  acting  under  the  in- 
fluence of  any  person,  and  whether  any  promise  of  immunity  had  been 
offered  to  her,  and  any  hope  she  might  have  for  leniency  in  any  crim- 
inal action  brought  against  her,  was  properly  refused,  where  there  was 
no  evidence  tending  to  show  any  promise  of  immunity,  or  that  she  was 
acting  under  the  influence  of  any  one. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  1821,  1S33, 
1839,  1860,  1865,  1883,  1890,  1924,  1979-1985,  1987;    Dec.  Dig.  <S=:>814.] 

10.  Prostitution   €=>4  —  Transportation   fob   Immoral  Purpose  —  Suffi- 
ciency OF  Evidence. 

Evidence  held  to  support  a  conviction  of  C.  for  transporting  two  women 
from  one  state  to  another  for  an  immoral  purpose,  though  D.,  charged 
with  a  similar  offense,  purchased  the  tickets  for  the  transportation. 

[Ed.  Note. — For  other  cases,  see  Prostitution,  Cent.  Dig.  §  4 ;  Dec  Dig. 
<S=>4.] 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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U.  PBosnTunoN  ^=»5 — Transportation  of  Women  foe  Immoral  Purposbs 
— Instructions. 

Where,  on  a  trial  for  transporting  and  procuring  tickets  for  the  trans- 
portation of  women  from  one  state  to  another  for  an  immoral  purpose, 
to  wit,  that  they  should  be  and  become  the  concubines  and  mistresses  of 
accused  and  another  person  charged  with  the  same  offense,  the  court  read 
the  indictment  and  statute  to  the  jury,  explained  the  meaning  of  the 
terms  of  the  statute,  defined  "concubine,"  '"mistress,"  and  the  term  "de- 
bauchery," as  used  in  the  statute,  and  charged  that  if  the  women  were 
taken  to  another  state  as  testified  by  them,  and  while  there  accused  and 
his  companion  cohabited  with  them  as  the  testimony  tended  to  show,  the 
jury  might  find  that  they  were  taken  there  with  the  immoral  purpose  and 
Intent  charged,  the  jury  could  not  have  understood,  as  claimed,  that  ac- 
cused and  his  companion  were  guilty  if  they  merely  seduced  the  girls. 

[Ed.  Note. — For  other  cases,  see  Prostitution,  Cent  Dig.  §  5;  Dec. 
Dig.  <g=»5.] 

Ross,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California;  Wm.  C.  Van  Fleets 
Judge. 

Maury  I.  Diggs  and  F.  Drew  Caminetti  were  separately  convicted  of 
oflFenses,  and  they  bring  error.    Affirmed. 

Robert  T.  Devlin  and  Marshall  B.  Woodworth,  both  of  San  Fran- 
cisco, Cal.  (S.  Luke  Howe,  of  Sacramento,  Cal,,  and  Nathan  C.  Cogh- 
lan,  of  San  Francisco,  Cal.,  of  counsel),  for  plaintiffs  in  error. 

J.  A.  Cooper,  of  San  Francisco,  Cal.  (Anthony  Caminetti,  Jr.,  of 
San  Francisco,  Cal.,  of  counsel),  for  plaintiff  in  error  Caminetti. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge.  The  two  cases  named  above,  although 
separately  tried,  arose  out  of  a  single  transaction,  in  which  each  of  the 
plaintiffs  in  error  was  involved.  For  the  reason  that  the  points  pre- 
sented to  this  court  are  similar  in  the  two  cases,  they  will  be  disposed  of 
in  a  single  opinion  of  this  court. 

The  indictment  against  Diggs  contained  six  counts.  He  was  con- 
victed on  the  first  four  counts,  and  there  was  no  verdict  on  the  last 
two.  The  first  count  charged  him  with  transporting  Marsha  Warring- 
ton from  Sacramento,  Cal.,  fo  Reno,  Nev.,  for  the  purpose  of  de- 
bauchery, and  for  an  immoral  purpose,  to  wit,  that  the  aforesaid 
Marsha  Warrington  should  be  and  become  his  concubine  and  mistress. 
The  second  count  charged  him  with  transporting  Lola  Norris  from 
Sacramento  to  Reno,  that  she  might  become  the  mistress  and  concu- 
bine of  Caminetti.  The  third  count  charged  him  with  procuring  a  ticket 
for  Marsha  Warrington  from  Sacramento  to  Reno,  with  the  intent  that 
she  should  become  his  concubine  and  mistress.  The  fourth  count 
charged  him  with  buying  a  ticket  for  Lola  Norris,  with  the  intent 
that  she  should  give  herself  up  to  debauchery,  and  for  an  immoral  pur- 
pose, to  wit,  that  she  could  be  and  become  the  concubine  and  mistress 
of  Caminetti.    The  fifth  and  sixth  counts  charged  him  with  persuading^ 
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inducing,  and  enticing  Marsha  Warrington  and  Lola  Norris  to  go  to 
Reno  for  the  immoral  purposes  set  forth  in  the  other  counts. 

The  indictment  against  Caminetti  contained  four  counts.  The  indict- 
ment was  similar  to  that  against  Diggs,  excepting  the  two  counts  re- 
lating to  the  purchase  of  tickets  were  omitted  from  Caminetti's  indict- 
ment. He  was  convicted  on  the  first  two  counts  and  acquitted  on  the 
last  two. 

[1]   Error  is  assigned  to  the  following  instruction  to  the  jury: 

"After  testifying  to  the  relations  between  himself  and  Caminetti  and  these 
girls  down  to  the  Sunday  night  on  which  the  evidence  of  the  government 
tends  to  show  the  trip  to  Reno  was  taken,  he  stops  short  and  has  given 
none  of  the  details  or  incidents  of  that  trip,  nor  any  direct  statement  of 
the  intent  or  purpose  with  which  that  trip  was  taken,  contenting  himself 
by  merely  referring  to  it  as  having  been  taken,  and  by  testi^lng  to  his 
state  of  mind  for  some  days  previous  to  the  taking  of  that  trip.  Now  this 
was  the  defendant's  privilege,  and,  being  a  defendant,  be  could  not  be  re- 
quired to  say  more  if  he  did  not  desire  to  do  so;  nor  could  he  be  cross- 
examined  as  to  matters  not  covered  by  his  direct  testimony.  But  in  pass- 
ing upon  the  evidence  fin  the  case  for  the  purpose  of  finding  the  facts  you 
have  a  right  to  take  this  omission  of  the  defendant  Into  consideration.  A 
defendant  is  not  required  under  the  law  to  take  the  witness  stand.  He 
cannot  be  compelled  to  testify  at  all,  and  if  he  fails  to  do  so  no  inference 
unfavorable  to  him  may  be  drawn  from  that  fact,  nor  is  the  prosecution 
permitted  in  that  case  to  comment  unfavorably  upon  the  defendant's  silence; 
but  where  a  defendant  elects  to  go  upon  the  witness  stand  and  testify,  he , 
then  subjects  himself  to  the  same  rule  as  that  applying  to  any  other  wit- 
ness, and  if  he  has  failed  to  deny  or  explain  acts  of  an  incriminating  na- 
ture that  the  evidence  of  the  prosecution  tends  to  establish  against  him, 
such  failure  may  not  only  be  commented  upon,  but  may  be  considered  by 
the  Jury  with  all  the  other  circumstances  in  reaching  their  conclusion  as 
to  his  guilt  or  innocence,  since  it  is  a  legitimate  inference  that,  could  he 
have  truthfully  denied  or  explained  the  incriminating  evidence  against  him, 
he  would  have  done  so.*' 

This  assignment  presents  the  question  whether  the  waiver  of  the 
privilege  of  silence  by  a  defendant  in  a  criminal  case  in  becoming  a 
witness  in  his  own  behalf  is  a  complete  waiver,  so  as  to  place  him  in 
the  position  of  any  other  witness  in  the  case,  or  is  only  a  partial 
waiver ;  that  is  to  say,  a  waiver  so  far  as  the  defendant  sees  fit  to  tes- 
tify, leaving  him,  as  to  other  matters,  still  under  the  protection  of  the 
fifth  amendment.  The  statute  of  March  16,  1878  (U.  S.  Comp.  Stats, 
of  1913,  §  1465),  provides  that  a  person  charged  with  an  offense 
"shall  at  his  own  request  but  not  otherwise  be  a  competent  witness. 
And  his  failure  to  make  such  a  request  shall  not  create  any  presump- 
tion against  him."  Upon  a  careful  and  cautious  consideration  of  the 
question  we  reach  the  conclusion  that  the  statute  should  be  held  to 
mean  that  the  waiver  is  complete,  and  that  when  it  has  been  made  the 
defendant  is  no  longer  under  the  protection  of  the  amendment. 

The  only  cause  we  have  found  for  hesitation  in  reaching  that  con- 
clusion is  the  fact  that  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit,  a  court  for  which  we  entertain  the  highest  respect,  in  a  sim- 
ilar case  (Balliet  v.  United  States,  129  Fed.  689,  64  C.  C.  A.  201),  held 
such  an  instruction  reversible  error.  It  is  to  be  said,  however,  that 
while  the  opinion  in  that  case  contains  no  discussion  of  or  reference 
to  any  adjudicated  case  of  the  state  courts  we  think  it  is  not  improbable 
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that  the  conclusion  reached  was  influenced  by  the  then  settled  rule  of 
the  Supreme  Court  of  the  state  of  Missouri.  But  in  1913  the  Supreme 
Court  of  Missouri  in  State  v.  Larkin,  250  Mo.  218,  157  S.  W.  600,  46 
L.  R.  A.  (N.  S.)  13,  overruled  its  prior  decisions.  In  that  case  the 
court  said: 

"We  have  carefully  examined  the  statutes  and  holdings  upon,  this  ques- 
tion of  more  than  30  states,  and  we  find  that  it  has  been  held  nnlversally 
that,  if  the  defendant  is  not  sworn  as  a  witness  in  his  own  behalf,  any 
comment  by  the  prosecuting  attorney  on  his  failure  so  to  testify  constitutes 
reversible  error,  in  the  absence  of  a  peremptory  and  proper  rebuke  by  the 
trial  court  But,  on  the  other  hand,  except  in  our  own  state  and  in  Cal- 
ifornia, where  the  question  has  been  sometimes  doubted,  the  right  of  the 
prosecuting  attorney  to  comment  upon  the  failure  of  the  defendant,  when 
he  takes  the  stand  as  a  witness  in  his  own  behalf,  to  deny  or  explain  in- 
criminating facts  and  statements,  has  been  uniformly  held  allowable." 

After  citing  numerous  cases  the  court  proceeded : 

**The  rule  that  no  reference  shall  be  made  to  the  neglect,  failure,  or  even 
refusal  of  a  defendant  to  avaU  himself  of  his  right  to  testify  shaU  not  be 
commented  on,  in  the  event  he  does  not  become  a  witness  in  his  own  be- 
half, is  therefore,  we  find,  universal;  but,  on  the  contrary,  the  rule  that  if 
he  does  go  upon  the  witness  stand  he  then  stands  in  the  precise  attitude  of 
of  any  other  witness  is,  except  in  this  state,  and,  as  stated,  in  California, 
where  the  rule  is  subject  to  some  doubt,  also  universal.  Mr.  Wharton,  in 
his  learned  and  able  work  on  Criminal  Evidence,  lays  down  in  the  tenth 
edition  thereof  the  rule  that  such  comment  is  allowable." 

And  the  court  referred  to  the  earlier  rule  in  Missouri  as  expressed 
in  State  v.  Musick,  101  Mo.  271,  14  S.  W.  214,  in  which  it  was  said: 

"These  statements  made  by  the  state's  witnesses  were  not  denied  by  de- 
fendant, and  therefore  stand  admitted,  as  much  so  as  if  the  defendant  had 
admitted  them  in  terms." 

We  think  that  the  opinion  in  Reagan  v.  United  States,  157  U.  S.  301, 
15  Sup.  Ct.  610,  39  L.  Ed.  709,  should  be  taken  as  affirming,  in  sub- 
stance, what  was  said  of  the  rule  so  expressed  in  State  v.  Larkin.  In 
that  case  Mr.  Justice  Brewer,  for  the  court,  referring  to  the  act  of 
March  16,  1878,  said : 

"On  the  other  hand,  if  he  avail  himself  of  this  privilege,  his  credibility  may 
be  impeached,  his  testimony  may  be  assailed,  and  is  to  be  weighed  as  that 
of  any  other  witness.  Assuming  the  position  of  a  witness,  he  is  entitled  to 
aU  its  rights  and  protections,  and  is  subject  to  all  its  criticisms  and  bur- 
dens. It  is  unnecessary  to  consider  whether,  when  offering  himself  as  a  wit- 
ness as  to  one  matter,  he  may  either,  at  the  will  of  the  government  or  under 
the  discretion  of  the  court,  be  called  upon  to  testify  as  to  other  matters. 
That  question  is  not  involved  in  this  case,  and  we  notice  it  simply  to  exclude 
it  from  the  scope  of  our  observation.  The  privileges  and  limitations  to  which 
we  refer  are  those  which  inhere  in  the  witness  as  a  witness,  and  which  affect 
the  testimony  voluntarily  given.  As  to  that,  he  may  be  fully  cross-examined. 
It  may  be  assailed  by  contradictory  testimony.  His  credibiUty  may  be  im- 
peached, and  by  the  same  methods  as  are  pursued  in  the  case  of  any  other 
witness.  The  jury  properly  consider  his  manner  of  testifying,  the  inherent 
probabilities  of  his  story,  the  amount  and  character  of  the  contradictory  tes- 
timony, the  nature  and  extent  of  his  interest  in  the  result  of  the  trial,  and  the 
impeaching  evidence  in  determining  how  much  of  credence  he  is  entitled  to." 

In  Brown  v.  Walker,  161  U.  S.  591,  597,  16  Sup.  Ct.  644,  647  (40  L. 
Ed.  819)  the  court  said: 
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"Thus,  if  the  witness  himself  elects  to  waive  his  privilege,  as  he  may  doubt- 
less do,  since  the  privilege  is  for  his  protection  and  not  for  that  of  other  par- 
ties, and  discloses  his  criminal  connections,  he  is  not  permitted  to  stop,  but 
must  go  on  and  make  a  full  disclosure." 

In  Fitzpatrick  v.  United  States,  178  U.  S.  304,  316,  20  Sup.  Ct.  944, 
949  (44  L.  Ed.  1078)  the  court  said : 

"While  the  court  would  probably  have  no  power  of  compelling  an  answer 
to  any  question,  a  refusal  to  answer  a  proper  question  put  upon  cross-examina- 
tion has  been  held  to  be  a  proper  subject  of  comment  to  the  jury" — citing 
State  V.  Ober,  52  I^.  H.  459,  13  Am.  Rep.  88. 

In  State  v.  Ober,  so  cited,  the  court  said : 

"Upon  the  whole,  we  are  unable  to  reach  any  other  conclusion  than  that 
the  respondent's  testimony,  so  far  as  it  went  (and  not  less  the  fact  that  it 
went  no  further),  his  refusal  to  submit  to  a  full  cross-examination,  within 
proper  limits,  after  waiving  his  constitutional  privilege,  and  all  his  conduct 
and  demeanor,  were  proper  matters  for  comment  by  counsel  and  court,  as 
well  as  for  the  consideration  of  the  jury." 

How  the  Circuit  Court  of  Appeals  for  the  First  Circuit  understood 
the  decision  in  the  Fitzpatrick  Case  is  shown  in  Jacobs  v.  United  States, 
161  Fed.  694,  699,  88  C.  C.  A.  554,  559,  where  Judge  Putnam  said: 

"He  offers  himself  as  a  witness,  and  therefore  puts  himself  in  the  position 
of  any  other  witness,  so  far  that  he  may  be  examined  with  reference  to  any- 
thing pertinent  to  the  case  and  admissible  in  evidence  therein." 

Very  numerous  decisions  of  the  state  courts  may  be  cited  which  sup- 
port the  ruling  of  the  court  below  in  giving  the  instruction  which  is 
assigned  as  error.  Thus,  in  State  v.  Tatman,  59  Iowa,  471,  13  N.  W. 
632,  the  court  said : 

**The  attention  of  the  jury  may  properly  be  called  to  the  fact  that  the  de- 
fendant has  not  testified  as  to  a  certain  part  of  the  case." 

In  Comstock  v.  State,  14  Neb.  205,  15  N.  W.  355,  it  was  held  that  a 
failure  of  the  defendant  to  contradict  a  fact  within  his  personal  knowl- 
edge is  in  the  nature  of  an  admission  of  such  fact.  In  Heldt  v.  State, 
20  Neb.  492,  30  N.  W.  626,  57  Am.  Rep.  835,  the  court  held  that  the 
district  attorney  may  comment  on  such  omission.  In  State  v.  Ulsemer, 
24  Wash.  657,  64  Pac.  800,  it  was  held  that  comment  might  be  made 
upon  the  defendant's  failure  to  deny  incriminating  facts  in  the  evi- 
dence.   The  court  said : 

"He  assumes  the  character  of  a  witness  ♦  ♦  ♦  the  same  as  any  other 
witness." 

The  same  rule  has  been  applied  in  ICansas  (State  v.  Glave,  51  Kan. 
330,  33  Pac.  8),  and  in  Alabama  (Cotton  v.  State,  87  Ala.  103,  6  South. 
372).    In  Clarke  v.  State,  87  Ala.  71,  6  South.  368,  the  court  said : 

"Like  any  other  witness  he  must  submit  to  cross-examination,  and  his  fail- 
ure to  explain  any  fact  or  circumstances  in  his  Imowledge  tending  to  ex- 
culpate him,  Is  a  proper  subject  of  comment  by  the  prosecution." 

In  Lee  v.  State,  56  Ark.  4,  19  S.  W.  16,  it  was  held  that  the  failure 
of  one  charged  with  crime  to  testify  in  his  own  behalf  shall  not  create  a 
presumption  against  him,  and  does  not  prevent  the  prosecuting  attor- 
ney commenting  on  defendant's  failure  to  deny  certain  testiniony  in 
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relation  to  facts  o(  which  he  must  have  had  knowledge.    In  Brashears 
V.  State,  58  Md.  568,  the  court  in  a  similar  case  said : 

"His  conduct  on  the  witness  stand,  and  his  silence,  when  testifying,  as  to 
matters  within  his  Itnowledge,  were  circumstances  which  the  jury  had  a 
right  to  consider  in  deciding  upon  the  credit  due  to  the  witness,  in  connec- 
tion with  the  other  facts  proved  in  the  case,  and  they  were,  therefore,  neces- 
sarily circumstances  upon  which  the  state's  attorney  had  a  right  to  com- 
ment in  addressing  the  jury." 

In  State  of  Nevada  v.  Harrington,  12  Nev.  125,  130,  the  court  said : 

"Our  conclusions  are  that,  if  the  defendant  in  a  criminal  action  voluntarily 
testifies  for  himself,  the  same  rights  exist  in  favor  of  the  state's  attorney  to 
comment  upon  his  testimony,  or  his  refusal  to  answer  any  proper  question, 
or  to  draw  all  proper  inferences  from  his  failure  to  testify  upon  any  material 
matter  within  his  knowledge,  as  with  other  witnesses." 

Many  other  cases  may  be  cited  to  the  same  effect,  and  the  text-books 
adopt  the  rule  thus  expressed  as  established  by  a  uniform  line  of 
decisions.    In  Wharton's  Criminal  Evidence,  §  681,  it  is  said : 

**But  If  the  defendant,  having  full  opportunity  to  do  so,  failed  on  the  stand 
to  controvert  that  which  was  testified  against  him,  this  may  be  regarded, 
when  the  matter  is  one  within  his  personal  knowledge,  as  an  admission  of 
the  truth  of  such  testimony." 

And  such,  we  think,  is  the  meaning  of  the  decisions  of  the  Supreme 
Court  of  the  United  States,  cited  above,  and  epitomized  in  Sawyer  v. 
United  States,  202  U.  S.  150, 165,  26  Sup.  Ct.  575,  579  (50  L.  Ed.  972, 
6  Ann.  Cas.  269),  where  it  is  said : 

**It  has  been  held  in  this  court  that  a  prisoner  who  takes  the  stand  in  his 
own  behalf  waives  his  constitutional  privilege  of  sUence,  and  that  the  prose- 
cution has  the  right  to  cross-examine  him  upon  his  evidence  in  chief  with  the 
same  latitude  as  would  be  exercised  in  the  case  of  an  ordinary  witness,  as 
to  the  circumstances  connecting  him  with  the  crime." 

We  take  this  to  mean  that  the  waiver  of  the  constitutional  priv- 
ilege of  a  defendant  in  a  criminal  case  is  a  complete  waiver,  and  places 
the  defendant  in  the  same  attitude  as  that  of  a  defendant  in  a  civil  ac- 
tion who  testifies  in  his  own  behalf. 

The  plaintiff  in  error  waived  his  privilege  of  silence  when  he  took 
the  witness  stand  and  testified  as  to  the  subject-matter  of  the  offense 
witli  which  he  was  charged.  He  testified  at  length  and  in  detail  as  to 
his  relations  with  the  two  girls  and  his  codefendant  covering  a  con- 
siderable period  of  time,  and  ending  abruptly  at  the  railroad  station 
at  a  late  hour  of  the  night  on  which  the  party  took  the  train  for  Reno. 
There  he  stopped.  He  made  no  denial  of  the  testimony  that  he  pur- 
chased the  train  tickets  and  procured  the  drawing  room  on  the  Pull- 
man car,  or  that  the  drawing  room  was  actually  occupied  by  the  mem- 
bers of  the  party  in  the  manner  in  which  the  girls  testified  that  it 
was.  Nor  did  he  deny  his  participation  in  the  discussion  of  the  plan  of 
securing  a  cottage  or  bungalow  at  Reno  in  which  the  party  were  to 
live  during  their  stay  at  Reno.  The  jury,  even  in  the  absence  of  in- 
struction from  the  court,  would  inevitably  have  taken  his  omission  to 
testify  as  to  those  incidents  to  be  an  admission  of  the  facts  testified 
to  by  the  two  girls. 
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[2-4]  Error  is  assigned  to  the  denial  of  defendant's  request  for  an 
instruction  that  the  jury  should  determine  from  the  evidence  and  cir- 
cumstances whether  Marsha  Warrington  and  Lola  Norris,  or  either  of 
them,  were  accomplices  of  the  defendants,  and  that,  if  it  was  found 
that  they  were,  the  testimony  of  an  accomplice  should  be  received  with 
caution  and  weighed  and  scrutinized  with  great  care  by  the  jury,  and 
that  the  jury  should  not  regard  the  testimony  of  an  accomplice,  unless 
she  is  confirmed  and  corroborated  in  some  material  parts  of  her  evi- 
dence.   To  this  it  is  to  be  said : 

First.  A  refusal  to  instruct  as  to  the  value  of  the  testimony  of  an 
accomplice  is  not  error  for  which  a  judgment  should  be  reversed.  In 
Holmgren  v.  United  States,  217  U.  S.  509,  523,  30  Sup.  Ct.  588,  592 
(54  L.  Ed.  861,  19  Ann.  Cas.  778),  the  court  said: 

"It  Is  undoubtedly  the  better  practice  for  courts  to  caution  juries  against 
too  much  reliance  upon  the  testimony  of  accompUces,  and  to  require  cor- 
roborating testimony  before  giving  credence  to  them." 

Other  courts  also  have  said  that  such  was  the  better  practice,  but,  as 
the  rule  is  stated  in  2  Bishop,  New  Crim.  Procedure,  1169,  "they  are 
not  as  of  law  required  to  give  this  advice." 

Notwithstanding  the  views  expressed  by  the  Supreme  Court  in  the 
Holmgren  Case  as  to  the  better  practice,  that  court  and  the  federal 
courts  generally  have  held  that  corroborating  testimony  is  not  neces- 
sary to  support  a  conviction.  This  court  so  held  in  Lung  v.  United 
States,  218  Fed.  817,  134  C.  C.  A.  505.  And  it  is  believed  that  no 
court,  state  or  federal,  has  held  that  it  is  reversible  error  to  refuse  to 
caution  the  jury  to  scrutinize  with  care  the  testimony  of  an  accomplice. 
In  Cheatham  v.  State,  67  Miss.  335,  7  South.  204,  19  Am.  St.  Rep.  310, 
the  court  said : 

"The  suspicion  with  which  the  testimony  of  accompUces  is  received  by  the 
courts,  and  their  unwillingness  to  sustain  convictions  resting  whoUy  upon  the 
uncorroborated  evidence  of  such  persons,  has  led  to  the  very  general  prac- 
tice of  advising  juries  to  act  with  great  prudence  and  suspicion  upon  such 
evidence,  and  to  acquit  unless  there  is  corroboration  in  material  particulars. 
But  our  researches  have  failed  to  discover  a  case  in  which  a  conviction  has 
been  set  aside  by  reason  of  the  court  refusing  so  to  instruct  or  advise." 

The  court,  in  that  case,  cited  State  v.  Haney,  19  N.  C.  390,  in  which, 
it  was  said,  the  Supreme  Court  of  North  Carolina  had  declared  the 
true  rule  upon  the  subject,  which  was  that : 

"The  practice  of  giving  such  instructions  or  advice  to  the  Jury  rests  in  the 
discretion  of  the  presiding  judge,  and  his  refusal  so  to  do  is  not  assignable 
as  error."  **No  one,"  said  the  court,  "can  require  of  the  Judge  to  give  an  in- 
struction to  the  jury,  except  on  the  law  of  the  case.  The  judge  may  caution 
them  against  reposing  hasty  confidence  in  the  testimony  of  an  accomplice. 
It  is  usual,  justifiable,  and,  we  add,  it  is  proper,  to  do  so,  where  he  has  cause 
to  apprehend  that  the  jury  may  feel  themselves  bound  to  find  a  verdict  con- 
forming to  the  positive  testimony  of  the  witness,  without  weighing  the  cir- 
cumstances of  suspicion  and  distrust  under  which  his  testimony  is  rendered." 

See  note  to  Commonwealth  v.  Price,  71  Am.  Dec.  678,  in  which  a 
large  niunber  of  cases  are  cited  to  the  same  effect. 

In  the  present  case  the  court  instructed  the  jury  that  the  evidence 
must  be  such  as  to  satisfy  their  minds  beyond  a  reasonable  doubt  and 
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to  a  moral  certainty,  and  said  that  they  should  take  into  consideration 
the  character  and  conduct  of  each  witness,  his  relation  to  the  contro- 
versy and  to  the  parties,  his  expressed  or  apparent  bias  or  partiality, 
the  reasonableness  or  unreasonableness  of  the  statements  he  makes, 
and  all  other  elements  which  tend  to  throw  light  upon  his  credibility. 
Second.  We  are  of  the  opinion  that  as  to  the  counts  of  the  indict- 
ments on  which  the  defendants  were  found  guilty  neither  Marsha 
Warrington  nor  Lola  Norris  was  an  kccomplice,  for,  while  there  was 
testimony  on  which,  if  credited,  Marsha  Warrington  might  have  been 
deemed  an  accomplice  of  the  defendants  in  persuading,  inducing,  and 
enticing  Lola  Norris  to  go  to  Reno,  tinder  the  last  two  counts  of  the 
indictments  that  question  is  eliminated  from  the  case  by  the  verdict  of 
the  jury  in  acquitting  each  of  the  defendants  on  those  counts. 

**The  test  by  which  to  determine  whether  one  is  an  accomplice  is  to  ascer- 
tain whether  he  could  be  indicted  for  the  offense  of  which  the  accused  is  be- 
ing tried.'*    12  Cyc,  445. 

*'Where  a  penal  statute  is  intended  for  the  protection  of  a  particular  class 
of  persons,  one  of  that  class  does  not  become  an  accomplice  by  submitting  to 
the  injury."    1  McClain,  Criminal  Law,  §  199. 

Thus  it  is  universally  held  that  a  woman  on  whom  an  abortion  is 
committed  is  not  an  accomplice,  although  she  assents  to  the  act.  But 
one  may  sustain  such  relation  to  an  offense  that,  while  not  an  accom- 
plice in  the  commission  of  that  offense,  he  may  be  indicted  for  a  con- 
spiracy to  commit  the  offense.    This  was  what  was  decided  in  United 

States  V.  Holte,  236  U.  S.  140,  35  Sup.  Ct.  271,  59  L.  Ed. .    There 

it  was  held  that  it  was  not  impossible  for  a  woman  transported  in  vio- 
lation of  the  act  of  June  25,  1910,  to  be  guilty  of  crime  in  conspiring 
for  the  commission  of  that  offense.    The  court  said : 

"A  conspiracy  to  accomplish  what  an  individual  is  free  to  do  may  be  a 
crime.** 

And  the  ruling  of  the  court  was  illustrated  by  a  reference  to  the 
crime  of  abortion,  as  to  which,  said  the  court : 

"A  woman  may  conspire  to  procure  an  abortion  upon  herself  when  under 
the  law  she  could  not  commit  the  substantive  crime,  and  therefore  it  has  been 
held  she  cannot  be  an  accompUce." 

The  court  recognized  the  parity  between  the  offense  committed  in 
transporting,  or  causing  to  be  transported,  a  woman  under  the  act  of 
June  25,  1910,  and  the  crime  of  abortion,  and  the  rule  that,  while  the 
person  as  to  whom  either  offense  is  committed  cannot  be  an  accomplice, 
she  may  be  prosecuted  as  a  co-conspirator  to  procure  the  commission 
of  the  offense. 

[5]  It  is  said  that  the  trial  court  erred  in  compelling  the  defendant 
Diggs  to  testify  to  certain  matters  which  were  not  the  proper  subject 
of  cross-examination.  In  his  direct  testimony  he  had  referred  to  con- 
versations between  the  parties  which  took  place  just  prior  to  the  Reno 
trip,  and  in  his  direct  examination  he  had  said  : 

•*I  got  the  full  information  of  all  the  trains  and  also  the  cost  of  trans- 
portation between  different  places  from  Sacramento  to  various  positions.  The 
next  train  leaving  town  was  10:45,  the  eastward  train,  and  we  all  agreed  to 
catch  that  train.** 
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On  his  cross-examination,  without  objection,  he  had  testified: 

"I  met  Miss  Warrington  and  Miss  Norris  frequently  the  first  week  pre- 
ceding our  trip  to  Reno." 

And  again  he  had  said,  also  without  objection: 

"We  left  for  Reno  two  weeks  after  meeting  her  on  the  levee." 

Again  he  had  said : 

"I  believe  that  was  one  week  before  we  left  for  Reno  on  a  Sunday  night" 

And  again : 

"That  night  we  went  to  Reno." 

After  this  testimony  had  been  given,  counsel  for  the  government 
propounded  this  question : 

"Q.  In  your  testimony  you  have  referred  repeatedly  to  conversations  and 
conferences  that  took  place  before  the  Reno  trip.  Now,  what  did  you  under- 
stand or  mean  by  the  Reno  trip?" 

The  question  was  objected  to  as  not  cross-examination.  The  court 
overruled  the  objection  and  remarked : 

"He  is  not  asking  him  what  occurred  on  that  trip.  He  is  simply  identify- 
ing the  trip." 

The  witness  answered: 

"It  is  perfectly  evident  what  trip  it  was." 

And  in  answer  to  the  question : 

"On  that  trip  were  you  accompanied  by  Mr.  Camlnetti,  Miss  Norris,  and 
Miss  Warrington?" 

— ^the  question  was  objected  to  as  not  cross-examination,  and  the  wit- 
ness answered: 

"They  were  along;    yes." 

We  are  unable  to  see  upon  what  ground  it  can  be  held  that  the  tes- 
timony so  admitted  constituted  error  for  which  the  judgment  should 
be  reversed.  After  the  witness  had  referred  frequently  to  the  "Reno 
trip,'*  it  was  not  improper  to  ask  him  to  identify  the  trip,  and  that  was 
all  that  was  done. 

[6]  It  is  contended  that  there  was  misconduct  of  counsel  for  the 
prosecution,  permitted  and  condoned  by  the  trial  judge,  prejudicial  to 
the  defendant  Diggs,  in  that  counsel  for  the  government  was  permitted 
to  ask  of  the  said  defendant  on  his  cross-examination  whether,  during 
the  course  of  the  trial,  and  during  the  cross-examination  of  Marsha 
Warrington,  he  had  not  repeatedly  suggested  to  his  counsel  questions 
to  be  propounded  to  her.  Marsha  Warrington  on  her  cross-examina- 
tion had  testified  as  to  her  intimate  relations  with  Diggs,  in  answer  to 
questions  propounded  by  the  latter's  counsel.  Following  this,  and 
while  Diggs  was  on  cross-examination,  he  was  asked : 

"Didn't  you  suggest  that  question  to  your  counsel?  A.  Well,  I  suggested 
that  to  my  counsel  a  long  time  before  I  came  into  the  courtroom;  ♦  ♦  » 
that  suggestion  may  have  been  made  by  me  during  the  cross-examination  of 
Miss  Warrington.    I  won't  say  that  I  did  not  make  the  suggestion." 
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In  view  of  that  testimony,  there  was  clearly  no  error  in  the  ruling 

of  the  court  upon  the  question  which  is  presented  in  the  assignment  of 

error.    It  follows  that  it  is  not  ground  for  reversing  the  judgment  in 

the  Diggs  case  that  counsel  for  the  government  remarked : 

"Counsel  for  the  defense,  prompted  by  the  defendant,  put  these  questions  to 
Marsha  Warrington." 

[7]  Error  is  assigned  to  certain  statements  and  animadversions 
made  by  the  government  counsel  as  to  the  facts  before  the  jury,  the 
guilt  of  the  defendants,  the  sanctity  of  the  home,  and  the  importance 
of  the  cases  under  consideration.  The  remarks  of  counsel  principally 
complained  of  in  both  cases  are  the  following: 

**The  eyes  of  not  only  the  people  of  the  state  of  CaUfomia  are  upon  you, 
gentlemen  of  the  jury,  awaiting  your  verdict  in  this  case,  but  the  people  of 
aU  these  United  States ;  60,000,000  or  90,000,000  people  are  awaiting  your  ver- 
dict in  this  case!*' 

Upon  objection  of  counsel  for  the  defendants,  the  court  observed: 
'*That  is  merely  a  form  of  speech" 

— and  directed  counsel  to  confine  himself  to  the  evidence. 

Again  counsel  for  the  government,  in  addressing  the  jury,  said: 

"Gentlemen,  if  there  is  any  depraved  man  in  the  world,  if  there  is  any  man 
who  has  sunk  to  the  uttermost  depths  of  depravity,  it  is  that  man  in  form, 
because  he  is  a  man  in  form  alone,  who  seduces  an  innocent  girl  and  then  ex- 
poses her  shame  to  the  world.  If  he  had  one  redeeming  trait  of  character  in 
bis  composition,  having  blasted  the  life  of  that  virgin,  he  ought  to  be  willing 
to  take  50  years  in  the  penitentiary  before  he  would  come  before  a  jury  of  his 
fellow  citizens,  and  before  the  world,  and  say.  Yes,  I  seduced  that  girl ;  be- 
fore he  would  come  before  a  jury  of  his  fellow  citizens  and  recount  time  after 
time  when  he  had  illicit  intercourse  with  this  girl.  A  decent  man  would  die 
first," 

In  the  Diggs  case  objection  was  made  by  his  counsel,  Mr.  Devlin,  as 
follows : 

"If  your  honor  please,  I  except  to  that,  because  no  such  language  came  from 
the  defendant;    it  aU  came  from  Marsha  Warrington. 

"Mr.  Roche:  It  came  from  Marsha  Warrington  upon  your  cross-examination 
for  the  first  time. 

'*Mr.  Devlin:  We  had  a  right  to  cross-examine  her. 

"The  Court:  Mr.  Sullivan,  confine  yourself  to  the  evidence;  don't  trans- 
gress it" 

In  the  Caminetti  case  counsel  for  the  government  said : 

••The  government  of  these  United  States,  gentlemen  of  the  Jury,  whom  we 
have  the  honor  to  represent  here,  your  government,  as  well  as  my  government, 
the  government  of  aU  of  us,  demands  that  the  laws  enacted  for  the  protec- 
tion and  preservation  of  its  young  and  decent  women  be  adequately  and  rig- 
idly enforced.  An  acquittal  in  this  case  would  be  a  miscarriage  of  justice, 
and  it  would  be  a  blot  upon  the  fair  name  and  escutcheon  of  California." 

In  this  connection  it  is  to  be  observed  that  in  charging  the  jury  the 
court  said : 

"I  should  suggest  to  you,  gentlemen,  that  the  statements  or  declarations  of 
counsel  made  at  the  bar  are  in  no  sense  evidence  for  your  consideration. 
You  are  to  confine  your  consideration  alone  to  the  evidence  that  has  been 
admitted  before  you  from  the  witness  stand  or  in  the  way  of  exliibits  or  other 
physical  objects  which  may  have  been  laid  before  you." 
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And  the  court  admonished  the  jury  that  they  must  not  permit  them- 
selves to  be  influenced  in  their  verdict  by  the  fact  that  the  case  had 
attracted  so  much  attention  and  given  rise  to  so  much  controversy  in 
the  public  press,  in  the  halls  of  Congress,  and  among  the  people.  The 
court  said : 

"Those  facts  are  wholly  extraneous  to  your  inquiry  or  to  mine,  and  we 
have  nothing  whatsoever  to  do  with  them.  They  in  no  way  affect  the  merits 
of  the  case,  and  you  should  be  careful  to  avoid  permitting  any  feeling  of  bias 
or  prejudice  flowing  therefrom  to  find  reflection  in  your  verdict" 

Counsel  for  the  defendants  were  apparently  satisfied  with  these  in- 
structions, and  they  made  no  request  in  either  case  that  the  jury  be 
instructed  to  disregard  the  remarks  of  counsel.  It  is  the  general  rule 
that  improper  remarks  in  argument  by  the  prosecuting  attorney,  al- 
though prejudicial,  do  not  justify  reversal,  unless  the  court  has  been 
requested  to  instruct  the  jury  to  disregard  them,  and*  has  refused  to 
do  so.  12  Cyc.  585.  In  People  v.  Shears,  133  Cal.  154,  65  Pac.  295, 
It  was  held  that,  where  the  defendant  did  not  invoke  the  action  of  the 
court  to  instruct  the  jury  that  it  was  improi>er,  and  to  disregard  it, 
but  merely  excepted  to  the  remarks  of  the  district  attorney,  the  im- 
propriety is  not  ground  for  reversal  of  the  judgment,  upon  conviction 
of  manslaughter.  A  similar  ruling  was  made  in  People  v.  Babcock, 
160  Cal.  537  117  Pac.  549. 

In  Dunlop  v.  United  States,  165  U.  S.  486,  498,  17  Sup.  Ct.  375,  379 
(41  L.  Ed.  799)  the  court  said: 

"There  is  no  doubt  that,  in  the  heat  of  argument,  counsel  do  occasionaUy 
make  remarks  that  are  not  justified  by  the  testimony,  and  which  are,  or  may 
be,  prejudicial  to  the  accused.  In  such  cases,  however,  if  the  court  Interfere, 
and  counsel  promptly  withdraw  the  remark,  the  error  wiU  generaUy  be 
deemed  to  be  cured.  If  every  remark  made  by  counsel  outside  of  the  testi- 
mony were  ground  for  a  reversal,  comparatively  few  verdicts  would  stand, 
since  in  the  ardor  of  advocacy,  and  in  the  excitement  of  trial,  even  the  most 
experienced  counsel  are  occasionaUy  carried  away  by  this  temptation." 

In  Chadwick  v.  United  States,  141  Fed.  225,  245,  72  C.  C.  A.  343, 
363,  language  was  employed  by  the  district  attorney  more  inflamma- 
tory and  more  subject  to  objection,  we  think,  than  the  language  used 
by  the  counsel  for  the  government  in  the  case  at  bar.  In  that  case 
the  defendant  objected  and  excepted,  and  no  ruling  was  made  by  the 
court.  Judge  Lurton,  for  the  Circuit  Court  of  Appeals,  in  reviewing 
the  exception,  held  that  there  was  no  reversible  error,  and  said : 

"There  is  a  degree  of  liberty  allowable  to  counsel,  whether  for  the  govern- 
ment or  the  accused,  in  respect  to  the  line  of  argument  they  shall  pursue 
and  the  inferences  to  be  drawn  from  the  evidence,  which  a  trial  judge  should 
respect  until  the  facts  of  the  case  are  overstepped  or  arguments  used  which 
plainly  abuse  the  privilege.  ♦  ♦  ♦  But  to  entitle  the  accused  to  a  re- 
versal, when  objection  is  made  and  the  language  not  withdrawn,  it  must  ai>- 
pear  that  the  matter  objected  to  was  plainly  unwarranted  and  so  improper 
as  to  be  clearly  injurious  to  the  accused." 

In  Johnston  v.  United  States,  154  Fed.  445,  83  C.  C.  A.  299,  this 
court  in  a  similar  case  said: 

**The  use  of  language  by  counsel,  calculated  to  prejudice  a  defendant  and 
not  justified  by  the  evidence,  is  improper  and  censurable,  and  should  be  dis- 
countenanced by  the  court    In  such  a  case,  it  is  the  duty  of  the  trial  court 
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to  set  aside  the  verdict,  unless  satisfied  that  the  improper  language  was  not 
instrumental  in  securing  it.  But  invective  based  on  the  evidence  and  infer- 
ences legitimately  to  be  derived  therefrom  are  not  inhibited,  and  it  is  usually 
within  the  discretion  of  the  trial  court  to  ^determine  whether  or  not  the  limits 
of  professional  propriety  have  been  exceeded.  Ordinarily  the  exercise  of 
that  discretion  will  not  be  reviewed  in  an  appellate  court,  unless  the  in- 
vective is  so  palpably  improper  that  it  may  be  st^n  to  have  been  clearly  in- 
jurious." 

We  discover  nothing  so  offensive  or  inflammatory  in  the  remarks 
of  counsel  for  the  government  as  to  require  us  on  that  ground  to  re- 
verse the  judgments.  The  trial  judge,  in  the  exercise  of  the  discretion 
vested  in  him,  did  not  regard  the  language  of  counsel  as  of  sufficient 
importance  to  call  for  further  interference  or  action  on  his  part  than 
as  indicated  in  the  above  excerpts  from  the  record,  and  therein,  we 
think,  there  was  no  abuse  of  discretion. 

[8]  It  is  contended  that  the  court  in  its  instructions  gave  to  the 
words  "concubine"  and  "mistress"  too  wide  and  inclusive  a  meaning, 
and  it  is  argued  that  the  defendants,  by  transporting  the  women  for 
the  purpose  of  making  them  their  concubines  and  mistresses,  were  not 
guilty  of  the  offense  defined  in  the  act,  and  that  the  words  "prostitu- 
tion or  debauchery,  or  any  other  immoral  practice,"  do  not  include 
concubinage,  and  that  the  immorality  denounced  by  the  White  Slave 
Traffic  Act  is  only  commercialized  vice.  The  federal  decisions  are 
against  these  contentions.  Hoke  v.  United  States,  227  U.  S.  308,  33 
Sup.  Ct.  281,  43  L.  R.  A.  (N.  S.)  906,  57  L.  Ed.  523,  Ann.  Cas.l913E, 
905 ;  Athanasaw  v.  United  States,  227  U.  S.  326,  33  Sup.  Ct.  285,  57 
L.  Ed.  528,  Ann.  Cas.  1913E,  911;  United  States  v.  Bitty,  208  U.  S. 
393,  28  Sup.  Ct.  396,  52  L.  Ed.  543 ;  United  States  v.  Flaspoller  (D.  C.) 
205  Fed.  1006;  Johnson  v.  United  States,  215  Fed.  679,  131  C.  C. 
A.  613. 

[I]  It  is  assigned  as  error  that  the  court  refused  to  instruct,  as  re- 
quested by  the  defendants,  that  in  considering  the  testimony  of 
Marsha  Warrington,  and  the  weight  to  be  given  thereto,  they  might 
consider  her  motive  in  testifying,  "whether  or  not  she  has  been  or 
appears  to  be,  acting  under  the  influence  of  any  person  or  persons, 
whether  or  not  any  promise  of  immunity  has  been  offered  to  her,  and 
any  hope  she  may  have  for  leniency  in  any  criminal  action  brought 
against  herself."  It  is  sufficient  in  answer  to  this  assignment  to  point 
to  the  fact  that  there  is  in  the  record  no  evidence  tending  in  any  way 
to  show  that  there  had  been  a  promise  of  immunity  to  Marsha  War- 
rington, or  that  she  was  acting  under  the  influence  of  any  person  or 
persons. 

[10]  It  is  urged  that  there  was  no  evidence  on  which  to  find  that 
Caminetti  took  any  part  in  transporting  the  girls  from  Sacramento 
to  Reno,  but  that,  on  the  other  hand,  the  evidence  was  that  the  tickets 
were  purchased  by  Diggs  alone.  The  record  does  not  sustain  this 
contention.  There  are  many  items  of  the  testimony  which  show  that 
the  journey  to  Reno  was  the  result  of  the  preconcerted  action  of  both 
Diggs  and  Caminetti,  and  with  a  view  to  achieve  a  common  purpose, 
which  was,  in  fact,  accomplished.  Thus  Lola  Norris  testified  that, 
on  the  afternoon  of  the  day  on  which  they  started  for  Reno,  the  four 
were  together  in  a  box  at  a  restaurant,  and  that : 


Digitized  by 


Google 


160  136  C.  O.  A.  REPORTS 

"When  we  agreed  on  Reno,  just  before  Mr.  Caminetti  left,  he  gave  me 
$20.  1  don't  know  whether  he  wanted  me  to  buy  my  own,  or  buy  my  own 
and  Miss  Warrington's  together." 

Again  she  testified  that  on  the  same  occasion  Diggs  said: 

"Some  one  would  have  to  manage  the  party,  and  the  others  would  have 
to  abide  by  his  decisions.  And  so  Mr.  Caminetti  said,  *I  will  make  you  the 
boss,'  and  so  Mr.  Diggs  took  charge  of  the  party.  Mr.  Caminetti  and  Mr. 
Diggs  were  to  share  the  expenses." 

She  testified  that  thereafter  Caminetti  left  in  search  for  money  with 
which  to  pay  for  the  trip,  and  that  on  his  return — 

**he  said  he  had  been  having  quite  a  time  trying  to  locate  the  party  who 
was  to  give  him  the  money,  but  he  finally  succeeded  in  finding  him,  and  he 
secured  the  money,  and  we  all  went  down  to  the  depot  again.  We  reached 
the  depot  about  15  minutes  before  the  train  left,  I  think.  Mr.  Diggs  went 
to  the  ticket  office  and  bought  the  tickets." 

She  testified,  also,  that  while  Diggs  was  buying  the  tickets  Cami- 
netti— 

"just  stood  there  with  us.  •  •  *  I  heard  no  objection  made  by  Caminetti 
to  the  suggestion  of  Mr.  Diggs  that  he  purchase  the  tickets." 

There  was  testimony  that  Caminetti  and  Diggs  together  rented  the 
bungalow  in  Reno  which  was  occupied  by  the  party,  and  that  while 
there  he  ordered  and  paid  for  groceries  to  be  sent  to  the  bungalow. 
In  view  of  these  features  of  the  evidence,  and  others  not  necessary 
to  recount,  the  court  below  properly  instructed  the  jury  as  follows: 

**As  to  the  question  which  has  been  argued  by  counsel  whether  the  evi- 
dence is  sufficient  to  show  that  the  defendant  transported,  or  aided  or  as- 
sisted in  transporting,  these  girls  to  Reno,  you  will  understand  that  it  is 
not  necessary,  to  sustain  this  charge,  that  the  defendant  be  shown  to  have 
himself  paid  for  the  tickets  or  other  expenses  of  that  trip.  If  he  con- 
tributed to  the  means  of  paying  such  expenses,  or  if  it  was  understood  be- 
tween himself  and  Diggs  that  he  was  thereafter  to  contribute  thereto  by 
reimbursing  Diggs,  this  would  be  sufficient  on  which  to  sustain  the  charge 
that  the  defendant  aided  and  assisted  in  such  transportation." 

[11]  It  is  contended  that  the  instructions  to  the  jury  were  errone- 
ous, in  that  thereby  the  jury  were  led  to  believe  that  the  defendants 
were  merely  charged  with  seducing  the  women  named  in  the  indict- 
ment, and  that,  if  the  jury  so  found,  they  might  find  the  defendants 
guilty.  This  contention  is  not  sustained  by  the  record.  It  appears 
therefrom  that  the  court  read  to  the  jury  the  indictment,  in  which  it 
was  charged  that  each  defendant  transported  and  caused  to  be  trans- 
ported the  two  girls  named  "for  an  immoral  purpose,  to  wit,  that  the 
aforesaid  Marsha  Warrington  should  be  and  become  the  concubine 
and  the  mistress  of  the  said  defendant,"  and  in  which  the  same  al- 
legation was  made  as  to  Lola  Norris  The  court  also  read  the  stat- 
ute and  explained  the  meaning  of  its  terms,  and,  among  other  things, 
charged  the  jury  that  if  they  found  that  these  girls  were  taken  to 
Reno  on  the  occasion  in  question,  as  testified  to  by  them,  and  that 
while  there  the  defendant  Diggs  and  his  companion,  Caminetti,  co- 
habited with  them  as  the  testimony  tends  to  show,  "then  you  may 
find  that  they  were  taken  there  with  the  immoral  purpose  and  intent 


Digitized  by 


Google 


DIGGS  V.  UNITED  STATES  101 

charged."  In  the  instructions  the  court  defined  the  terms  "concubine" 
and  *'mistress"  and  the  term  "debauchery"  as  used  in  the  statute; 
and  it  is  clear  from  the  whole  of  the  instructions  that  the  jury  must 
have  fully  understood  the  nature  of  the  charges  against  each  defend- 
ant. 

Since  writing  the  above  our  attention  has  been  directed  to  the  recent 
decision  of  the  Circuit, Court  of  Appeals  for  the  First  Circuit,  in  My- 
rick  V.  United  States,  219  Fed.  1,^  in  which  the  majority  of  that  court, 
Judge  Putnam  dissenting,  reversed  the  judgment  of  the  District  Court 
and  followed  the  rule  announced  in  Balliet  v  United  States,  129  Fed. 
689,  64  C.  C.  A.  201,  above  cited.  In  the  majority  opinion  in  that 
case  reference  is  made  to  the  fact  "that  the  question  has  not  been  defi- 
nitely decided  by  the  Supreme  Court."  We  still  entertain  the  opinion, 
however,  that  the  language  of  the  statute  and  the  utterances  of  the 
Supreme  Court  which  we  have  cited  are  sufficiently  broad  and  in- 
clusive to  justify  the  view  which  we  have  taken  of  the  effect  of  the 
act  of  March  16,  1878.  In  this  day  of  enlightened  jurisprudence  it 
is  believed  that  the  protection  against  self-incrimination  conserved  by 
the  fifth  amendment  is  to  be  classed  with  other  bars  which  the  rules 
of  the  common  law  placed  against  the  admission  of  evidence  of  the 
truth,  as  to  which,  said  Judge  Dillon  in  State  v  Gigher,  23  Iowa,  318, 
"the  tendency  of  modem  legislation  and  modern  decision  is  to  remove 
these  bars  and  to  let  in  the  light."  But  protection  against  self-incrim- 
ination is  still  afforded  in  the  provision  that  the  defendant  may  or  may 
not  testify  for  himself  as  he  may  elect.  We  think  that  when  he  elects 
to  become  a  witness  he  waives  his  constitutional  privilege  against  self- 
incrimination,  and  that  the  true  rule  is  stated  in  Wigmore  on  Evidence, 
§2276(2): 

**The  case  of  an  accused  in  a  criminal  trial,  who  voluntarily  takes  the 
stand,  is  different  Here  his  privilege  has  protected  him  from  being  asked 
even  a  single  question,  for  the  reason  that  no  relevant  fact  that  could  be 
Inquired  about  would  not  tend  to  incriminate  him.  On  this  very  hypothesis, 
then,  his  voluntary  offer  of  testimony  upon  any  fact  is  a  waiver  as  to  all 
other  relevant  facts  because  of  the  necessary  connection  between  all.*' 

And  (2)  (d): 

'•The  subject  of  the  direct  examination,  properly  construed,  is  the  whole 

fact  of  guilt  or  innocence,  and  hence  the  topic  of  cross-examination  mi.cht 

always  range  over  any  relevant  facts,  except  those  merely  affecting  credi- 
biUty." 

There  are  numerous  other  assignments  of  error,  which  we  have 
carefully  considered,  but  in  none  of  them  do  we  find  ground  for  re- 
versing either  of  the  judgments. 

Finding  no  error,  the  judgments  are  affirmed. 

WOL\^RTON,  District  Judge  (concurring).  I  am  constrained,  by 
reason  of  the  importance  of  the  cases  under  consideration,  to  set  forth 
my  views  particularly  touching  the  instructions  of  the  trial  court  rel- 
ative to  the  failure  of  the  defendants,  if  such  were  the  case,  to  deny 
or  explain  acts  of  an  incriminating  nature  that  the  evidence  of  the  pros- 
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ecution  established  against  them,  they  having  taken  the  witness  stand  in 
their  own  behalf.  In  order  to  a  clear'  understanding  of  the  view  I 
entertain,  it  is  essential  that  we  get  a  comprehensive  view  of  the  situa- 
tion. 

First,  as  to  the  Diggs  case.  Diggs  was  indicted  by  six  counts.  By  the 
first,  he  is  charged  with  transporting  Marsha  Warrington  from  Sac- 
ramento, in  California,  to  Reno,  in  Nevada,  for  the  purpose  of  de- 
bauchery, and  for  an  immoral  purpose,  namely,  that  she  should  be- 
come his  concubine  and  mistress ;  by  the  second,  that  he  transported 
Lola  Norris  from  and  between  the  same  points,  that  she  might  become 
the  mistress  and  concubine  of  F.  Drew  Caminetti;  by  the  third,  that 
he  (Diggs)  procured  a  ticket  for  Marsha  Warrington  from  Sacramento 
to  Reno,  with  the  intent  and  purpose  that  she  should  become  his  con- 
cubine and  mistress;  by  the  fourth,  that  he  procured  a  ticket  for 
Lola  Norris,  with  the  intent  and  purpose  that  she  should  give  herself 
up  to  debauchery,  and  for  an  immoral  purpose,  to  wit,  that  she  should 
become  the  concubine  and  mistress  of  one  F.  Drew  Caminetti ;  by  the 
fifth,  that  he  (Diggs)  persuaded,  induced  and  enticed  Marsha  War- 
rington to  go  from  Sacramento  to  Reno  for  the  purpose  of  debauch- 
ery, and  for  an  immoral  purpose,  to  wit,  that  she  should  become  his 
concubine  and  mistress;  and  by  the  sixth,  that  Diggs  persuaded  and 
enticed  Lola  Norris  to  go  from  Sacramento  to  Reno  for  the  purpose 
of  becoming  the  concubine  and  mistress  of  F.  Drew  Caminetti.  Diggs 
was  convicted  on  the  first  four  counts,  and  acquitted  on  the  last  two. 
The  elements  of  the  offenses  charged  are  few  and  simple,  and  com- 
prise the  transportation,  the  buying  of  the  tickets,  the  persuasion  and 
inducement,  and  the  purpose  with  which  these  things  were  done.  All 
were  the  subject  of  inquiry  at  the  trial. 

The  story  of  Marsha  Warrington  as  a  witness  runs  from  her  first 
meeting  with  Diggs  in  September,  1912,  to  the  time  that  the  four  were 
apprehended  and  placed  under  arrest  in  Reno,  Nev.  She  tells  of  her 
acts  and  demeanor  with  relation  to  Diggs,  and  of  his  acts  and  de- 
meanor toward  her,  of  improper  relations  with  him  from  time  to 
time,  of  a  trip  to  San  Francisco  with  Diggs,  Caminetti,  and  Miss  Norris 
during  the  month  of  February,  1913,  of  Diggs'  registering  under  a  ficti- 
tious name  with  her  as  man  and  wife,  of  occupying  the  same  room 
with  him  at  the  hotel  during  the  night,  of  their  going  on  to  San  Jose, 
where  they  were  again  registered  as  man  and  wife,  and  occupied  the 
same  room  in  the  hotel  for  another  night,  of  the  party  of  the  four  who 
met  at  the  house  of  Diggs  in  the  absence  of  his  wife  in  January  before 
the  Reno  trip,  and  then  in  much  detail  the  discussions  between  herself 
and  Diggs,  and  the  four  of  them,  and  what  they  did  leading  up  to  the 
final  determination  to  go  to  Reno ;  also  of  what  was  done  in  procuring 
transportation,  what  was  done  on  the  way,  and  what  was  done  in 
Reno.  It  was  a  connected  story  from  the  beginning  to  the  end.  In  all 
material  particulars  she  was  corroborated  by  Lola  Norris. 

Maury  I.  Diggs,  after  the  government  had  rested,  took  the  stand  as 
a  witness  in  his  own  behalf.  He  narrated  in  great  detail  the  history 
of  his  relations  with  Marsha  Warrington,  and  the  many  troubles  that 
came  to  him  from  their  acts  and  conduct  prior  to  the  Reno  trip,  and 
also  of  the  relationship  existing  between  Caminetti  and  Lola  Norris, 
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and  of  the  relationship  of  the  four,  charging  Marsha  Warrington  with 
having  had  improper  relations  with  him  at  the  time  the  four  were  met 
at  Diggs'  house  in  the  absence  of  his  wife,  a  thing  that  Marsha  War- 
rington denied.  Continuing,  Diggs  dwelt  at  length  upon  the  discus- 
sions had,  and  what  happened  between  him  and  Marsha  Warrington, 
and  among  the  four  of  them,  relative  to  his  and  Caminetti's  leaving 
Sacramento  for  a  while,  owing  to  the  reports  of  scandal  that  had  arisen 
and  the  trouble  in  which  they  were  involved.  He  relates  that  the  first 
conversation  he  had  with  Marsha  Warrington  with  respect  to  his  leav- 
ing the  city  was  on  the  Southern  Pacific  levee.  This  was  two  weeks  and 
one  day  before  March  9th,  the  Reno  trip  having  been  entered  upon  on 
the  10th.  Then  he  tells  of  other  conversations  had  with  her,  and  with 
Caminetti  and  Lola  Norris,  relative  to  his  and  Caminetti's  leaving  the 
city  for  a  while  to  escape  the  odium  that  was  threatening  if  they  re- 
mained. One  conversation  he  specifies  as  having  taken  place  while 
they  were  on  an  automobile  ride,  when  he  suspected "  they  were  being 
followed ;  another  during  the  last  week,  ending  March  9th,  at  the  Colum- 
bia Hotel,  in  Sacramento,  where  Diggs  was  in  hiding,  he  having  called 
Marsha  Warrington  up  and  advised  her  of  his  whereabouts ;  another 
he  names  as  having  taken  place  at  the  Peerless  Restaurant.  This  was 
on  Saturday.    He  says: 

"Then  there  was  another  conversation  Sunday  afternoon.  That  was  out  at 
Twenty-Eighth  and  J  street.  I  beUeve  I  had  called  Miss  Warrington  up  and 
made  an  appointment  to  meet  her  out  there  at  the  Park.  That  was  relative 
to  my  going  away.  I  still  maintained  that  I  was  going  South  to  get  away 
from  aU  this  trouble.  Miss  Warrington  said,  *Well,  I  have  thoroughly  made 
up  my  mind  I  am  going,  too.  I  am  going  with  you.*  ♦  ♦  ♦  The  proposition 
was  thoroughly  settled  right  there,  that  we  were  going  to  get  out  of  town. 
We  had  not  talked  at  that  time  of  exactly  where  we  would  go,  or  anything 
of  the  kind ;  but  I  was  very  much  of  the  opinion  that  I  wanted  to  go  to  Los 
Angeles,  owing  to  the  fact  that  I  had  a  lot  of  friends  there  that  had  lived 
there,  and  thought  for  a  week  or  so  I  could  have  a  good  time  down  there, 
and  come  back  home,  and  everything  would  be  all  right.  I  did  not  intend  to 
take  the  girls.  I  did  not  care  whether  they  went  with  me  or  went  alone. 
In  fact,  I  wanted  Miss  Warrington  to  stay.  ♦  ♦  ♦  After  leaving  Miss 
Warrington  and  Miss  Norris  in  the  Park,  Miss  Warrington  had  prevailed 
upon  Miss  Norris  that  she  should  go  with  her,  and  the  girls  said  that  we 
would  meet  at  the  Saddle  Rock  Restaurant  at  8  o'clock.  So  I  early  made  up 
my  mind  that  I  was  going  to  leave  town,  and  I  agreed  to  meet  them  there." 

From  there  he  went  home  to  his  wife.    He  continues  with  his  story : 

"After  I  got  in  my  house  I  thoroughly  made  up  my  mind  to  go  and  see  my 
father  and  ditch  the  appointment  with  the  girls,  and  not  see  them  any  more» 
and  take  a  chance  on  the  whole  business.  I  told  my  wife  good-by.  ♦  •  ♦ 
Mr.  Hamilton  rode  as  far  as  Eighth  and  J,  and  got  off  the  car,  and  I  went 
to  the  depot  with  the  full  intention  of  going  on  that  train  and  coming  to 
Berkeley  and  seeing  my  father.  I  missed  the  train  by  5  minutes,  owing  to  the 
fact  that  I  had  stopped  at  the  office  to  get  the  suit  The  car  did  not  get  me 
there  in  time.  I  turned  around  and  came  back  and  went  to  the  restaurant. 
The  glrlfl  were  not  there.  I  went  to  the  cigar  store  next  door  and  shook  dice 
for  dgars,  the  *twenty-six*  game.  In  a  few  minutes,  a  little  after  8  o'clock, 
I  beUeve,  the  girls  showed  up.  *  ♦  ♦  In  the  meantime  Mr.  Caminetti 
showed  up  on  the  scene.  He  was  pretty  much  under  the  Influence  of  liquor. 
He  says,  *WeU,  what  is  doing?'  I  said,  'Well,  I  am  going,  and  the  girls  say 
they  are  going,  too.'  He  said,  'Where  are  you  going?'  I  said,  'I  don't  know; 
anything  to  get  out  of  town  for  a  while.'  He  said,  *Well,  I  haven't  got  any 
money ;  I  will  go  down  town  and  get  some,'  which  he  did." 
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Here  Diggs  relates  that  he  went  out  and  made  inquiry  as  to  the  time 
of  departure  of  all  trains  leaving  Sacramento  that  night.  Then  he 
continues : 

"So  the  thing  came  up;  the  next  train  leaving  town  was  10;45,  the  east- 
bound  train,  and  we  all  agreed  to  catch  that  train.  I  called  Mr.  Camlnettl 
up  on  the  telephone  again.  ♦  ♦  ♦  He  did  not  show  up  for  that  train. 
Miss  Warrinirton  and  Miss  Norris  and  I  went  over  to  the  depot  When  the 
train  got  ready  to  go,  I  thoroughly  made  up  my  mind  between,  the  restaurant 
and  the  depot  that  I  did  not  care  who  went,  or  who  was  ready  to  go,  or  any- 
thing else;  if  the  crowd  was  not  ready  to  go,  I  was  going  alone;  I  was  go- 
ina:  to  pet  out  of  town.  Mr.  Caminetti  did  not  appear.  Miss  Norris,  I  he- 
lieve,  stayed  in  the  little  car  house,  the  street  car  station  at  the  end  of  the 
line,  at  the  depot.  Miss  Warrington  walked  over  to  the  Southern  Pacific 
Station  with  me,  and  the  train  stopped.  We  were  contemplating  about  taking 
it.  Marsha  said  to  me,  'Now,*  she  said,  *You  go  on  and  take  the  train;  if 
your  wife  is  wise  to  ine,  I  am  scared  to  death;  I  am  afraid  she  will  cause 
you  harm  or  trouble,  or  have  you  arrested,  and  you  better  get  out  of  here.' 
I  was  contemplating  in  my  own  mind  whether  to  take  the  train  or  not  Then 
I  believe  I  said  to  Marsha,  *No,  I  will  not  take  that  train.'  I  said,  *If  there 
is  going  to  be  any  staying  here,  I  am  no  piker,  and  I  will  stay  here  and  face 
this  whole  thing  with  the  rest  of  you ;  I  am  not  going  to  go  away  and  leave 
you  here.'  Then  we  vvent  back  to  the  restaurant.  Mr.  Caminetti  did  not  ap- 
pear, so  we  went  back  to  the  restaurant.  ♦  *  ♦  We  all  talked  over  again 
the  serious  condition  that  we  were  in  and  where  we  would  go.  There  was 
no  specific  place  mentioned  at  the  time  during  the  conversation  as  to  wh«re 
we  would  go;  no  terminal  point  at  all.  We  merely  talked  over  different 
routes  and  different  lines  and  different  times  of  arrivals  of  different  trains 
{roing  out  of  Sacramento  to  the  different  places.  There  was  no  positive  ter- 
minal settled  upon  at  all.  That  is  about  all  that  occurred  there.  At  this  time 
('amiuetti  had  not  got  back  yet.  In  nearly  every  conversation  we  had,  when 
we  spoke  of  our  conditions  and  the  probable  arrest  of  us — us  boys,  I  mean — 
Marsha  or  Lola,  either  one,  invariably  would  ask,  'What  will  they  do  to  us? 
What  will  happen  to  us  if  these  things  come  out?*  From  our  meager  knowl- 
edge of  the  law,  we  explained  to  them  as  near  as  we  could  what  would  liappeu 
if  anybody  chose  to  press  them,  and  they  thereupon  would  ask,  'Who  will 
press  usV  I  cannot  remember  all  the  questions  they  asked,  but  Miss  Warring- 
ton asked  me  what  my.  wife  could  do  to  her  if  she  knew  she  was  keeping  com- 
pany with  me;  and  I  told  her  that,  owing  to  the  fact  that  she  was  not  21, 
I  thought—  I  said  I  was  not  straight  on  the  Juvenile  Law,  but  I  believed  she 
could  institute  proceedings  against  her  through  the  Juvenile  Court  if  she 
wanted  to.  I  also  told  her  that  if  she  had  any  money  my  wife  could  sue  her 
for  alienation  of  her  husband's  affections.  That  was  told  her  upon  her  re- 
quest as  to  what  would  hai>pen  to  her." 

Thus  ended  the  examination  in  chief  of  Diggs,  testifying  in  his 
own  behalf. 

The  testimony  of  the  government  shows,  and  it  is  not  disputed,  that 
the  four  took  the  train  later  on  the  same  night  for  Reno.  On  cross- 
examination  Diggs  says:  *'We  left  for  Reno  two  weeks  after  meet- 
ing her  on  the  levee."  And  again  he  says,  referring  to  a  ride  about 
town :  **That  was  one  week  before  we  left  for  Reno.'*  Further  on 
he  was  asked:  "In  your  testimony  you  have  referred  repeatedly  to 
conversations  and  events  that  took  place  before  the  Reno  trip.  Now, 
what  did  you  understand  to  mean  by  the  Reno  trip?"  To  which  he 
answered,  over  objections:  "It  is  perfectly  evident  what  trip  it  was." 
And  so  it  was,  without  question. 

Now,  the  purpose  of  the  defense  in  offering  the  testimony  of  Digg^s 
to  the  point  where  he  terminated  it  was  threefold :  First,  to  show  that 
there  was  no  persuasion  or  inducement  on  his  part,  causing  the  girls  to 
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go  on  the  trip ;  second,  to  discredit  the  girls ;  and,  third,  to  shade  the 
purpose  for  which  the  girls  were  taken  or  went  upon  the  trip.  This 
comprehends  practically  the  whole  case,  except  the  fact  of  the  purchase 
of  the  tickets  and  the  transportation  from  Sacramento  to  Reno.  And 
yet  these  latter  are  so  conjoined  in  time  and  circumstance  with  the 
former  that  there  is  no  discernible  line  of  cleavage  whereby  the  testi- 
mony touching  the  one  set  of  facts  may  be  cut  off  from  its  relation  to 
the  other. 

I  am  firmly  persuaded  that  the  defendant,  having  taken  the  stand  and 
offered  his  testimony  upon  the  merits  of  his  case,  and  having  entered 
into  it  in  part,  rendered  himself  amenable  to  cross-examination  as  to 
the  whole,  and,  further,  when  he  sought  to  show  that  the  girls  went 
upon  the  journey  of  their  own  free  will  and  accord,  without  persua- 
sion and  inducement  upon  his  part,  then  that  his  acts  and  demeanor 
at  the  time  of  leaving,  including  the  purchase  of  tickets,  and  while  upon 
the  trip  and  at  Reno,  became  subjects  of  perfectly  legitimate  inquiry 
to  test  the  accuracy  of  his  own  rendition  of  how  they  all  came  to  go 
upon  the  same  journey.  A  defendant  cannot  tell  a  half  story  touching 
his  defense,  which  is  a  half  story  from  his  standpoint  of  the  merits  of 
the  case,  then  abruptly  stop  in  his  course  and  decline  to  answer  further, 
and  expect  to  reap  the  benefit  for  himself  to  be  derived  therefrom, 
without  incurring  the  discredit  that  is,  by  the  rules  of  evidence  and  le- 
gal inference,  visited  upon  the  ordinary  witness  pursuing  a  like  course. 
Mr.  Wigmore,  in  his  work  on  Evidence  (volume  4,  §  2276,  subd.  2), 
states  the  rule  very  succinctly  which  I  think  is  applicable  in  the  present 
case.  After  having  discussed  the  rule  applicable  in  the  case  of  an 
ordinary  witness,  he  says : 

"The  case  of  an  accused  in  a  criminal  trial,  who  voluntarily  takes  the 
stand,  is  diflPercnt.  Here  his  privilege  has  protected  him  from  being  asked 
even  a  single  question,  for  the  reason  that  no  relevant  fact  that  could  be  in- 
quired about  would  not  tend  to  criminate  him.  Oh  this  very  hypothesis,  tbeu, 
his  voluntary  offer  of  testimony  upon  any  fact  is  a  waiver  as  to  all  otlier 
relevant  facts,  because  of  the  necessary  connection  between  all.  His  situation 
is  distinct  from  that  of  the  ordinary  witness,  with  reference  to  the  point  of 
time  when  a  waiver  can  be  predicated,  because  the  ordinary  witness  is  com- 
pelhHi  to  take  the  stand  in  the  first  instance,  and  his  opportunity  for  choice 
does  not  come  till  later,  when  some  part  of  the  criminating  fact  is  asked  for, 
while  the  accused  has  the  choice  at  the  outset.  From  the  point  of  view  of 
the  actual  prescience  of  witness  and  accused,  the  result  is  the  same.  Each 
knows  well  enough  that  the  inquiries  will  be  upon  topics  relevant  to  the 
charge  in  issue;  but  that  is  immaterial.  The  question  is:  What  does  he 
know  as  to  the  connection  between  the  first  question  and  a  possible  suDse- 
quent  incriminating  question?  Now,  the  accused  knows  that  there  must  al- 
ways be  such  a  coimection,  and,  if  there  is  not,  then  his  answer  cannot  be  a 
waiver.  The  result  is,  then,  that  the  accused,  as  to  all  facts  whatever  (except 
those  which  merely  impeach  his  credit,  and  therefore  are  not  related  to  the 
charge  In  Issiie),  has  signified  his  waiver  by  the  initial  act  of  taking  the 
stand." 

Further  on  he  says  (subdivision  **d") : 

•*The  subject  of  the  direct  examination,  properly  construed,  is  the  whole  fact 
of  guilt  or  Innocence,  and  hence  the  topic  of  cross-examination  might  always 
range  over  any  relevant  facts  except  those  merely  affecting  credibUity." 

So  it  is  said,  in  State  v.  Wentworth,  65  Me.  234,  243  (20  Am.  Rep. 
688): 
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**If  he  [defendant]  discloses  part,  he  must  disclose  the  whole  In  relation  to 
the  subject-matter  about  which  he  has  answered  in  part  ♦  ♦  ♦  Answer- 
ing truly  in  part  with  answers  exonerative,  he  cannot  stop  midway,  but  must 
proceed,  though  his  further  answers  may  be  self-lncrimlnatiye.  Answering 
falsely  as  to  the  subject-matter,  he  is  not  to  be  exempt  from  cross-examination 
because  his  answers  to  such  cross-examination  would  tend  to  show  the  falsity 
of  those  given  on  direct  examination.  If  it  were  so,  a  preference  would  be 
accorded  to  falsehood  rather  than  to  truth." 

And  again  it  is  said,  in  State  v.  Ober,  52  N.  H.  459,  13  Am.  Rep.  88: 

"Having  testified  concerning  a  part  of  the  transaction,  in  which  it  was  al- 
leged that  he  was  criminally  concerned,  without  claiming  his  constitutional 
privilege,  it  was  too  late  for  him  to  halt  at  that  i)oint  which  suited  his  own 
convenience." 

See,  also,  Connors  v.  Peonle,  50  N.  Y.  240;  Stover  v.  People.  56 
N.  Y.  315;  Heldt  v.  State,  20  Neb.  492,  30  N.  W.  626,  57  Am.  Rep. 
835 ;  Lee  v.  State,  56  Ark.  4,  19  S.  W.  16 ;  Clarke  v.  State,  78  Ala.  474, 
56  Am.  Rep.  45 ;  State  v.  Tatman,  59  Iowa,  471,  13  N.  W.  632 :  State 
V.  Larkin,  250  Mo.  218,  157  S.  W.  600,  46  L.  R.  A.  (N.  S.)  13 ;  State  v. 
Raftery,  252  Mo.  72,  158  S.  W.  585. 

The  Supreme  Court  has  enunciated  the  same  principle,  while  perhaps 
not  deciding  the  exact  question  here  involved.  In  Fitzpatrick  v.  United 
States,  178  U.  S.  304,  315,  20  Sup.  Ct.  944,  948  (44  L.  Ed.  1078),  the 
court  says : 

"Where  an  accused  party  waives  his  constitutional  privilege  of  silence, 
takes  the  stand  in  his  own  behalf,  and  makes  his  own  statement,  it  is  clear 
that  the  prosecution  has  a  right  to  cross-examine  him  upon  such  statement 
with  the  same  latitude  as  would  be  exercised  in  the  case  of  an  ordinary  wit- 
ness, as  to  the  circumstances  connecting  him  with  the  alleged  crime.  While 
no  inference  of  guilt  can  be  drawn  from  his  refusal  to  avaU  himself  of  the 
privilege  of  testifying,  he  has  no  right  to  set  forth  to  the  jury  aU  the  facts 
which  tend  in  his  favor,  without  laying  himself  open  to  a  cross-examination 
upon  those  facts.  The  witness  having  sworn  to  an  aUbi,  it  was  perfectly 
competent  for  the  government  to  cross-examine  him  as  to  every  fact  which 
had  a  bearing  upon  his  whereabouts  upon  the  night  of  the  murder,  and  as  to 
what  he  did  and  the  persons  with  whom  he  associated  that  night  Indeed, 
we  know  of  no  reason  why  an  accused  person,  who  takes  the  stand  as  a  wit- 
ness, should  not  be  subject  to  cross-examination  as  other  witnesses  are." 

In  this  case  reference  is  made  to  State  v.  Lurch,  12  Or.  99,  6  Pac. 
408,  and  State  v.  Saunders,  14  Or.  300,  12  Pac.  441.  But  these  cases 
fall  clearly  within  the  exception  noted  by  Mr.  Wigmore.  The  Oregon 
statute  seems  to  limit  the  right  of  cross-examination  to  "all  facts  to 
which  he  [defendant]  has  testified."    Sess.  Laws  1880,  p.  28. 

In  Sawyer  v.  United  States,  202  U.  S.  150,  165,  26  Sup.  Ct.  575,  579 
(50  L.  Ed.  972,  6  Ann.  Cas.  269),  the  court  seems  to  have  interpreted 
the  rule  slightly  more  broadly  than  was  announced  in  the  Fitzpatrick 
Case.     It  says: 

"It  has  been  held  in  this  court  that  a  prisoner  who  takes  the  stand  in  his 
own  behalf  waives  his  constitutional  privilege  of  silence,  and  that  the  prose- 
cution has  the  right  to  cross-examine  him  upon  his  evidence  in  chief,  with  the 
same  latitude  as  would  be  exercised  in  the  case  of  an  ordinary  witness,  as 
to  the  circumstances  connecting  him  with  the  crime." 

And  again,  in  Powers  v.  United  States,  223  U.  S.  303,  315,  32  Sup. 
Ct.  281,  284  (56  L.  Ed.  448),  the  court  says: 
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"HaTlng  taken  the  stand  In  his  own  behalf,  and  given  the  testimony  above 
recited,  tending  to  show  that  he  was  ilot  guilty  of  the  offense  charged,  he  was 
required  to  submit  to  cross-examination,  as  any  other  witness  in  the  case 
would  be,  concerning  matter  x>ertinent  to  the  examination  in  chief." 

These  cases,  it  would  seem,  in  principle,  decide  practically  the  very 
point  in  issue  here.  When  it  is  once  ascertained  that  the  inquiry 
touching  what  was  done  at  the  depot  on  the  night  and  at  the  time  the 
four  left  for  Reno,  and  what  took  place  on  the  journey,  and  what  hap- 
pened at  Reno,  was  proper  and  legitimate  subject-matter  for  the  cross- 
examination  of  Diggs,  it  follows  with  absolute  persuasion  that  the 
court's  instruction  complained  of  was  not  error  for  which  a  reversal 
should  be  had. 

The  case  of  Balliet  v.  U-nited  States,  129  Fed.  689,  64  C.  C.  A. 
201,  would  seem  to  be  opposed  to  this  view,  but  we  are  not  advised 
respecting  the  testimony  offered  in  chief,  and  are  without  light  as  to 
the  precise  relation  which  the  inferences  sought  to  be  drawn  bear  to 
the  matter  testified  to.  Sanborn,  Circuit  Judge,  in  his  concurring  opin- 
ion, has  this  to  say  on  the  subject: 

•*But  in  the  federal  courts  the  line  of  demarcation  which  limits  a  rightful 
cross-examination  is  clear  and  well-defined.  It  is  the  line  between  subjects 
relative  to  which  the  witness  was  examined  upon  the  direct  examination  and 
those  concerning  which  he  was  not  required  to  testify." 

It  may  be  that  the  defendant  might  be  called  to  testify  to  some  col- 
lateral fact — that  is,  as  to  some  matter  distinct  from  the  real  merits 
of  the  case  and  yet  having  some  pertinent  bearing — and  not  be  sub- 
ject to  cross-examination  as  to  the  merits ;  as,  for  instance,  if  a  de- 
fendant in  a  murder  case  were  called  to  testify  merely  whether  or  not 
he  was  related  to  the  deceased.  In  such  a  case  it  would  be  a  strange 
stretch  of  the  rule  to  hold  that  he  could  be  cross-examined  as  to  wheth- 
er he  committed  the  murder.  But  where  a  defendant  has  taken  the 
stand,  and  has  once  entered  upon  a  disclosure  or  a  recital  of  part  of 
the  details  relating  to  the  offense  charged,  the  offense  charged  becomes 
the  subject-matter  of  the  inquiry  in  chief,  and  the  defendant  subjects 
himself  to  cross-examination  touching  the  entire  subject-matter.  And 
this  is  my  position  in  the  present  case.  With  all  due  respect  for  the 
court  deciding  the  Balliet  Case,  I  am  unable  to  adopt  its  conclusion. 

In  the  very  recent  case  of  Myrick  v.  United  States,  219  Fed.  1,  134 
C.  C.  A.  619,  the  court  was  of  the  opinion : 

'That  the  defendant  Cunningham,  by  taking  the  stand  and  testifying  as  to 
the  commissions  paid  to  agents,  did  not  waive  his  constitutional  right  to  be 
free  from  unfavorable  comment  on  matters  to  which  his  testimony  did  not 
relate,  and  as  to  which  he  said  nothing." 

This  case  I  do  not  regard  as  opposed  to  the  view  here  entertained. 

I  have  discussed  in  particular  the  Diggs  case.  But  the  facts  of  the 
Caminetti  case,  although  Caminetti  did  not  go  so  minutely  into  the  pre- 
vious relationship  existing  between  him  and  Diggs  with  Lola  Norris  and 
Marsha  Warrington,  bring  it  within  the  same  principle,  and  the  same 
conclusion  would  follow,  Caminetti's  especial  purpose  in  testifying  was 
to  show  the  particular  motive  which  induced  him  to  embark  upon  the 
expedition. 
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Upon  all  other  questions  in  the  case,  I  concur  with  the  views  ex- 
pressed by  Judge  GILBERT  in  the  prevailing  opinion. 

ROSS,  Circuit  Judge  (dissenting).  These  are  companion  cases,  the 
respective  plaintiffs  in  error  being  companions  in  the  transactions  out 
of  which  the  cases  arose.  The  record  and  arguments  in  each  case  are 
much  alike,  and  therefore  the  cases  may  be  properly  and  conveniently 
disposed  of  together. 

The  party  defendant  in  the  first  case  tried  in  the  court  below — Dige^s 
— was  at  the  times  in  question  about  26  years  old,  residing  with  his  wife 
and  one  child  in  the  city  of  Sacramento,  where,  according  to  the  evi- 
dence he  was  somewhat  prominent  as  an  architect  and  otherwise. 

The  defendant  in  the  other  case — Caminetti — was  about  two  years 
younger,  and  had  a  wife  and  two  children  with  whom  he  resided  in 
the  same  city,  and  where  he  occupied  an  official  position  of  some  con- 
sequence, and  was  also  a  man  of  some  prominence.  The  two  were 
close  friends.  Two  girls,  named  respectively  Marsha  Warrington  and 
Lola  Norris,  were  at  the  same  time  living  in  the  same  city — ^the  first 
mentioned  with  her  father  and  stepmother,  and  the  second  with  her 
parents,  all  of  whom  were  respectable  people. 

In  both  cases  there  was  testimony  given  tending  to  show  that  several 
weeks  before  the  commission  of  the  acts  which  constitute  the  basis 
of  the  indictments  a  saloon  keeper  named  Austin,  who  was  an  intimate 
friend  of  Diggs,  and  also  a  friend  of  Miss  Warrington,  introduced 
the  two  on  a  street  in  Sacramento.  Miss  Warrington  was  then  about 
20  years  old  and  a  stenographer ;  Lola  Norris,  about  a  year  younger, 
was  her  intimate  friend.  The  result  was  that  these  four  persons 
almost  immediately  commenced  going  about  together  frequently,  often 
to  disreputable  places,  at  different  times  Diggs  taking  the  four  in 
his  machine  on  trips  about  the  city  and  to  outside  places,  where  they 
sometimes  spent  the  night;  he  registering  under  an  assumed  name 
with  Marsha  Warrington  as  his  wife,  and  Caminetti  under  an  assumed 
name  with  Lola  Norris  as  his  wife,  in  each  instance  where  the  night 
was  spent  away  from  home  the  girls  deceiving  their  respective  parents 
by  false  representations  as  to  where  they  were  going. 

The  two  girls  were  the  chief  witnesses  against  the  defendants  on 
their  trials.  Marsha  Warrington  herself  testified  to  her  seduction  by 
Diggs  and  that  she  had  become  pregnant  by  him  prior  to  the  trip  to 
Reno,  Nev.,  upon  which  trip  the  indictments  are  founded.  Lola  Norris 
testified  that  Caminetti  had  not  accomplished  his  diabolical  purpose 
prior  to  their  arrival  in  Reno,  although  she  admitted  that  she  had  spent 
the  night  with  him  on  at  least  one  of  the  trips  out  of  Sacramento  to 
near-by  places,  and  had  occupied  the  same  bed  with  him  in  the  draw- 
ing room  of  a  Pullman  car  on  the  trip  to  Reno ;  Diggs  and  Miss  War- 
rington occupying  the  other  bed  in  the  same  drawing  room. 

There  was  evidence  tending  to  show  that  prior  to  the  Reno  trip 
the  conduct  of  these  four  persons  had  become  more  or  less  known  in 
Sacramento  and  a  subject  of  comment  there,  and  that  publicity  as  well 
as  court  proceedings  became  imminent  before  the  four  departed  from 
Sacramento  for  Reno,  Nev.,  from  which  latter  place  they  were  brought 
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back  by  officers  of  the  law  after  having  spent  several  days  and  nights 
in  Reno  in  a  cottage  which  the  men  had  rented  under  assumed  names, 
and  where  Diggs  lived  with  Miss  Warrington  as  husband  and  wife, 
and  where  Caminetti  maintained  the  same  pretended  relationship  with 
Miss  Norris. 

Subsequently  the  indictments  in  the  present  cases  were  presented 
and  filed — that  against  Diggs  containing  six  counts,  and  the  one  against 
Caminetti  four  counts. 

In  the  Diggs  case  the  first  count  is,  in  substance,  that  on  the  15th  day 
of  January,  1913,  at  Sacramento,  the  defendant  did  willfully,  knowing- 
ly, feloniously,  and  unlawfully  transport  and  cause  to  be  transported, 
and  aid  and  assist  in  obtaining  transportation  for,  Marsha  Warring- 
ton from  Sacramento,  Cal.,  to  Reno,  Nev.,  over  the  line  of  the  Southern 
Pacific  Company,  a  railroad  corporation  engaged  in  carrying  passengers 
from  one  state  to  the  other,  "for  the  purpose  of  debauchery  and  for 
an  immoral  purpose,  to  wit,  that  the  aforesaid  Marsha  Warrington 
should  be  and  become  the  concubine  and  the  mistress  of  the  said  de- 
fendant." 

The  second  count  contains  like  averments  in  respect  to  Lola  Norris 
"for  the  purpose  of  debauchery  and  for  an  immoral  purpose,  to  wit, 
that  the  aforesaid  Lola  Norris  should  be  and  become  the  concubine  and 
the  mistress  of  one  F.  Drew  Caminetti." 

The  third  count  charges  that  the  defendant  on  the  15th  day  of  Janu- 
ary, 1913,  at  Sacramento,  did  willfully,  unlawfully,  and  feloniously, 
knowingly  procure  and  obtain,  and  cause  to  be  procured  and  obtained, 
and  aid  and  assist  in  procuring  and  obtaining,  a  ticket  issued  by  the 
Southern  Pacific  Company  at  its  office  in  the  city  of  Sacramento  for 
passage  between  that  city  and  Reno,  in  the  state  of  Nevada,  to  be  used 
by  Marsha  Warrington,  in  interstate  commerce,  in  traveling  from  Sac- 
ramento to  Reno  over  the  line  of  the  Southern  Pacific  Company,  a  com- 
mon carrier  engaged  in  the  business  of  carrying  passengers  between  the 
points  named,  whereby  the  said  girl  was  then  and  there  so  transported, 
"with  the  intent  and  purpose  on  the  part  of  the  said  defendant  that 
said  girl,  Marsha  Warrington,  should  give  herself  up  to  debauchery 
and  for  an  immoral  purpose,  to  wit,  that  the  aforesaid  Marsha  War- 
rington should  be  and  become  the  concubine  and  the  mistress  of  the 
said  defendant." 

The  fourth  count  contains  substantially  the  same  averments  as  the 
third,  except  as  to  the  name  of  the  girl;  Lola  Norris  being  therein 
named,  instead  of  Marsha  Warrington,  and  excepting  the  intent  with 
which  such  transportation  of  Lola  Norris  is  alleged  to  have  been  made, 
the  same  being,  as  alleged  in  the  second  count,  "with  the  intent  and 
purpose  on  the  part  of  the  said  defendant  that  said  girl,  Lola  Norris, 
should  give  herself  up  to  debauchery  and  for  an  immoral  purpose,  to 
wit,  that  the  aforesaid  Lola  Norris  should  be  and  become  the  concu- 
bine and  the  mistress  of  one  F.  Drew  Caminetti." 

The  fifth  count  alleges  that  on  the  same  day  and  year,  at  Sacramento, 
the  defendant  did  willfully,  unlawfully,  and  feloniously,  knowingly 
persuade,  induce,  and  entice,  and  cause  to  be  persuaded,  induced,  and 
enticed,  and  aid  and  assist  in  persuading,  inducing,  and  enticing,  Marsha 
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Warrington  to  go  from  Sacramento,  Cal.,  to  Reno,  Nev.,  in  interstate 
commerce  over  the  line  of  railroad  of  the  Southern  Pacific  Company, 
"for  the  purpose  of  debauchery  and  for  an  immoral  purpose,  to  wit, 
that  she,  the  said  Marsha  Warrington,  should  be  and  become  the  con- 
cubine and  the  mistress  of  the  said  defendant." 

The  sixth  count  makes  substantially  the  same  allegations  as  the  fifth, 
except  in  respect  to  the  girl  named ;  Lola  Norris  being  therein  named, 
instead  of  Marsha  Warrington,  and  except  in  respect  to  the  intent, 
which  is  therein  charged  to  be  "for  the  purpose  of  debauchery  and  for 
an  immoral  purpose,  to  wit,  that  she,  the  said  Lola  Norris,  should  be 
and  become  rfie  concubine  and  the  mistress  of  one  F.  Drew  Caminetti." 

Under  that  indictment  Diggs  was  found  guilty  as  charged  in  the 
first  four  counts,  upon  which  conviction  the  judgment  against  him  is 
based;  the  jury  returning  no  verdict  in  respect  to  the  last  two  counts 
of  the  indictment,  and  no  further  action  by  the  court  in  respect  thereto 
appearing  to  have  been  taken. 

In  the  Caminetti  case  the  first  count  charges,  in  substance,  that  on 
the  15th  day  of  January,  1913,  at  Sacramento,  Cal.,  the  defendant  did 
willfully,  knowingly,  and  feloniously,  unlawfully  transport  and  cause 
to  be  transported,  and  aid  and  assist  in  obtaining  transportation  for, 
and  in  transporting  in  interstate  commerce,  from/  Sacramento  to 
Reno,  Nev.,  over  the  line  of  railroad  of  the  Southern  Pacific  Company, 
a  common  carrier  engaged  in  carrying  passengers  between  the  two  cities 
named,  a  certain  girl,  to  wit,  one  Lola  Norris,  "for  the  purpose  of 
debauchery  and  for  an  immoral  purpose,  to  wit,  that  the  aforesaid  Lola 
Norris  should  be  and  become  the  concubine  and  the  mistress  of  the 
said  defendant." 

The  second  count  contains  substantially  the  same  averments  as  the 
first,  except  that  Marsha  Warrington  is  therein  named,  instead  of  Lola 
Norris,  and  except  as  to  the  intent,  which  is  therein  charged  to  be  "for 
the  purpose  of  debauchery  and  for  an  immoral  purpose,  to  wit,  that 
the  aforesaid  Marsha  Warrington  should  be  and  become  the  concubine 
and  the  mistress  of  one  Maury  L  Diggs." 

The  third  count  charges,  in  substance,  that  the  defendant  on  the  day 
and  year  already  mentioned,  at  Sacramento,  did  willfully,  unlawfully, 
and  feloniously,  knowingly,  persuade,  induce,  and  entice,  and  cause  to 
be  persuaded,  induced,  and  enticed,  and  aid  and  assist  in  persuading, 
inducing,  and  enticing,  Lola  Norris  to  go  from  the  city  of  Sacramento, 
Cal.,  to  Reno,  Nev.,  in  interstate  commerce  over  the  line  of  railroad  of 
the  Southern  Pacific  Company,  a  common  carrier  of  passengers  between 
the  points  named,  "for  the  purpose  of  debauchery  and  for  an  immoral 
purpose,  to  wit,  that  she,  the  said  Lola  Norris,  should  be  and  become 
the  concubine  and  the  mistress  of  the  said  defendant." 

The  fourth  count  makes  substantially  the  same  charges  as  the  third 
count,  except  as  to  the  girl,  who  is  therein  alleged  to  be  Marsha  War- 
rington, and  in  respect  to  the  intent,  which  is  therein  alleged  to  be  "for 
the  purpose  of  debauchery  and  for  an  immoral  purpose,  to  wit,  that 
she,  the  said  Marsha  Warrington,  should  be  and  become  the  concubine 
and  the  mistress  of  one  Maury  L  Diggs." 

Under  that  indictment  Caminetti  was  found  by  the  jury  guilty  as 


Digitized  by 


Google 


DIOGS  V.  UNITED  STATES  171 

charged  in  the  first  count,  and  not  guilty  upon  each  of  the  other  counts, 
upon  which  verdict  the  judgment  against  him  is  based. 

In  each  case  the  distinct  and  specific  purpose  alleged  in  the  indict- 
ment in  the  alleged  acts  of  the  defendant,  as  respects  Marsha  Warring- 
ton, was  that  she  "should  be  and  become  the  concubine  and  the  mistress 
of"  Diggs,  and,  as  respects  Lola  Norris,  that  she  "should  be  and  be- 
come the  concubine  and  the  mistress  of"  Caminetti. 

However  depraved  and  heinous  the  conduct  of  the  two  men  was,  yet, 
when  brought  before  the  court  upon  indictment,  the  same  legal  pre- 
simiption  of  innocence  of  the  offenses  charged  attended  them  that  ac- 
companies every  other  person  legally  charged  with  crime,  and  the  same 
obligation  rested  upon  the  prosecution  to  establish  their  guilt  by  legal 
proof  beyond  a  reasonable  doubt  that  arises  in  the  case  of  every  other 
person  legally  accused  of  crime — ^the  ultimate  determination  of  the 
facts  resting,  as  in  every  criminal  case,  with  the  jury,  rightly  instructed 
by  the  court  as  to  the  law  governing  the  case. 

In  each  of  the  present  cases  a  large  amount  of  evidence  was  intro- 
duced and  many  incriminating  facts  and  circumstances  testified  to. 
Witnesses  were  sworn  and  testified  on  both  sides.  In  the  Diggs  case 
that  defendant  was  sworn  on  his  own  behalf  and  testified  at  length 
concerning  his  relations  with  Miss  Warrington,  and  concerning  the 
actions  and  relations  of  all  four  of  the  persons  here  under  considera- 
tion, prior  to  their  departure  from  Sacramento  on  the  Reno  trip ;  but  in 
respect  to  their  actions  and  relations  on  that  trip,  and  while  remaining 
in  Reno,  he  neither  testified  nor  was  questioned,  either  on  direct  or 
cross-examination.  In  respect  to  all  of  those  matters  he  chose  to  remain 
silent ;  and  one  of  the  principal  questions  in  the  Diggs  case  relates  to  the 
instruction  given  by  the  trial  court  to  the  jury  respecting  his  silence  in 
that  regard. 

On  the  part  of  the  prosecution  the  actions  and  relations  of  the  par- 
ties on  the  Reno  trip  and  during  the  time  they  remained  in  that  city  was 
fully  gone  into,  and  much  evidence  was  also  given  by  the  government 
tending  to  show  that  the  two  girls  were  persuaded  and  induced  by  the 
two  men  to  go  with  them  on  that  trip,  although  the  testimony  given  by 
Diggs  in  his  own  behalf,  if  believed  by  the  jury  to  be  true,  directly  tend- 
ed to  show  that  there  was  no  inducement  or  persuasion  on  the  part  of 
the  men,  but,  on  the  contrary,  that  the  girls  went  with  them  willingly, 
and,  as  to  Miss  Warrington,  insistently. 

Among  the  details  of  the  trip  and  the  stay  of  the  four  in  Reno  was 
the  following  testimony  of  the  two  young  women  introduced  on  be- 
half of  the  prosecution :  That  they  left  Sacramento  for  Reno  the  night 
of  March  9,  1913,  is  undisputed.  Among  other  things,  Miss  Warring- 
ton testified: 

** After  Mr.  Diggs,  Miss  Norris,  and  myself  reached  the  depot,  the  train 
canae  in,  and  I  told  Mr.  Diggs  to  go  on  and  take  the  train,  and  that  I 
was  i)erfectly  wlUing  to  stay  In  Sacramento  and  would  not  go  with  him.  He 
said,  'No  ;*  that  he  wanted  me  to  go.** 

Caminetti  not  having  been  in  time  for  that  train,  Diggs  reached  him 
by  telephone  and  arranged  a  further  meeting  of  the  party  with  Cami- 
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netti  at  the  Saddle  Rock  restaurant,  concerning  which  meeting  Miss 
Warrington  further  testified: 

"When  Mr.  Caminettl  reached  there,  he  said  he  had  some  money  and 
that  he  would  go  on  the  next  train.  We  then  left  the  Saddle  Rock  and 
went  to  the  depot,  reaching  it  about  12  o'clock.  Mr.  Diggs  said  for  us  ta 
wait  and  he  would  get  the  tickets;  we  waited,  and  he  got  the  tickets  at 
the  ticket  office  in  the  depot.  I  waited  with  Mr.  Caminetti  and  ^liss  Norris ; 
then  the  train  came  and  we  got  on.  It  was  an  ordinary  Pullman  car,  and 
^Ir.  I)lj:?s  got  a  drawing  room  from  the  Pullman  conductor  and  he  paid 
for  it.  We  waited  until  it  was  made  up,  then  the  four  of  us  entered.  Mr. 
Diggs,  I  think,  ordered  the  porter  to  make  up  the  drawing  room.  There 
were  three  beds — the  upper  and  lower  berths  and  a  little  side  bed.  We  all 
went  to  bed  right  after  we  entered  the  room.  Miss  Norris  and  Mr.  Caminettl 
had  the  upper  berth,  and  Mr.  Diggs  and  I  had  the  lower  berth.  Miss  Norris 
got  in  the  upper  berth  two  or  three  minutes  after  we  entered  the  room.  I 
think  she  got  her  clothes  off  up  there,  her  shoes,  her  skirt,  and  her  waist 
and  her  hat.  Mr.  Caminetti  got  in  the  berth  the  same  time  she  did.  1 
think  he  took  his  clothing  off  up  there.  I  got  in  the  lower  berth  first.  Be- 
fore getting  into  it  I  took  off  my  skirt  and  waist  and  pumps.  Mr.  Diggs 
took  off  his  shoes  and  coat,  and  I  think  he  took  off  his  trousers  and  his  outer 
shirt.     ♦     ♦     ♦     I  saw  Mr.  Diggs  give  the  tickets  to  the  conductor." 

Miss  Norris,  also  sworn  on  behalf  of  the  prosecution,  gave  similar 
testimony  to  that  of  Miss  Warrington  just  quoted,  and  in  the  course 
of  her  testimony  said,  among  other  things: 

'*We  reached  Reno  about  8  or  9  o'clock  next  morning." 

And  again : 

"I  recall  when  the  train  reached  Truckee.     We  arose  about  an  hour  and 
a  half  before  the  train  reached  Reno.     Upon  our  arising  in  the  morning, 
Mr.  Diggs  said  that  they  would  get  a  cottage  when  we  got  into  Reno.    All 
four  of  us  were  to  live  in  the  cottage." 
* 

Referring  to  the  time  of  reaching  Reno,  Miss  Warrington  also  tes- 
tified : 

"I  remained  in  the  berth  with  the  defendant  EHggs  until  about  8  o'clock 
the  next  morning,  I  think.  Mr.  Diggs  got  out  first.  Mr.  Caminetti,  I  think, 
got  out  of  the  upper  berth  first  I  recall  reaching  Reno  that  mornbig.  It 
was  before  noon,  I  think ;  the  first  place  we  went  was  to  a  caf6  to  have 
our  lunch.  ♦  ♦  ♦  Then  Mr.  Diggs  and  Mr.  Caminettl  went  to  the  real 
estate  firm,  I  think."  • 

In  respect  to  the  meeting  at  the  Saddle  Rock  restaurant  Miss  Nor- 
ris also  testified: 

**At  the  Saddle  Rock  restaurant,  Just  before  leaving,  Mr.  Caminettl  gave 
me  some  money  and  told  me  to  buy  my  own  ticket  to  Reno.  Mr.  Diggs  saw 
him  give  It  to  me,  and  he  said  that  he  would  buy  all  the  tickets;  that  It 
would  never  do  for  us  to  separate,  and  for  Miss  Warrington  and  I  to  go 
together,  and  they  go  together,  away  from  us.  And  he  said —  We  had  been 
talking  about  places  to  go,  and  they  had  suggested  several  places,  and  Mr. 
Diggs  said  it  would  not  do  for  every  one  to  have  suggestions;  that  each  one, 
of  course,  thought  his  was  the  best,  and  that  some  one  would  have  to 
manage  the  affair;  somebody  would  have  to  be  the  boss;  *Now  who  will 
It  be ;'  and  Mr.  Caminetti  said,  *  Well,  I  name  you  to  be  the  person  to  man- 
age the  trip ;'  and  so  he  considered  himself  the  boss." 

The  party  left  Sacramento  shortly  after  midnight  of  March  9,  1913. 
by  the  Southern  Pacific  Railroad.     On  their  arrival  in  Reno  the  next 
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morning  they  at  first  went  to  the  Riverside  Hotel,  concerning  which 
Miss  Warrington  testified: 

•They  said  we  should  go  to  the  hotel  and  wait  for  them,  and  they  would 
try  and  rent  a  house  for  one  month  at  least  I  think  they  said  they  were 
going  to  stay  in  Nevada  about  six  months.  ♦  ♦  ♦  They  told  us  that  when 
we  reached  the  Riverside  Hotel  we  should  wait  there  until  they  returned. 
Tbey  returned  about  5  o'clock.  Then  they  registered,  after  which  we  went 
upstairs  to  the  suite  of  three  rooms,  two  bedrooms,  with  a  sitting  room  be- 
tween. We  occupied  these  rooms  just  one  night,  and  left  about  9:30,  I  think, 
next  morning.  Mr.  Caminetti  and  Miss  Norris  had  one,  and  Mr.  Diggs  and  I 
had  the  other  room.  We  retired  about  10 :00  o'clock.  We  all  discarded  our 
wearing  apparel.  Mr.  Diggs  occupied  the  bed  with  me,  and  Miss  Norris  occu- 
pied the  other  bed  with  Mr.  Caminetti." 

And  concerning  which  Miss  Norris  testified : 

"Mr.  Diggs  and  Mr.  Caminetti  went  over  to  the  clerk's  desk  in  the  office  of 
the  hotel  and  reserved  three  rooms,  a  suite  of  rooms.  Mr.  Diggs  told  us  that 
he  registered  as  Mr.  Enright  and  wife,  and  Mr.  Caminetti  registered  as  Mr. 
Ross.  ♦  ♦  ♦  There  were  three  rooms,  two  bedrooms  and  a  sitting  room. 
Mr.  Caminetti  and  I  occupied  one,  and  Mr.  Diggs  and  Miss  Warrington  the 
other.    I  discarded  most  of  my  wearing  apparel  that  night." 

On  the  day  of  the  arrival  of  the  party  in  Reno  the  men  rented  from 
a  man  named  Mergen,  acting  for  a  firm  of  real  estate  agents  there,  a 
cottage,  concerning  which  transaction  Mergen  testified  on  behalf  of 
the  prosecution : 

"I  recall  negotiating  with  Mr.  Enright  on  the  10th.  of  March,  1913,  for  the 
renting  of  that  cottage.  ♦  ♦  ♦  The  name  Enright  was  given  me  by  him- 
self. I  would  recognize  the  man  again  if  I  saw  him  in  this  courtroom.  Q. 
Will  you  kindly  look  around  and  see  if  he  is  here?  A.  He  is  right  there,  with 
his  hand  up  to  his  face. 

"Mr.  Roche:    Ton  will  concede,  gentlemen,  that  that  is  the  defendant 

"Mr.  Devlin.  Yes." 

And  in  respect  to  the  stay  and  actions  of  the  parties  in  question 
while  in  Reno  Miss  Norris  further  testified: 

'*!  knew  that  Mr.  Caminetti  went  by  the  name  of  Ross  at  Reno,  and  that 
I  was  going  by  the  name  of  Mrs.  Ross,  and  that  Mr.  Diggs  and  Miss  Warring- 
ton were  going  by  the  name  of  Enright  and  wife.  ♦  ♦  ♦  Mr.  Diggs  and 
Miss  Warrington  occupied  the  front  bedroom,  and  Mr.  Caminetti  and  I  the 
back  bedroom.  Mr.  Caminetti  and  I  had  sexual  intercourse  in  that  bungalow. 
He  said  he  would  marry  me,  and  I  believed  him." 

And  Miss  Warrington  also  testified: 

"While  at  Reno  I  had  sexual  relations  with  Mr.  Diggs." 

Upon  the  conclusion  of  all  of  the  evidence  in  the  Diggs  case,  the 
court,  after  argument  by  the  attorneys  of  the  respective  parties,  in- 
structed the  jury,  giving,  among  other  instructions,  this  in  respect  to 
the  defendant: 

**The  defendant  has  taken  the  stand  in  his  own  behalf,  and,  so  far  as  his 
testimony  tends  to  cover  the  transaction  involved  in  the  charges  against  him, 
it  is  somewhat  at  variance  with  that  of  the  two  girls.  Miss  Warrington  and 
Miss  Norris;  that  is,  according  to  his  story  of  their  intimacy,  he  makes  it 
appear  that  Miss  Warrington  was  apparently  pursuing  him  as  much  as  he 
was  pursuing  her.  If  not  more,  and  he  claims  that  when  he  suggested  the  idea 
of  leaving  Sacramento  alone  she  protested  that  she  should  not  be  left  be- 
hind, but  should  go  with  him,  and  that  it  was  she,  and  not  the  defendant, 
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who  insisted  that  Miss  Norrls  should  accompany  them.  Now  this  conflict,  so 
far  as  it  exists,  Is  for  you  to  determine;  that  is,  you  will  say  whether  the 
statements  of  these  girls  are  true,  or  that  of  the  defendant,  to  the  extent 
that  you  find  it  material  to  determine  in  order  to  reach  your  verdict  The 
testimony  of  the  defendant,  however,  does  not  cover  the  entire  transaction 
as  testified  to  by  the  two  ^rls  and  the  other  witnesses  for  the  prosecution- 
After  testifying  to  the  relations  between  himself  and  Caminetti  and  these 
girls  down  to  the  Sunday  night  on  which  the  evidence  of  the  government 
tends  to  show  the  trip  to  Reno  was  taken,  he  stops  short  and  has  given  none 
of  the  details  or  incidents  of  that  trip,  nor  any  direct  statement  of  the  intent 
or  purpose  with  which  that  trip  was  taken,  contenting  himself  by  merely  re- 
ferring to  it  as  having  been  taken,  and  by  testifying  to  his  state  of  mind  for 
some  days  previous  to  the  taking  of  that  trip.  Now  this  was  the  defendant's 
privilege,  and,  being  a  defendant,  he  could  not  be  required  to  say  more  if 
he  did  not  desire  to  do  so;  nor  could  he  be  cross-examined  as  to  matters  not 
covered  by  his  direct  testimony.  But  in  passing  upon  the  evidence  in  the 
case  for  the  purpose  of  finding  the  facts  you  have  a  right  to  take  this  omis- 
sion of  the  defendant  into  consideration.  A  defendant  is  not  required  under 
the  law  to  take  the  witness  stand.  He  cannot  be  compelled  to  testify  at  all, 
and  if  he  fails  to  do  so  no  inference  unfavorable  to  him  may  be  drawn  from 
that  fact,  nor  is  the  prosecution  permitted  in  that  case  to  comment  unfavor- 
ably upon  the  defendant's  silence;  but  where  a  defendant  elects  to  go  upon 
the  witness  stand  and  testify,  he  then  subjects  himself  to  the  same  rule  as 
that  applying  to  any  other  witness,  and  if  he  has  failed  to  deny  or  explain 
acts  of  an  incriminating  nature  that  the  evidence  of  the  prosecution  tends 
to  establish  against  him,  such  failure  may  not  only  be  commented  upon,  but 
may  be  considered  by  the  jury  with  all  the  other  circumstances  in  reaching 
their  conclusion  as  to  his  guilt  or  innocence,  since  it  is  a  legitimate  infer- 
ence that,  could  he  have  truthfully  denied  or  explained  the  incriminating 
evidence  against  him,  he  would  have  done  so." 

It  must  be  remembered  that  neither  of  the  defendants  to  these  cases 
was  on  trial  for  fornication  or  adultery.  While  both  6f  those  acts  are 
made  a  crime  and  punishable  as  such  by  the  laws  of  the  state  of  Cali- 
fornia, neither  is  made  a  crime  by  any  law  of  the  United  States.  The 
statute  of  the  United  States  upon  which  the  present  prosecutions  are 
based  is  the  act  of  June  25,  1910  (36  Stat.  825,  c.  395),  which  the  act 
itself  expressly  declares  "shall  be  known  and  referred  to  as  the 
'White  Slave  Traffic  Act/  "  the  second,  third,  and  fourth  sections  of 
which  are  as  follows: 

•*Sec.  2.  That  any  person  who  shall  knowingly  transport  or  cause  to  be 
transported,  or  aid  or  assist  in  obtaining  transportation  for,  or' in  transport- 
ing, in  interstate  or  foreign  commerce,  or  in  any  territory  or  in  the  District 
of  Columbia,  any  woman  or  girl  for  the  purpose  of  prostitution  or  debauchery, 
or  for  any  other  immoral  purpose,  or  with  the  intent  and  purpose  to  induce, 
entice,  or  compel  such  woman  or  girl  to  become  a  prostitute  or  to  give  her- 
self up  to  debauchery,  or  to  engage  in  any  other  immoral  practice;  or  who 
shaU  knowingly  procure  or  obtain,  or  cause  to  be  procured  or  obtained,  or 
aid  or  assist  in  procuring  or  obtaining,  any  ticket  or  tickets,  or  any  form  of 
transportation  or  evidence  of  the  right  thereto,  to  be  used  by  any  woman  or 
girl  in  interstate  or  foreign  commerce,  or  in  any  territory  or  the  District  of 
Columbia,  in  going  to  any  place  for  the  purpose  of  prostitution  or  debauchery, 
or  for  any  other  immoral  purpose,  or  with  the  intent  or  purpose  on  the  part 
of  such  person  to  induce,  entice,  or  compel  her  to  give  herself  up  to  the  prac- 
tice of  prostitution,  or  to  give  herself  up  to,  debauchery,  or  any  other  immoral 
practice,  whereby  any  such  woman  or  girl  shall  be  transported  in  interstate 
or  foreign  commerce,  or  in  any  territory  or  the  District  of  Columbia,  shall 
be  deemed  guilty  of  a  felony,  and  upon  conviction  thereof  shall  be  punished 
by  a  fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment  of  not  more 
than  five  years,  or  by  both  such  fine  and  imprisonment,  in  the  discretion  of 
the  court 
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"Sea  3.  That  any  person  who  shall  knowingly  persuade,  induce,  entice,  or 
coerce,  or  cause  to  be  persuaded,  induced,  enticed,  or  coerced,  or  aid  or  assist 
In  persuading,  inducing,  enticing,  or  coercing  any  woman  or  girl  to  go  fi'om 
one  place  to  another  in  interstate  or  foreign  commerce,  or  in  any  territory 
or  the  District  of  Columbia,  for  the  purpose  of  prostitution  or  debauchery, 
or  for  any  other  immoral  purpose,  or  with  the  intent  and  purpose  on  the  part 
of  such  person  that  such  woman  or  girl  shall  engage  in  the  practice  of  prosti- 
tution or  debauchery,  or  any  other  immoral  practice,  whether  with  or  without 
her  consent,  and  who  shall  thereby  knowingly  cause  or  aid  or  assist  in  caus- 
ing such  woman  or  girl  to  go  and  to  be  carried  or  transported  as  a  passenger 
upon  the  line»  or  route  of  any  common  carrier  or  carriers  in  interstate  or 
foreign  commerce,  or  any  territory  or  the  District  of  Columbia,  shall  be  deemed 
guilty  of  a  felony  and  on  conviction  thereof  shall  be  punished  by  a  fine  of 
not  more  than  five  thousand  dollars,  or  by  imprisonment  for  a  term  not  ex- 
ceeding five  years,  or  by  both  such  fine  and  imprisonment,  in  the  discretion 
of  the  court 

**Sec.  4.  That  any  person  who  shall  knowingly  persuade,  induce,  entice,  or 
coerce  any  woman  or  girl  under  the  age  of  eighteen  years  from  any  state  or 
territory  or  the  District  of  Columbia  to  any  other  state  or  territory  or  the 
District  of  Columbia,  with  the  purpose  and  intent  to  induce  or  coerce  her,  or 
that  she  shall  be  induced  or  coerced  to  engage  in  prostitution  or  debauchery, 
or  any  other  immoral  practice,  and  shall  in  furtherance  of  such  purpose 
knowingly  induce  or  cause  her  to  go  and  to  be  carried  or  transported  as  a 
passenger  in  interstate  commerce  upon  the  line  or  route  of  any  common  car- 
rier or  carriers,  shall  be  deemed  guilty  of  a  felony,  and  on  conviction  thereof 
shall  be  punished  by  a  fine  of  not  more  than  ten  thousand  dollars,  or  by  im- 
prisonment for  a  term  not  exceeding  ten  years,  or  by  both  such  fine  and  im- 
prisonment, in  the  discretion  of  the  court." 

In  each  indictment  the  charges  related  only  to  the  trip  of  the  par- 
ties in  question  from  Sacramento,  Cal.,  to  Reno,  Nev.,  and  to  the  acts 
and  circumstances  connected  with  and  growing  out  of  that  trip.  Those 
acts  and  circumstances  are  in  part  detailed  by  the  testimony  of  the 
witnesses  Marsha  Warrington  and  Lola  Norris  above  quoted,  in  re- 
spect to  which  the  defendant  neither  testified  nor  was  questioned  on 
either  his  direct  or  cross-examination.  In  respect  to  those  matters  he 
chose  to  avail  himself  of  the  privilege  conferred  upon  him  by  article 
5  of  the  amendments  to  the  Constitution  of  the  United  States,  which 
reads: 

"No  person  ♦  ♦  ♦  shall  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself*' 

—and  of  the  act  of  Congress  of  March  16,  1878  (20  Stat.  30,  c.  37), 
which  is  as  follows : 

'That  in  the  trial  of  all  indictments,  informations,  complaints,  and  other 
proceedings  against  persons  charged  with  the  commission  of  crimes,  offenses, 
and  misdemeanors,  in  the  United  States  court,  territorial  courts,  and  court- 
martial,  and  courts  of  inquiry,  in  any  state  or  territory,  including  the  District 
of  Columbia,  the  person  so  charged  shall,  at  his  own  request  but  not  other- 
wise, be  a  competent  witness.  And  his  failure  to  make  such  request  shall  not 
create  any  presumption  against  him." 

To  the  extent  that  the  defendant  waived  the  immunity  extended  to 
him  by  the  provisions  of  the  Constitution  and  statute  of  the  United 
States  above  quoted,  he  placed  himself,  as  the  court  below  properly 
told  the  jury,  in  the  position  of  ^ny  other  witness,  and  subjected  his 
testimony  to  comment,  by  both  counsel  and  court,  to  the  same  extent 
as  may  be  properly  and  legally  made  by  either  respecting  the  testimony 
of  any  other  witness.    Authorities  to  that  effect  are  very  numerous,  and 
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many  of  them  are  referred  to  by  the  respective  counsel  in  the  present 
cases.  But  such  waiver  does  not,  in  my  opinion,  extend  beyond  the  tes- 
timony given  by  the  defendant,  and  the  inferences  and  conclusions 
to  be  drawn  therefrom,  where  he  does  not  refuse  to  answer  any  proper 
question. 

The  counsel  for  the  government  have  cited  many  authorities  as  to 
the  proper  limits  to  the  cross-examination  of  a  defendant  in  a  crim- 
inal case  who  voluntarily  goes  on  the  stand  as  a  witness,  "and  as  to 
the  inferences  to  be  drawn  from  his  refusal  to  answer  proper  ques- 
tions on  cross-examination.  But  all  such  authorities  are  wholly  inap- 
plicable to  the  present  cases  for  the  reason  that  the  direct  examination 
of  both  defendants  here  was  confined  to  matters  occurring  before  the 
commencement  of  the  Reno  trip,  and  the  only  defendant  who  was 
cross-examined  at  all — Diggs — does  not  appear  to  have  refused  to  an- 
swer any  proper  question.  To  hold  that  any  inference  or  conclusion 
can  be  properly  drawn  from  a  failure  of  the  defendant  to  explain 
or  deny  matters  or  circumstances  concerning  which  he  did  not  testify 
and  concerning  which  he  was  not  questioned,  either  on  direct  or  cross- 
examination,  would,  in  my  opinion,  manifestly  be  to  make  his  silence 
in  respect  to  such  matters  and  circumstances  evidence  against  him, 
contrary  to  the  provisions  of  the  Constitution  and  statute  above  quot- 
ed. And  so  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  in 
effect  held  in  Balliet  v.  United  States,  129  Fed.  689,  695,  64  C.  C.  A. 
201,  207,  where  the  court  said: 

"We  have  next  to  consider  whether  the  jury  were  misdirected,  and  only 
one  allejred  error  of  this  sort  is  called  to  our  attention.  At  the  conclusion  of 
a  somewhat  lengthy  charge,  the  trial  judge  made  this  statement,  to  which  an 
exception  was  duly  taken:  *It  has  been  suggested  that  I  have  overlooked  one 
thing.  I  may  say  you  may  consider,  in  determining  the  question,  the  fact 
that  the  defendant  having  gone  upon  the  witness  stand,  if  he  has  not  fully 
explained,  or  has  not  explained  matters  which  are  material  to  the  issues  in 
this  case,  and  which  are  naturally  within  his  knowledge,  you  may  consider 
that  as  a  circumstance  tending  to  show  that  the  facts,  if  explained,  etc.,  would 
bear  out  the  contention  of  the  government,  and  his  failure  to  explain  them  or 
give  a  truthful  explanation  is  against  him.' 

"We  have  not  been  able  to  conclude  that  this  instruction  states  a  correct 
rule  of  law,  or  that  the  giving  of  it  was  not  a  material  error.  As  we  interpret 
this  instruction,  it  means  that,  inasmuch  as  the  defendant  had  electee  ro 
testify  in  his  own  favor,  if  while  on  the  stand  he  had  not  fully  explained  all 
matters  and  things  material  to  the  issues  in  the  case  which  the  jury  might 
think  were  naturally  within  his  knowledge,  then  the  jury  might  conclude  that 
the  facts,  etc.,  if  he  had  indulged  in  an  explanation  concerning  them,  would 
have  borne  out  the  contention  of  the  government  (that  is,  shown  that  he  was 
guilty),  and  that  his  failure  to  explain  was  against  him  (that  is,  would  jus- 
tify a  conclusion  of  guilt).  This  rule  of  law  would  put  the  defendant  in  a 
criminal  case  in  a  peculiar  attitude,  for  if  he  takes  the  stand  as  a  witness 
he  must  perforce  explain  every  fact  and  circumstance  which  has  been  put  in 
evidence  against  him,  as  tending  to  establish  guilt,  which  a  jury  may  deem 
material,  and  such  as  he  could  explain,  at  the  risk  of  having  them  conclude, 
because  of  his  silence  as  respects  such  facts  and  circumstances,  that  they  are 
true  and  that  he  is  guilty.  If  a  defendant  in  a  criminal  case  desires  to  take 
the  stand  and  contradict  some  particular  fact  or  circumstance  that  has  been 
testified  to,  he  cannot  safely  do  so  for  fear  of  raising  a  presumption  of  guilt 
by  his  failure  to  explain  other  facts  and  circumstances  in  evidence  which  the 
jury  may  happen  to  regard  as  material  and  may  think  the  accused  could  ex- 
plain. The  federal  statute  (Act  March  16,  1878,  c.  37,  20  Stat  30  [U.  S.  Comp. 
St  1901,  p.  6G0])  provides.  In  substance,  that  a  person  charged  with  an  offense 
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■shall  at  his  own  request,  but  not  otherwise,  be  a  competent  witness.  And 
his  failure  to  make  sucl^  request  shall  not  create  any  presumption  against 
him.*  When  the  defendant  in  a  criminal  case,  in  compliance  with  this  stat- 
ute, waives  his  constitutional  privilege  by  taking  the  witness  stand,  he*  occu- 
pies the  attitude  of  any  other  witness,  and  may  be  cross-examined  like  an 
ordinary  witness,  and  to  the  same  extent  Fitzpatrick  v.  United  States,  178 
U.  S.  304,  315,  20  Sup.  Ct  944,  44  L.  Ed.  1078.  The  federal  statute  does  not, 
like  the  statutes  of  some  states  (vide  Rev.  St.  Mo.  1899,  §  2637),  expressly  pro- 
vide that  the  examination  of  the  accused  shall  be  limited  to  tlie  matters  tes- 
tified to  on  his  direct  examination,  but  we  apprehend  that  it  should  be  so 
limited,  because  that  is  the  general  rule  which  obtains  in  the  federal  courts 
relative  to  the  cross-examination  of  all  witnesses  except,  when  the  rule  is  re- 
laxed, as  it  sometimes  is,  on  grounds  of  convenience  or  necessity.  Houghton 
V.  Jones,  1  Wall.  702,  706,  17  L.  Ed.  503;  WDls  v.  Russell,  100  U.  S.  625,  25 
L.  Ed.  607 ;  Montgomery  v.  iEtna  Life  Ins.  Co.,  38  C.  C.  A.  553,  97  Fed.  913 ; 
Goddard  v.  Crefield  Mills,  21  C.  O.  A.  530,  75  Fed.  818;  Safter  v.  United 
States,  31  O.  C.  A.  1,  87  Fed.  329.  It  is  also  doubtless  true  that,  when  a  de- 
fendant in  a  criminal  case  takes  advantage  of  the  statute  and  testifies  in  his 
own  favor,  the  government  may  comment  on  his  testimony  and  draw  infer- 
ences therefrom  as  freely  as  if  he  were  an  ordinary  witness  and  not  the  ac- 
cused. It  is  only  where  the  accused  fails  to  testify  that  the  statute  prohibits 
unfavorable  comment  and  attempts  to  create  a  presumption  against  him  be- 
cause he  has  not  done  so.  Conceding  this  much,  we  are  nevertheless  of  opin- 
ion that  the  instruction  in  question  went  too  far,  in  that  it  required  the  ac- 
cused to  explain  every  fact  and  circumstance  which  had  been  introduced 
against  him,  and  gave  to  them  additional  probative  force  because  he  had  not 
done  so  or  attempted  to  do  so.  Furthermore,  it  left  the  jury  at  full  liberty  to 
determine  wliat  matters  which  had  been  given  in  evidence  were  'material  to 
the  is^es  In  the  case,*  without  directions  on  that  point,  and  equal  liberty  to 
determine  what  matters  were  'naturally  within  his  knowledge*  and  susceptible 
of  explanation.  The  testimony  in  the  case  had  taken  a  very  wide  range  and 
covered  a  considerable  period  of  time.  While  on  the  stand  some  facts  and 
circumstances  that  had  been  introduced  in  evidence  may  have  been  over- 
looked by  the  accused  or  by  his  counsel,  and  he  may  not  have  been  inter- 
rogated with  respect  thereto  for  that  reason,  or  they  may  have  been  regarded 
as  of  no  ImiMjrtance,  or  the  circumstances  may  have  been  of  a  character  which 
admitted  of  no  further  explanation,  being  in  themselves  such  circumstances  as 
the  jury  could  ignore  or  draw  such  inferences  therefrom  as  they  thought 
proper.  And  yet  the  Instruction  was  of  a  nature  which  permitted  the  jury 
to  draw  unfavorable  inferences  against  the  accused,  because  in  the  course  of 
his  examination  he  had  not  alluded  to  every  fact  and  circumstance  already 
In  evidence,  and  given  an  explanation  thereof  consistent  with  his  innocence. 
We  are  satisfied  that  the  instruction  cast  an  undue  burden  on  the  defendant, 
and  that  it  was  also  misleading.  Moreover,  we  are  not  able  to  say  with  cer- 
tainty, as  we  must  to  uphold  the  verdict,  that  the  defendant  was  not  preju- 
diced by  the  instruction.** 

The  instruction  held  erroneous  in  the  case  just  cited,  and  the  giving 
of  which  entitled  the  defendant  to  a  new  trial,  was  by  no  means  so 
strong  against  the  defendant  there  as  is  that  against  the  defendant 
Diggs  in  which  the  jury  was  told : 

"It  is  a  legitimate  inference  that,  could  he  "have  truthfully  denied  or  ex- 
plained the  incriminating  evidence  against  him,  he  would  have  done  so" 

— in  other  words,  that  the  law  drew  such  an  inference  in  respect  to 
material  testimony  against  him  where  he  remained  silent  in  regard  to 
it.  I  think  it  clear  that  that  instruction  was  erroneous  and  threw  an 
illegal  burden  upon  the  defendant;  it  was  omitted  from  the  instruc- 
tions given  in  the  case  of  Caminetti,  subsequently  tried. 

In  the  prevailing  opinion  in  the  present  cases  the  court  cites,  as 
sustaining  its  holding  that  the  trial  judge  was  right  in  instructing  the 
136  C.C.A.~12 
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jury  in  the  Diggs  case  that  it  was  "a  legitimate  inference  that,  could 
he  have  truthfully  denied  or  explained  the  incriminating  evidence 
against  him,  he  would  have  done  so,"  the  decisions  of  the  Supreme 
Court  in  the  cases  of  Reagan  v.  United  States,  157  U.  S.  301,  15 
Sup.  Ct.  610,  39  L.  Ed.  709,  Brown  v.  Walker,  161  U.  S.  591,  16 
Sup.  Ct.  644,  40  L.  Ed.  819,  Fitzpatrick  v.  United  States,  178  U. 
S.  304,  20  Sup.  Ct.  944,  44  L.  Ed.  1078,  and  Sawyer  v.  United  States, 
202  U.  S.  150,  26  Sup.  Ct.  575,  50  L.  Ed.  972,  6  Ann.  Cas.  269.  How 
very  far  those  cases  are  from  holding  anything  of  the  sort  may  be 
very  clearly  shown  by  making  a  brief  reference  to  each  of  them. 
Thus: 

The  defendant  in  the  case  of  Reagan  v.  United  States,  157  U.  S. 
301,  15  Sup.  Ct.  610,  39  L.  Ed.  -709,  was  charged  with  the  crime  of 
smuggling,  and  took  the  stand  as  a  witness  in  his  own  behalf.  The 
Supreme  Court,  in  considering  the  instruction  of  the  trial  court  in 
respect  to  that  matter,  said : 

**By  the  Act  of  March  16,  1878,  c.  37,  20  Stat.  30,  a  defendant  in  a  criminal 
case  may,  *at  his  own  request,  but  not  otherwise,  be  a  competent  witness.' 
Under  that  statute  it  is  a  matter  of  choice  whether  he  become  a  witness  or 
not,  and  his  failure  to  accept  the  privilege  *shall  not  create  any  presumption 
against  him.*  This  forbids  all*  comment  in  the  presence  of  the  Jury  upon  his 
omission  to  testify.  Wilson  v.  United  States,  149  U.  «.  60,  13  Sup.  Ct  765, 
37  L.  Ed.  650.  On  the  other  hand,  if  he  avail  himself  of  this  privilege,  his 
credibility  may  be  impeached,  his  testimony  may  be  assailed,  and  is  to  be 
weighed  as  that  of  any  other  witness.  Assuming  the  position  of  a  witness, 
he  is  entitled  to  all  its  rights  and  protections,  and  is  subject  to  all  its  crit- 
icisms and  burdens.  It  is  unnecessary  to  consider  whether,  when  offering 
himself  as  a  witness  as  to  one  matter,  he  may,  either  at  the  will-  of  the  gov- 
ernment or  under  the  discretion  of  the  court,  .be  called  upon  to  testify  as  to 
other  matters.  That  question  is  not  involved  in  this  case,  and  we  notice  it 
simply  to  exclude  it  from  the  scope  of  our  observations.  The  privileges  and 
limitations  to  which  we  refer  are  those  which  inhere  in  the  witness  as  a 
witness,  and  wiiich  affect  the  testimony  voluntarily  given.  As  to  that  he  may 
be  fully  cross-examined." 

It  is  thus  seen  that  the  Supreme  Court  there  expressly  declared 
that  the  question  here  involved  was  not  involved  in  that  case,  and 
that  it  was  mentioned  only  for  the  very  purpose  of  excluding  it  from 
the  scope  of  its  observations  in  that  case. 

The  case  of  Brown  v.  Walker,  161  U.  S.  591,  16  Sup.  Ct.  644,  40 
L.  Ed.  819,  came  before  the  court  on  an  appeal  from  an  order  of  the 
Circuit  Court  made  upon  a  return  of  a  writ  of  habeas  corpus  re- 
manding the  petitioner  to  the  custody  of  the  marshal,  he  having  re- 
fused to  answer  a  certain  question  as  a  witness  before  the  grand  jury 
in  relation  to  a  charge  then  tmder  investigation  by  that  body  against 
certain  officers  and  agents  of  a  certain  railway  company  for  an  aUeged 
violation  of  the  Interstate  Commerce  Act;  and  the  question  before 
the  Supreme  Court  was  whether  the  Act  of  Congress  of  February 
11,  1893,  c.  83,  27  Stat.  443  (Comp.  St.  1913,  §  8577),  which  enacts 
that  **no  person  shall  be  excused  from  attending  and  testifying  or 
from  producing  books,  papers,  tariffs,  contracts,  agreements  and  docu- 
ments before  the  Interstate  Commerce  Commission,  or  in  obedience 
to  the  subpoena  of  the  Commission,  *  *  *  on  the  ground  or  for 
the  reason  that  the  testimony  or  evidence,  documentary  or  otherwise, 


Digitized  by 


Google 


DIGGS  V.  UNITED  STATES  179 

required  of  him,  may  tend  to  incriminate  him  or  subject  him  to  a  pen- 
alty or  forfeiture,"  sufficiently  satisfies  the  constitutional  provision 
declaring  that  no  person  shall  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself.  The  few  lines  quoted  from  the  opinion 
in  that  case  by  the  court  in  the  present  cases  give,  in  my  opinion,  a 
very  inadequate  idea  of  what  the  Supreme  Court  held  in  Brown  v. 
Walker,  and  in  no  respect  sustain,  as  I  view  it,  the  ruling  of  the  court 
below  upon  the  question  under  consideration  in  the  present  cases. 

So  in  the  case  of  Fitzpatrick  v.  United  States,  178  U.  S.  304,  315, 
20  Sup.  Ct.  944,  44  L.  Ed.  1078,  the  question  here  involved  did  not 
arise;  the  question  there  being  one  as  to  the  extent  to  which  cross- 
examination  was  proper  where  the  defendant  takes  the  stand  in  his 
own  behalf — the  court  saying  at  page  315  of  178  U.  S.,  at  page  948 
of  20  Sup.  Ct.  (44  L.  Ed.  1078): 

"Where  an  accused  party  waives  his  constitutional  privilege  of  silence, 
takes  the  stand  in  his  own  behalf,  and  makes  his  own  statement,  It  is  clear 
that  the  prosecution  has  a  right  to  cross-examine  him  upon  such  statement 
with  the  same  latitude  as  would  be  exercised  in  the  ease  of  an  ordinary  wit- 
ness, as  to  the  circumstances  connecting  him  with  the  alleged  crime.  While  no 
inference  of  guilt  can  be  drawn  from  his  refusal  to  avaU  himself  of  .the 
privilege  of  testifying,  he  has  no  right  to  set  forth  to  the  Jury  all  the  facts 
which  tend  in  his  favor  without  laying  himself  open  to  a  cross-examination 
upon  those  facts.  The  witness  having  sworn  to  an  alibi,  it  was  perfectly 
comi)etent  for  the  government  to  cross-examine  him  as  to  every  fact  which 
had  a  bearing  upon  his  whereabouts /upon  the  night  of  the  murder,  and  as 
to  what  he  did  and  the  persons  with  whom  he  associated  that  night.  Indeed, 
we  know  of  no  reason  why  an  accused  person,  who  takes  the  stand  as  a 
witness,  should  not  be  subject  to  cross-examination  as  other  witnesses  are. 
Ilad  another  witness  been  placed  upon  the  stand  by  the  defense,  and  sworn 
that  he  was  with  the  prisoner  at  Clancy's  and  Kennedy's  that  night,  it 
would  clearly  have  been  coAipetent  to  ask  what  the  prisoner  wore,  and 
whether  the  witness  saw  Gorbett  the  same  night  or  the  night  before,  and 
whether  they  were  fellow  occupants  of  the  same  room.  While  the  court 
would  probably  have  no  power  of  compelling  an  answer  to  any  question,  a 
refusal  to  answer  a  proper  question  put  upon  cross-examination  has  been 
held  to  be  a  proper  subject  of  comment  to  the  Jury.  State  v.  Ober,  52  N.  H.  459 
[13  Am.  Rep.  88].  And  it  Is  also  held  in  a  large  number  of  cases  that,  when 
an  accused  person  takes  the  stand  in  his  own  behalf,  he  is  subject  to  im- 
peachment like  other  witnesses.  If  the  prosecution  should  go  farther  and 
compel  the  defendant,  on  cross-examination,  to  write  his  own  name  or  that  of 
another  i)erson,  when  he  had  not  testified  in  reference  thereto  in  his  direct 
examination,  the  case  of  State  v.  Lurch,  12  Or.  99  [6  Pac.  408],  is  authority 
fbr  saying  that  this  would  be  terror.  It  would  be  si  clear  case  of  the  defend- 
ant being  compelled  to  furnish  original  evidence  against  himself.  State  v. 
Saunders,  14  Or.  300  [13  Pac.  441],  is  also  authority  for  the  proposition  that 
he  cannot  be  compelled  to  answer  as  to  any  facts  not  relevant  to  his  direct 
examination." 

There  is  here  cited  by  the  Supreme  Court,  with  its  apparent  ap- 
proval, a  decision  of  the  Supreme  Court  of  Oregon  to  the  effect  that 
a  defendant  to  a  criminal  case  cannot  be  compelled  to  answer  as  to 
any  facts  not  relevant  to  his  direct  examination.  And,  in  the  case 
of  Sawyer  v.  United  States,  202  U.  S.  150,  26  Sup.  Ct.  575,  50  L. 
Ed.  972,  6  Ann.  Cas.  269,  what  the  Supreme  Court  held  was  that 
where  a  defendant  takes  the  stand  in  his  own  behalf  he  waives  his 
constitutional  privilege  of  silence  and  the  prosecution  has  the  right  to 
cross-examine  him  upon  his  evidence  in  chief  with  the  same  latitude 
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as  though  he  were  an  ordinary  witness  as  to  circumstances  connect- 
ing him  with  the  crime;  the  court,  at  page  165  of  202  U.  S.,  at  page 
579  of  26  Sup.  Ct.  (50  L.  Ed.  972,  6  Ann.  Cas.  269),  saying: 

"It  has  been  held  in  this  court  that  a  prisoner  who  takes  the  stand  in 
his  own  behalf  waives  his  constitutional  privilege  of  silence,  and  that  the 
prosecution  has  the  right  to  cross-examine  him  upon  his  evidence  in  chief 
with  the  same  latitude  as  would  be  exercised  in  the  case  of  an  ordinary 
witness,  as  to  the  circumstances  connecting  him  with  the  crime.  Fitzpatriclc 
V.  United  States,  178  U.  S.  304  [20  Sup.  Ct  944,  M  L.  Ed.  10781." 

In  each  of  the  present  cases  there  was  a  sharp  conflict,  as  will  be 
seen  from  the  quotations  already  made,  between  the  testimony  of  the 
two  women  and  that  of  Diggs  upon  the  question  as  to  whether  the 
women  were  persuaded,  induced,  or  coerced  into  taking  the  Reno  trip. 
That  conflict  is  further  shown  by  additional  testimony  of  Diggs,  and 
by  the  testimony  of  Caminetti.  The  latter  was  not  cross-examined  at 
all,  and  his  direct  testimony  was  short  and  confined  to  matters  also 
antedating  the  trip  to  Reno,  and  mainly  to  reported  threats  of  pub- 
licity of  the  relations  existing  between  Diggs,  himself,  and  the  women, 
and  threats  of  arrest  and  personal  violence,  and  concluded  with  these 
statements : 

"I  remember  having  l>een  at  the  Peerless  restaurant  on  Saturday  after- 
noon, March  8,  1913.  I  saw  Maury  I.  Diggs  there  at  that  time.  There  were 
dififerent  people  there  at  different  times.  Miss  Norris  and  Miss  Warrington 
were  not  there  all  the  time.  They  were  there  during  part  of  the  time.  I 
had  a  conversation  with  Maury  I.  Diggs  in  the  Peerless  restaurant  with  ref- 
erence to  something  his  father  had  said  to  him  while  in  San  Francisco.  The 
Peerless  restaurant  is  in  the  city  of  Sacramento  on  Ninth  street  between  K 
and  L.  Miss  Warrington  was  there  when  I  got  there,  and  later  on,  just  after 
I  got  there,  Miss  Norris  came  in.  Mr.  Diggs  said:  *I  have  Just  come  up 
from  San  Francisco,  and  my  father  is  coming  up  Monday  to  have  you  and 
Lola  and  Marsha  arrested.  He  claims  that  you  and  Lola  and  Marsha  are  as 
much  responsible  for  the  position  In  which  I  am  in  as  I  am,  and  that  he 
is  going  to  put  you  three  through  everything  I  have  gone  through.'  He  said : 
*I  tried  to  keep  him  from  coming  up,  but  I  could  not,  and  he  will  be  up 
here  to-morrow  morning.'  That  is  about  the  substance  of  what  he  said.  He 
went  over  it  and  enlarged  upon  it.  I  replied:  'Then  I  am  gone.*  I  meant 
that  when  Mr.  Diggs  got  there  to  have  me  arrested  that  I  would  not  be 
there,  that  I  was  going  to  get  out  of  town.  First  Mr.  Diggs  said  that  if  I 
went  it  would  be  necessary  for  him  to  go,  and  when  he  said  that  Miss  War- 
rington said:  *I  am  going,  too;  I  can't  stay  here  if  you  leave.'  And  Lola — 
Miss  Norris — said  that  she  could  not  go,  although  she  hated  to  stay  in  Sacra- 
mento and  face  things  she  thought  or  knew  were  going  to  happen,  but  she 
could  not  leave.  Thereupon  Miss  Warrington  turned  around  and  said:  *Lola, 
I  am  going,  and  you  have  got  to  go,  too.'  I  believed  the  statements  made  by 
Mr.  Diggs  to  me  as  having  come  from  his  father  were  true.  I  had  already 
had  a  talk  with  him  over  the.  phone  in  which  he  said  the  same  things,  and  by 
the  tone  of  his  voice  I  knew  that  he  was  extremely  angry  with  me  at  Uiat 
time,  and  from  what  Mr.  Diggs  said  I  gathered  that  his  anger  had  grown.  1 
told  Miss  Norris  and  Miss  Warrington  and  Maury  I.  Diggs  of  the  conversa- 
tion I  had  had  with  Mr.  Lesley,  to  which  I  have  testified.  Prior  to  the 
conversation  at  the  Peerless  restaurant  I  told  them  about  what  Mr.  Lesley  had 
said." 

Additional  testimony  of  Diggs  is  as  follows: 

"I  said  to  Marsha:  *That  is  enough;  the  Juvenile  officers  are  after  us; 
my  father  is  here  to  carry  out  his  intentions,  and  I  am  going  to  go.  I  am 
going  to  get  out  of  this  town  for  awhile.    I  am  going  to  go  away  from  here ; 
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this  Is  too  hot  for  me.'  Then  Marsha  said:  *Well,  old  boy,  believe  me, 
you're  not  going  away  and  leave  me  here.'  I  said:  *Miss  Warrington,  you  can 
do  just  as  you  please;  hut  I  am  going  to  go  away  from  here  for  awhile. 
I  have  too  much  to  lose,  and  I  have,  too  good  a  family  to  bring  trouble  down 
on  them,  and  I  am  going  to  go  away.'  She  said:  *I  am  going  too;  you  are 
not  going  away  and  leave  me.'  Thereupon  Mr.  Camlnettl  spoke  up  something 
about  Miss  Norrls.  Then  she  said:  *If  Miss  Norrls  doesn't  want  to  go,.  I'll 
make  her  go;  she  has  got  to  go  away  with  me.'  Miss  Warrington  said  that 
about  Miss  Norrls.  •  •  •  During  the  last  week  ending  March  9th  Miss 
Warrington  and  Miss  Norrls  met  me  at  the  Columbia  Hotel.  They  came  up 
and  seen  me  about  4  o'clock  In  the  afternoon.  I  think  that  either  Mr.  Caml- 
nettl told  them,  or  I  told  them,  that  I  was  there.  I  believe  that  I  called  Miss 
Warrington  up.  Miss  Warrington  came  up  there.  It  was  In  regard  to  our 
conditions.  The  specific  arrangement  was  for  all  to  come  up  there,  whether 
it  was  on  my  suggestion  or  Mr.  Camlnettl's ;  I  have  forgotten  which.  I  told 
her  that  I  thoroughly  and  positively  made  up  my  mind  to  leave  town.  I 
said:  *I  am  going  to  Los  Angeles  for  a  week  or  two,  and  I  have  just  got 
to  go ;  that  Is  all  there  Is  to  It'  I  was  very  much  worried ;  In  fact,  I  was 
«'ared  to  stick  my  nose  out  of  that  room.  On  that  occasion  I  told  her  all  about 
my  business,  all  about  my  relations,  and  I  told  her  that  this  thing  was 
getting  too  much  for  me ;  that  I  had  too  much  to  lose,  and  had  a  good  home, 
and  a  good  wife,  and  too  nice  a  child  to  take  any  chances.  I  said:  *Mlss 
Warrington,  we  have  to  quit  our  going  together ;  we  have  to  cut  It  out ;  every- 
body Is  getting  onto  us.'  She  broke  In  and  said:  *Yes,  you  bet  your  life 
they're  getting  onto  us;  a  friend  of  mine,  who  Is  a  newspaper  reporter,  told 
me  we  were  going  to  be  written  up  In  the  Sacramento  Bee.'  I  said:  'Who 
was  it?'  She  said:  'Alfred  I*utnam.'  I  said:  *What  did  he  say  to  youV 
She  said  that  he  said  that  one  of  the  editors  had  got  wise  to  our  actions  and 
had  an  article  all  written  up,  and  that  he  was  going  to  run  It,  and  was  going 
to  publish  It  Immediately,  but  through  his  Influence,  and  through  his  respect 
for  my  father,  owing  to  the  fact  that  they  were  both  Masons,  had  got  the 
article  squelched,  and  got  it  stopped.  I  said:  *Are  you  sure  they  had  an 
article?*  She  said :  'Why,  positively,  he  told  me  it  was  all  written  up  and 
he  saw  it.'  I  said:  'Don't  you  think  that  is  a  Little  grand  stand  play  on 
Putnam's  part?'  and  she  said:  'No,  sir;  that  Is  the  truth.*  I  said:  'By 
jinks;  that  Is  getting  pretty  serious.'  She  said:  'Yes,  I  guess  you  have  had 
about  all  you  want  of  the  Sacramento  Bee,  haven't  you?'  And  I  said:  'Yes, 
I  had ;  that  I  didn't  want  to  get  Into  any  tangle  with  them ;  that  I  didn't 
want  them  to  ever  write  me  up.'  Then  the  conversation  drifted  on  back  Into 
the  fear  that  was  overtaking  the  whole  crowd.  I  thoroughly  declared  myself 
that  I  was  going.  Marsha  said:  'Well,  if  you're  going,  I  am  going,  too; 
you're  not  going  to  leave  me  here  with  the  bag  to  hold  and  face  all  this  trou- 
ble.' I  said:  'Miss  Warrington,  you  can  do  just  exactly  as  you  please 
about  it;  I  don't  intend  to  ask  you  to  go,  or  ask  you  to  stay  home;  it, is 
your  business,  and  you  can  do  as  you  please.'  She  said:  'Well,  I  am  going.' 
Lola  Norrls  said:  'I  can't  go.  I  am  not  going;  my  father  is  not  feeling  well, 
and  it  would  break  my  mother's  heart  for  me  to  go.'  And  Marsha  said: 
'Yes;  and  it  will  break  my  father's  heart,  too.'  Somebody  said  something 
about  her  mother.  She  said:  'Well,  I  don't  care  about  my  mother;  my 
mother  and  I  don't  get  along  anyhow.*  Miss  Warrington  said  she  would 
like  to  go  to  spite  her  mother,  her  stepmother.  Her  aunt  Is  her  stepmother. 
She  said  her  father  had  always  been  very  good  to  her,  and  she  liked  her 
father,  and  didn't  want  to  leave  him.  I  said :  'That  Is  up  to  you ;  you 
people  can  do  as  you  please,  but  I  am  going  to  get  out  of  here.  That  Is  final 
and  positive.  I  am  going.  I  don't  care  what  the  rest  of  you  do — Mr.  Caml- 
nettl, or  any  of  you.  I  have  too  much  to  lose.'  When  Lola  said  it  would 
break  her  mothei^s  heart  to  go,  Marsha  said:  'Well,  I  can't  help  that;  you've 
got  to  go  with  me ;  you've  got  to  go  along  with  me.'  Lola,  to  my  knowledge, 
did  not  say  whether  she  was  going  or  not  Then  Mr.  Camlnettl  spoke  up,  and 
he  says  these  words  very  distinctly —  He  was  sitting  on  the  other  side  of 
the  table.  He  says,  'Now,  girls,  I  want  to  make  myself  understood  right  here ;" 
he  says,  'If  Diggs  is  going,  I  am  going;*  and  he  says,  *If  you  people  go  with 
us,  that  is  your  business ;'  he  says,  'Now,  I  don't  want  you  girls  to  leave  with 
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the  idea  that  you're  going  to  get  any  great  or  glorious  or  glittering  future; 
I  want  to  go  on  record  right  here  as  saying  that  I  don't  want  you  to  go; 
I  would  rather  have  you  stay  home  here ;  I  don't  want  to  be  bothered  with 
women  in  this  business,  if  Diggs  and  I  are  going  to  get  arrested,  and  are 
trying  to  get  away  from  arrest,  we  don't  want  to  be  hampered  with  women. 
I  want  to  go  on  record  right  now  as  not  persuading  you  girls  to  go,  or  asking 
you  to  go ;  on  the  other  hand,  if  you  are  going  to  go,  we  would  rather  have 
you  go  in  some  other  direction.'  Marsha  sat  up  and  said:  *We  are  not 
going  to  go  in  any  other  direction;  if  you  and  Diggs  are  going,  we  will 
go  with  you ;  you  can't  leave  us ;  if  you  leave  us  here,  and  leave  us  to  go  in 
another  direction,  we  will  never  see  you  again ;  that  will  be  the  end  of  you ; 
we  will  never  see  you  again.' " 

While  there  was  testimony  on  the  part  of  the  government  tending 
to  show  that  both  Diggs  and  Caminetti  persuaded  and  induced  the 
girls  to  go  with  them  from  Sacramento  to  Reno,  there  was  on  the  part 
of  both  defendants  testimony  tending  to  show  that  neither  of  them 
did  so,  but,  on  the  contrary,  that  their  going  was  voluntary.  If  volun- 
tary, the  girls  were  necessarily  accomplices  with  the  men  in  the  al- 
leged violation  of  the  act  of  Congress  upon  which  the  indictments  are 
based,  and  could,  as  was  expressly  held  by  the  Supreme  Court  Febru- 
ary 1,  1915,  in  the  case  of  United 'States  v.  Clara  Holte,  236  U.  S.  140, 

35  Sup.  Ct.  271,  59  L.  Ed. ,  have  been  indicted  and  prosecuted  for 

having  conspired  with  the  men  for  a  violation  of  the  "White  Slave 
Traffic  Act." 

Whether  or  not  the  testimony  tending  to  show  that  the  women  were 
accomplices  was  true  was,  as  a  matter  of  course,  like  all  other  ques- 
tions of  fact,  one  for  the  exclusive  determination  of  the  jury  under 
appropriate  instructions.  Based  upon  the  view,  however,  that  the 
women  were  not  accomplices  of  the  men,  the  court  below  refused  to 
give  any  of  the  instructions  requested  by  the  defendants  upon  the 
subject  of  accomplices,  some  of  which  correctly  defined  what  con- 
stitutes an  accomplice,  and  the  proper  caution  and  care  with  which 
the  testimony  of  accomplices  should  be  weighed  and  scrutinized  by  the 
jury,  to  which  action  of  the  court  exceptions  were  duly  taken  by  the 
defendants.  In  holding,  as  I  do,  that  they  should  have  been  given, 
it  is  but  fair  to  the  learned  jud^e  of  the  court  below  to  say  that  at  the 
time  the  present  cases  were  tried  the  decision  of  the  Supreme  Court 
in  the  case  of  United  States  v.  Clara  Holte,  supra,  had  not  been  ren- 
dered. 

While  many  of  the  states  have  statutes  expressly  providing  that  no 
one  can  be  convicted  of  a  crime  upon  the  testimony  of  an  accomplice 
without  some  corroboration  of  his  testimony,  there  is  no  such  statute 
of  the  United  States,  and  while,  therefore,  it  is  not  essential  in  the 
federal  courts,  as  it  is  in  the  courts  of  such  states,  to  a  conviction  upon 
the  testimony  of  an  accomplice  that  such  testimony  be  corroborated,  it 
is  proper  and  generally  recognized  as  the  duty  of  the  courts  in  all 
such  cases  to  explain  to  the  jury  the  nature  of  such  testimony,  and  to 
caution  them  to  scrutinize  and  weigh  it  with  great  care.  Such  gen- 
eral rule  is  thus  stated  in  Greenleaf  on  Evidence  (16th  Ed.)  §§  380 
and  381 : 

**§  380.  Tlie  degree  of  credit  which  ought  to  be  given  to  the  testimony  of 
an  accomplice  is  a  matter  exclusively  within  the  province  of  tiie  Jury.     It 
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has  sometimes  been  said  that  tbey  ought  not  to  believe  him,  unless  his  testi- 
mony is  corroborated  by  other  evidence ;  and,  without  doubt,  great  caution  in 
weigliing  such  testimony  is  dictated  by  prudence  and  good  reason.  But  there 
is  no  such  rule  of  law ;  it  being  expressly  conceded  that  the  Jury  may,  if  they 
please,  act  upon  the  evidence  of  the  accomplice,  without  any  confirmation  of 
his  statement.  But,  on  the  other  hand,  judges,  in  their  discretion,  will  advise 
a  jury  not  to  convict  of  felony  upon  the  testimony  of  an  accomplice  alone  and 
without  corroboration ;  and  it  is  now  so  generally  the  practice  to  give  them 
such  advice  that  its  omission  would  be  regarded  as  an  omission  of  duty  on 
the  part  of  the  judge.  And  considering  the  respect  always  paid  by  the  jury 
to  this  advice  from  the  bench,  it  may  be  regarded  as  the  settled  course  of 
practice,  not  to  convict  a  prisoner  in  any  case  of  felony  upon  the  sole  and 
uncorroborated  testimony  of  an  accomplice.  The  judges  do  not,  in  such  cases, 
¥rithdraw  the  cause  from  the  jury  by  positive  direction  to  acquit,  but  only 
advise  them  not  to  give  credit  to  the  testimony. 

"f  381.  But  though  it  is  thus  the  settled  practice,  in  cases  of  felony,  to  re- 
quire other  evidence  in  corroboration  of  that  of  an  accomplice,  yet,  in  regard 
to  the  manner  and  extent  of  the  corroboration  to  be  required,  learned  judges 
are  not  perfectly  agreed.  Some  have  deemed  it  sufficient,  if  the  witness  is 
confirmed  in  any  material  part  of  the  case;  others  have  required  confirma- 
tory evid«ice  as  to  the  corpus  delicti  only ;  and  others  have  thought  it  es- 
sential that  there  should  be  corroborating  proof  that{  the  prisoner  actually 
participated  in  the  offense,  and  that,  when  several  prisoners  are  to  be  tried, 
confirmation  is  to  be  required  as  to  all  of  them  before  all  can  be  safely  con- 
victed— the  confirmation  of  the  witness,  as  to  the  commission  of  the  crime, 
being  regarded  as  no  confirmation  at  all,  as  it  respects  the  prisoner ;  for,  in 
describing  the  circumstances  of  the  offense,  he  may  have  no  inducement  to 
speak  falsely,  but  may  have  every  motive  to  declare  the  truth,  if  he  intends 
to  be  believed,  when  he  afterwards  fixes  the  crime  upon  the  prisoner.  If  two 
or  more  accomplices  are  produced  as  witnesses,  they  are  not  deemed  to  cor- 
roborate each  other ;  but  the  same  rule  is  applied,  and  the  same  confirmation 
is  required,  as  if  there  was  but  one." 

The  case  of  Bennett  v.  United  States,  227  U.  S.  333,  33  Sup.  Ct. 
333,  57  L.  Ed.  531,  was  based  upon  the  same  act  of  Congress  as  the 
present  cases,  the  White  Slave  Traffic  Act  of  June  25,  1910;  and  it 
seems  from  the  opinion  of  the  court  that,  like  the  cases  here,  two 
women  were  involved  in  that  alleged  unlawful  transaction,  one  Opal 
Clarke,  and  the  other  Ella  Parks.  The  defendant  there  was  indicted 
for  having  caused  the  illegal  transportation  of  Opal  Clarke,  and  in 
considering  the  objection  to  one  of  the  instructions  upon  the  question 
of  corroborating  the  testimony  of  one  of  the  women  the  Supreme 
Court  said: 

•*The  basis  of  this  contention  is  that  Opal  Clarke  was  the  accomplice  of 
defendant  as  to  Ella  Parks,  and  that  hence  the  court  erred  in  its  instructions 
to  the  Jury  in  regard  to  the  extent  of  the  corroboration  Opal  Clarke's  testi- 
mony had  received.  The  instruction  complained  of  submitted  to  the  jury  the 
fact,  and  warned  against  a  conviction  upon  the  uncorroborated  testimony  of 
an  accomplice,  and  said:  'Necessarily,  if  you  find  that  she  was  an  accomplice 
with  respect  to  these  charges,  or  any  of  them,  you  will  then  necessarily  have 
to  inquire  into  the  facts  as  to  whether  or  not  there  is  corroborating  testimony. 
There  is  evidence  tending  to  corroborate  her  testimony,  and  it  is  for  you  to 
consider  its  force  and  value  and  the  weight  to  give  to  it*  The  contention  is 
that  this  was  error,  *as  the  court  instructed  the  jury  that  there  was  cor- 
roborating evidence,  when  the  court  should  have  charged  the  jury  that  it  was 
for  them  to  ascertain  from  the  testimony  whether  or  not  there  was  cor- 
roborating testimony.*  The  objection  is  hypercritical.  The  court  did  not  in- 
struct the  Jury  that  there  was  corroborating  testimony,  but  testimony  of  that 
tendency,  and  added  that  the  force  and  weight  of  its  corroborating  power 
was  for  the  Jury  to  determine.** 
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In  Blashfield  on  Instructions  to  Juries,  pp.  484,  485,  it  is  said : 

"Except  in  one  state,  it  seems  to  be  the  well-settled  and  almost  nniversal 
practice  for  the  court  to  instruct  that  the  testimony  of  accomplices  should  be 
viewed  by  the  jury  with  great  care  and  caution.  It  has  been  held,  however, 
that.  In  the  absence  of  a  request,  failure  to  give  such  instruction  cannot  bo 
assigned  as  error.  There  is  some  diversity  of  opinion  as  to  whether  a  refusal 
to  give  an  instruction  of  this  nature,  when  requested,  will  be  ground  for  re- 
versal. There  are  rulings  both  ways  on  this  point'* — citing  a  large  number  of 
cases. 

In  the  case  of  United  States  v.  Ybanez  (C.  C.)  53  Fed.  536,  540,  the 
court,  in  speaking  of  the  defendants  there  said : 

**Some  of  them  are,  by  their  own  statements,  clearly  accomplices,  while  at 
least  two  others  claim  that  they  were  captured  by  Garza's  men,  and  were 
compelled  to  join  the  expedition  under  the  pressure  of  force  and  threats  of 
violence.  If  any  of  the  witnesses  testifying  in  the  case  were  constrained  or 
compelled  to  go  with,  and  remain  in,  the  expedition,  because  of  violence,  or 
threats  of  violence,  offered  to  them  by  men  engaged  in  the  enterprise;  tliat 
is,  if  they  did  not  join  and  remain  with  the  expedition  voluntarily,  but  were 
compelled  to  do  so  by  men  engaged  therein,  then  they  would  not  be  regarded, 
in  law,  as  accomplices,  for  an  accomplice  is  a  voluntary  assistant  In  a  crime. 
*IIe  is  a  person  who  knowingly  and  voluntarily,  and  with  common  intent 
with  the  principal  offender,  unites  in  the  commission  of  an  offense.'  Bearing 
in  mind  this  distinction  between  a  person  who  is  an  accomplice  and  one  who 
is  not,  you  are  further  instructed  that  whether  the  testimony  of  an  accom- 
plice be  true  or  false  is  a  question  which,  like  all  controverted  questions  of 
fact,  is  submitted  solely  to  you  to  determine  for  yourselves.  It  is  not  within 
the  province  of  the  court  to  pass  upon  controverted  questions  of  fact,  or 
upon  questions  affecting  the  credibility  of  witnesses.  But  it  is  the  duty  of 
the  court  to  call  your  attention  to  certain  rules  which  obtain  in  courts  of 
justice  in  reference  to  these  persons  known  in  law  as  •accomplices.'  On  this 
point  you  are  instructed  'that  a  particeps  crimlnis — that  is,  an  accomplice 
— notwithstanding  the  turpitude  of  his  conduct,  is  not  on  that  account  an  in- 
competent witness.*  It  is  the  settled  rule  in  this  country  that  an  accom- 
plice in  the  commission  of  a  crime  is  a  competent  witness,  and  the  government 
has  the  right  to  use  him  as  a  witness.  It  is  the  duty  of  the  court  to  admit 
his  testimony,  and  that  of  the  jury  to  consider  it.  The  testimony  of  an  ac- 
complice is,  however,  always  to  he  received  with  caution,  and  weighed  and 
scrutinized  with  great  c^re  by  the  jury;  and  it  is  usual  for  courts  to  in- 
struct juries — and  you  are  so  instructed  in  this  case — not  to  regard  the  evi- 
dence of  an  accomplice  unless  he  is  confirmed  and  corroborated  in  some  ma- 
terial parts  of  his  evidence  connecting  the  defendant  with  the  crime,  by  un- 
impeachable testimony.  But  you  are  not  to  understand  by  this  that  he  is 
to  be  believed  only  in  such  parts  as  are  thus  confirmed,  which  would  be  vir- 
tually to  exclude  him,  inasmuch  as  the  confirmatory  evidence  proves,  of  it- 
self, those  parts  it  applies  to.  If  he  is  confirmed  in  material  parts  connecting 
the  defendant  on  trial  with  the  offenses  charged  in  the  indictment,  he  may  be 
credited  in  others;  and  the  jury  will  decide  how  far  they  will  believe  a 
witness,  from  the  confirmation  he  receives  by  other  evidence,  from  the  nature, 
probability,  and  consistency  of  his  story,  from  his  manner  of  deliveiing  it, 
and  the  ordinary  circumstances  which  impress  the  mind  with  its  truth.  U.  S. 
V.  Kessler,  Baldw.  22  [Fed.  Cas.  No.  15,528] ;  U.  S.  v.  Reeves  [C.  C]  38  Fed. 
409,  410.  With  the  rules  above  announced  for  your  guidance,  you  will  give 
to  the  testimony  of  such  witnesses  as  have  been  shown  to  be  accomplices  such 
weight  as  you  consider  it  entitled  to  receive." 

In  the  case  of  United  States  v.  Van  Leuven  (D.  C.)  65  Fed.  78,  81, 
Shiras,  District  Judge,  said: 

**At  the  common  law,  as  the  same  existed  in  England,  in  the  progress  and 
development  of  that  law  the  conclusion  was  reached  by  the  judges  charged 
with  the  duty  of  presiding  over  trials  of  criminal  cases  that  it  was  unwise 
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for  a  jury  to  convict  a  person  upon  the  uncorroborated  testimony  of  an  ac- 
complice, and  therefore  judges  cautioned  the  juries  in  this  particular,  and 
charged  them  that  it  was  unwise  for  the  jury  to  convict  upon  the  uncor- 
roborated testimony  of  an  accomplice.  In  the  state  of  Iowa  it  has  been  enact- 
ed as  a  provision  of  statutory  law  that  no  person  shall  be  convicted  of  a 
crime  upon  the  uncorroborated  testimony  of  an  accomplice,  but  there  must 
l)e  corroborative  testimony  tending  to  connect  the  defendant  with  the  com- 
mission of  the  offense.  I  have  always  deemed  it  my  duty  as  a  judge  of  a 
court  of  the  United  States,  and  trying  cases  arising  in  the  state  of  Iowa,  and 
where  the  defendant  is  a  citizen  of  this  state,  to  say  to  the  jury  that  they 
cannot  convict  upon  the  uncorroborated  testimony  of  an  accomplice;  and 
when  a  case  stands  before  a  jury  on  that  kind  of  evidence  alone  I  assume 
the  duty  of  charging  them  to  return  a  verdict  of  not  guilty,  but,  if  the  testi- 
mony of  an  accomplice  is  accompanied  by  evidence  tending  to  corroborate  the 
same  in  its  material  statements,  then  it  is  the  duty  of  the  court  to  submit 
the  whole  to  thft.  jury,  and  it  is  for  the  jury  to  determine  whether  the  cor- 
roborating evidence  is  of  such  a  character  and  weight  as  justifies  the  jury  in 
giving  weight  to  the  testimony  of  the  accomplice." 

The  state  of  California  has  a  statute  similar  to  the  statute  of 
Iowa  referred  to  in  the  last-cited  case.  But  here  we  are  not  called  up- 
on to  consider  whether  the  federal  courts  in  California  should  go  to 
the  extent  indicated  in  the  opinion  in  that  case.  I  am,  however,  clear- 
ly of  the  opinion  that  the  testimony  in  the  present  cases  was  such  as 
to  entitle  the  defendants  to  an  instruction  explaining  to  the  jury  what 
constituted  an  accomplice,  and  the  care  and  caution  with  which  the 
testimony  of  accomplices  should  be  weighed  and  scrutinized,  especially 
in  view  of  the  circumstances  under  which  these  trials  took  place,  and 
of  at  least  one  circumstance  occurring  during  the  trial,  which,  however, 
need  not  be  specifically  referred  to,  since  there  is  to  be  no  other  trial ; 
for  if  it  be  true,  as  some  of  the  testimony  undoubtedly  tends  to  show, 
that  the  women  went  voluntarily  with  the  men  in  interstate  commerce 
for  the  purposes  stated  in  the  indictments,  they  were  manifestly  ac- 
complices with  them  in  the  violation  of  the  White  Slave  Traffic  Act, 
and  might  have  been  indicted,  prosecuted,  and  punished  as  conspirators 
under  the  provisions  of  the  United  States  Penal  Code  of  March  4, 
1909,  c.  350,  §  37,  as  was  expressly  decided  by  the  Supreme  Court  in 
the  very  late  case  of  United  States  v.  Clara  Holte,  already  cited. 

In  the  case  of  Crawford  v.  United  States,  212  U.  S.  183,  204,  29 
Sup.  Ct.  260,  268  (53  L.  Ed.  465,  15  Ann.  Cas.  392)  the  Supreme 
Court,  in  speaking  of  the  testimony  of  an  accomplice — one  Lorenz — 
said: 

**But  the  evidence  of  a  witness,  situated  as  was  Lorenz,  is  not  to  be  taken 
as  that  of  an  ordinary  witness,  of  good  character,  in  a  case  whose  testimony 
is  generaUy  and  prima  facie  supposed  to  be  correct.  On  the  contrary,  the  evi- 
dence of  such  a  witness  ought  to  be  received  with  suspicion,  and  with  the  very 
greatest  care  and  caution,  and  ought  not  to  be  passed  upon  by  the  jury  un- 
der the  same  rules  governing  other  and  apparently  credible  witnesses.  In 
many  jurisdictions  such  a  man  is  an  incompetent  witness  unless  he  has  been 
pardoned.  The  facts  surrounding  this  case  make  it  particularly  important 
that  the  rule  in  regard  to  material  errors  should  be  most  rigidly  adhered  to. 
If  it  be  not  clear  that  no  harm  could  have  resulted  from  the  commission  of 
this  material  error,  the  judgment  should  be  reversed." 

And  in  the  very  recent  case  of  Lung  v.  United  States,  decided  by 
this  court  January  4,  1915,  218  Fed.  817,  134  C.  C.  A.  505,  we  pointed 
out,  as  has  been  above  shown,  that  while  in  the  federal  courts  the  tes- 
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timony  of  a  confessed  accomplice  need  not  be  corroborated  to  sup- 
port a  conviction,  such  testimony  should  be  received  with  suspicion  and 
with  the  greatest  care  and  caution,  and  not  taken  as  that  of  an  ordi- 
nary witness  of  good  character,  generally  and  prima  facie  supposed 
to  be  true,  and  that,  in  the  case  then  under  consideration,  the  instruc- 
tions of  the  trial  court  not  being  contained  in  the  record,  and  there 
being  no  complaint  in  respect  to  them,  the  presumption  was  that  the 
jury  was  so  instructed. 

For  the  reasons  stated,  I  think  that  in  each  case  the  judgment  should 
be  reversed,  and  the  case  remanded  for  a  new  trial. 


(220  Fed.  584) 

BAIiAKLALA  CONSOL.  COPPER  CO.  v.  REARDON. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  15,  1915.) 

No.  2420. 

1.  Tbial  ^=:»13d — Ebbob — Cube  by  Instbuctions  to  Disbeoabd. 

In  an  action  for  personal  injuries,  the  admission  of  a  question  asked  a 
juror  on  tiis  Toir  dire  as  to  whether  he  had  any  connection  with  an  in- 
demnity company  or  organization  for  the  purpose  of  insuring  against  per- 
sonal injuries,  and  the  statement  of  counsel,  in  response  to  the  court's 
inquiry  as  to  the  purpose  of  such  examination,  that  there  was  indemnity 
insurance  against  that  kind  of  an  accident,  and  that  the  insurance  com- 
pany was  defending  through  its  own  counsel,  was  cured  by  the  court's 
remark  that  he  would  instruct  the  Jury  to  pay  no  attention  to  the  re- 
mark of  counsel,  unless  it  should  appear  that  it  was  a  pertinent  fact, 
where  no  evidence  was  adduced  to  show  that  the  juror  was  interested  in 
any  such  company,  and  it  therefore  did  not  appear  that  it  was  a  perti- 
nent fact,  as  the  court's  remark  was  tantamount  to  a  distinct  instruc- 
tion to  pay  no  attention  to  the  counsel's  remark,  unless  it  should  appear 
to  be  pertinent,  and,  if  defendant's  counsel  desired  a  further  instruction 
at  the  close  of  the  trial,  it  was  his  duty  to  request  it 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  |  316;  Dec.  Dig. 
«g=»133.] 

2.  Death  C=>72 — Actions  fob  Causing — Evidence — Loss  ob  Injubt  Result- 

ing FBOM  Death. 

Under  Civ.  Code  Cal.  §  1970,  providing  that,  when  death  results  from 
injury  to  an  employ^,  his  personal  representative  shall  have  a  right  of 
action  against  the  employer  for  the  benefit  of  the  widow,  children,  de- 
pendent parents,  etc.,  in  an  action  for  the  benefit  of  the  parents,  evidence 
that  the  parents  were  very  poor,  and  that  deceased  had  contributed  to 
their  support  since  he  was  big  enough  to  work,  was  properly  admitted; 
the  pleadings  having  made  an  issue  as  to  the  parents'  dependency. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  §  91;  Dec.  Dig. 
<©=»72.] 

3.  Death  c==>32 — ^Actions  fob  Causing — Pebsons  fob  Whose  Benefit  Suit 

MAT  BE  BbOUGHT. 

Under  Civ.  Code  Cal.  §  1970,  to  support  an  action  for  the  death  of  an 
employe  for  the  benefit  of  his  parents,  there  must  be  an  actual  depend- 
ency, and  not  a  dependency  resting  on  a  presumption  on  account  of  rela- 
tionship. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  §§  47,  48 ;  Dec.  Dig. 
<&=>32.] 

^=»For  other  oases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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4.  Mjjsteb  and  Servant  ^=>286 — Actions  foe  Death — Questions  foe  Jury. 

In  an  action  for  the  death  of  a  miner,  killed  while  drilling  holes  for 
blasting  by  the  explosion  of  a  missed  shot,  evidence  heDd  to  make  a  ques- 
tion for  the  Jury  as  to  defendant's  negligence  with  respect  to  the  failure 
of  a  person  employed  for  that  purpose  to  inspect  for  the  purpose  of  dis- 
covering missed  shots. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  S§ 
1001,  1006,  1008,  1010-1015,  1017-1033,  1036-1042,  1044,  1046-1050;  Dec. 
Dig.  <5=>286.1 

5.  Master  and  Servant  ^=>107 — Liability  for  Injuries — Unsafe  Place  to 

Work. 

The  rule  that  an  employer  is  not  bound  to  furnish  a  safe  place,  where 
the  perils  to  the  working  place  are  caused  by  the  progress  of  the  work  in 
which  the  employ^  is  engaged,  had  no  application  to  miners  engaged  in 
drilling  holes  preparatory  to  blasting,  and  injured  by  the  explosion  of  a 
missed  shot  in  a  hole  partly  drilled  by  the  preceding  shift;  there  being 
no  danger  in  the  work  if  proper  inspection  was  made,  and  the  employer 
having  undertaken  to  inspect  each  working  place  before  assigning  the 
men  to  work  there. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  19d- 
202,  212,  254,  255 ;  Dec.  Dig.  «g=»107.1 

6w  Master  and   Servant  ^=>205 — Liability   for    Injuries — Contributory 

NEOLIOElSt^. 

Where  a  mine  operator  provided  an  inspector  to  search  for  and  dis- 
cover missed  holes  before  each  succeeding  shift  went  to  work  at  any 
place,  a  miner,  engaged  in  drilling  holes  preparatory  to  blasting,  and  his 
helper,  were  entitled  to  assume  that  such  inspector  had  done  his  duty, 
and  to  act  upon  that  assumption. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  547- 
649;    Dec.  Dig.  «=>205.] 

7.  Master  and  Servant  ^=>289 — ^Actions  for  Injuries — Questions  for  Jury. 

In  an  action  for  the  death  of  a  miner,  engaged  in  drilling  preparatory 
to  blasting,  evidence  held  insuflacient  to  make  a  question  for  the  jury  as 
to  whether  it  was  his  duty  to  look  for  and  discover,  if  possible,  missed 
shots  in  places  where  he  was  at  work. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  1089, 
1090,  1092-1132;   Dec  Dig.  <8=»289.] 

8.  Master  and  Servant  ^=>291  —  Actions  for  Injuries  —  Instructions  — 

Conformity  to  Evidence. 

Where  an  action  for  the  death  of  an  employ^,  alleged  to  have  been  due 
to  the  negligence  of  an  inspector,  and  an  action  for  injuries  to  another 
employ^,  were  tried  together,  and  in  the  action  for  death  there  was  no 
allegation  that  the  inspector  was  incompetent,  and  the  court,  while  cov- 
ering many  points  common  to  both  cases  in  its  charge,  distinguished  the 
cases  in  every  particular  in  which  they  differed,  and  expressly  directed 
the  jury's  attention  to  the  fact  that  in  the  action  for  injuries  the  com- 
plaint alleged  that  the  inspector  was  incompetent,  and  that  his  incompe- 
tence contributed  proximately  to  the  injury,  the  refusal  of  an  instruction 
that  in  the  action  for  death  there  was  no  charge  in  the  complaint  that 
the  accident  was  proximately  caused  by  the  inspector's  incompetence,  and 
that  no  recovery  could  be  had  therefor,  was  not  error,  though  it  might 
properly  have  been  given. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  1133, 
1134, 1136-1146;   Dec.  Dig.  <8=>291.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  District  of  California;  William  C.  Van 
Fleet,  Judge. 

^=»Por  oUier  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Action  by  J.  E.  Reardon,  administrator  of  Frank  Whitsett,  deceased^ 
against  the  Balaklala  Consolidated  Copper  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.    Affirmed. 

For  opinion  below  on  demurrer  and  motion  to  strike,  see  193  Fed. 
189. 

Frank  Whitsett,  the  deceased,  and  his  brother,  Fred  Whitsett,  were  employ- 
ed to  operate  a  Burleig:h  drill  in  the  defendant's  mine.  The  deceased  was  an 
experienced  miner,  and  was  known  as  a  machine  man.  His  brother  was  a 
machine  man's  helper,  or  chuck  tender.  The  drill  was  operated  by  compressed 
air,  and  was  used  to  drill  holes  In  the  rock  or  ore,  preparatory  to  blasting, 
llie  brothers  exchanged  work  from  time  to  time,  and  alternately  worked  as 
drill  man  and  chuck  tender.  At  the  time  of  the  accident  Fred  was  operating 
the  drill,  and  the  deceased  was  chuck  tender.  It  was  the  practice  to  drill 
about  a  dozen  holes  in  the  face  of  the  dnif t,  four  near  the  top,  four  in  the  mid- 
dle, and  four  near  the  bottom.  The  bottom  fohr  were  called  "lifters."  When 
the  holes  were  finished,  they  were  filled  with  dynamite,  and  there  was  a  cap 
and  fuse  for  each  hole.  As  the  men  went  off  shift,  the  fuses  were  lighted, 
and  the  rock  was  blasted  out.  On  the  night  of  the  accident,  when  the  Whit- 
sett brothers  went  to  work  in  one  of  the  drifts,  the  holes  had  all  been  drilled 
by  the  preceding  shift,  except  three  of  the  lifters,  and  one  of  those  had  been 
partly  drilled.  They  began  to  work  on  the  unfinished  hole,  and  while  they 
were  drilling  it  the  drill  struck  and  exploded  a  missed  shot,  which  killed  the 
deceased  and  seriously  injured  his  brother.  Separate  actions  were  brought 
by  the  administrator  of  Frank  Whitsett  and  by  Fred  Whitsett.  The  cases  were 
joined  for  trial  before  the  same  jury.  The  plaintiff  obtained  a  verdict  against 
the  defendant  in  the  sum  of  ^,500. 

The  complaint  alleged  failure  and  neglect  of  the  defendant  to  exercise  ordi- 
nary care  in  providing  and  maintaining  a  safe,  suitable,  and  proper  place  for 
the  deceased  to  perform  his  labor,  and  it  alleged  that  the  presence  of  the  un- 
exploded  blast  was  unknown  to  the  deceased,  but  could  have  been  discovered 
and  known  by  the  defendant  in  the  use  and  exercise  of  ordinary  care  and 
diligence.  The  answer  denied  that  the  defendant  could  have  discovered  or 
known  of  the  missed  shot.  The  main  issue  before  the  court  below  was  wheth- 
er or  not  the  accident  was  proximately  caused  by  negligence  on  the  part  of 
the  defendant.  The  defendant  insisted  that  there  was  no  duty  on  its  part  to 
furnish  the  deceased  with  a  safe  place  in  which  to  work,  and  that  the  duty 
of  looking  for  and  detecting  a  missed  shot  rested  on  the  deceased,  and  further 
contended  that  the  missed  shot  was  so  concealed  that  it  was  impossible,  by 
ordinary  or  practicable  methods,  to  discover  it 

C.  H.  Wilson,  of  San  Francisco,  Cal.,  for  plaintiff  in  error. 
William  M.  Cannon,  of  San  Francisco,  Cal.,  and  C.  S.  Jackson,  of 
Roseburg,  Or.,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  Er- 
ror is  assigned  to  a  statement  made  by  counsel  for  the  plaintiff,  in  the 
presence  of  the  jury,  to  the  effect  that  the  defendant  had  indemnity  in- 
surance against  the  accident,  and  that  the  insurance  company  was  de- 
fending the  action  through  its  own  counsel.  On  the  examination  of 
one  of  the  talesmen,  on  his  voir  dire,  by  Mr.  Cannon,  counsel  for  the 
plaintiff,  the  following  colloquy  was  had : 

"Mr.  Cannon:  Q.  Have  you  any  connection,  either  as  a  stockholder  or  other- 
wise, with  an  Indemnity  company,  or  organization  for  the  purpose  of  insuring, 
people  against  personal  injuries? 

**Mr.  Wilson:    I  object  to  that  question  as  immaterial. 
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"Mr.  Cannon:  I  do  not  think  that  it  is  immateriaL  I  would  like  to  state 
^hy  I  asked  the  question. 

*The  Court:  What  is  the  reason? 

**Mr.  Cannon:  The  reason  is — 

"Mr.  Wilson:  I  object  to  the  reason  being  stated. 

"The  Court:   I  am  asking  for  it. 

"Mr.  Cannon:  In  this  case  there  is  certain  indemnity  insurance  against  this 
kind  of  accident,  and  the  insurance  company  is  defending,  through  its  own 
counsel,  this  action;  therefore  I  have  a  right  to  inquire. 

"Mr.  Wilson:  I  object  to  the  statement  made  by  counsel,  and  assign  It  as 
error.  It  is  an  improper  statement  to  make  in  this  case.  ♦  ♦  ♦  We  now 
moTG  that  the  jury  be  discharged,  on  the  ground  that  improper  and  foreign 
matter  has  come  to  the  knowledge  of  the  jury. 

"The  Court:  The  motion  will  be  denied.  I  will  instruct  the  jury  to  pay  no 
attention  to  the  remark  of  counsel,  unless  it  should  appear  it  is  a  pertinent 
fact. 

"Mr.  Cannon:  Q.  Have  you  any  connection,  either  as  a  stockholder  or  oth- 
erwise, with  any  indemnity  company  such  as  I  have  described? 

"Mr.  Wilson:  We  insist  upon  our  objection. 

"The  Court:   I  overrule  the  objection. 

"Mr.  Wilson:  I  will  take  an  exception." 

Error  is  assigned,  not  only  to  the  statement  of  counsel,  but  to  the 
ruling  of  the  court  in  refusing  to  discharge  the  jury,  and  in  admitting 
the  testimony. 

In  Pennsylvania  Co.  v.  Roy,  102  U.  S.  451,  459,  26  L.  Ed.  141,  the 
court  said: 

**The  charge  from  the  court  that  the  jury  should  not  consider  evidence  which 
had  been  improperly  admitted  was  equivalent  to  striking  it  out  of  the  case. 
The  exception  to  its  admission  fell  when  the  error  was  subsequently  corrected 
by  instructions  too  clear  arid  positive  to  be  misunderstood  by  the  jury.  The 
presumption  should  not  be  indulged  that  the  jury  were  too  ignorant  to  com- 
prehend, or  were  too  unmindful  of  their  duty  to  respect,  instructions  as  to 
matters  peculiarly  widiin  the  province  of  the  court  to  determine.  It  should 
rather  be,  so  far  as  this  court  is  concerned,  that  the  jury  were  influenced  in 
their  verdict  only  by  legal  evidence.  Any  other  rule  would  make  it  necessary 
in  every  trial,  where  an  error  in  the  admission  of  proof  is  committed,  of  which 
error  the  court  becomes  aware  before  the  final  submission  of  the  case  to  the 
jury,  to  suspend  the  trial,  discharge  the  jury,  and  commence  anew.  A  rule 
of  practice  leading  to  such  results  cannot  meet  with  approval." 

In  Throckmorton  v.  Holt,  180  U.  S.  552,  567,  21  Sup.  Ct.  474,  480 
(45  L.  Ed.  663),  the  court  said : 

"The  general  rule  is  that,  if  evidence  which  may  have  been  taken  in  the 
course  of  a  trial  be  withdrawn  from  the  consideration  of  the  jury  by  the  di- 
rection of  the  presiding  judge,  such  direction  cures  any  error  which  may  have 
been  committed  by  its  introduction." 

In  line  with  these  cases  is  Turner  v.  American  Security  &  Trust  Co., 
213  U.  S.  257,  267,  29  Sup.  Ct.  420,  53  L.  Ed.  788. 

The  only  modification  of  the  rule  is  in  cases  where  the  court  can  see 
that  such  a  strong  impression  has  been  made  upon  the  minds  of  the 
jury  by  illegal  and  improper  testimony  that  its  subsequent  withdrawal 
will  not  remove  the  effect  caused  by  its  admission.  Portland  Gold  Min. 
Co.  V.  Flaherty,  111  Fed.  312,  49  C.  C.  A.  361,  was  a  case  in  which, 
as  here,  counsel  for  the  plaintiff  stated  to  the  jury  that  the  case  was  be- 
ing defended  by  an  insurance  company;  but  in  view  of  the  fact  that 
the  court  immediately,  upon  the  first  suggestion  of  counsel,  excluded 
from  the  jury  any  consideration  of  the  statement,  the  Circuit  Court  of 
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Appeals  held  that  there  was  no  reversible  error.  See  also,  Weeks 
V.  Scharer,  129  Fed.  333,  64  C.  C.  A.  11,  Union  Pac.  R.  Co.  v.  Thomas, 
152  Fed.  365,  371,  81  C.  C.  A.  491,  and  Armour  &  Co.  v.  Kollmeyer, 
161  Fed.  78,  83,  88  C.  C.  A.  242,  16  L.  R.  A.  (N.  S.)  1110. 

The  defendant  contends  that  the  trial  court  did  not  unequivocally 
withdraw  from  the  jury  the  consideration  of  the  statement  so  made  by 
counsel,  and  that  the  court  omitted  to  charge  the  jury,  on  the  final 
submission  of  the  case,  to  disregard  that  statement.  But  we  regard 
the  remark  of  the  court  as  a  distinct  charge  to  the  jury.  It  was  tanta- 
mount to  saying: 

"I  instruct  the  jury  to  pay  no  attention  to  the  remark  of  counsel,  unless  It 
should  appear  it  is  a  pertinent  fact" 

It  did  not  thereafter  appear  that  it  was  a  pertinent  fact,  for  no  evi- 
dence was  adduced  to  show  that  the  juror  was  interested  in  any  in- 
demnity company.  If  counsel  for  the  defendant  desired  further  in- 
struction at  the  conclusion  of  the  trial,  it  was  his  duty  to  bring  the 
matter  to  the  attention  of  the  court  at  that  time,  and  request  such  an 
instruction.  We  cannot  think  that  the  matter  so  alluded  to  on  the  ex- 
amination of  the  juror  was  of  a  nature  so  impressive  that  the  jury 
could  not  divest  their  minds  of  it  and  render  a  verdict  according  to 
the  instructions  of  the  court  and  the  evidence  in  the  case.  There  is 
no  indication  of  prejudice  in  the  amount  of  the  verdict  which  was  ren- 
dered. It  is  not  improbable  that  all  intelligent  jurors  of  the  present 
day  know,  as  a  matter  of  common  knowledge,  that  in  the  large  ma- 
jority of  damage  cases  brought  against  mining  and  manufacturing 
corporations  the  real  party  in  interest  as  defendant  is  an  indemnity  in- 
surance company.  There  is  little,  if  any,  substantial  ground  for  assum- 
ing that  a  juror  of  the  class  of  men  who  are  lisually  summoned  in 
a  federal  court  would  permit  such  a  fact  to  influence  in  any  degree 
his  verdict. 

[2,3]  It  is  contended  that  the  court  erred  in  admitting  evidence 
of  the  financial  condition  of  the  parents  of  the  deceased ;  the  evidence 
being  that  they  were  very  poor,  and  that  the  deceased  had  contribut- 
ed to  their  support  since  he  was  big  enough  to  work  for  wages.  Sec- 
tion 1970  of  the  Civil  Code  of  California  contains  this  provision  : 

"When  death,  whether  instantaneous  or  otherwise,  results  from  an  injury 
to  an  employ^  received  as  aforesaid,  the  personal  representative  of  such  em- 
ploy6  shall  have  a  right  of  action  therefor  against  such  employer,  and  may 
recover  damages  in  respect  thereof,  for  and  on  behalf,  and  for  the  benefit  of 
the  widow,  children,  dependent  parents,  and  dependent  brothers  and  sisters,  in 
order  of  precedence  as  herein  stated,  but  no  more  than  one  action  shall  be 
brought  for  such  recovery." 

The  complaint  had  alleged  that  James  Whitsett,  the  father  of  the 
deceased,  was  wholly  dependent  upon  the  said  Frank  Whitsett  for  sub- 
sistence and  support,  and  by  reason  of  his  death  was  left  utterly  help- 
less and  destitute.  The  answer  denied  this  allegation  on  informa- 
tion and  belief.  The  allegation  was  made  a  distinct  issue,  and  we  see 
no  reason  why  the  plaintiff  should  not  be  allowed  to  prove  it  as  he  did. 

The  defendant  cites  Green  v.  Southern  Pacific  Co.,  122  Cal.  563,  55 
Pac.  577,  as  decisive  of  the  question.  In  that  case  it  was  held  that, 
in  an  action  brought  by  the  widow  and  children  of  the  deceased  to 
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recover  damages  as  his  heirs  at  law  for  his  death  caused  by  the  neg- 
ligence of  the  defendant,  the  evidence  of  the  poverty  of  one  of  the 
plaintiffs,  a  daughter  of  the  deceased,  who  was  living  with  him  at  his 
death,  was  not  competent,  and  that  its  admission  was  prejudicial  error, 
that  it  had  no  pertinent  or  competent  bearing  on  the  extent  of  the  in- 
jury suffered  by  the  plaintiffs,  and  that,  whatever  the  daughter's  con- 
dition in  life,  she  was  entitled  under  the  law,  in  common  with  her 
coplaintiffs,  to  maintain  the  action  solely  as  one  of  the  next  of  kin  and 
heirs  at  law  of  the  deceased.  In  that  case  the  evidence  which  was  ob- 
jected to  had  no  relation  to  the  issues.  In  the  case  at  bar,  it  went  to 
the  very  right  of  the  plaintiff  to  recover. 

But  the  defendant  contends  that  the  word  "dependent,"  as  used  in 
section  1970  above  quoted,  means  only  one  who  is  dependent  for  sup- 
port and  maintenance,  that  it  does  not  necessarily  mean  a  complete 
dependence,  but  may  be  a  partial  dependence,  and  that  therefore  it  was 
error  to  permit  evidence  that  the  parents  were  very  poor.  We  think 
that  the  word  "dependent,"  as  used  in  the  statute,  was  intended  to  de- 
scribe a  condition  of  actual  dependency,  and  not  a  dependency  that 
rested  on  a  presumption  on  account  of  relationship,  for  it  is  applied  to 
persons  to  whom  no  such  presumption  obtains.  It  was  therefore  nec- 
essary for  the  plaintiff  to  prove,  not  a  mere  relation  of  dependency, 
but  an  actual  dependency.  South  Sidje  Trust  Co.  v.  Wilmarth,  199 
Fed.  418,  117  C.  C.  A.  650.  We  find  no  decision  of  any  court  of  Cal- 
ifornia holding  that,  under  the  provisions  of  section  1970  above  quot- 
ed, evidence  such  as  was  admitted  by  the  court  below  in  this  case  is 
incompetent.    We  find  no  error,  therefore,  in  its  admission. 

[4,  6]  Error  is  assigned  to  the  denial  of  the  defendant's  request  for 
an  instructed  verdict  in  its  favor.  Prior  to  the  argument  to  the  jury, 
the  defendant  submitted  to  the  court  the  following  written  request : 

'*You  are  Instructed  by  the  court  that  on  the  evidence  and  under  the  law 
you  will  return  a  verdict  In  this  case  for  the  defendant." 

It  does  not  appear  that  the  request  was  argued  before  the  court,  or 
that  the  particular  grounds  of  the  motion  were  at  any  time  specified. 
It  has  been  held  in  the  Seventh  circuit  that  such  a  motion  is  insuffi- 
cient to  raise  a  question  for  review  in  the  Circuit  Court  of  Appeals. 
Adams  v.  Shirk,  104  Fed.  54,  43  C.  C.  A.  407.  We  are  disposed  to 
assume,  however,  that  the  court  below  passed  upon  the  question  which 
is  now  presented  in  this  court — that  is,  whether  or  not  there  was  suffi- 
cient evidence  to  go  to  the  jury  to  show  the  defendant's  negligence — 
and  to  hold  that  the  motion  was  sufficient. 

It  appears  from  the  testimony  that  the  defendant  had  one  employe, 
Yokum,  who  was  known  as  a  "missed  hole"  man,  whose  sole  duty  it 
was  to  examine  the  faces  of  the  drifts  before  crews  were  set  to  work 
drilling  therein,  to  discover  and  shoot  missed  holes.  This  man  had 
made  a  casual  inspection  of  the  face  of  the  drift,  where  the  accident 
occurred;  but,  as  the  muck  had  not  then  been  removed,  he  could  not 
inspect  the  lowest  row  of  holes.  After  the  muck  was  removed,  Yokum 
was  present  at  the  drift ;  but  he  made  no  further  inspection  of  it.  On 
that  failure  of  Yokum  to  inspect  the  plaintiff  bases  its  charge  of  neg- 
ligence.   But  the  defendant  urges  that  there  was  evidence  tending  to 
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show  that  it  was  the  duty  of  all  employes  working  in  the  drifts  to  look 
out  for  missed  holes,  and  that  that  duty  rested  upon  the  plaintiff's  in- 
testate, as  well  as  upon  Yokum.  But  there  was  testimony  to  the  con- 
trary. Several  of  the  employes  testified  that  they  were  never  warned 
or  given  instruction  by  the  defendant  to  look  for  missed  holes. 

Again,  the  defendant  contends  that  it  was  not  required  to  furnish 
the  men  engaged  in  drilling  holes  a  safe  place  to  work,  for  the  reason 
that  the  working  place  was  not  of  a  permanent  character,  but  was  con- 
stantly shifting  or  being  transformed,  as  the  result  of  the  employe's 
work,  invoking  the  rule  that  the  employer  is  not  bound  to  furnish  a 
safe  place  where  the  perils  to  the  working  place  are  caused  by  the  prog- 
ress of  the  work  in  which  the  employes  are  engaged.  That  rule  has 
no  application  to  the  present  case.  The  work  was  not  work  of  con- 
struction or  repair,  in  which  the  risks  are  caused  by  the  progress  of 
the  work,  and  are  assumed  by  the  employe.  It  is  a  case  in  which  the 
defendant  directed  its  employes  to  work  in  places  which  had  been  pre- 
pared for  their  work  as  each  gang  was  moved  about  the  mine  from 
drift  to  drift,  and  the  defendant  had  undertaken  to  inspect  each  work- 
ing place  before  assigning  the  men  to  work  there.  There  was  no  dan- 
ger in  the  work  if  proper  inspection  was  made. 

In  Rocky  Mountain  Bell  Tel.  Co.  v.  Bassett,  178  Fed.  768,  102  C.  C. 
A.  216,  we  said: 

"The  employer's  duty  was  either  to  make  the  working  place  safe,  or,  if  the 
danger  was  not  obvious,  to  notify  the  employ^  of  the  hidden,  unseen,  and 
unappreciated  danger,  so  that  he  might  adopt  means  for  his  own  safety." 

And  again  we  said : 

"But  where  an  employ^  is  caUed  from  other  work,  and  is  set  to  work  in  an 
excavation,  he  has  the  right  to  assume  that  the  master  has  investigated  the 
conditions,  and  that  the  place  is  safe  unless  the  danger  is  plain  and  obvious." 

But  it  is  said  that  there  was  no  neglect  of  the  master's  duty  in  law 
in  the  present  case  for  the  reason  that  at  times  it  was  impossible  to  dis- 
cover missed  holes,  and  that  neither  the  foreman  who  set  the  Whitsett 
brothers  to  work,  nor  the  Whitsett  brothers  themselves,  saw  any  in- 
dication of  a  missed  hole  at  the  place  where  the  drill  was  set.  We  are 
not  at  all  impressed  with  the  credibility  of  the  statement  that  the  missed 
hole  was  not  discoverable.  Clearly  it  could  have  been  found  on  prop- 
er inspection.  It  was  a  hole  drilled  in  rock,  and  of  a  diameter  suffi- 
cient to  hold  sticks  of  dynamite  and  a  fuse.  If  Yokum  had  "barred" 
down  all  the  loose  rock  on  the  face  of  the  drift,  as  it  was  his  duty  to 
do,  according  to  the  testimony,  he  must  necessarily  have  discovered 
the  missed  hole.  Upon  all  the  testimony  we  are  convinced  that  the 
trial  court  committed  no  error  in  submitting  the  case  to  the  jury. 

The  foregoing  considerations  dispose  of  the  contention  that  the 
court  erred  in  refusing  to  charge  the  jury,  in  substance,  that  no  duty 
rests  upon  an  employer  to  furnish  a  safe  place  to  work,  if  the  working 
place  is  not  permanent,  or  has  not  previously  been  prepared  by  the  mas- 
ter as  a  place  for  doing  the  work. 

[6]  Nor  do  we  find  error  in  the  instruction,  which  the  court  gave, 
to  the  effect  that  if  the  jury  found  that  the  defendant  provided  an  in- 
spector called  a  "missed  hole"  man,  whose  duty  it  was  to  search  for 
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and  discover  missed  holes  before  each  succeeding  shift  should  go  to 
work  at  any  place,  any  driller  or  chuck  tender  was  entitled  to  assume 
that  such  an  inspector  had  done  his  duty  in  that  regard,  and  to  act  upon 
that  assumption. 

[7]  The  defendant  assigns  error  to  the  refusal  of  the  court  to  charge 
that,  if  they  found  that  it  was  the  duty  of  Frank  Whitsett  to  look  for 
and  discover,  if  possible,  missed  shots  in  places  where  he  was  engaged 
to  work,  his  administrator  cannot  recover  in  this  action,  whether,  up- 
on the  exercise  of  ordinary  care  Frank  Whitsett  could  have  found  the 
missed  shot,  or  it  was  so  concealed  that  he  could  not,  in  the  use  of  or- 
dinary care,  have  found  it.  It  is  a  sufficient  answer  to  this  assignment 
to  point  to  the  fact  that  there  was  no  proof  that  it  was  Frank  Whit- 
sett's  duty  to  look  for  missed  shots.  It  is  true  that  the  foreman  of  the 
defendant's  mine  testified  that  it  was  the  duty  of  all  machine  men  to 
look  for  missed  holes,  in  order  to  protect  themselves.  He  did  not  tes- 
tify, however,  that  any  such  rule  was  ever  communicated  to  the  plain- 
tiff's intestate.  On  the  contrary,  the  defendant's  witness  Meyers,  the 
shift  boss,  when  asked  about  the  duty  of  machine  men  with  reference 
to  discovering  missed  holes  said : 

*1  do  not  know  that  you  would  caU  It  a  duty.  Of  course,  we  did  all  we 
could  about  missed  holes  and  things  like  that." 

Meyers  went  on  to  say  that  the  machine  men  were  naturally  on  the 
lookout  for  missed  holes,  and  some  chuck  tenders  looked  for  missed 
holes  and  some  did  not. 

**That  is  a  thing  that  is  so  thoroughly  understood  among  miners  that  there 
is  no  such  thing  as  duty  attached  to  it.  Independently  of  instructions,  most  all 
the  drill  men  and  chuck  tenders  look  for  missed  holes." 

In  the  face  of  such  testimony,  the  jury  would  not  have  been  justified 
in  finding  that  it  was  the  duty  of  Frank  Whitsett  to  look  for  and  dis- 
cover missed  shots. 

[8]  It  is  assigned  as  error  that  the  trial  court  refused  to  instruct 
the  jury  that,  in  the  action  brought  by  Reardon  for  the  death  of  Frank 
Whitsett,  **there  is  no  charge  in  the  complaint  that  the  accident  was 
proximately  caused  by  the  incompetence  of  Yokum,"  and  that  no  re- 
covery could  be  had  in  that  case,  or,  if  the  jury  found  that  the  accident 
was  proximately  caused  by  the  negligence  of  Yokum,  the  verdict  must 
be  for  the  defendant.  While  the  first  portion  of  the  requested  charge 
might  properly  have  been  given,  it  was  not  error  to  refuse  it.  It  was 
coupled,  however,  with  matter  which  clearly  did  not  express  the  law, 
and,  in  any  view,  an  instruction  as  to  the  incompetence  of  Yokum  was 
not  appropriate  to  the  present  case.  Fred  Whitsett  in  his  complaint 
had  alleged  that  Yokum  was  incompetent,  but  no  such  allegation  was 
made  in  the  case  at  bar.  The  court,  in  instructing  the  jury,  covered 
many  points  that  were  common  to  both  cases,  but  pains  were  taken  to 
distinguish  the  two  cases  in  every  particular  in  which  they  differed. 
The  court  expressly  directed  the  attention  of  the  jury  to  the  fact  that 
in  the  case  of  Fred  Whitsett  the  complaint  alleged  that  the  defendant 
had  employed  an  incompetent  man  as  a  "missed  hole"  man,  and  that 
that  fact  contributed  proximately  to  Fred  Whitsett 's  injury. 

We  find  no  error.    The  judgment  is  affirmed. 
138C.C.A.— 13 


Digitized  by 


Google 


194  136  C.  0.  A.  REPORTS 

(220  Fed.  102) 

CLARK  HARDWARE  CO.  et  al.  ▼.  SAUVB. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January  4,  1915.) 

No.  136,  Original. 

1.  Bankruptcy    €=>248 — Sale   of   Pfoperty — Appraisement — Appraisers — 

quamfications. 

That  one  of  the  appraisers  appointed  to  appraise  the  property  of  a 
bankrupt  mining  company  was  a  lessee  of  a  portion  of  the  property  and 
was  required  to  work  the  same  on  a  royalty  did  not  disqualify  him  to  act 
as  an  appraiser;  he  haying  no  interest  in  the  land  owned  by  the  bank- 
rupt, nor  in  the  proceedings,  nor  in  the  sale  of  the  property,  under  Bankr. 
Act  July  1,  1898,  c  541,  §  70b,  30  Stat  565  (U.  S.  Comp.  St  1913,  §  9654), 
requiring  the  appraisement  to  be  by  three  disinterested  appraisers. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  «=>248.] 

2.  Evidence  ^=»571 — Effect  of  Opinions — ^Probabld  Value. 

On  an  application  for  the  sale  of  a  bankrupt's  property  free  from  liens, 
the  court  was  not  bound  by  the  opinions  of  witnesses,  even  if  uncontra- 
dicted, that  the  property  would  not  bring  enough  to  pay  the  liens  thereon, 
but  was  entitled  to  consider  the  sworn  estimate  of  the  appraisers  in 
bankruptcy,  which  was  at  variance  with  the  opinions  of  such  witnesses. 

[Ed.  Note.— For  other  cases,  see  Evidence,  CJent  Dig.  §§  2395-2398; 
Dec.  Dig.  <5=>571.] 

3.  Bankruptcy   ^=»266 — Sale   of  Assets — Purchase  by   Lien   Creditor — 

Payment  of  Bid — Credits. 

It  was  proper  for  the  court,  on  directing  a  sale  of  a  bankrupt*s  assets 
free  from  Hens,  to  provide,  in  case  of  purchase  by  the  holder  of  a  valid 
lien,  that  he  was  entitled  to  credit  against  the  purchase  price  of  the 
amount  that  otherwise  would  accrue  to  him  by  reason  of  his  lien. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec  Dig.  ^=>266.] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  District  of  Colorado ;  Robert  E.  Lewis,  Judge. 

In  the  matter  of  bankruptcy  proceedings  of  the  Pewabic  Consolidat- 
ed Gold  Mines  Company.  Application  of  David  B.  Sauve,  as  trustee, 
etc.,  to  sell  the  bankrupt's  property  free  from  liens.  Application  by  the 
Clark  Hardware  Company  and  others  to  set  aside  the  appraisement. 
An  order  was  entered  denying  the  motion,  and  granting  the  applica- 
tion of  the  trustee,  and  the  objecting  creditors  filed  a  petition  to  revise. 
Denied. 

Leroy  J.  Williams,  of  Denver,  Colo.,  for  petitioners. 
J.  E.  Robinson,  of  Denver,  Colo.,  for  respondent. 

Before  CARLAND,  Circuit  Judge,  and  T.  C.  MUNGER  and  YOU- 
MANS,  District  Judges. 

T.  C.  MUNGER,  District  Judge.  In  the  course  of  the  administra- 
tion of  the  estate  in  bankruptcy,  of  the  Pewabic  Consolidated  Gold 
Mines  Company,  three  appraisers  were  appointed  to  value  the  property 
of  the  estate.  After  the  appraisers'  report  was  filed  certain  creditors, 
who  held  some  of  the  bonds  secured  by  a  deed  of  trust  upon  a  portion 
of  the  property  appraised,  moved  to  set  aside  the  appraisement  on 
the  ground  that  one  of  the  appraisers  was  not  disinterested,  but  the 
motion  was  overruled.    The  trustee  filed  a  petition  asking  to  have  the 
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bankrupt's  property  sold  free  of  liens,  and  to  this  the  creditors  filed 
objections,  which  were  also  overruled,  and  an  order  was  entered  foT 
the  sale  of  the  property  as  prayed. 

A  petition  for  review  of  these  orders  of  the  referee  was  filed,  and 
upon  a  hearing  thereon  the  District  Court  affirmed  them,  and  there- 
upon this  petition  for  revision  of  the  proceedings  was  prosecuted. 

[1]  Section  70b  of  the  Bankruptcy  Act  provides  for  the  appraisal 
of  all  property  belonging  to  bankrupt  estates  by  "three  disinterested 
appraisers."  One  of  the  appraisers  in  this  case  was  the  lessee  of  a  por- 
tion of  the  property  under  a  mining  lease,  which  required  work  to 
be  done  and  royalties  to  be  paid  in  consideration  of  the  lease.  This 
lease  had  been  made  more  than  four  months  before  the  petition  in 
bankruptcy  was  filed,  and  is  not  claimed  to  be  subject  to  attack,  and 
the  order  made  directed  the  sale  of  the  bankrupt's  property  subject 
to  the  lease.  While  the  lessee  had  an  interest  in  land  owned  by  the 
bankrupt,  he  is  not  shown  to  have,  had  any  interest  in  the  bankruptcy 
proceedings,  or  in  the  sale  of  the  property,  and  no  error  was  com- 
mitted in  the  refusal  to  set  aside  the  appraisement. 

In  support  of  the  objections  made  to  the  order  of  the  court  direct- 
ing the  sale  of  the  bankrupt's  property  free  of  liens,  it  is  claimed  that 
no  advantage  will  accrue  to  the  estate  thereby,  because  the  undisputed 
evidence  shows  that  the  property  is  not  worth  the  amount  of  the  valid 
incumbrance  thereon ;  that  some  of  the  holders  of  liens  intend  to  pur- 
chase the  property  at  the  sale  at  a  price  that  will  sacrifice  the  rights  of 
other  lien  holders ;  and  that  there  was  error  in  directing  that  the  pur- 
chaser, if  a  lien  holder,  might  have  credit  on  the  purchase  price  for 
the  amount  of  his  distributive  share  of  the  price  paid. 

[2]  Witnesses  testified  that  in  their  opinion  the  property  ordered 
sold  would  not  bring  enough  to  pay  the  liens  thereon ;  but  the  lower 
court  was  not  bound  by  the  opinions  of  these  witnesses,  even  if  uncon- 
tradicted. The  Conqueror,  166  U.  S.  110,  17  Sup.  Ct.  510,  41  L.  Ed. 
937 ;  Head  v.  Hargrave,  105  U.  S.  45,  26  L.  Ed.  1028 ;  Forsyth  v.  Doo- 
little,  120  U.  S.  73,  7  Sup.  Ct.  408,  30  L.  Ed.  586;  Harrison  v.  Clarke, 
164  Fed.  539,  90  C.  C.  A.  413;  Taintor  v.  Franklin  National  Bank  of 
New  York  (C.  C.)  107  Fed.  825. 

The  court  had  the  right  to  consider  the  sworn  estimate  of  the  ap- 
praisers in  bankruptcy,  which  was  at  variance  with  the  opinions  of 
value  given  by  the  witnesses,  in  determining  whether  the  estate  might 
be  benefited  by  a  sale  of  the  incumbered  property,  and  its  decision  on  a 
question  of  fact  is  not  reviewable  in  this  proceeding.  Elliott  v.  Toepp- 
ner,  187  U.  S.  327,  23  Sup.  Ct.  133,  47  L.  Ed.  200. 

[3]  The  evidence  presented  to  the  lower  court  did  not  require  a 
finding  that  a  sale  of  the  property  would  sacrifice  the  interests  of 
minority  lien  holders.  The  order  of  sal^  provides  for  a  sale  by  parcels, 
at  auction,  at  which  the  petitioners  have  the  right  to  bid.  Nor  did  the 
court  below  act  beyond  its  discretion,  in  allowing,  upon  confirmation 
of  the  sale,  a  credit  to  the  purchaser,  if  the  holder  of  a  valid  lien  on 
the  property,  of  the  amount  that  otherwise  would  accrue  to  him  by 
reason  of  his  lien,  as  it  was  needless  for  the  purchaser  to  pay  into  court 
money  that  must  be  repaid  to  him.    In  re  Harralson,  179  Fed.  490,  103 
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C.  C.  A.  70,  29  L.  R.  A.  (N.  S.)  737;  In  re  Waterloo  Organ  Co.  (D. 
C.)  118  Fed.  904;  In  re  Saxton  Furnace  Co.  (D.  C.)  136  Fed.  697;  In 
re  Fayctteville  Wagon-Wood  &  Lumber  Co.  (D.  C.)  197  Fed.  180. 
The  petition  to  revise  is  denied. 


(220  Fed.  104) 

LOVATO  V.  STATE  OF  NEW  MEXICO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    January  4,  1915.) 

No.  4076. 

CouBTs  «g=>405 — Fedebal  Coubts — CiBCuiT  CouBT  OF  Appeals — ^Wbit  of  Eb- 
BOB  FBOM  State  Coubt — Pbosecution  Begun  in  Tebbitobial  Coubt. 

New  Mexico  Enabling  Act  (Act  June  20,  1910,  c.  310,  36  Stat  557)  §  14, 
provides  for  appeals  or  writs  of  error  in  proceedings  previously  prose- 
cuted or  pending  in  the  Supreme  Court  of  the  United  States  or  in  the 
proper  Circuit  Court  of  Appeals,  on  any  record  from  the  Supreme  Court 
of  the  territory,  etc. ;  and  section  15  declares  that  aU  cases  pending  and 
undisposed  of  in  the  Supreme  Court  of  the  territory  at  the  time  of  ad- 
mission shall  be  transferred  to  the  highest  appellate  court  of  the  state, 
and  shall  be  heard  and  determined  thereby,  and  that  appeal  to  and  writ 
of  error  from  the  Supreme  Court  of  the  United  States  shall  lie  to  review 
all  such  cases  in  accordance  with  the  rules  and  principles  applicable  to 
the  review  bj  that  tribunal  of  cases  determined  by  state  courts.  Held, 
that  the  appellate  jurisdiction  of  the  Circuit  Court  of  Appeals  under  such 
act  was  expressly  limited  to  judgments  of  courts  of  the  territory,  and  did 
not  extend  to  decisions  of  the  Supreme  Court  of  the  state  of  New  Mexico 
on  appeal  from  judgments  of  the  territorial  courts,  though  the  case  was 
pending  in  the  territorial  Supreme  Court  when  the  state  was  admitted; 
such  judgments  being  reviewable  by  the  Supreme  Court  of  the  United 
States  under  the  same  circumstances  that  that  court  is  given  the  right  to 
review  similar  decisions  of  state  courts. 

[Ed.  Note.~For  other  cases,  see  Courts,  Ont  Dig.  §§  1097-1009,  1101, 
1103 ;  Dec.  Dig.  «@=>405.] 

On  Motion  to  Quash  Writ  of  Error  to  the  Supreme  Court  of  the 
State  of  New  Mexico. 

Benito  Lovato  was  convicted  of  an  offense,  and  he  brings  error. 
On  motion  to  quash  the  writ  for  want  of  jurisdiction.     Sustained. 

Catron  &  Catron,  of  Santa  Fe,  N.  M.,  for  plaintiff  in  error. 
Frank  W.  Clancy,  Atty.  Gen.,  for  defendant  in  error. 

Before  CARLAND,  Circuit  Judge,  and  T.  C.  MUNGER  and  YOU- 
MANS,  District  Judges. 

T.  C.  MUNGER,  District  Judge.  Benito  Lovato  was  convicted  of 
a  criminal  offense  in  the  district  court  of  the  territory  of  New  Mexico, 
and  afterwards  prosecuted  proceedings  to  reverse  the  judgment  in  the 
Supreme  Court  of  the  territory.  The  case  was  pending  in  the  terri- 
torial Supreme  Court  when  New  Mexico  was  admitted  to  the  Union 
on  January  6,  1912,  and  several  months  afterwards  was  submitted 
to  the  Supreme  Court  of  the  state,  and  from  its  decision  a  writ  of 
error  was  allowed  to  this  court. 

The  state  of  New  Mexico  has  presented  a  motion  to  quash  the  writ 
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of  error,  on  the  ground  that  this  court  has  no  jurisdiction  to  hear 
and  determine  the  cause.  The  plaintiff  in  error  claims  that  a  right 
of  review  by  this  court  of  the  decision  of  the  Supreme  Court  of  the 
state  is  given  by  the  provisions  of  sections  14  and  15  of  the  act  of 
Congress  of  June  20,  1910,  enabling  the  people  of  New  Mexico  to 
form  a  state  government  (36  Stat.  557,  c.  310). 

Section  14  is  as  follows : 

•That  all  cases  of  appeal  or  writ  of  error  and  all  other  proceedings  hereto- 
fore lawfully  prosecuted  and  now  pending  In  the  Supreme  Court  of  the  United 
States  or  in  the  proper  Circuit  Court  of  Appeals  upon  any  record  from  the 
Supreme  Court  of  said  territory,  and  all  cases  of  appeal  or  writ  of  error  and 
all  other  proceedings  heretofore  lawfully  prosecuted  and  now  pending  In  the 
Supreme  Court  of  the  United  States  upon  any  record  from  a  district  court  of 
said  territory  or  in  any  matter  of  habeas  corpus  upon -any  return  or  order  of 
a  district  judge  thereof,  and  all  and  singular  the  cases  aforesaid  which,  here- 
after shall  be  so  lawfully  prosecuted  and  remain  pending  in  the  Supreme 
Court  of  the  United  States  or  in  the  proper  Circuit  Court  of  Appeals,  may  be 
heard  and  determined  by  the  Supreme  Court  of  the  United  States  or  the 
proper  Circuit  Court  of  Appeals,  as  the  case  may  be.  And  the  mandate  of 
execution  or  of  further  proceedings  shall  be  directed  by  the  Supreme  Court 
of  the  United  States  or  the  Circuit  Court  of  Appeals  to  the  circuit  or  district 
court,  hereby  established  within  the  said  state,  or  to  the  Supreme  Court  of 
such  state,  as  the  nature  of  the  case  may  require.  And  the  circuit,  district, 
and  state  courts  herein  named  shall  respectively  be  the  successors  of  the  Su- 
preme Court  and  of  the  district  courts  of  the  said  territoi-y  as  to  all  such 
cases  arising  within  the  limits  embraced  within  the  jurisdiction  of  said  courts, 
respectively,  with  full  power  to  proceed  with  the  same  and  award  mesne  or 
final  process  therein ;  and  that  from  all  judgments  and  decrees  or  other  de- 
terminations of  any  court  of  the  said  territory,  in  any  case  begun  prior  to 
admission,  the  parties  to  such  cause  shall  have  the  same  right  to  prosecute 
appeals  and  writs  of  error  to  the  Supreme  Court  of  the  United  States  or  to 
the  Circuit  Court  of  Appeals  as  they  would  have  had  by  law  prior  to  the  ad- 
mission of  said  state  Into  the  Union." 

That  portion  of  section  15  which  is  relied  upon  is  as  follows: 

"Provided,  however,  that  all  cases  pending  and  undisposed  of  in  the  Supreme 
Court  of  the  said  territory  at  the  time  of  the  admission  thereof  as  a  state 
shall  be  transferred,  together  with  the  records  thereof,  to  the  highest  appel- 
late court  of  the  state,  and  shall  be  heard  and  determined  thereby,  and  appeal 
to  and  writ  of  error  from  the  Supreme  Court  of  the  United  States  shall  lie  to 
review  aU  such  cases  in  accordance  with  the  rules  and  principles  applicable  to 
the  review  by  that  tribunal  of  cases  determined  by  state  courts." 

The  claim  on  behalf  of  plaintiff  in  error  is  that  the  latter  portion 
of  section  14,  which  reads,  "and  that  from  all  judgments  and  decrees 
or  other  determinations  of  any  court  of  the  said  territory,  in  any  case 
begun  prior  to  admission,  the  parties  to  such  cause  shall  have  the  same 
right  to  prosecute  appeals  and  writs  of  error  to  the  Supreme  Court 
of  the  United  States  or  to  the  Circuit  Court  of  Appeals  as  they  would 
have  had  by  law  prior  to  the  admission  of  said  state  into  the  Union,'* 
should  be  read  as  if  the  words  '*or  state"  were  added  to  the  word  "ter- 
ritory," so  that  the  right  of  review  in  this  court  would  exist  from  de- 
cisions of  the  state  Supreme  Court. 

It  is  argued  that,  unless  this  construction  of  the  statute  is  adopted, 
the  words  "in  any  case  begun  prior  to  admission"  are  meaningless. 
That  conclusion  does  not  follow.  The  clause  "in  any  case  begun 
prior  to  admission"  may  be  redundant,  because  the  territorial  courts 
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could  not  have  rendered  judgments  in  any  cases  except  those  which 
had  been  begun  before  the  admission  of  the  state;  but  it  emphasizes 
the  fact  that  only  judgments  of  the  territorial  court  may  be  reviewed 
by  the  United  States  courts.  By  the  proviso  quoted  from  section  15 
of  the  act  of  Congress,  cases  pending  and  undisposed  of  in  the  Su- 
preme Court  of  the  territory  at  the  time  of  the  admission  of  the  state 
are  transferred  to  the  Supreme  Court  of  that  state,  to  be  there  heard 
and  determined.  The  proviso  then  gives  to  such  cases,  when  deter- 
mined by  the  state  Supreme  Court,  the  same  right  of  review  before 
the  Supreme  Court  of  the  United  States  that  was  given  to  similar 
decisions  by  state  courts.  Reading  the  provisions  of  this  act  together, 
it  is  clear  that  the  right  of  this  court  to  review  decisions  of  the  St>- 
preme  Court  of  the  state  was  not  granted  by  the  act  of  Congress  cited, 
and  the  review  is  expressly  limited  to  the  judgments  of  courts  of  the 
territory.  This  conclusion  is  confirmed,  because  it  is  in  accord  with 
the  history  and  plan  of  appellate  proceedings  from  territorial  and  state 
courts  generally.  Sections  702,  -703,  Rev.  Stat. ;  Act  March  3,  1891, 
c.  517,  §  15,  26  Stat.  830. 

The  motion  to  quash  the  writ  of  error  will  be  sustained. 


(220  Fed.  106) 

VULCAN  SHEET  METAL  CO.  et  al.  v.  NORTH  PLATTE  VALLEY  IRB.  CO. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    January  4,  1915.) 

No.  4026. 

1.  Bankruptcy  ^=»65 — ^Adjudication — Bight. 

Bankr.  Act  July  1,  1898,  c.  541,  §  ISd,  30  Stat  551  (Comp.  St  1913,  { 
9602),  provides  that,  if  the  bankrupt  or  any  of  his  creditors  shall  appear 
within  the  time  limited  and  controvert  the  facts,  the  judge  shall  deter- 
mine as  soon  as  may  be  the  issues  presented,  and  make  the  adjudication 
or  dismiss  the  petition.  Held  that,  where  the  essential  allegations  of  a 
creditors'  petition  were  formally  admitted,  the  petitioners  were  entitled 
to  an  adjudication,  and  it  was  no  objection  that  after  the  bankruptcy  pe- 
tition was  filed  suit  was  l^rought  by  a  creditor  to  foreclose  a  mortgage  on 
a  portion  or  all  of  the  bankrupt's  property,  even  though  the  value  of 
tile  property  was  less  than  the  lien. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  54,  121 ;  Dec 
Dig.  <g=>65.] 

2.  Bankruptcy  ^=>127 — Appointment  op  Trustee. 

Whether  a  trustee  should  be  appointed  for  a  bankrupt's  estate  is  a 
matter  for  determination  after  an  adjudication  has  been  entered. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  183;  Dec. 
Dig.  <&=>127.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Wyoming ;  John  A.  Riner,  Judge. 

Petition  by  the  Vulcan  Sheet  Metal  Company  and  others  for  adju- 
dication of  bankruptcy  against  the  North  Platte  Valley  Irrigation  Com- 
pany. From  a  decree  denying  adjudication,  petitioners  appeal.  Re- 
versed, with  directions. 
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Ernest  Morris,  of  Denver,  Colo.  (William  W.  Grant,  Jr.,  of  Denver, 
Colo.,  on  the  brief),  for  appellants. 

William  C.  Kinkead,  of  Cheyenne,  Wyo.  (Eldon  Bisbee,  of  New 
York  City,  on  the  brief),  for  appellee. 

Before  CARLAND,  Circuit  Judge,  and  T.  C.  MUNGER  and  YOU- 
MANS,  District  Judges. 

T.  C.  MUNGER,  District  Judge.  In  July,  1912,  creditors  of  the 
North  Platte  Valley  Irrigation  Company  (hereinafter  referred  to  as  the 
bankrupt)  filed  a  petition  in  the  court  below,  asking  to  have  that  compa- 
ny adjudicated  a  bankrupt.  An  answer  was  filed,  denying  the  allegations 
of  the  petition  as  to  insolvency  and  the  commission  of  acts  of  bank- 
ruptcy, and  demanding  a  jury  trial.  Afterwards  a  suit  in  equity  was 
begun  in  the  same  court  to  foreclose  a  mortgage  lien  on  property  of  the 
bankrupt.  The  court  entered,  in  the  bankruptcy  proceedings,  a  stay  of 
the  suit  for  foreclosure,  but  at  a  later  date  set  aside  the  stay.  The  case 
in  bankruptcy  came  on  for  trial.  The  bankrupt  waived  its  demand  for 
a  jur}%  confessed  its  insolvency,  and  the  commission  of  one  of  the  acts 
of  bankruptcy.  The  court  announced  that  an  adjudication  probably 
would  have  to  be  made,  but  held  the  case  under  advisement  for  sev- 
en months,  when  an  order  entered  denied  the  prayer  of  the  petition 
in  the  following  words : 

"Heretofore,  to  wit,  on  the  19th  day  of  November,  A.  D.  1912,  the  motion 
of  petitioning  creditors  by  Morris  &  Grant,  their  attorneys,  to  have  the  North 
Platte  Valley  Irrigation  Company  declared  a  bankrupt.  Having  been  presented 
to  the  court  and  by  the  court  taken  under  advisement — 

"Now,  on  this  30th  day  of  June,  A.  D.  1913,  it  appearing  to  the  court  from 
the  records  thereof  that  the  Continental  &  Commercial  Trust  &  Savings  Bank 
and  Wm.  P.  Kopf,  as  trustees,  having  heretofore  and  on  the  1st  day  of  Oc- 
tober, A.  D.  1912,  filed  their  bill  of  complaint  to  foreclose  their  mortgage  on 
ail  of  the  property  in  the  hands  of  the  receiver  appointed  by  this  court,  it  is 
ordered  by  the  court  that  said  motion  to  have  the  North  Platte  Valley  Irriga- 
tion Comimny  adjudged  a  bankrupt  be  and  the  same  is  hereby  denied,  and 
the  petition  of  creditors  herein  to  have  the  North  Platte  Valley  Irrigation 
Company  adjudged  a  bankrupt  is  hereby  dismissed." 

From  that  order  the  creditors  have  prosecuted  this  appeal. 
[1]  Section  18d  of  the  Bankruptcy  Act  is  as  follows: 
**If  the  bankrupt,  or  any  of  his  creditors,  shall  appear,  within  the  time  lim- 
ited, and  controvert  the  facts  alleged  in  the  petition,  the  Judge  shall  deter- 
mine, as  soon  as  may  be,  the  issues  presented  by  the  pleadings,  without  the 
intervention  of  a  Jury,  except  in  cases  where  a  Jury  trial  is  given  by  this  act, 
and  make  the  adjudication  or  dismiss  the  petition.*' 

As  the  essential  allegations  of  the  creditors'  petition  were  formally 
admitted  to  be  true,  the  court  should  have  speedily  entered  an  adjudi- 
cation of  bankruptcy.  In  Acme  Harvester  Co.  v.  Beekman  Lumber 
Co.,  222  U.  S.  300-309,  32  Sup.  Ct.  96,  100  (56  L.  Ed.  208),  the  court 
said: 

"It  was  the  duty  of  the  bankruptcy  court,  if  it  intended  to  administer  the 
property  under  the  Bankruptcy  Law,  to  promptly  determine  the  question  of 
adjudication,  to  proceed  with  the  selection  of  a  trustee  and  the  administra- 
tion and  distribution  of  the  estate,  as  required  by  the  act.  This  it  evidently 
declined  to  do,  and  permitted  the  creditors'  committee,  which  had  been 
organized  for  the  avowed  purpose  of  defeating  court  proceedings,  to  adminis- 
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ter  the  estate,  to  buy  and  sell  property,  and  mature  a  plan  for  the  reorganiza- 
tion of  the  concern.  This  may  have  been  for  the  benefit  of  the  creditors,  but 
it  was  not  the  administration  of  the  law  as  laid  down  in  the  Bankruptcy 
Law.  It  is  not  within  the  province  of  the  bankruptcy  court  to  deny  an  adjudi- 
cation in  bankruptcy,  and  then  hold  jurisdiction  over  the  property  for  the  pur- 
pose of  allowing  some  of  the  creditors  to  effect  a  reorganization  and  distri- 
bution of  the  property." 

The  fact  that  a  suit  was  begun,  after  the  petition  in  bankruptcy  was 
filed,  for  the  foreclosure  of  a  mortgage  on  a  portion,  or  on  all,  of  the 
bankrupt's  property,  even  if  the  value  of  the  property  were  less  than 
the  amount  claimed  to  be  due  on  the  mortgage,  was  not  a  sufficient  rea- 
son for  denial  of  the  adjudication  of  bankruptcy.  By  section  4b  of  the 
Bankruptcy  Act  it  is  provided  that  a  petition  may  be  filed  against  certain 
persons  if  they  owe  debts  to  the  amount  of  $1,000  or  over ;  and  by  sec- 
tion 3b  of  that  act  a  petition  may  be  filed  against  a  person  who  is  in- 
solvent, and  who  has  committed  an  act  of  bankruptcy  within  four 
months.  While  it  is  necessary  that  the  defendant  owes  debts,  it  is  not 
necessary  that  he  has  assets.  See  In  re  Hirsch  (D.  C.)  97  Fed.  571-573 ; 
In  re  J.  M.  Ceballos  &  Co.  (D.  C.)  161  Fed.  445-450. 

[2]  Whether  or  not  in  this  case,  a  trustee  should  be  appointed  (Gen- 
eral Order  in  Bankruptcy  XV)  and  whether  or  not  the  trustee  should 
assume,  as  part  of  the  estate,  property  which  was  incumbered  for  more 
than  its  probable  value,  were  matters  for  later  consideration.  The  pe- 
titioning creditors  had  complied  with  the  provisions  of  the  Bankruptcy 
Act,  and  were  entitled  to  a  judgment  fixing  the  status  of  the  defend- 
ant as  a  bankrupt,  and  declaring  the  law  applicable  to  the  administra- 
tion of  its  estate  to  be  that  formulated  by  the  Bankruptcy  Act. 

The  decree  of  the  court  below  must  be  reversed,  with  directions  to 
enter  an  adjudication  of  bankruptcy. 


(220  Fed.  108) 

NORTHERN  PAC.  RY.  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  1,  1915.) 

No.  2432. 

Master  and  Servant  ^=>13  —  Railroads  —  Hours  of  Service:  Act  —  Tem- 
porary Release  from  Duty. 

The  temporary  release  from  duty  of  a  train  crew  during  a  run,  because 
of  delay  in  waiting  for  other  trains  to  pass,  does  not  break  their  con- 
tinuity of  service  within  the  meaning  of  Hours  of  Service  Act  (Act  March 
4,  1907,  c.  2939)  §  2,  34  Stat  1416  (Comp.  St.  1913,  §  8678),  making  it  un- 
lawful for  an  interstate  railroad  company  to  permit  its  train  employes  to 
remain  on  duty  for  a  longer  period  "than  sixteen  consecutive  hours." 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  CJent.  Dig.  §  14; 
Dec.  Dig.  <©=»13. 

Hours  of  service  of  employes,  see  note  to  United  States  v.  Houston 
Belt  &  T.  Ry.  Co.,  125  C.  C.  A.  485.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Eastern  District  of  Washington;  Frank  H.  Rudkin, 
Judge. 

^=»For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Action  by  the  United  States  against  the  Northern  Pacific  Railway 
Company  to  recover  penalties.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

For  opinion  below,  see  213  Fed.  539. 

Edward  J.  Cannon,  of  Spokane,  Wash.,  and  Emerson  Hadley,  of 
St.  Paul,  Minn.,  for  plaintiff  in  error. 

Francis  A.  Garrecht,  U.  S.  Atty.,  of  Spokane,  Wash.,  and  Philip  J. 
Doherty,  Sp.  Asst.  U.  S.  Atty.,  of  Washington,  D.  C,  for  the  United 
States. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  plaintiff  in  error  was  defendant  in  the 
court  below  to  an  action  brought  by  the  government  to  recover  penalties 
for  the  alleged  violation  of  the  act  of  Congress  of  March  4,  1907,  en- 
titled "An  act  to  promote  the  safety  of  employes  and  travelers  upon 
railroads  by  limiting  the  hours  of  service  of  employes  thereon"  (34 
Stat.  p.  1415). 

The  complaint  contained  several  counts  based  upon  alleged  excessive 
hours  of  service  by  the  several  members  of  the  same  train  crew,  and 
the  case  was  submitted  to  the  court  below  without  a  jury  upon  a  writ- 
ten stipulation  of  facts,  and  an  additional  stipulation  between  counsel 
made  on  the  trial.  The  written  stipulation,  in  addition  to  stating  the 
incorporation  of  the  railroad  company,  and  that  it  is  a  common  carrier 
engaged  in  interstate  commerce,  etc.,  is  as  follows : 

"That  on  January  10,  1912,  two  employes  of  the  said  defendant,  to  wit,  C. 
W.  Hoffman,  an  engineer,  and  J.  E.  Rainey,  a  fireman,  constituting  the  en- 
gine crew  of  defendant's  engine  No.  1507,  hauling  an  extra  freight  train  east- 
bound  from  Tacoma,  in  the  state  of  Washington,  to  Cle  Elum,  in  the  same 
state,  respectively  went  on  duty  as  such  engineer  and  fireman  at  5:30  a.  m. 
on  said  January  10,  1912;  that  said  employes  went  off  duty  temporarily  at 
Auburn,  in  the  state  of  Washington,  at  8:25  a.  m.,  and  returned  to  duty  at 
10  a.  m.  on  said  date,  at  said  Auburn;  and  that  said  employes  thereafter  re- 
mained on  duty  as  such  engineer  and  fireman  until  11  p.  m.  on  said  date. 
That  on  said  January  10,  1912,  four  additional  employes  of  the  said  defend- 
ant, to  wit,  R.  E.  Walsh,  a  conductor,  and  Thomas  Kilcoyne,  A.  T.  Feilds,  and 
J,  H.  Wilson,  trainmen,  constituting  the  train  crew  of  an  extra  east-bound 
freight  train  hauled  on  said  date  by  defendant's  locomotive  No.  1507  from 
Tacoma,  in  the  state  of  Washington,  to  Cle  Elum,  in  the  same  state,  re- 
spectively went  on  duty  as  such  conductor  and  trainmen  at  5  a.  m.  on  said 
date ;  that  said  employes  went  off  duty  temporarily  at  Auburn,  in  the  said 
state  of  Washington,  at  8:25  a.  m.,  and  returned  to  duty  at  said  Auburn  at 
10  a.  m.  on  said  date;  and  that  said  employes  thereafter  remained  on  duty 
as  such  conductor  and  trainmen  until  10:30  p.  m.  on  said  January  10,  1912." 

On  the  trial  it  was  further  agreed  between  the  attorneys  for  the  re- 
spective parties  as  follows : 

•*The  train  was  ordered  to  leave  Tacoma  at  6  a.  m.,  but  was  delayed  at 
that  point  45  minutes  waiting  for  an  engine  which  had  been  delayed  between 
roundhouse  and  yard  by  derailment  of  yard  cut,  and  therefore  did  not  reach 
Auburn  until  8:25  a.  m.,  and  it  was  then  seen  by  the  dispatcher,  the  witness 
here,  that  train  would  sustain  a  long  delay  at  Auburn  meeting  superior  trains, 
which  were  No.  603,  No.  41,  No.  257,  and  let  No.  4  pass,  and  to  take  advantage 
of  a  release  period  the  crew  was  instructed,  on  arrival  at  Auburn,  that  they 
were  relieved  from  duty  for  1  hour  and  30  minutes,  so  that  the  train  could,  if 
possible,  make  EUensburg  within  the  allowed  time." 
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Upon  the  foregoing  facts,  so  agreed  to,  the  judgment  of  the  court 
below  in  favor  of  the  government  was  based.  From  the  delay  of  45 
minutes  in  starting  the  train  from  Tacoma,  the  railroad  company  must 
have  anticipated  that  there  would  necessarily  be  delays  en  route  be- 
cause of  the  meeting  of  other  trains,  and  of  course  knew  that  the  law 
prohibited  the  service  of  the  crew  with  which  it  started  for  more  than 
16  hours.  One  of  such  delays,  it  appears,  occurred  at  Auburn,  ex- 
tending for  a  period  of  1  hour  and  30  minutes,  during  which  time  the 
crew  was  relieved  from  duty. 

The  sole  question  in  the  case  is  whether  that  temporary  release  of 
the  crew  from  duty  broke  the  continuity  of  its  service  within  the  mean- 
ing of  the  statute.  We  are  of  the  opinion  that  it  did  not,  and  think 
such  is  the  effect  of  the  decision  of  the  Supreme  Court  in  the  case  of 
Missouri,  K.  &  T.  Ry.  Co.  v.  United  States,  231  U.  S.  112,  34  Sup.  Ct. 
26,  58  L.  Ed.  144.  The  run  of  the  crew  was  not  ended ;  it  remained 
the  crew  of  the  train,  temporarily  relieved  because  of  delays,  the  first 
of  which  occurred  at  its  starting  point,  liable  to  be  called  at  any  mo- 
ment, and  not  at  all,  as  said  by  the  counsel  for  the  plaintiff  in  error, 
"at  liberty  to  go  away  if  they  wished."  In  all  essential  particulars  the 
delay  in  this  case  was  like  the  delay  while  the  engine  was  sent  off  for 
water  and  repairs,  involved  in  the  case  cited,  concerning  which  the 
Supreme  Court  said,  at  page  119  of  231  U.  S.,  at  page  27  of  34  Sup. 
Ct  (58  L.  Ed.  144) : 

•  "In  the  meantime  the  men  were  waiting,  doing  nothing.  It  is  argued  that 
they  were  not  on  duty  during  this  period,  and  that,  if  it  be  deducted,  they 
were  not  kept  more  than  16  hours.  But  they  were  under  orders,  Uable  to  be 
called  upon  at  any  moment,  and  not  at  liberty  to  go  away.  They  were  none 
the  less  on  duty  when  inactive.  Their  duty  was  to  stand  and  wait  United 
States  V.  Chicago,  M.  &  P.  S.  Ry.  Co.  (D.  C.)  197  Fed.  624,  628;  United  States 
V.  Denver  &  R,  G.  R.  Co.  (D.  C.)  197  Fed.  629." 

The  judgment  is  affirmed. 

(220  Fed.  110) 

In  re  YUNGBLUTH. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  1,  1915.) 

No.  2418. 

Bankbuptcy  <©=»395 — Pboperty  Passing  to  Trustee — Power  over  Exempt 
Property. 

A  court  of  bankruptcy  is  without  jurisdiction  to  order  the  sale  for  any 
purpose  of  property  which  it  has  set  apart  to  a  bankrupt  as  his  home- 
stead exemption. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  658;  Dec. 
Dig.  <@=>.395.] 

Petition  for  Revision  of  the  Judgment  of  the  District  Court  of  the 
United  States  for  the  Northern  Division  of  the  Western  District  of 
Washington;   Edward  E.  Cushman,  Judge. 

In  the  matter  of  Jacob  Yungbluth,  bankrupt.  On  petiti6n  to  revise 
an  order  setting  apart  property  as  a  homestead,  subject  to  certain  con- 
ditions.   Reversed. 

^=:»For  other  casei  lee  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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E.  C.  Million,  of  Seattle,  Wash.,  Paul  W.  Houser,  of  Renton,  Wash., 
George  Friend,  of  Seattle,  Wash.,  and  I.  E.  Shrauger,  of  Mt.  Vernon, 
Wash.,  for  petitioner. 

L.  H.  Hadley,  A.  M.  Hadley,  W.  H.  Abbott,  and  J.  W.  Romaine,  all 
of  Bellingham,  Wash.,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  judgment  of  the  court  below  confirmed 
the  order  of  the  referee  in  bankruptcy,  which  sustained  the  claim  of 
the  bankrupt  to  lots  13,  14,  15,  and  16,  block  15,  of  Hamilton  Townsite 
Company's  Second  addition  to  the  town  of  Hamilton,  Skagit  county, 
Wash.,  as  a  homestead,  and  as  exempt  imder  the  laws  of  the  state  of 
Washington,  and  set  aside  that  property  to  the  bankrupt  as  so  exempt- 
ed, but,  based  upon  his  finding  of  fact  to  the  effect  that  the  lots  of  land 
covered  by  the  homestead  were  to  the  extent  of  $500  paid  for  by  money 
borrowed  from  the  copartnership  mentioned,  and  evidenced  by  his 
promissory  note,  which  the  referee  found  was  a  fraud  upon  the  credi- 
tors of  the  copartnership,  undertook,  by  his  order  sustaining  the  ex- 
emption, to  impose  upon  the  homestead  property  the  amount  due  upon 
the  promissory  note  referred  to,  including  interest  thereon,  which 
amount  should  be  an — 

''offset  against  said  homestead,  and  if  not  paid  then  an  order  should  be  made 
authorizing  and  directing  the  trustee  to  sell  said  homestead  property  and  out 
of  the  proceeds  from  such  sale  pay  said  note  and  interest  and  pay  to  the 
tMmkmpt  the  remaining  proceeds  of  such  sale." 

The  order  of  the  referee  having  been,  as  above  said,  confirmed  by 
the  court,  such  is  the  effect  of  the  judgment  complained  of.  No  com- 
plaint being  made  on  the  part  of  the  estate  of  the  bankrupt,  or  of  any 
of  its  creditors,  of  the  judgment  of  the  court  below,  the  question  wheth- 
er the  exemption  claimed  should  have  been  denied  on  the  ground  of  the 
fraud  found  is  not  open  for  consideration.  The  sole  question  presented 
here  is  as  to  the  validity  of  the  charge  imposed  upon  the  homestead  by 
the  referee  and  confirmed  by  the  court,  with  direction  to  the  trustee  to 
sell  the  homestead  in  the  event  the  $500,  with  interest,  was  not  paid, 
and  out  of  the  proceeds  thereof  pay  the  note  and  interest,  and  pay  to 
the  bankrupt  the  remaining  proceeds  of  such  sale.  To  do  so  the  bank- 
ruptcy court  would  necessarily  be  administering  the  homestead  proper- 
ty, which  the  Supreme  Court  in  the  case  of  Lockwood  v.  Exchange 
Bank,  190  U.  S.  294,  23  Sup.  Ct.  751,  47  L.  Ed.  1061,  distinctly  adjudg- 
ed could  not  be  done.  In  that  case  the  court,  after  pointing  out  that 
under  the  Bankruptcy  Act  of  1867  (Act  March  2,  1867,  c.  176,  14  Stat. 
517)  exempt  property  constituted  no  part  of  the  assets  in  bankruptcy, 
held  that  the  same  thing  is  equally  true  of  the  present  Bankruptcy  Act 
(Act  July  1,  1898,  c.  541,  30  Stat.  544  [Comp.  St.  1913,  9585-9656]), 
saying  (190  U.  S.  at  pages  299,  300,  23  Sup.  Ct.  at  page  753  [47  L.  Ed. 
1061]): 

"The  fact  that  the  act  of  1898  confers  upon  the  court  of  bankruptcy  au- 
thority to  control  exempt  property  in  order  to  set  it  aside,  and  thus  exclude 
it  from  the  assets  of  the  bankrupt  estate  to  be  administered,  affords  no  Just 
ground  for  holding  that  the  court  of  bankruptcy  must  administer  and  dis- 
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tribute,  as  Include  in  tlie  assets  of  the  estate,  the  very  property  which  the 
act  in  unambiguous  language  declares  shall  not  pass  from  the  bankrupt  or 
become  part  of  the  bankruptcy  assets.  The  two  provisions  of  the  statute 
must  be  construed  together  and  both  be  given  efifect  Moreover,  the  want  of 
power  in  the  court  of  bankruptcy  to  administer  exempt  property  Is  besides 
shown  by  the  context  of  the  act,  since  throughout  its  text  exempt  property  is 
contrasted  with  property  not  exempt;  the  latter  alone  constituting  assets 
of  the  bankrupt  estate  subject  to  administration.  The  act  of  1898,  instead  of 
manifesting  the  purpose  of  Congress  to  adopt  a  different  rule  from  that  which 
was  applied,  as  we  have  seen  with  reference  to  the  act  of  1867,  on  the  con- 
trary exhibits  the  intention  to  perpetuate  the  rule,  since  the  provision  of  the 
statute  to  which  we  have  referred  in  reason  is  consonant  only  with  that  hy- 
pothesis. Though  it  be  conceded  that  some  inconvenience  may  arise  from  the 
construction  which  the  text  of  the  statute  requires,  the  fact  of  such  incon- 
venience would  not  justify  us  in  disregarding  both  its  letter  and  spirit  Be- 
sides, if  mere  arguments  of  inconvenience  were  to  have  weight,  the  fact  cannot 
be  overlooked  that  the  contrary  construction  would  produce  a  greater  incon- 
venience. The  difference,  however,  between  the  two  is  this:  That  in  the  lat- 
ter case — that  is,  causing  the  exempt  property  to  form  a  part  of  the  bank- 
ruptcy assets — the  inconvenience  would  be  irremediable,  since  it  would  compel 
the  administration  of  the  exempt  property  as  part  of  the  estate  in  bank- 
ruptcy, whilst  In  the  other  the  rights  of  creditors  having  no  lien,  as  in  the 
case  at  bar,  but  having  a  remedy  under  the  state  law  against  the  exempt  prop- 
erty, may  be  protected  by  the  court  of  bankruptcy,  since,  certainly,  there 
would  exist  in  favor  of  a  creditor  holding  a  waiver  note,  like  that  possessed 
by  the  petitioning  creditor  in  the  case  at  bar,  an  equity  entitling  him  to  a 
reasonable  postponement  of  the  discharge  of  the  bankrupt,  in  order  to  allow 
the  institution  in  the  state  court  of  such  proceedings  as  might  be  necessary 
to  make  effective  the  rights  possessed  by  the  creditor." 

Cause  remanded,  with  directions  to  modify  the  judgment  in  accord- 
ance with  the  views  above  expressed ;  the  petitioner  to  have  costs  on 
this  proceeding. 


(220  Fed.  112) 

COURTNAY  et  al.  v.  KING  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  1,  1915.) 

No.  2427. 

1.  Appeal  and  Ebbob  ^=>87 — ^Rulings  Assignable — Obdeb  Denting  New 

Tbial. 

An  order  of  a  federal  court  denying  a  motion  for  a  new  trial  is  not  as- 
signable for  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  559- 
569,  577-596 ;   Dec.  Dig.  <S=»87.] 

2.  TBLA.L  ^=>419,  420«:— Motion  fob  Nonsuit — ^Instbucted  Vebdict — Failube 

TO  Renew — Waiveb. 

Defendants,  by  taking  testimony  after  denial  of  their  motions  for  non- 
suit and  for  an  instructed  verdict,  and  by  failing  to  renew  the  motions 
at  the  close  of  all  the  testimony,  waived  both. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  982,  983 ;  Dec.  Dig. 
«@=>419,  420.] 

3.  Appeal  and  Ebbob  <g=»1052 — Habmless  Ebbob — Rulings  on  Evidence — 

Curing  Error. 

Error  in  overruling  an  objection  to  a  question  whether  a  witness  took 
possession  of  certain  property  was  cured  by  subsequent  testimony  dis- 
closing his  acts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  U  4171- 
4177;    Dec.  Dig.  <@=ol052.]  e    w       . 


<g=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DlgeaU  &  Indexes 


Digitized  by 


Google 


COURTNAY   V.  KING  205 

4.  Evidence  ^=>355 — Relevancy. 

Where  a  mining  partnership  executed  a  bill  of  sale  of  its  property  to 
trustees  for  the  benefit  of  laborers,  a  list  of  the  names  of  laborers,  not 
claimed  to  contain  any  names  of  persons  who  were  not  entitled  to  the 
benefit  of  the  bill  of  sale,  was  not  objectionable  because  a  previous  list 
had  been  made,  not  containing  the  same  names. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §§  1444,  1484- 
1491 ;   Dec.  Dig.  <©=»355.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Fourth 
Division  of  the  Territory  of  Alaska ;  Frederick  E.  Fuller,  Judge. 

Action  by  Tom  P.  King  and  another  against  R.  M.  Courtnay  and 
another.  Judgment  for  plaintiffs,  and  defendants  .bring  error.  Af- 
firmed. 

McGowan  &  Clark,  of  Fairbanks,  Alaska,  for  plaintiffs  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge.  The  defendants  in  error,  as  trustees  for 
laborers  who  had  worked  for  the  Russian  Mining  Company,  a  copart- 
nership, brought  an  action  against  the  plaintiffs  in  error  to  recover  cer- 
tain personal  property  alleged  to  have  been  taken  from  the  possession 
of  said  trustees  by  the  plaintiffs  in  error.  The  plaintiffs  in  error  an- 
swered, alleging  that  they  had  taken  possession  of  the  property  in  the 
discharge  of  their  official  duties,  by  serving  writs  of  attachment  on  the 
same.  The  jury  returned  a  verdict  in  favor  of  the  defendants  in  error 
for  the  recovery  of  the  possession  of  75  cords  of  wood,  one  double 
cylinder  hoist,  one  carrier,  one  bucket,  and  one  trolley  cable,  all  of  the 
value  of  $575. 

[1,  2]  It  is  unnecessary  to  cite  authorities  to  the  proposition  that  the 
ruling  of  the  trial  court  in  denying  the  motion  for  a  new  trial  is  not 
assignable  as  error,  or  to  the  proposition  that  the  defendants  in  the  ac- 
tion, by  taking  testimony  after  their  motion  for  a  nonsuit  and  their 
motion  for  an  instructed  verdict  were  overruled,  and  by  failing  to 
renew  said  motions  at  the  close  of  the  whole  testimony,  waived  both 
motions.  It  remains  only  to  consider  the  rulings  of  the  court  on  the  ad- 
mission of  testimony. 

[3]  It  is  assigned  as  error  that  the  court  denied  the  motion  of  plain- 
tiffs in  error  to  strike  out  the  testimony  given  by  Serafino,  in  answer  to 
the  question,  "Now,  state  what  you  did  under  those  instruments,  as 
trustees,  that  same  day.'*  To  which  he  answered,  **Well,  we  went 
down  on  the  claim  and  took  possession  of  it."  The  ground  of  the  mo- 
tion to  strike  out  was  that  the  answer  stated  a  conclusion.  The  mining 
company  had  made  two  bills  of  sale  to  trustees  for  the  benefit  of  labor- 
ers. The  first  was  made  on  April  29,  1912,  and  covered  the  property 
which  was  described  in  the  jury's  verdict.  The  second  was  made  on 
June  11,  1912,  and  was  for  other  property.  It  appears  elsewhere  in 
his  testimony  that  it  was  as  to  the  property  described  in  the  second  bill 
of  sale  that  Serafino  testified  that  he  took  possession.    On  the  trial  the 
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defendants  in  error,  through  their  attorney,  waived  their  claims  as  to 
all  property  except  that  which  was  described  in  the  first  bill  of  sale,  and 
it  follows,  of  course,  that  error  cannot  be  predicated  upon  any  ruling 
of  the  court  as  to  the  admission  of  evidence  affecting  property  describ- 
ed in  the  second  bill  of  sale.  But  if  the  testimony  be  taken  as  referring 
to  the  property  described  in  both  instruments,  there  was  no  error,  for 
later  Serafino  described  the  acts  which  he  did  to  take  possession. 

[4]  Error  is  assigned  to  the  admission  of  the  paper  marked  "Plain- 
tiffs' Exhibit  3,"  which  was  a  list  of  the  names  of  16  laborers  signed  by 
the  members  of  the  Russian  Mining  Company,  and  was  intended  to 
furnish  the  names  of  the  beneficiaries  of  the  first  bill  of  sale ;  that  in- 
strument having  been  made  to  C.  H.  Ward,  as  trustee,  for  the  benefit 
of  the  laborers,  and  subsequently  assigned  by  him  to  Serafino  with  the 
Mining  Company's  consent.  The  only  objection  made  to  the  admission 
of  Exhibit  3  was  that  there  were  names  thereon  which  did  not  belong 
there,  that  the  defendants  had  first  set  forth  a  list  of  names  in  Russian, 
and  that  "now  they  come  in  with  another  list  containing  entirely  diflfer- 
ent  names."  What  the  first  list  so  referred  to  in  the  objection  was  does 
not  appear  in  the  record,  but  Serafino  testified  that  the  list.  Exhibit  3, 
was  made  out  by  the  Russian  Mining  Company,  and  was  signed  by  all 
the  men,  and  that,  if  it  differed  from  the  list  made  out  in  Russian  in 
that  it  contained  more  names,  the  reason  might  be  that  some  of  the 
men  were  not  around  there,  and  were  not  put  on  the  other  list.  There 
is  no  evidence  whatever  that  the  list  which  was  admitted  in  evidence 
as  Exhibit  3  contained  names  of  laborers  that  were  not  entitled  to  the 
benefit  of  the  bill  of  sale.  There  was  no  error,  therefore,  in  admitting 
that  paper  in  evidence. 

The  judgment  is  affirmed. 


(220  Fed.  114) 

WHITAKER  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    January  25,  1915.    Rehearing  De- 
nied March  1,  1915.) 

No.  2713. 

1.  CiBiMiNAL  Law  ^=»1092 — Bill  of  Exceptions — ^Presentation,  Examina 

TioN,  AND  Signing  by  Judge. 

A  paper,  referred  to  as  a  bill  of  exceptions,  and  not  signed  by  the  juuge, 
nor  appearing  of  record  to  have  ever  been  examined  by  or  presented  to 
him,  cannot  be  regarded  as  a  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  2803,  2829, 
2834-2861,  2919;   Dec.  Dig.  <©=»1092.] 

2.  Criminal  Law  ^=»1122 — Appeal — Bill  of  Exceptions — Review. 

Where  an  alleged  bill  of  exceptions  contained  only  a  part  of  the  evi- 
dence received  on  the  trial,  and  the  charge  was  entirely  pretermitted,  er- 
rors assigned  on  the  court's  ruling  in  refusing  to  give  a  peremptory  in- 
struction in  behalf  of  plaintiff  in  error  could  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  2940-2945 ; 
Dec.  Dig.  <8=»1122.] 
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3.  Cbdonai.  Law  ^=:>956 — New  Trial — ^Affidavit. 

Where  an  exculpatory  affidavit,  executed  by  one  Jointly  indicted  and 
convicted  with  accused,  postdated  his  conviction,  he  could  avail  himself 
thereof  only  by  submitting  it  to  the  trial  court  on  a  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  2373-2391 ; 
Dec.  Dig.  <S=>956.]  ^ 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi;  Henry  C.  Niles,  Judge. 

Charles  M.  Whitaker  was  convicted  of  using  the  mails  in  execution 
of  a  scheme  to  defraud,  and  he  brings  error.    Affirmed. 

Charles  M.  Whitaker,  in  pro.  per. 

R.  C.  Lee,  U.  S.  Atty.,  and  J.  W.  George,  Asst.  U.  S.  Atty.,  both  of 
Jackson,  Miss. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

MAXEY,  District  Judge.  The  plaintiff  in  error  was  indicted,  tried, 
and  convicted,  under  section  215  of  the  Penal  Code  (Act  March  4, 
1909,  c.  321,  35  Stat  1130  [Comp.  St.  1913,  §  10385]),  of  the  of- 
fense of  using  the  mails  in  the  execution  of  a  scheme  to  defraud. 
At  a  former  term  of  this  court  a  writ  of  certiorari  was  ordered,  re- 
quiring the  clerk  of  the  District  Court  to  send  up  a  complete  record 
of  the  proceedings  appearing  in  the  court  below.  In  compliance  with 
the  prder  the  clerk  sent  up  the  record,  which  discloses,  among  other 
matters  not  necessary  to  enumerate,  the  following  orders  and  pro- 
ceedings: (1)  The  indictment,  verdict  of  the  jury,  and  the  sentence  of 
the  court ;  (2)  a  paper,  designated  by  the  plaintiff  in  error  a  bill  of  ex- 
ceptions; and  (3)  an  assignment  of  errors.  The  paper  referred  to  as 
a  bill  of  exceptions  was  not  signed  by  the  judge,  nor  is  there  anything 
in  the  record  to  show  that  it  was  ever  examined  by  or  presented  to 
him. 

[1]  It  is  evident  that  such  a  paper  cannot  be  treated  as  a  bill  of  ex- 
ceptions. "There  is  but  one  mode,"  said  the  Supreme  Court,  in  Insur- 
ance Co.  v.  Lanier,  95  U.  S.  171,  24  L.  Ed.  383,  '*of  bringing  upon  the 
record  and  making  a  part  of  it  the  rulings  of  a  judge  during  the 
progress  of  the  trial,  or  his  charge  to  the  jury,  and  that  is  by  a  bill 
of  exceptions  allowed  and  sealed  or  signed  by  the  judge." 

[2]  From  an  examination  of  this  paper  it  appears  that  it  contains 
only  a  "part  of  the  evidence  offered  and  received"  on  the  trial  of  the 
cause,  and  the  charge  of  the  court  is  entirely  pretermitted.  In  this  con- 
dition of  the  record,  it  is  equally  apparent  that  error,  assigned  upon 
the  ruling  of  the  court  in  refusing  to  give  a  peremptory  instruction  in 
behalf  of  the  plaintiff  in  error,  cannot  be  considered  by  this  court. 

In  view  of  the  fact  that  the  plaintiff  in  error  is  unrepre^nted  by 
counsel  and  that  he  is  prosecuting  his  case  in  forma  pauperis,  we  de- 
sire to  say  that  we  have  g^iven  the  record  a  careful  and  critical  exami- 
nation, for  the  purpose  of  ascertaining  whether  a  plain  error  absolutely 
vital  to  him  was  committed.  We  have  failed  to  find  such  error,  if, 
indeed,  any  error  whatever  was  committed  by  the  trial  court. 
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The  objections  urged  to  the  indictment  are  manifestly  not  well  taken. 
The  indictment  clearly  and  distinctly  charges  an  offense  under  section 
215  of  the  Penal  Code,  and  the  sentence  of  the  court  is  regular  in  form. 

The  trial  court  evidently  considered  the  evidence,  which  we  have 
s^own  is  not  fully  set  out  in  the  record,  sufficient  to  authorize  a  ver- 
dict of  guilty. 

[3]  There  appears  in  the  record  an  affidavit,  made  by  Ike  Kirby, 
who  was  jointly- indicted  and  convicted  with  the  plaintiff  in  error,  in 
which  the  former  seeks  to  show  that  the  latter  was  guiltless  of  the 
offense  charged  in  the  indictment.  This  affidavit  was  made  on  August 
8,  1913,  and  the  cause  was  tried  July  10,  1913.  It  is  thus  perceived 
that  the  trial  antedated  the  affidavit  by  approximately  a  month.  If 
the  plaintiff  in  error  desired  to  avail  himself  of  the  affidavit,  he  should 
have  submitted  it  to  the  trial  court  on  a  motion  for  a  new  trial.  That 
court,  in  the  exercise  of  a  sound  discretion,  could  have  made  such  order 
as  justice  required.  But,  even  had  a  motion  been  made  and  overruled, 
which  was  not  the  case,  the  overruling  order  could  not  be  reviewed  by 
this  court. 

In  view  of  the  foregoing,  it  is  our  duty  to  affirm  the  judgment;  and 
it  is  so  ordered. 


(220  Fed.  116) 

SILVAS  V.  ARIZONA  COPPER  CO.,  LimltecL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  1,  1915.) 

No.  2465. 

1.  CouBTs  ^=>357 — Federal  Courts — State  Laws  as  Rules  of  Decision — 

Security  for  Costs. 

Whether  plaintiff  in  an  action  in  a  federal  court  shall  be  required  to 
give  security  for  costs,  in  the  absence  of  a  federal  statute  or  rule  of  court 
on  the  subject,  is  to  be  determined  by  the  statutes  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  938;  Dec.  Dig. 
<g=»357. 

State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Wilson  v. 
Perrine,  11  C.  C.  A.  71;   HiU  v.  Hite,  29  C.  C.  A.  553.] 

2.  Costs   ^=»109  —  Security   for  Payment  —  Construction   of   Statute  — 

"Guardian." 

Civ.  Code  Ariz.  1913,  par.  643,  provides  that,  where  it  is  shown  by  affi- 
davit that  a  plaintiff  is  not  the  owner  of  property  out  of  which  costs 
could  be  made  by  execution,  he  shall  be  required  to  give  security  for 
costs;  but  section  646  creates  an  exception  in  favor  of  "guardians  ap- 
pointed under  the  laws  of  the  state."  Held,  that  a  guardian  ad  litem  is  a 
"guardian,"  within  the  meaning  and  purpose  of  such  statute. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent.  Dig.  §§  439-461 ;  Dec.  Dig. 
<@=>109. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Guardian.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Arizona ,  Wm.  H.  Sawtelle,  Judge. 

Action  at  law  by  Richard  Silvas,  an  infant,  by  Ransom  Silvas,  his 
guardian  ad  litem,  against  the  Arizona  Copper  Company,  Limited. 
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From  a  decree  dismissing  the  complaint,  plaintiff  brings  error.    Re- 
versed. 
For  opinion  below,  see  213  Fed.  504. 

L.  Kearney,  of  Clifton,  Ariz.,  and  William  M.  Seabury,  of  Phoenix, 
Ariz.,  for  plaintiff  in  error. 
W.  C.  McFarland,  of  Clifton,  Ariz.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  This  action  was  brought  on  behalf  of  an 
infant  plaintiff,  a  resident  of  Arizona,  by  his  guardian  ad  litem,  to  re- 
cover damages  for  personal  injuries  alleged  to  have  resulted  from  the 
negligence  of  the  defendant,  a  foreign  corporation  doing  business  in 
Arizona.  On  the  ground  that  neither  the  infant  nor  his  guardian  ad 
litem  owned  property  in  the  district  out  of  which  costs  could  be  made 
on  execution,  the  court  below  ordered  that  the  plaintiff  give  security 
for  costs,  and  because  the  plaintiff  failed  to  furnish  such  security  a 
judgment  was  entered  dismissing  the  complaint.  From  that  judgment 
the  appeal  is  taken. 

[1]  The  question  which  was  before  the  court  below  was  not  affected 
by  Act  Cong.  July  20,  1892,  c.  209,  27  Stat.  252  (Comp.  St.  1913,  §§ 
1626-1630),  providing  for  proceedings  in  forma  pauperis.  The  case 
involved  no  attempt  to  proceed  in  forma  pauperis.  The  question  pre- 
sented was  whether  the  plaintiff  should  be  required  to  give  security  for 
costs,  and,  there  being  no  federal  statute  on  that  subject,  the  question 
was  determinable  either  by  a  rule  of  the  court  or  by  the  state  statute  on 
the  same  subject  made  applicable  by  section  914  of  the  Revised  Stat- 
utes. Hugunin  v.  Thatcher  (C.  C.)  18  Fed.  105  ;  Miller,  AdmV,  v.  Nor- 
folk &  W.  R.  Co.  (C.  C.)  47  Fed.  264;  O'Brien  v.  Hearn  (C.  C.)  125 
Fed.  95;  Schofield  v.  Palmer  (C.  C.)  134  Fed.  753;  Winkley  Co.  v. 
Bowen  Mfg.  Co.  (C.  C.)  180  Fed.  624. 

[2]  It  does  not  appear  that  there  was  any  rule  of  court  upon  the  sub- 
ject, but  section  643  of  the  Revised  Statutes  of  Arizona  provides  that 
if  it  appear  by  affidavit  that  the  plaintiff  is  a  nonresident  of  the  state, 
or  is  not  the  owner  of  property  out  of  which  costs  could  be  made  by 
execution  sale,  the  court  shall  order  the  plaintiff  to  give  security  for 
costs.  Section  646,  however,  creates  an  exception  to  the  rule  in  favor 
of  certain  state  officers,  and  executors,  administrators,  or  guardians  ap- 
pointed under  the  laws  of  the  state.  The  only  question  on  which  doubt 
arises  is  whether  a  guardian  ad  Htem  is  a  *'guardian,"  as  that  term  is 
used  in  the  statute.  Inasmuch  as  the  purpose  of  the  exception  is  to  ex- 
tend indulgence  to  infants  or  others  under  guardianship,  it  would  seem 
that  to  effect  its  object  a  guardian  ad  litem  should  be  included  within 
its  protection,  and  we  so  hold.  If  the  case  had  been  brought  in  a  court 
of  the  state,  the  guardian  ad  litem  would  properly  be  held  to  be  a  guard- 
ian "appointed  under  the  laws*'  of  the  state. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings. 

136C.C.A.— 14 
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« 
(221  Fed.  252) 

COOLET  et  al.  v.  MORGAN,  Warden. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  8,  1915.) 

No.  4285. 

1,  Habeas  Corpus  ^=»45— Jurisdiction— United  States  Courts. 

On  habeas  corpus  by  persons  confined  In  the  penitentiary  at  Leaven- 
worth, Kan.,  under  a  judgment  of  conviction  affirmed  by  the  Circuit  Court 
of  Appeals  for  the  Seventh  (Circuit,  the  decision  of  that  court  cannot  be 
reviewed  by  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 

[Ed.  Note.— For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  §§  38-45; 
Dec.  Dig.  <©=>45. 

Jurisdiction  of  Circuit  Courts  of  Appeals  in  general,  see  notes  to  Laa 
Ow  Bew  V.  United  States,  1  C.  C.  A.  6;  United  States  Freehold  Land  & 
Emigration  Co.  v.  Gallegos,  32  C.  C.  A.  475.] 

2.  Habeas  Corpus  ^=s>4— Grounds— Errors  Reviewable  on  Writ  op  Error. 

The  writ  of  habeas  corpus  may  not  be  used  as  a  writ  of  error  to  re- 
view matters  that  could  have  been  presented  on  such  a  wrltt 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

Petition  by  Phillip  A.  Cooley  and  others  for  a  writ  of  habeas  corpus 
directed  to  Thomas  W.  Morgan,  Warden  of  the  United  States  Peniten- 
tiary at  Leavenworth,  Kan.  From  a  judgment  denying  the  petiticm, 
the  petitioners  appeal.    Affirmed. 

Turner  W.  Bell,  of  Leavenworth,  Kan.,  for  appellants. 

L.  S.  Harvey,  Asst.  U.  S.  Atty.,  of  Kansas  City,  Kan.  (Fred  Robert- 
son, U.  S.  Atty.,  and  Francis  M.  Brady,  Asst.  U.  S.  Atty.,  both  of 
Topeka,  Kan.,  on  the  brief),  for  appellee. 

Before  ADAMS  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

CARLAND,  Circuit  Judge.  [1,  2]  Appellants  have  appealed  from 
the  judgment  of  the  United  States  District  Court  for  the  District  of  Kan- 
sas denying  their  petition  for  a  writ  of  habeas  corpus.  They  were 
among  the  persons  sentenced  by  the  United  States  District  Court  for 
the  District  of  Indiana  in  the  case  of  United  States  v.  Frank  M.  R5ran 
et  al.,  and  are  now  serving  their  sentences  at  the  United  States  peni- 
tentiary at  Leavenworth,  Kan.  They  were  indicted,  tried,  and  convict- 
ed of  violating  sections  37  and  232-235  of  the  Criminal  Code  (Act 
March  4,  1909,  c.  321,  35  Stat  1096,  1134,  1135  [Comp.  St.  1913,  §§ 
10201,  10402-10405]).  They,  with  other  defendants,  sued  out  a  writ 
of  error  from  the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit, 
and  that  court  affirmed  the  judgment  of  conviction.  216  Fed.  23,  132 
C.  C.  A.  257.  There  is  no  question  presented  on  the  present  appeal  that 
could  not  have  been  presented  on  the  writ  of  error,  and  many  of  them 
were  so  presented  and  decided  adversely  to  appellants. 

The  judgment  below  must  be  affirmed.  We  have  no  authority  to  re- 
view the  decision  of  the  Circuit  Court  of  Appeals  of  the  Seventh  Cir- 

^=9For  other  cases  lee  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 

t  See  note  at  end  of  case. 
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cuit,  neither  have  we  any  authority  to  permit  the  writ  of  habeas  corpus 
to  be  used  as  a  writ  of  error.  Unked  States  v.  Pridgeon,  153  U.  S.  48, 
14  Sup.  Ct.  746,  38  L.  Ed.  631 ;  In  re  Swan,  ISO  U.  S.  637,  14  Sup.  Ct 
225.  37  L.  Ed.  1207;  Ex  parte  Tyler,  149  U.  S.  164,  13  Sup.  Ct.  785, 
37  L.  Ed.  689;  Ex  parte  Frederich,  149  U.  S.  70,  13  Sup.  Ct.  793,  37 
L.  Ed.  653;  Ex  parte  Coy,  127  U.  S.  731,  8  Sup.  Ct.  1263,  32  L.  Ed. 
274;  Ex  parte  Yarbrough,  110  U.  S.  651,  4  Sup.  Ct.  152,  28  L.  Ed. 
274;  Ex  parte  Siebold,  100  U.  S.  371, 25  L.  Ed.  717;  In  re  Nevitt,  117 
Fed.  448,  54  C.  C.  A.  622;  Deming  v.  McClaughry,  113  Fed.  639,  51 
C.  C.  A.  349 ;  In  re  Reese,  107  Fed.  942, 47  C.  C.  A.  87 ;  Rose  v.  Rob- 
erts, 99  Fed.  948,  40  C.  C.  A.  199;  Ex  parte  Buskirk,  72  Fed.  14,  18 
C.  C.  A.  410;  In  re  Johnson  (C.  C.)  46  Fed.  477 ;  In  re  Davison  (C.  C.) 
21  Fed.  618 ;  Whitney  v.  Dick,  202  U.  S.  132,  26  Sup.  Ct.  584,  50  L.  Ed. 
963 ;  Roberts  v.  Reilly,  116  U.  S.  80,  6  Sup.  Ct.  291,  29  L.  Ed.  544,  and 
Wales  V.  Whitney,  114  U.  S.  564,  5  Sup.  Ct.  1050, 29  L.  Ed.  277. 

NOTBX 

Ezistenee  of  Bemedy  liy  Appeal  or  Writ  of  Error  mm  Affeotins  Habeas 

Corpus. 

I.  In  General. 

Habeas  corpus  cannot  be  made  a  substitute  for  an  appeal  or  a  writ  of  error. 
— <U.  S.  Sup.,  IlL,  1906)  Felts  v.  Murphy,  26  Sup.  Ct  366,  201  U.  S.  123,  50  L. 
Ed.  689;  (N.  J.)  Valentina  v.  Mercer,  26  Sup.  Ct  368,  201  U.  S.  131,  60  L. 
Ed.  693; 
(Ala.)  Flowers  v.  State,  59  South.  238,  4  Ala.  App.  221 ; 
(CaL)  Ex  parte  Hartman,  44  Cal.  32 ;   Ex  parte  Max,  Id.  579; 
(Ga.  App.  1909)  Davis  v.  Smith,  66  S.  B.  401,  7  Ga.  App.  192; 
(Idaho)  Ex  parte  Davis,  130  Pac.  786,  23  Idaho,  473; 
(Ind.)  Welty  v.  Ward,  73  N.  E.  889,  164  Ind.  457,  affirming  Judgment  on 

rehearing  72  N.  E,  596; 
(Iowa)  Ware  v.  Sanders,  124  N.  W.  1081 ; 
(Me.)  O'MaUa  v.  Wentworth,  65  Me.  129; 
(Minn.)  State  v.  Riley,  133  N.  W.  86; 

(Mo.)     Ex  parte  MltcheU,  104  Mo.  121,  16  S.  W.  118,  24  Am.  St  Rep.  324; 
Copenhaver  v.  Stewart,  118  Mo.  377,  24  S.  W.  161,  40  Am.  St  Rep.  382 ; 
(Mo.  App.)  Ex  parte  Leach,  130  S.  W.  394 ; 
(Neb.)  In  re  Langston,  75  N.  W.  828,  55  Neb.  310; 
(Nev.)  Ex  parte  Winston,  9  Nev.  71 ; 
(N.  M.)  Ex  parte  Canavan,  130  Pac.  248 ; 

(Okl.)     Ex  parte  Justus,  104  Pac.  933 ;    Ex  parte  Cranford,  105  Pac.  367; 
Ex  parte  Talley,  112  Pac.  36;    Ex  parte  Simmons,  Id.  41;    Ex  parte 
Crawford,  Id.; 
(Tex.)  Ex  parte  Walsh,  129  S.  W.  118; 
(Wash.)  Ex  parte  Williams,  1  Wash.  T.  240. 
(U.  S.)    A  city  ordinance  imposed  a  license  tax  on  each  Itinerant  person  or 
peddler  traveling  from  residence  to  residence  soliciting  orders  for  or  selling, 
directly  or  Indirectly,  merchandise  to  the  consumer.    Petitioner  was  agent  for 
a  party  living  in  another  state,  and  solicited  orders  of  various  goods  from 
perscms  in  the  city ;    the  goods  ordei*ed  being  shipped  direct  from  the  other 
state  to  the  purchaser.    Held,  that  i)etltloner,  having  been  imprisoned  under 
a  judgment  of  the  police  court  for  violation  of  such  ordinance,  was  entitled 
to  his  discharge  on  habeas  corpus,  though  he  had  not  taken  an  appeal. — Ex 
parte  Green,  114  Fed.  959. 

(U.  S.)  A  writ  of  habeas  corpus  does  not  search  the  record  for  errors  com- 
mitted in  the  exercise  of  Jurisdiction,  and  cannot  be  employed  to  perform  the 
office  of  a  writ  of  error  or  an  appeal. — Connella  v.  Haskell,  158  Fed.  285,  87 
0.  C.  A.  111. 

(U.  S.)  A  writ  of  habeas  corpus  cannot  be  made  the  basis  of  a  review  of  a 
Judgment  of  a  court  of  competent  Jurisdiction  where  proceedings  were  had 
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under  a  constitutional  stiitute  giving  the  court  authority  to  examine  into  the 
charges  and  to  convict  or  acquit  the  accused,  when  the  proceedings  show  no 
attempt  to  exert  the  jurisdiction  of  the  court  in  excess  of  its  authority. — 
liarlan  v.  McGourin,  31  Sup.  Ct.  44,  218  U.  S.  442,  54  L.  Ed.  1101,  affirming 
decrees  Ex  parte  Harlan  (C.  C.)  180  Fed.  119. 

(U.  S.)  One  restrained  of  his  liberty  for  many  jears  under  a  judgment  of  a 
federal  court  which  is  beyond  its  jurisdiction  and  void,  is  not  barred  from  a 
release  therefrom  by  a  writ  of  habeas  corpus,  because  he  might  have  secured 
such  relief  by  a  writ  of  error,  but  failed  to  apply  for  it  because  it  was  too 
late.— Stevens  v.  McClaughry,  207  Fed.  18,  125  C.  C.  A.  102. 

(Cal.)  Where,  on  sustaining  a  demurrer  to  an  information,  the  accused  is 
detained,  and  proceedings  de  novo  are  prosecuted  against  him  without  an  or- 
der of  court  required  by  Pen.  Code,  §  1008,  the  remedy  by  appeal  Is  not  spee<ly 
and  adequate,  and  does  not  bar  his  right  to  release  by  habeas  corpus. — Ex 
parte  Ilayter,  110  Pac.  370. 

(D.  C.)  The  writ  of  habeas  corpus  cannot  be  made  to  serve  as  a  writ  of 
error  or  appeal  to  enable  the  appellate  court  to  re-examine  the  judgment  of 
the  lower  court — Harris  v.  Nixon,  27  App.  D.  C.  94. 

(HI.)  The  proceeding  to  try  the  sanity  of  a  person  in  the  county  court  is 
statutory.  2  Starr  &  C.  St  c.  85.  This  act  gives  no  right  of  appeal.  The  gen- 
eral right  of  appeal  from  findings  and  orders  of  the  county  court,  secured 
by  the  county  court  act,  does  not  embrace  apiieals  from  findings  and  orders 
as  to  sanity.  The  proper  remedy  in  such  case  is  by  writ  of  habeas  corpus. — 
People  V.  Gilbert,  115  111.  59,  3  N.  E.  744. 

(111.)  Rev.  St.  1893,  c.  65,  §  22,  enumerating  the  causes  for  which  a  prisoner 
in  custody  by  virtue  of  process  from  a  legally  constituted  court  may  have  a 
writ  of  habeas  corpus,  does  not  allow  a  writ  for  the  purpose  of  attacking  the 
constitutionality  of  the  statute  under  which  the  conviction  was  had.  The 
proper  remedy  is  by  appeal  or  writ  of  error. — People  v.  Jonas,  50  N.  E.  1051, 
173  111.  316. 

(111.)  The  fact  that  a  petition  for  writ  of  habeas  corpus  was  presented 
to  a  circuit  judge,  and  denied.  In  a  case  where  the  relator  had  been  convicted 
of  crime  by  a  criminal  court  of  concurrent  jurisdiction  with  the  circuit  court, 
does  not  give  the  Supreme  Court  jurisdiction  to  hear  the  petition  on  its  merits 
as  to  a  point  which  was  reviewable  only  on  error  or  appeal  from  a  ruling  of 
the  trial  court.— I'eople  v.  Murphy,  72  N.  E.  902,  212  111.  584. 

(Ind.)  A  writ  of  habeas  corpus  cannot  be  used  as  a  substitute  for  a  writ  of 
certiorari,  error,  or  an  appeal. — Gillespie  v.  Rump,  72  N.  E.  138,  163  Ind.  457. 

(Kan.)  One  who  is  imprc^)erly  denied  his  discharge,  under  Cr.  Code,  §  220, 
providing  that  one  committed  to  prison  under  indictment  or  information,  and 
not  brought  to  trial  before  the  end  of  the  second  term  of  a  court  having  juris- 
diction, after  such  indictment  found  or  information  filed,  shall  be  entitled  to  a 
discharge,  unless  the  delay  is  on  his  application  or  occasioned  by  want  of  time 
for  trial,  may  be  released  on  habeas  corpus,  and  need  not  appeal. — In  re  Mc- 
Mlcken,  39  Kan,  406,  18  Pac.  473,  modifying  In  re  Edwards,  35  Kan.  99,  10 
Pac.  5:59. 

(Kan.)  Where  a  defendant  has  been  convicted  of  a  misdemeanor  in  a  jus- 
tice court,  and  no  appeal  has  been  taken,  and  the  time  for  an  appeal  has  ex- 
pired, he  may  challenge  the  constitutionality  of  the  statute  under  which  he 
was  convicted  in  an  application  to  the  Supreme  Court  for  a  writ  of  habeas 
corpus.— In  re  Jarvis,  71  Pac.  576,  66  Kan.  329. 

(La.)  The  Supreme  Court  may  refer  an  application  to  it  to  the  court  of 
original  jurisdiction,  that  the  facts  may  be  taken  down  and  a  decision  ren- 
dered, particularly  where  the  judgment  below  may  be  reviewed. — Ex  parte 
Ryan,  50  South.  161,  124  La.  286. 

(Miss.)  The  judgment  of  the  circuit  court  as  to  the  sufficiency  of  an  in- 
dictment can  only  be  reviewed  upon  error  or  appeal,  and  not  by  a  habeas  cor- 
pus.—Emanuel  V.  State,  36  Miss.  627. 

(Mo.)  Under  a  writ  of  habeas  corpus,  the  court  will  determine  whether  the 
prisoner  is  lawfully  confined,  without  regard  to  whether  his  right  of  appeal 
has  been  lost  by  his  delay. — In  re  Thamm,  10  Mo.  App.  595. 

(Mo.)  The  overruling  of  a  plea  in  abatement,  motion  to  quash,  and  demur- 
rer to  an  information,  setting  up  that  the  information  fails  to  aver  that  de- 
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fendant  was  jjiven  a  preliminary  liearing  before  tlie  filing  of  the  Information 
is  not  reviewable  on  habeas  corpus,  but  only  ou  appeal  or  writ  of  error,  the 
correctness  of  the  rulings  of  another  court  of  comi)etent  jurisdiction  being 
not  reviewable  on  habeas  corpus  unless  they  go  to  the  jurisdiction. — Ex  parte 
Mclaughlin,  109  S.  W.  620,  210  Mo.  657. 

(Mo.)  Where  the  action  of  the  court  on  the  question  of  the  failure  to  ac- 
cord accused  a  preliminary  examination,  to  which  its  attention  had  been  ap- 
propriately called,  was  adverse  to  accused,  the  ruling  could  be  preserved  by  a 
bill  of  exceptions  and  was  reviewable  by  the  Supreme  Court  on  appeal  or  writ 
of  error,  but  not  on  habeas  corpus,  which  cannot  be  used  as  a  substitute  for  an 
appeal  or  a  writ  of  error. — Buckley  v.  Hall,  114  S.  W.  954. 

(Mont)  Where  an  information  states  no  offense,  and  cannot  be  remedied 
by  amendment,  the  court  is  without  jurisdiction,  and  accused  is  entitled  to  re- 
lease on  habeas  corpus,  even  though  he  might  secure  the  same  relief  on  ap- 
l»eal.— BIx  parte  Farrell,  92  Pac.  785,  36  Mont.  254. 

(Mont)  Whether  the  court  pronounced  a  proper  judgment  may  be  inquired 
into  by  habeas  corpus,  though  the  complainant  has  a  remedy  by  appeal. — 
Ex  parte  McDonald,  146  Pac.  942 ;    Ex  parte  Bradley,  Id.  944. 

(Nev.)  A  writ  of  habeas  corpus  cannot  be  used  to  perform  the  functions  of 
an  appeal  or  writ  of  error,  but  can  only  review  questions  going  to  the  juris- 
diction of  the  court  to  enter  the  particular  judgment,  and  not  as  to  whether 
the  court  erred  in  the  exercise  of  such  jurisdiction. — Ex  parte  Davis,  110 
Paa  1131 ;  Ex  parte  Van  Hoeston,  Id.  1135 ;  Ex  parte  Legume,  Id. ;  Ex  parte 
Allen,  Id. 

(N.  Y.)  Where  one  who  has  been  found  guilty  under  several  counts  of  an 
indictment  charging  separate  and  distinct  misdemeanors  of  the  same  grade, 
has  been  separately  sentenced  upon  each  to  suffer  the  extreme  limit  of  punish- 
ment prescribed  for  a  single  misdemeanor  of  the  kind  charged,  has  been  im- 
prisoned for  the  term,  and  has  paid  the  fine  prescribed  by  one  of  such  sen- 
tences, he  is  entitled  upon  habeas  corpus  to  be  relieved  from  further  imprison- 
ment without  resorting  to  a  writ  of  error  to  reverse  or  correct  the  judgment. 
—People  V.  Llscomb,  60  N.  Y.  559,  19  Am.  Rep.  211. 

(N.  Y.)  An  inferior  court,  with  power  to  impose  a  fine  not  exceeding  $50 
or  to  sentence  to  imprisonment  for  not  more  than  a  year,  imiwsed  a  fine  of 
$250.  Held,  that  defendant  was  entitled  to  a  discharge  on  habeas  corpus, 
notwithstanding  that  he  might  have  api)ealed. — People  v.  Riseley,  38  Iluu,  280. 
(N.  Y.)  Since  under  Code  Cr.  Proc.  §  517,  i)ermittiug  an  accused  to  appeal 
only  from  a  judgment  of  conviction  after  indictment,  accused  could  not  api>eal 
from  an  order  discharging  the  jury  before  it  had  declared  itself  unable  to 
agree,  habeas  corpus  will  lie  to  procure  his  discharge  from  custody  ou  the 
ground  that  the  unauthorized  discharge  of  the  jury  was  equivalent  to  an  ac- 
quittal; the  trial  court  having  no  jurisdiction  after  the  jury  was  discharged, 
and  relator  having  no  other  adequate  remedy. — People  v.  Flynn,  122  N.  Y. 
Sui)p.  284,  67  Misc.  Rep.  202,  order  affirmed  Same  v.  Warden  of  City  Prison 
of  City  of  New  York,  124  N.  Y.  Supp.  341,  139  App.  Div.  488. 

(X.  Y.)  Under  Code  Cr.  Proc.  §  517,  allowing  appeals  from  a  judgment  of 
conviction  after  indictment,  one  remanded  to  custody  and  denied  his  applica- 
tion for  his  discharge  from  custody  after  the  wrongful  discharge  of  the  jury 
without  his  consent  before  verdict  is  not  entitled  to  appeal,  and  hence  habeas 
corims  will  lie  to  review  the  decision  of  the  court — People  ex  rel.  Stabile  v. 
Warden  of  City  Prison  of  City  of  New  York,  95  N.  E.  729,  202  N.  Y.  138,  af- 
hrming  order  124  N.  Y.  Supp.  341,  139  App.  Div.  488. 

(N.  Y.)  Ordinarily  habeas  corpus  will  not  be  granted  where  there  is  a 
remedy  by  api)eal  or  writ  of  error ;  but  where  the  facts  before  the  court  can- 
iK)t  be  materially  changed,  qualified,  or  explained,  the  writ  may  be  resorted 
to. — People  ex  rel.  Bullock  v.  Hayes,  151  N.  Y.  Supp.  1075. 

(C)kl.)  Where  the  trial  court  acquired  jurisdiction  of  the  subject-matter  of 
an  indictment  and  the  person  of  the  accused,  the  judgment  of  the  court  on 
the  question  whether  the  indictment  sufficiently  charged  the  crime  of  perjury 
can  only  be  reviewed  on  appeal  or  writ  of  error,  and  habeas  corpus  will  not 
lie, — Ex  parte  Harlan,  1  Okl.  48,  27  Pac.  920. 

(Okl.)  The  overruling  of  an  application  made  before  trial  for  a  change  of 
venue,  on  account  of  alleged  prejudice  of  judge,  is,  at  most,  an  error  reviewable 
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on  appeal  or  writ  of  error,  and  cannot  be  considered  on  habeas  corpus. — Ex 
parte  Murphy,  1  Okl.  288,  29  Pac.  652. 

(Okl.)  Where  there  is  an  entire  want  of  jurisdiction  in  the  court  to  issue 
the  process  for  the  imprisonment  of  a  party,  the  party  seeking  relief  need  not 
proceed  by  appeal  or  proceedings  in  error,  as  in  cases  where  the  process  was 
erroneous  or  irregular,  but  habeas  corpus  is  the  proper  remedy. — In  re  Grib- 
ben,  47  Pac.  1074,  5  Okl.  379. 

(Okl.)  One  arrested  upon  a  warrant  charging  a  violation  of  a  city  ordi- 
nance which  is  void  may  be  released  by  habeas  corpus  without  submitting  to 
trial  in  the  court  issuing  the  T\^rrant,  or  seeking  relief  by  appeal  or  proceed- 
ings in  error.— In  re  Gribben  (Okl.)  47  Pac.  1074,  5  Okl.  379. 

(Okl.)  The  writ  of  habeas  corpus  cannot  be  resorted  to  to  discharge  re- 
lator on  a  plea  set  up  in  the  petition  praying  for  such  writ  that,  by  indictment, 
he  is  being  prosecuted  or  subjected  to  a  penalty  or  forfeiture  on  account  of 
any  transaction  concerning  which  he  may  have  so  testified  or  produced  evi- 
dence.— Ex  parte  Patman,  95  Pac.  622. 

(Okl.)  The  Criminal  Code  provides  that,  where  a  person  is  declared  punish- 
able for  a  term  of  not  less  than  any  specified  number  of  years  and  no  limit 
of  such  imprisonment  is  declared  the  court  may  in  its  discretion  sentence  such 
person  to  imprisonment  during  his  natural  life  or  for  any  number  of  years 
not  less  than  such  as  are  prescribed;  and,  the  court  having  fixed  the  maximum 
punishment,  the  Criminal  Court  of  Appeals  will  not,  on  habeas  corpus,  review 
the  question  of  whether  the  sentence  imposed  is  cruel,  excessive,  and  unjust — 
In  re  McNaught,  99  Pac.  241. 

(Pa.)  Although  a  person  will  be  denied  relief  by  habeas  corpus  where  rem- 
edy by  appeal  exists,  yet,  where  the  time  for  perfecting  such  appeal  has  ex- 
pired, the  court  will  grant  relief  by  habeas  corpus. — Coumiouwealth  v.  Keeper 
of  Philadelphia  County  Prison,  41  I^eg.  Int.  94. 

(Tex.)  A  writ  of  habeas  corpus  Is  not  available  to  effect  the  purpose  of 
appeal,  certiorari,  or  sui)ersedeas.— (1908)  Ex  parte  Cox,  109  S.  W.  369 ;  (1909) 
Ex  parte  Cain,  120  S.  W.  999. 

(Tex.)  Habeas  corpus  cannot  serve  the  purpose  of  an  appeal,  certiorari,  or 
quo  warranto. — Ex  parte  Hendrix,  142  S.  W.  570. 

(Utah)  Where  relator  was  convicted  and  sentenced  for  grand  larceny  by 
a  court  of  competent  jurisdiction,  he  was  not  entitled  to  a  writ  of  babeas 
corpus  for  the  purpose  of  revie\>lng  a  judgment  based  on  such  conviction. — 
In  re  Clark,  78  Paa  475,  28  Utah,  268. 

(W.  Va.)  Jurisdiction  In  proceedings  on  habeas  corpus  in  cases  where  the 
detention  Is  by  commitment  under  legal  process  Is  not,  strictly  speaking,  a 
power  of  revision,  but  a  power  to  arrest  a  void  order  or  judgment  It  acts 
directly  on  the  effect  of  the  order  or  judgment,  but  only  collaterally  on  the 
order  or  judgment  Itself.  It  cannot,  therefore,  be  made  a  substitute  for  a 
writ  of  error  or  certiorari. — Ex  parte  Mooney,  26  W.  Va.  36,  53  Am.  Rep.  59. 

II.  Remedy  by  Appeal. 

Resort  cannot  be  had  to  habeas  corpus,  where  there  is  an  adequate  remedy 
by  appeal. 
—(Ala.)     Cox  V.  State,  47  South.  1025;    Mlnto  v.  Same,  64  South.  369,  0 

Ala.  App.  95,  on  reconsideration,  reversing  In  part  62  South.  376.  8  Ala. 

App.  306.    Certiorari  denied  (Sup.)  Ex  parte  Mlnto,  65  South.  516, 
(Ark.)     State  v.  Byles,  126  S.  W.  94; 
(Kan.)     E(x  parte  Gano,  132  Pac.  999,  90  Kan.  134 ; 
(La.)     State  v.  Ck)nradi,  58  South.  515,  130  La.  701; 
(Mo.)    Ex  parte  Thamm,  10  Mo.  App.  595,  memorandum; 
(Nev.)    Ex  parte  Jackman,  100  Pac.  769;    Eureka  County  Bank  Habeas 

Corpus  Cases,  126  Pac.  655,  rehearing  denied  129  Pac.  308; 
(Okl.)    Ex  parte  Flowers,  101  Pac.  860;   Ex  parte  Woods,  125  Pac  440, 

7  (^kl.  Cr.  645  * 
(S.  C.)     State  V.  Garlington,  34  S.  E.  689,  56  S.  C.  413; 
(Tex.)    Ex  parte  Barfield,  44  S.  W.  1095;    Ex  parte  Barnett,  167  S.  W. 

845* 
(Wash.)    Zenner  v.  Graham,  74  Pac.  1058,  34  Wash.  81. 
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(U.  S.)  An  order  of  deportation  under  the  immigration  law  is  not  conclu- 
sive, so  as  to  preclude  inquiry  by  a  court  into  its  validity  on  habeas  corpus 
proceedings,  where  the  petitioner  was  denied  the  right  of  appeal  given  him  by 
the  law ;  and  he  cannot  be  deprived  of  such  right  on  the  ground  that  the  case 
has  been  heard  by  the  appellate  court,  where  it  was  taken  there  on  an  appeal 
by  a  dissenting  member  of  the  board  of  inquiry  from  a  decision  in  petitioner's 
favor,  and  was  heard  in  his  absence,  and  without  his  knowledge. — In  re  Gott- 
fried, 89  Fed.  9. 

(U.  S.)  If  the  appeal  under  CJhlnese  Elxcluslon  Act  Sept  13,  1888,  c.  1015,  § 
13,  25  Stat  476  (U.  S.  Comp.  St  ltK)l,  p.  1312),  is  not  to  the  District  Judge  as 
District  Judge,  but  to  the  District  Court,  as  claimed  by  the  petitioner,  any 
irregularities  in  the  proceedings  cannot  be  reviewed  by  habeas  corpus ;  but  the 
remedy  is  by  appeal  to  the  Circuit  Court  of  Appeals. — In  re  Chow  Loy,  110 
Fed.  952. 

(U.  S.)  A  district  court  is  without  jurisdiction  to  review  by  habeas  corpus 
proceedings  the  decision  of  a  collector  denying  the  right  of  a  Chinese  person  to 
enter  the  United  States,  against  his  claim  of  citizenship,  where  he  has  taken 
no  appeal  from  such  decision  to  the  Secretary  of  Commerce  and  Labor. — Mok 
Chung  V.  United  States,  133  Fed.  166,  66  a  C.  A.  292. 

(U.  S.)  Since  under  Chinese  Exclusion  Act,  Sept  13,  1888,  c.  1015,  §  13,  25 
Stat  479  (Comp.  St.  1913,  §  4313),  United  States  commissioners  have  jurisdic- 
tion of  exclusion  proceedings  subject  to  appeal  to  the  District  Court  as  pro- 
vided by  Judicial  Code  (Act  March  3,  1911,  c.  231)  §  25,  36  Stat.  1094  (Comp. 
St  1913,  §  1007),  the  right  of  a  Clilnese  person  to  remain  by  virtue  of  a  cer- 
tificate of  residence  as  a  merchant  cannot  be  determined  on  habeas  corpus 
to  secure  his  release  from  a  warrant  in  exclusion  proceedings  before  a  com- 
missioner.—Ex  parte  Jim  Hong,  211  Fed.  73,  127  C.  C.  A.  569. 

(Ala.)  The  fact  that  one  convicted  of  a  violation  of  a  city  ordinance  pro- 
hibiting one  from  peddling  without  a  license  was  not  a  peddler,  or  that  he  was 
within  the  protecticm  of  the  interstate  law,  did  not  warrant  his  release  on 
habeas  corpus  as  his  remedy  was  by  appeal. — City  of  Selma  v.  Till,  42  South. 
405. 

(CaL)  Where  a  party  is  held  in  custody  under  an  order  regular  on  its 
face,  and  which  the  court  had  power  to  make,  he  cannot  be  discharged  on 
habeas  corpus  because  of  error  in  granting  the  order.  His  remedy  is  by  ap- 
peal.— Ex  parte  Hartman,  44  Cal.  32. 

(CaL)  Where,  in  proceedings  supplementary  to  execution,  defendant  pleads 
discharge  in  insolvency,  and,  on  refusing  to  answer  questions,  is  committed  for 
contempt  her  remedy  is  by  appeal,  and  not  habeas  corpus. — Ex  parte  Mc- 
Dcraald,  17  Pac.  234. 

(Cal.)  An  order  appointing  a  guardian  of  an  infant  from  which  appeal  will 
lie,  cannot  be  attacked  by  a  habeas  corpus  proceeding,  except  for  want  ot 
jurisdiction  to  render  it— Ex  parte  Miller,  109  Cal.  643,  42  Pac.  428. 

(CaL)  For  an  error  in  the  exercise  of  the  court's  discretion  in  granting  an 
order  for  alimony  pendente  lite  in  an  action  in  which  the  court  has  acquired 
jurisdiction  over  defendant's  person,  the  proper  remedy  is  by  appeal  from  the 
order,  and  it  cannot  be  collaterally  attacked  by  habeas  corpus  to  obtain  release 
from  imprisonment  for  contempt  in  disobeying  the  order. — Ex  parte  Joutsen, 
98  Pac.  391. 

(Cal.)  Error  in  granting  an  order  for  alimony  pendente  lite  without  proof 
of  marriage  can  be  reriewed  only  by  appeal  from  the  order,  and  habeas  cor- 
pus will  not  lie  to  obtain  release  from  imprisonment  for  contempt  in  disobey- 
ing the  order. — Ex  parte  Joutsen,  98  Pac.  391. 

(Cal.)  Where  defendant's  plea  of  former  jeoi>ardy  is  disregarded,  it  is 
error  to  be  corrected  by  appeal,  and  is  not  on  application  for  writ  of  habeas 
corpus.— Ex  parte  King,  101  Pac.  810,  10  Cal.  App.  282. 

(Cal.)  Where  an  information,  based  upon  a  proper  affidavit  of  complaint 
and  commitment,  purported  to  state  an  offense  of  which  the  court  had  juris- 
diction, the  same  rule  applies  as  In  the  case  of  an  indictment,  that  all  errors 
In  the  subsequent  proceedings  can  be  reviewed  only  by  appeal,  and  not  on 
appllcati(m  for  a  writ  of  habeas  corpus. — Ex  parte  Danford,  110  Pac.  692. 

(Colo.)  Where  a  person  is  committed  by  the  district  court  for  contempt 
and  appeals  to  the  Court  of  Appeals,  he  cannot  thereafter,  pending  appeal, 
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bring  habeas  corpus  In  the  supreme  court  for  the  purpose  of  reviewing  the 
same  judgment  from  which  the  appeal  was  taken.— In  re  Doyle,  55  Pac.  1080, 
26  Colo.  52. 

(Colo.)  The  constitutionality  of  a  city  ordinance  on  which  a  conviction  is 
based  in  a  prosecution  before  a  justice  of  the  peace  in  the  dty  and  county  of 
Denver  cannot  be  tested  on  habeas  corpus,  but  by  appeal  to  the  county  court. — 
People  V.  District  Court  of  Second  Judicial  Dist.,  80  Paa  888,  33  Colo.  328, 
108  Am.  St.  Rep.  98;  Id.,  80  Pac.  890,  33  Colo.  333. 

(Fla.)  The  failure  of  a  judge  to  exact  a  bond  from  complainant  to  the  de- 
fendant before  issuing  a  wnt  of  ne  exeat,  as  provided  for  by  Rev.  St.  §  1474, 
can  be  reviewed  only  in  a  direct  proceeding  on  appeal,  and  not  by  habeas  cor- 
pus.—Bronk  V.  State,  31  South.  248,  43  Fla.  401,  99  Am.  St  Rep.  119. 

(Ind.)  The  proceeding  taken  by  a  justice  of  the  peace  after  acquiring  juris- 
diction over  the  person  of  one  charged  with  the  violation  of  the  criminal  law 
can  be  inquired  into  .only  by  way  of  appeal  to  a  higher  court,  and  not  by  writ 
of  habeas  corpus. — Smith  v.  Clausmeier,  35  N.  E.  904,  136  Ind.  105,  43  Am.  St. 
Rep.  311. 

(Ind.)  Errors,  if  any,  committed  by  the  court  In  contempt  proceedings,  can 
be  reviewed  and  corrected  only  on  appeal,  and  not  by  habeas  corpus  to  procure 
the  release  of  the  contemner.— Perry  v.  Pernet,  74  N.  E.  609,  ia5  Ind.  67. 

(Kan.)  Where  an  information  was  filed  in  a  court  having  jurisdiction  of  the 
offense  charged  and  defendant  was  arreste<l  and  put  on  trial,  and  a  jury  sworn, 
but  before  any  testimony  was  offered  a  juror  was  withdrawn  and  the  jury 
discharged,  and  the  case  continued,  and  defendant  committed  for  trial  at  the 
next  term,  there  was  no  ground  for  the  discharge  of  defendant  by  hat>eas  cor- 
pus, since  his  remedy  is  by  presentation  of  the  matter  to  the  trial  court,  and 
appeal  therefrom  if  his  objections  are  overruled. — Ex  parte  Phillips,  7  Kan.  48. 

(Kan.)  Where  a  final  judgment  of  conviction  is  rendered  by  a  court  of  com- 
r)etent  jurisdiction,  errors  or  irregularities  in  the  proceedings,  or  In  the  force 
and  effect  given  to  the  testimony,  or  any  decision  made  by  it  on  questions  of 
law  and  fact  within  its  jurisdiction,  cannot  be  reviewed  collaterally  on  habeas 
corpus,  the  remedy  being  by  appeal. — In  re  Corum,  62  Pac.  661,  62  Kan.  271, 
84  Am.  St.  Rep.  382. 

(Md.)  The  appellate  power  conferred  upon  the  court  of  common  pleas  to 
revise  the  judgments  of  justices  of  the  peace  does  not  authorize  that  court  to 
do  so  on  habeas  corpus ;  for,  where  a  judgment  is  liable  to  be  reviewed  by 
an  appeal  from  it,  the  writ  of  habeas  corpus  cannot  be  applied. — State  v.  Mace, 
5  Md.  337. 

(Minn.)  Where  the  statute  requires  the  testimony  of  two  disinterested  wit- 
nesses to  convict,  one  cannot,  on  habeas  corpus,  attack  a  judgment  of  convic- 
tion, on  the  ground  that  the  judgment  was  not  supported  by  the  testimony  of 
t\vo  such  witnesses,  the  remedy  being  by  api)eal. — State  v.  Phillips,  75  N.  W. 
1029,  73  Minn.  77. 

(Miss.)  Habeas  corpus  will  not  lie  to  test  the  sufficiency  of  an  affidavit 
charging  a  crime,  on  which  defendant  was  convicted  before  a  justice,  defend- 
ant's remedy  being  by  appeal  to  the  circuit  court — Ex  parte  Grubbs,  30  South. 
70S,  79  Miss.  358. 

(Mo.)  Where  defendant  in  a  criminal  case  pleads  former  jeopardy,  which 
plea  is  overniled,  on  conviction  his  remedy  is  by  api)eal,  and  not  by  habeas 
corpus. — Ex  parte  Snyder,  29  Mo.  App.  256. 

(Mont.)  The  only  oflice  of  a  writ  of  habeas  corpus  being  to  challenge  the 
jurisdiction  of  the  court,  the  fact  that  petitioner  has  a  plain  remedy  at  law 
by  way  of  appeal  Is  not  even  an  argument  against  the  issuance  of  the  writ — 
State  V.  District  Court  of  Third  Judicial  Dist.  for  Deer  liodge  County,  89 
Pac.  63. 

(N.  Y.)  Appeal,  not  habeas  corpus,  affords  the  proper  remedy  for  one  who 
has  been  Illegally  sentenced  to  confinement  In  the  state  prison,  when  he  should 
have  been  sentenced  to  confinement  in  a  penitentiary  or  a  county  jail. — People 
V.  Kelly,  32  Hun,  536. 

(N.  Y.)  If  a  party  committed  for  contempt  considers  himself  entitled  to  be 
discharged  from  further  imprisonment  for  any  reasons  stated  in  Code  Civ. 
Proc.  §  2286,  he  should  seek  relief  by  motion  and  appeal  from  a  denial  thereof, 
and  not  by  habeas  corpus. — People  v.  Tamsen,  1  N.  Y.  Law  Rec.  137. 
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(N.  Y.)  The  objection  that  the  fine  for  Justifying  falsely,  Imposed  on  the  sure- 
ties in  an  undertaking  given  to  discharge  an  attachment,  exceeds  the  amount 
of  the  undertaking,  can  be  raised  only  by  api)eal,  or  by  a  motion  to  correct  the 
alleged  error,  and  cannot  be  raised  on  habeas  corpus  to  discharge  the  sureties 
from  a  commitment  for  contempt — People  v.  Tamsen  (Sup.)  40  N.  Y.  Supp. 
1047,  17  Misc.  Rep.  212. 

(X.  Y.)  Where  accused,  pleading  guilty  to  seduction,  married  prosecutrix 
thereafter,  but  before  the  rendition  of  judgment,  and  the  court,  though  in- 
formed of  the  marriage,  pronounced  judgment,  the  remedy  of  accused  was  to 
move  in  arrest  and  appeal  from  the  denial  thereof,  and  not  by  habeas  corpus, 
for  there  was  not  such  an  utter  lack  of  jurisdiction  to  pronounce  judgment 
as  entitled  relief  by  habeas  corpus.  Order  (Sup.)  120  N.  Y.  Supp.  491,  affirmed, 
which  affirms  116  N.  Y.  Supp.  946.— People  v.  Frost,  91  N.  E.  376,  198  N.  Y. 
110. 

(N.  Y.)  Under  CkxJe  Civ.  Proc.  §  2032,  providing  that  on  the  hearing  under 
a  writ  of  habeas  corpus  a  justice  may  forthwith  return  the  prisoner  by  final 
order,  if  it  appears  that  he  is  detained  by  virtue  of  the  final  judgment  of  a 
competent  tribunal,  and  section  2034  prohibiting  the  justice  from  inquiring 
into  the  legality  or  justice  of  the  judgment,  where  the  county  court,  having 
jurisdiction  of  the  relator  and  of  the  crime  of  grand  larceny  charged  against 
him,  erroneously  pronounced  sentence  as  upon  the  fourth  conviction  of  a  fel- 
ony, the  relator  is  not  entitled  to  relief  by  habeas  corpus ;  his  remedy  being 
by  appeal.— People  v.  Sehleth,  123  N.  Y.  Supp.  686,  68  Misc.  Kep.  307. 

(N.  Y.)  Where,  pending  trial  for  grand  larceny  in  the  second  degree  as  a 
second  offense,  the  judgment  on  the  conviction  of  the  first  offense  was  re- 
versed, and  the  court  tried  accused  for  a  first  offense,  its  deteimination  that 
the  evidence  sustained  a  conviction  was  reviewable  on  api>eal  only,  and  not 
on  habeas  corpus. — People  ex  rel.  Goldstein  v.  Clancy,  148  N.  Y.  Supp.  977,  163 
App.  Div.  614. 

(Okl.)  When  a  defendant  Is  brought  Into  court  for  judgment  and  sentence, 
and  files  his  motion  In  arrest  of  judgment,  and  in  support  thereof  an  order 
of  the  county  board  of  insanity  adjudging  him  to  be  insane,  and  affidavits 
tending  to  prove  that  he  is  insane,  and  the  court  overrules  such  motion  and 
sentences  the  defendant,  he  is  not  entitled  to  be  discharged  on  a  writ  of  habeas 
corpus,  under  the  provisions  of  St  1893,  c.  68,  art.  19,  providing  that  one  can- 
not be  tried,  adjudged  to  punishment,  or  punished  for  a  public  offense  while 
he  Is  Insane ;  but  his  only  remedy,  if  a  new  trial  is  denied,  is  by  appeal  to  the 
Supreme  Court— Maass  v.  Phillips,  61  Pac.  1057,  10  Okl.  302. 

(S.  C.)  Relief  from  a  sentence  which  is  only  voidable,  but  not  void,  can  be 
obtained  by  appeal  only,  and  not  by  habeas  corpus. — Ex  parte  Bond,  9  S.  C. 
(9  Rich.)  80,  30  Am.  Rep.  20. 

(Tex.)  After  granting  defendant  a  new  trial,  the  court,  without  notice  to 
his  attorney,  on  the  same  day,  at  night,  and  on  the  last  day  of  the  term,  had 
him  brought  into  court,  set  aside  the  order  for  a  new  trial,  and  passed  sen- 
tence ;  granting,  at  the  same  time,  a  10-day  order  to  file  a  statement  of  facts 
on  appeal,  notice  of  which  was  given.  Held,  that  defendant  was  not  deprived 
of  his  right  to  appeal,  and  if  he  was  deprived  of  any  jurisdictional  right,  or 
right  going  to  the  merits  of  his  cause,  it  could  be  presented  by  affidavits  on 
appeal,  and  hence  he  was  not  entitled  to  a  writ  of  habeas  corpus  to  review 
the  proceeding. — Ex  parte  Matthews,  49  S.  W.  623. 

(Tex.)  One  arrested  pursuant  to  a  judgment  of  conviction  his  appeal  from 
which  was  dismissed  for  want  of  a  sufficient  appeal  bond,  is  not  entitled  to 
a  writ  of  habeas  corpus,  under  a  claim  that  tlie  conviction  was  based  on  a  ver- 
dict of  a  jury  not  sworn,  as  such  irregularity  renders  the  judgment  voidable, 
and  not  void,  and  hence  reviewable  on  appeal. — Ex  parte  English,  53  S.  W.  106. 

(Tex.)  One  is  not  entitled  to  habeas  corpus  to  test  the  validity  of  the  com- 
plaint or  information  under  which  he  was  tried  and  convicted,  the  proceeding 
not  being  void ;  the  remedy  being  by  appeal. — Ex  parte  Williford,  100  S.  W. 
919. 

(Wash.)  Under  Code,  §  677,  prohibiting  inquiry  into  the  legality  of  a  com- 
mitment issued  on  a  final  judgment  of  a  court  of  competent  jurisdiction,  where 
the  court  is  competent  to  exercise  jurisdiction  In  the  premises,  but,  by  reason 
of  irregular  process  and  proceedings,  does  not  obtain  and  maintain  jurisdie- 
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tlon,  the  remedy  Is  by  appeal,  and  not  by  habeas  corpus  after  commitment — 
In  re  Rafferty,  1  Wash.  St  382,  25  Pac.  465. 

(Wash.)  The  sufficiency  of  a  warrant  issued  by  a  court  of  competent  Juris- 
diction will  not  be  Inquired  Into;  petitioner's  remedy  being  by  appeal.— Ex 
parte  Milecke,  100  Pac.  743,  52  Wash.  312. 

(Wis.)  Where  the  district  court  had  jurisdiction  to  construe  a  statute  mak- 
ing it  unlawful  to  practice  osteopathy  without  a  license,  error,  If  any,  in  mak- 
ing the  term  *'osteopathy"  cover  more  than,  it  should  cover  was  not  jurisdic- 
tional error  and  the  remedy  therefor  was  by  appeal. — ^Arnold  v.  Schmidt,  143 
N.  W.  1055. 

III.  Remedy  bt  Writ  of  Ebboa. 

The  writ  of  habeas  corpus  cannot  be  used  as  a  substitute  for  a  writ  of  er- 
ror. 

— (U.  S.)    Hopkins  V.  McClaughry,  209  Fed.   821,  126  C.  C.  A.  545 ;    Ex 
parte  Lam  Pui,  217  Fed.  456 ; 
(Fla.)     Hardee  v.  Brown,  47  South.  834;    Kinkaid  v.  Jackson,  63  South. 

706,  66  Fla.  378 ;   Dowling  v.  Lee,  66  South.  142 ; 
(Mich.)     Ex  parte  Forscutt,  133  N.  W.  315,  167  Mich.  438; 
(Neb.)    Michaelson  v.  Beemer,  101  N.  W.  1007,  72  Neb.  761; 
(N.  M.)     Ex  parte  Cica,  137  Pac.  598 ; 
(N.C.)     State  v.  Dunn,  74  S.  E.  1014; 
(Pa.)    Commonwealth  v,  Seechrist,  27  Pa.  Super.  Ct  423. 

(U.  S.)  Habeas  corpus  will  not  be  granted  by  a  justice  of  the  Supreme 
Court  in  chambers,  in  favor  of  the  captain  of  a  steamer  licensed  to  na\igate 
the  public  waters  of  the  United  States,  who  has  been  committed,  under  the 
laws  of  Pennsylvania  (Act  May  13,  1887),  for  selling  liquor  on  the  steamer, 
without  license  while  within  the  limits  of  that  state.  The  federal  question, 
if  any,  can  be  raised  by  writ  of  error.— Ex  parte  Clark,  9  Sup.  Ct  2,  128  U. 
S.  395,  32  L.  Ed.  487. 

(U.  S.)  On  habeas  corpus,  the  petitioner  sought  his  release  on  the  sole 
ground  that  the  United  States  Court  in  the  Indian  Territory  had  erred  In 
directing  a  sentence  of  imprisonment  for  one  year  to  be  executed  in  a  state 
penitentiary,  but  made  no  complaint  as  to  the  jurisdiction  of  that  court  over 
the  offense  or  over  the  person,  nor  as  to  the  legality  of  the  proceedings  which 
resulted  in  the  verdict.  //e?d,  that  as  the  erroneous  direction  could  have  been 
corrected  in  the  trial  court,  had  attention  been  called  thereto,  and  still  might 
be  corrected  by  the  circuit  court  of  api>eals,  the  prisoner  should  be  left  to 
his  remedy  by  writ  of  error,  and  his  discharge  refused. — In  re  Bonner  (C.  C.) 
57  Fed.  184. 

(U.  S.)  Habeas  corpus  will  not  lie  to  release  an  Indian  convicted  and  im- 
prisoned under  Laws  1885,  c.  341,  §  9  (23  Stat  385),  for  assault  with  intent 
to  kill,  on  the  ground  that  he  is  entitled  to  be  tried  under  the  laws  of  the 
state  of  his  residence,  by  virtue  of  Laws  1887,  c.  119,  §  6,  declaring  Indians, 
born  within  the  United  States,  to  whom  lands  have  been  allotted,  to  be  cit- 
izens of  the  United  States ;  such  facts  being  matter  of  defense,  reviewable  by 
writ  of  error.— In  re  Blackbird  (C.  C.)  66  Fed.  541. 

(U.  S.)  Failure  to  make  an  indictment  good  against  demurrer,  even  though 
it  contains  a  statement  of  particular  facts  which  is  not  sufficient,  the  indict- 
ment also  using  the  words  of  the  statute,  will  not  entitle  accused  to  discharge 
on  habeas  corpus,  especially  where  at  tlie  conclusion  of  his  trial  he  can  avail 
himself  of  the  defect  by  writ  of  error. — In  re  Lewis,  114  Fed.  963. 

(U.  S.)  Habeas  corpus  will  not  be  granted  by  the  Supreme  Court  of  the 
United  States  on  behalf  of  a  person  convicted  in  a  district  court  of  bringing 
intoxicating  liquors  into  the  Indian  country,  unless  there  are  special  circum- 
stances making  immediate  action  instead  of  the  usual  remedy  by  writ  of  error 
from  a  Circuit  Court  of  Appeals  necessary  or  expedient,  especially  where  the 
term  of  his  imprisonment  had  almost  expired  before  the  application  for  the 
writ— In  re  Lincoln,  26  Sup.  Ct  602,  202  U.  S.  178,  50  L.  Ed.  984. 

(U.  S.)  Petitioner  was  extradited  from  Canada  on  a  charge  of  perjury. 
He  became  a  witness  In  his  own  behalf  on  the  trial  which  resulted  in  a  dis- 
agreement of  the  jury,  after  which  he  was  again  indicted  on  another  charge 
of  perjury  alleged  to  have  been  committed  in  such  triaL    Of  this  he  was  con- 
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yicted  and  appealed  to  the  state  Court  of  Appeals,  pending  which  he  ap- 
plied to  the  federal  Circuit  Court  for  discharge  on  habeas  corups,  challenging 
the  Jurisdiction  of  the  state  court  to  try  him  for  any  other  offense  than  that 
for  which  he  was  extradited  until  he  had  been  either  convicted  and  served 
his  sentence,  and  had  a  reasonable  time  to  return  to  Canada,  or  had  been 
acquitted  and  had  a  like  opportunity  to  depart  the  country.  H^4>  that,  as 
such  objection  was  available  on  petitioner's  appeal  and  finally  on  a  writ  of 
error  issued  from  the  Supreme  Court  of  the  United  States,  It  would  not  be 
determined  by  a  federal  Circuit  Court  on  a  writ  of  habeas  corpus  pending 
such  appeal. — ^Ex  parte  Collins,  149  Fed.  573. 

(U.  S.)  Habeas  corpus  will  not  be  issued  as  a  substitute  for  a  writ  of  er- 
ror on  behalf  of  an  Indian  convicted  in  a  federal  Circuit  Court  of  murder 
of  another  Indian  upon  a  reservation,  on  the  ground  that  such  court  was 
without  Jurisdiction  because  the  accused  was  a  citizen  of  the  United  States, 
and  the  place  of  the  crime,  by  reason  of  allotment  and  patent,  had  ceased  to 
be  a  part  of  the  reservation.— Toy  Toy  v.  Hopkins,  29  Sup.  Ct.  416,  212  U.  S. 
542.  53  L.  Ed.  644. 

(CaL)  One  who  has  been  tried  for  a  misdemeanor,  and  sentenced  to  Impris- 
onment by  a  court  having  Jurisdiction  of  both  his  person  and  of  the  offense, 
cannot.  In  a  habeas  corpus  proceeding,  have  the  Judgment  and  sentence  re- 
viewed for  error.  The  writ  of  habeas  corpus  was  not  framed  to  retry  Issues 
of  fact,  or  to  review  the  proceedings  of  a  legal  trial.  That  can  only  be  prop- 
erly done  by  writ  of  error  on  appeal. — Ex  parte  Lehmkuhl,  72  Cal.  53,  13 
Pac  14& 

(Cola)  Under  the  act  of  1893,  relating  to  writs  of  error  In  criminal  cases, 
which  provides  that  one  under  sentence  for  a  capital  offense  may,  for  cause 
shown,  have  a  writ  of  error  to  the  Supreme  Court,  a  prisoner  convicted  of 
murder,  who  claims  that  the  Judgment  of  a  state  court  violates  his  rights  un- 
der the  Constitution  or  laws  of  the  United  States,  must  seek  his  remedy  by 
writ  of  error,  and  not  by  habeas  corpus  proceedings. — In  re  Tyson,  21  Colo. 
78,  39  Pac.  1093. 

(Colo.)  Where  the  court  of  appeals  has,  by  writ  of  error,  acquired  juris- 
diction of  a  criminal  case,  the  Supreme  Court,  In  the  exercise  of  Its  original 
jurisdiction.  Is  without  authority  to  entertain  an  application  by  the  defendant 
for  a  writ  of  habeas  corpus,  or  to  modify  any  lawful  order  made  by  the  Court 
of  Appeals  In  the  exercise  of  Its  appellate  Jurisdiction. — In  re  Farrell,  22 
Colo.  461,  45  Pac.  428. 

(Colo.)  A  person  adjudged  guilty  of  contempt  of  court  may  have  the  Judg- 
ment reviewed  by  writ  of  error,  and  an  original  proceeding  by  habeas  corpus 
for  his  discharge  from  the  Imprisonment  lmix>sed  will  not  be  entertained. — 
Ex  parte  Stldger,  86  Pac  219;   Ex  parte  Doherty,  Id.  224. 

(Fla.)  The  statute  of  Florida  (section  2,  p.  384,  McClel.  Dig.)  provides  that 
an  accessory  before  the  fact  to  any  felony  may  be  Indicted  and  convicted, 
as  such  an  accessory,  either  with  the  principal  felon  or  after  his  conviction, 
or  may  be  Indicted  and  convicted  of  a  substantive  felony,  whether  the  prin- 
cipal has  or  has  not  been  convicted  or  Is  or  is  not  amenable  to  justice,  and 
in  the  latter  case  may  be  punished  as  If  convicted  of  being  an  accessory 
before  the  fact  B.  and  two  others  were  Indicted  together  In  the  circuit 
court.  It  having  Jurisdiction  of  the  persons  and  being  a  court  of  general  juris- 
diction as  to  the  offense  charged.  The  indictment  In  several  counts  charged 
each  one  as  the  principal  felon,  and  also  as  accessory  before  the  fact  to  each 
of  the  others.  B.  was  found  guilty  as  an  accessory  before  the  fact  to  one  of 
the  other  defendants.  Subsequently  such  other  defendant  was  acquitted. 
Before  this  acquittal  the  court  had  refused  B.  a  new  trial,  and  afterwards 
refused  to  arrest  the  Judgment;  but  Imposed  the  sentence  prescribed  by 
the  statute  In  such  cases.  Ut^ld,  that  the  error  committed  was  one  of  pro- 
cedure merely,  and  not  Jurisdictional,  and  a  writ  of  error,  and  not  habeas 
corpus,  was  the  proper  remedy. — Ex  parte  Bowen,  25  Fla.  214,  6  South.  65. 

(Fla.)  Where  a  party  has  been  convicted  In  the  county  court  of  a  county, 
on  an  Information  filed,  of  the  crime  of  Illicit  sales  of  liquor,  In  violation  of 
Ijaws  1899,  c  4746,  and  such  county  court  has  Jurisdiction  to  try  such  offense, 
and  to<*  writ  of  error  from  such  judgment  of  conviction  to  the  circuit  court, 
where  the  same  was  affirmed,  and  after  such  affirmance  sued  out  a  writ  of 
liabeas  corpus  from  such  circuit  court,  wherein  he  assails  the  regularity  and 
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validity  of  the  prohibition  election  alleged  to  have  l)een  held  In  such  county, 
and  the  circuit  court  on  such  habeas  corpus  proceedings  remands  him  to  the 
custody  of  the  sheriff  to  undergo  such  sentence  of  conviction,  on  writ  of  error 
to  the  Supreme  Court  from  such  judgment  in  said  habeas  corpus  proceeding 
the  same  will  be  affirmed  on  tlie  ground  that  the  matters  of  law  and  fact 
affecting  the  regularity  and  validity  of  such  prohibition  election  are  neces- 
sarily involved  as  issues  in  the  trial  of  such  offense,  and  are  presumed  to  have 
been  therein  properly  adjudicated,  and  cannot  be  again  reinvestigated  by 
means  of  the  writ  of  habeas  corpus.  The  writ  of  habeas  corpus  cannot  be 
utilized  to  subserve  the  office  of  a  writ  of  error. — Randall  v.  Tillis,  29  South. 
540,  43  Fla.  43. 

(Fla.)  Where  a  judgment  under  which  a  person  is  held  Is  merely  erroneous, 
but  the  court  had  jurisdiction,  the  party  aggrieved  can  have  reiief  by  writ  of 
error  or  other  process  of  review,  but  not  by  habeas  corpus. — Bronk  v.  State,  31 
South.  248,  43  Fla.  461,  99  Am.  St.  Rep.  119. 

(111.)  A  petitioner  imprisoned  under  the  sentence  of  a  court,  having  juris- 
diction of  the  i)erson  and  subject-matter  and  power  to  render  the  judgment, 
cannot  be  discharged  on  habeas  corpus  for  mere  irregularities  in  the  proceed- 
ings ;  his  remedy  being  by  writ  of  error. — People  v.  Alurphy,  58  N.  E.  984,  188 
111.  144. 

(111.)  The  validity  of  an  act  under  which  an  accused  was  sentenced  can  be 
raised  by  writ  of  error,  and  hence  the  constitutionality  of  the  parole  act  (liaws 
1899,  p.  142),  effective  July  1,  1899,  cannot  be  determined  by  habeas  corpus. 
—People  V.  Strassheim,  90  N.  E.  118,  242  111.  359. 

(Mass.)  A  writ  of  error,  and  not  of  hal>eas  corpus,  Is  the  proper  remedy  to 
reverse  an  additional  punishment  wrongfully  awarded  against  a  convict,  un- 
der St.  1817,  c.  176.— In  re  Ross,  19  Mass.  (2  Pick.)  165;  In  re  Riley,  19  Mass. 
(2  Pick.)  172 ;   In  re  Cooke,  32  Mass.  (15  Pick.)  234. 

(Mass.)  By  St  1784,  c.  72,  **i)ersons  convict  or  in  execution  by  legal  process, 
civil  or  criminal,"  were  not  entitled  to  the  benefit  of  habeas  corpus.  The  proper 
remedy  for  an  illegal  sentence  was  a  writ  of  error. — In  re  RUey,  19  Mass.  (2 
Pick.)  172;  Commonwealth  v.  Whitney,  27  Mass.  (10  Pick.)  434.  See  Flem- 
ing V.  Clark,  94  Mass.  (12  Allen)  194. 

(Mass.)  A  writ  of  error,  and  not  of  habeas  corpus  or  certiorari,  upon  the 
judgment,  rendered  upon  the  information,  is  the  prisoner's  remedy  where  an 
additional  punishment  is  erroneously  awarded. — Wilde  v.  Commonwealth,  43 
Mass.  (2  Mete.)  408. 

(Mass.)  Where,  on  appeal  to  the  municipal  court  from  a  police  court,  which 
can  punish  only  by  fine  "or"  Imprisonment,  the  latter  court  sentences  defend- 
ant to  fine  "and"  Imprisonment,  and  the  fine  has  been  paid,  the  Supreme  Ju- 
dicial Court,  In  the  exercise  of  Its  discretionary  powers,  may  discharge  him  on 
habeas  corpus,  although,  for  an  error  in  the  judgment  of  the  court  below,  a 
writ  of  error  is  the  remedy. — In  re  Feeley,  66  Mass.  (12  (?ush.)  598. 

(Mass.)  A  prisoner  convicted  of  crime  in  the  superior  court,  and  imprison- 
ed upon  his  sentence,  will  not  be  discharged  upon  habeas  corpus  by  this  court 
if  the  case  has  never  been  before  this  court  on  exceptions  or  otherwise,  and 
no  attempt  has  been  made  to  bring  It  here,  notwithstanding  a  writ  of  error 
from  a  single  Justice  of  the  United  States  Supreme  Ck)urt  to  such  superior 
court.  Such  writ  will  be  presumed  to  have  been  Improvldently  issued,  and  it 
will  be  dismissed  for  want  of  jurisdiction. — Fleming  v.  Clark,  94  Mass.  (12 
Allen)  191. 

(Mass.)  This  court  will  not  discharge,  by  writ  of  habeas  corpus,  a  prisoner 
held  under  a  judgment  or  sentence  of  a  court  of  this  state,  in  which  a  writ  of 
error  has  been  isued  by  a  Justice  of  the  United  States  Supreme  0)urt,  on  the 
ground  that  the  sentence  or  judgment  has  been  superseded,  if  on  looking  at  the 
reconl  It  appears  satisfactorily  that  the  writ  of  error  has  been  issued  improvl- 
dently or  through  mistake.  Such  is  the  case  where  all  that  the  record  dis- 
closes is  that  certain  matters  were  set  forth  in  special  pleas  in  bar  to  the  in- 
dictment, and  that  the  allegations  might  have  raised  questions  coming  within 
the  provisions  of  Judiciary  Act  178i),  c.  20,  §  25,  but  It  nowhere  appears  that 
such  matters  were  drawn  In  question  or  decided  by  the  court. — Nauer  v.  Thom- 
as, 95  Mass.  (13  Allen)  572. 

(Mass.)  A  prisoner  sentenced  to  the  "state  board,  to  be  by  them  confined  in 
the  layman  school,"  though  the  statute  authorizes  the  l>oard  to  send  him  to  the 
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school  only  if  he  proves  unmanageable  (Acts  18S4,  e.  323,  §  22),  will  not  be  re- 
leased on  habeas  corpus;  section  23  authorizing  a  sentence  to  the  school,  and 
the  proper  remedy  being  by  writ  of  error. — In  re  Senuott,  146  Mass.  489,  16  N. 
B.  44S,  4  Am.  St.  Rep.  344. 

(Mass.)  In  a  criminal  case,  where  the  court  has  jurLsdiction  and  errs  merely 
in  regard  to  the  punishment,  relief  will  not  ordinarily  be  granted  on  habeas 
corpus.  The  remedy  is  by  writ  of  error. — In  re  Bishop,  51  N.  B.  191, 172  Mass. 
35. 

(Mass.)  Under  Rev.  Laws,  c.  191,  §  1,  cl.  2,  providing  that  one  restrained  of 
his  liberty  may  prosecute  a  writ  of  habeas  cori>us,  if  such  restraint  proves  to 
be  unlawful,  unless  he  has  been  convicted,  or  is  in  execution  upon  legal  pro- 
cess, where  the  superior  court  has  jurisdiction  of  the  case  in  which  a  sentence 
is  imposed,  the  prisoner  is  left  to  his  remedy  by  writ  of  error,  where  such 
court  iraijoses  an  illegal  sentence. — In  re  Sellers,  71  N.  E.  542, 186  Mass.  301. 

(Mich.)  The  facts  that  defendant  was  illegally  brought  into  the  state,  and 
had  no  preliminary  hearing  before  a  magistrate,  and  that  the  court  erred  in  its 
charge,  and  its  refusal  to  grant  him  time  to  get  his  witnesses  to  prove  an  alibi, 
cannot  be  passed  ui)on  by  habeas  corpus.  The  remedy  is  by  writ  of  error. — In 
re  Kills,  79  Mich.  322,  44.  N.  W.  616. 

(Mich.)  Where  the  trial  court  has  jiuisdiction  of  an  offense,  the  sufficiency 
of  the  evidence  introduced  will  not  be  reviewed  on  habeas  corpus,  as  a  writ  of 
error  is  the  proper  remedy.—In  re  Lewis,  82  N.  W.  816,  124  Mich.  199. 

(Mich.)  Where  there  was  a  valid  conviction  and  an  irregular  sentence 
which  could  be  corrected  by  a  new  sentence,  habeas  corpus  cannot  be  used  to 
perform  the  function  of  a  writ  of  error,  and  where  defendant  was  sentenced 
to  life  imprisonment  upon  a  conviction  of  murder  In  the  second  degree,  and 
had  partly  served  the  sentence,  even  If  he  was  entitled  to  be  dischaj^ed  be- 
cause the  law  imposing  such  a  sentence  had  been  repealed,  he  may  not  raise 
the  question  by  habeas  corpus. — Ex  parte  Vitall,  116  N.  W.  1066,  153  Mich.  514. 
(Mo.)  The  writ  of  habeas  corpus  cannot  be  used  as  a  mere  writ  of  error, 
and  hence  one  confined  in  prison,  pursuant  to  a  judgment  declaring  him  guilty 
of  violating  a  peremptory  writ  of  mandamus,  cannot  obtain  his  release  on  a 
writ  of  habeas  corpus  by  claiming  that  the  court  erred  in  awarding  the  writ 
of  mandamus.— Copenhaver  v.  Stewart,  118  Mo.  377,  24  S.  W.  161,  40  Aul  St. 
Rep.  382. 

(Mont.)  An  objection  that  the  verdict  was  opposed  to  the  charge  that  the 
state  had  not  made  out  its  case  is  equivalent  to  claiming  that  the  verdict  was 
not  sustained  by  the  evidence,  in  which  case  the  remedy  is  by  writ  of  error, 
and  not  by  habeas  corpus. — In  re  Thompson,  9  Mont.  381,  23  Pac.  933. 

(X.  J.)  Where  one  under  the  age  of  16  years  has  been  committed  to  the  re- 
formatory, the  error  can  be  redressed  only  by  proceedings  in  error,  and  not  by 
a  writ  of  habeas  corpus. — Ex  parte  Marlow,  68  Atl.  171. 

(Ohio)  If  a  sentence  of  a  court  of  competent  jurisdiction  is  only  voidable, 
the  proper  remedy  is  by  a  writ  of  error,  not  habeas  corpus. — Ex  parte  Shaw,  7 
Ohio  St.  81,  70  Am.  Dec.  55. 

(Ohio)  The  remedy  of  one  committed  for  a  misdemeanor,  and  denied  the 
right  to  secure  payment  of  the  fine  and  costs  Imposed,  is  in  a  proceeding  in  er- 
ror, and  not  by  habeas  corpus. — ^Ex  parte  Stanfeal,  29  Ohio  Cir.  Ct.  R.  664. 

(Okl.)  If  the  process  or  judgment  under  which  a  party  was  in  custody  was 
Irregular  or  erroneous  merely,  the  court  or  officer  rendering  the  judgment  or 
issuing  the  process  having  jurisdiction  to  render  the  judgment  or  issue  the  pro- 
cess, the  courts  will  not  interfere  by  habeas  corpus,  but  will  leave  the  party 
to  his  writ  of  error.— In  re  Patzwald,  50  Pac.  139,  5  Okl.  789. 

(Pa.)  The  court  will  not  discharge  on  habeas  corpus  one  who  has  been  com- 
mitted by  a  competent  court,  and  tried,  and  found  guilty  on  some  counts  of  an 
indictment,  while  no  verdict  has  been  given  on  others.  The  remedy  in  such 
a  case  is  by  writ  of  error. — ^Dickinson  v.  Pun^ls,  S  Serg.  &  R,  71. 

(Pa.)  The  Supreme  Court  will  not  discharge  prisoners  on  habeas  corpus, 
while  an  indictment  is  pending  against  them,  on  which  they  have  been  com- 
mitted by  a  court  having  competent  jurisdiction,  on  the  ground  that  they  have 
been  tried  on  that  indictment,  and  acquitted  on  some  of  the  counts,  but  no 
verdict  given  on  the  others.  The  remedy,  if  the  judgment  is  erroneous,  is  by 
writ  of  error. — Commonwealth  v.  I>eacon,  8  Serg.  &  R,  72. 
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(220  Fed.  614) 

STOCKGROWERS'  STATE  BANK  OF  MOUNTAIN  HOME  et  al.  v.  CORKER. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  8,  1915.) 

No.  2368. 

1.  Bankruptcy  ^=5>166 — Pbefebences — ^Noticb  That  Pbefebencb  wnx  be 

Effected. 

Where  at  the  time,  within  four  months  before  bankruptcy,  the  F.  Bank, 
to  which  the  bankrupt  was  indebted,  induced  the  S.  Bank  to  make  a  loan 
secured  by  a  chattel  mortgage,  with  the  proceeds  of  which  the  F.  Bank 
was  paid,  the  bankrupt  was  insolvent  and  had  other  outstanding  debts  of 
a  large  amount,  the  cashier  of  the  F.  Bank  had  directed  the  attention  of 
the  directors  to  unpaid  drafts  against  the  bankrupt,  and  he  then  con- 
sidered the  bankrupt's  account  unsatisfactory,  because  accrued  interest 
was  not  forthcoming  as  demanded,  the  F.  Bank  had  reasonable  cause  to 
believe  that  a  preference  would  be  effected. 

(Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §{  250-253,  255- 
258 ;    Dec.  Dig.  «=5>166.] 

2.  Bankbuptct  ^=»161 — Pbefebences — Chattel  Mobtgage. 

A  chattel  mortgage  on  a  stock  of  merchandise,  given  by  a  bankrupt 
within  four  mouths  before  bankruptcy,  was  not  valid  for  the  amount  of 
a  prior  mortgage  given  more  than  two  years  before,  where  in  the  mean- 
time the  merchandise  was  being  disposed  of  daily  in  the  ordinary  course 
of  business,  and  replenished  by  other  goods  from  time  to  time,  without 
any  provision  being  made  for  the  application  of  the  proceeds  of  sales  to 
the  mortgage  indebtedness,  and  it  did  not  appear  that  any  of  the  goods 
orlglnaly  mortgaged  remained  in  stock  at  the  time  of  the  subsequent 
mortgage,  as  it  is  the  rule  in  Idaho  that  such  a  mortgage  is  void  as  against 
creditors  and  other  interested  parties,  though  good  as  between  the  mort- 
gagor and  mortgagee  as  to  all  property  not  disposed  of. 

[Ed.  Note.— For  <other  cases,  see  Bankruptcy,  Cent  Dig.  §§  261-263; 
Dec.  Dig.  «®=»161.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern Division  of  the  District  of  Idaho;    Frank  S.  Dietrich,  Judge. 

Action  by  Charles  E.  Corker,  trustee  of  Thomas  Trathen,  bankrupt, 
against  the  Stockgrowers'  State  Bank  of  Mountain  Home  and  an- 
other.    Judgment  for  plaintiff,  and  defendants  appeal.     Affirmed. 

In  the  town  of  Mountain  Home,  Idaho,  there  were  two  furniture  stores  and 
two  banks.  One  furniture  store  was  conducted  by  the  Thompson  Furniture 
Company,  and  the  other  by  one  Trathen.  Trathen  owed  the  First  National 
Bank  on  two  notes,  one  for  $1,700,  and  one  for  $500.  The  Thompson  Furniture 
Company  owed  the  Stockgrowers'  State  Bank  an  unsecured  note  for  $3,400 
and  interest,  together  with  overdrafts.  Chattin,  president  of  the  First  Na- 
tional Bank,  was  a  director  also  in  the  Stockgrowers*  Bank ;  Montgomery,  as- 
sistant cashier  of  the  First  National  Bank,  was  a  director  in  the  Stockgrowers' 
Bank;  and  Green  was  the  attorney  for  both.  Wolfe,  another  attorney,  held 
assignments  from  certain  creditors  of  Trathen,  amounting  to  something  over 
$800,  and  he  was  pressing  these  claims  for  collection.  Trathen,  in  order  to 
satisfy  these  demands,  went  to  the  First  National  Bank  and  applied  for  an 
additional  loan.  The  matter  was  discussed  with  the  otficers  and  directors  of 
the  bank.  The  cashier  of  that  bank  considered  the  Trathen  account  unsatis- 
factory, because  Trathen  had  been  slow  in  paying  interest.  He  investigated 
Trathen*s  assets,  and  advised  his  board  of  directors  not  to  make  the  loan. 
The  directors  at  first  decided  to  make  the  loan,  but  thereafter,  after  inter- 
viewing Trathen,  the  additional  loan  was  declined.  Those  members  of  the 
board  of  directors  of  the  First  National  Bank  who  were  favorable  to  making 
the  loan  to  Trathen  then  went  to  the  Stockgrowers'  Bank  and  induced  that 

<U::9For  other  cases  see  same  topic  6  KEY-NUMBER  in  all  Key-Numbered  DlgesU  ft  Indexes 
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bank  to  loan  Trathen  the  money  he  needed  to  take  up  hLs  debt  to  the  First 
National  Bank,  as  well  as  to  pay  Wolfe^s  clients.  Trathen  was  notified  that 
his  application  to  the  First  National  Bank  had  been  denied,  but  that  the 
Stockgrowers'  Bank  would  furnish  him  the  necessary  money.  He  made  no 
application  to  the  Stockgrowers*  Bank  for  a  loan.  On  July  13,  1911,  a  note 
and  chattel  mortgage  on  Trathen's  stock  in  the  furniture  store  to  the  Stock- 
growers'  Bank  were  prepared  by  Green  at  the  instance  of  that  bank,  and 
were  executed  by  Trathen.  About  the  same  time  the  Stockgrowers'  Bank 
called  its  loan  to  the  Thompson  Furniture  Company,  and  that  company  paid 
the  Stockgrowers'  Bank  through  a  loan  secured  from  the  First  National.  The 
outcome  of  the  transaction  was  that  the  Stockgrowers'  Bank  paid  the  First 
National  $2,294.35,  and  agreed  to  pay  Wolfe  $853.49,  and  it  received  from 
the  First  National  Bank  $3,606.69  on  the  debt  owing  from  the  Thompson  Furni- 
ture Company.  The  Stockgrowers'  Bank,  having  ascertained  that  the  property 
on  wtdch  it  liad  taken  its  mortgage  was  not  entirely  satisfactory,  refused  to 
advance  the  money  to  pay  Wolfe,  and  thereafter  that  bank  began  foreclosure 
proceedings,  and  on  October  2,  1911,  the  sheriff  sold  to  it  the  mortgaged  prop- 
erty on  the  foreclosure  for  $2,465.18.  On  October  23.  1911,  Trathen  was  ad- 
judged a  bankrupt,  and  thereafter  the  trustee  In  bankruptcy  demanded  of 
the  Sto<i[growers'  Bank  the  possession  of  the  goods  obtained  on  the  fore- 
closure. On  August  8,  1913,  the  trustee  brought  the  present  suit  against  the 
two  banks  to  recover,  for  the  benefit  of  creditors  of  the  bankrupt  estate,  the 
possession  of  the  stock  of  furniture  and  notes  and  accounts  of  Trathen  which 
had  been  mortgaged  to  the  Stockgrowers'  Bank.  Upon  the  issues  and  the  evi- 
dence, the  court  below  held  that  the  chattel  mortgage  and  the  foreclosure 
thereof  created  a  fraudulent  preference  in  favor  of  the  First  National  Bank, 
and  ordered  the  defendants  to  redeliver  the  property  to  the  trustee  within 
20  days  from  the  date  of  the  decree,  and  in  default  thereof  that  judgment  be 
entered  against  the  defendants  in  the  sum  of  $2,465.18,  which  was  found  to 
be  the  value  of  the  property. 

E.  M.  Wolfe,  of  Twin  Falls,  Idaho,  and  Wyman  &  Wyman,  of 
Boise,  Idaho,  for  appellants. 

Harry  S.  Kessler,  of  Boise,  Idaho,  and  W.  C.  Howie,  of  Mountain 
Home,  Idaho,  for  appellee. 

.  Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  api>ellants  contend  that  the  court  below  erred  in  decreeing  that 
the  mortgage  to  the  Stockgrowers'  Bank  was  a  fraudulent  prefer- 
ence. We  find  no  ground  for  disturbing  the  conclusion  of  the  court 
below  that  the  bankrupt  was  insolvent  at  the  time  when  the  mortgage 
was  made,  that  the  effect  of  the  mortgage  was  to  enable  the  First 
National  Bank,  a  creditor  of  the  bankrupt,  to  obtain  a  greater  per- 
centage on  its  debt  than  any  other  creditor  of  the  same  class,  and 
that  at  the  time  of  taking  the  mortgage  the  defendants  had  reasonable 
cause  to  believe  that  the  enforcement  thereof  would  effect  a  prefer- 
ence within  the  meaning  of  the  Bankruptcy  Act.  The  record  shows 
that,  in  addition  to  the  debt  which  was  at  that  time  owing  to  the  First 
National  Bank  and  the  claims  which  were  represented  by  Wolfe, 
Trathen  had  outstanding  debts  of  a  large  amgunt,  and  that  the  cashier 
of  the  First  National  Bank  had  directed  the  attention  of  his  directors 
to  the  fact  that  there  were  unpaid  drafts  against  Trathen,  and  that 
he  testified  that  he  considered  the  Trathen  account  unsatisfactory, 
because  he  had  made  demand  for  accrued  interest,  and  it  was  not 
forthcoming.  In  Loveland  on  Bankruptcy,  §  508,  the  law  is  thus 
stated: 
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"Constructive  notice  is  sufficient,  upon  the  ground  that,  when  a  party  is 
about  to  perform  an  act  by  which  he  has  reason  to  believe  that  the  rights  of 
a  third  party  may  be  affected,  an  inquiry  as  to  the  facts  is  a  moral  duty  and 
diligence,  and  an  act  of  justice.  Whatever  fairly  puts  a  party  upon  inquiry  is 
sufficient  notice  where  the  means  of  knowledge  are  at  hand,  and  if  the  party 
under  such  circumstances  omits  to  inquire  and  proceeds  to  receive  the  transfer 
or  conveyance,  he  does  so  at  his  peril,  as  he  is  chargeable  of  knowledge  and 
of  all  the  facts,  which  by  a  proper  inquiry  he  might  have  ascertained." 

Austin  testified: 

*'I  imagine  I  had  investigated  his  assets,  and  knew  practically  what  they 
consisted  of.  I  presume  I  advised  the  board  of  directors  as  to  what  his  prop- 
erty consisted  of,  though  I  cannot  say  positively." 

[2]  The  principal  contention  of  the  appellants  is  that,  notwithstand- 
ing the  circumstances  under  which  the  mortgage  was  given  to  the 
Stockgrowers'  Bank,  it  was  good  to  the  amount  of  $1,700;  that  be- 
ing the  amount  for  which,  on  April  12,  1909,  Trathen  had  executed 
his  mortgage  on  the  same  property  to  Evans  and  Owens  to  secure 
them  as  indorsers  on  his  note  for  $1,700  to  the  bank,  and  which  mort- 
gage was  transferred  to  the  First  National  Bank  a  month  prior  to 
the  execution  of  the  mortgage  to  the  Stockgrowers'  Bank.  But  the 
mortgage  to  Evans  and  Owens  covered  Trathen's  stock  of  merchandise 
as  it  was  in  April,  1909.  During  the  2  years  and  3  months  that  elapsed 
between  that  date  and  the  date  of  the  mortgage  to  the  Stockgrowers* 
Bank,  the  stock  of  merchandise  was  being  disposed  of  daily,  in  the 
ordinary  course  of  business,  and  was  replenished  by  other  goods  from 
time  to  time.  The  appellants  introduced  no  evidence  whatever  to 
show  that  any  of  the  goods  originally  mortgaged  to  Evans  and  Owens 
remained  in  stock  at  the  time  of  the  execution  of  the  mortgage  to  the 
Stockgrowers'  Bank. 

In  Ryan  v.  Rogers,  14  Idaho,  309,  94  Pac.  427,  it  was  held  that 
where  the  mortgagor  of  a  stock  of  merchandise,  constituting  his  stock 
in  trade,  remains  in  possession  of  the  chattels  mortgaged,  and  with" 
the  knowledge  and  consent  of  the  mortgagee  continues  to  sell  and  dis- 
pose of  the  same  without  applying  the  proceeds  of  the  sales  to  the  re- 
duction of  the  mortgage  debt,  the  mortgage  is  thereby  invalidated  as 
against  creditors  and  other  interested  third  parties,  although  such  a 
mortgage  would  be  good  as  between  the  mortgagor  and  the  mortgagee 
as  to  all  property  not  so  disposed  of,  and  also  held  that  if  the  mort- 
gagee took  possession  of  the  mortgaged  property  prior  to  the  asser- 
tion of  right  or  acquisition  of  claim  against  the  property  by  a  cred- 
itor's attachment  or  execution,  or  other  lien,  the  mortgagee  will  be 
protected  to  the  extent  of  his  claim.  In  the  case  at  bar  the  mort- 
gage made  no  provision  for  the  application  of  the  proceeds  of  the 
sales  to  the  mortgage  indebtedness,  and  possession  of  that  merchan- 
dise was  never  at  any  time  tak-en  by  the  mortgagees  or  by  the  First 
National  Bank.  It  follows  that  mortgage  did  not  create  a  lien  su- 
perior to  the  rights  of  the  bankrupt's  creditors.  The  recent  decision 
of  the  Supreme  Court  of  Idaho  in  Cauthorn  v.  Burley  State  Bank, 
144  Pac.  1108,  is  not  inconsistent  with  this  construction  of  the  law 
of  the  state. 

Appellants  suggest  that,  if  we  take  the  view  that  the  First  National 
Bank  entered   into   an   arrangement   with   the   Stockgrowers'    Bank 
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whereby  the  latter  made  the  loan,  but  really  for  the  other  bank,  the 
latter  would  not  have  changed  its  position  throughout  the  transaction, 
since  its  new  mortgage  would  be  but  a  renewal  of  the  old.  But  even 
in  that  view  the  last  mortgage  would  still  be  affected  by  the  infirmity 
of  the  first  mortgage,  since  it  could  cover  only  the  property  originally 
mortgaged,  and,  as  we  have  pointed  out,  there  is  no  evidence  to  show 
that  at  the  time  when  the  last  mortgage  was  taken  any  of  the  stock 
of  merchandise  included  in  the  first  mortgage  remained  in  the  posses- 
sion of  the  niDrtgagor. 
The  decree  is  affirmed. 


0220  Fed.  617) 

TACOMA  RY.  &  POWER  CO.  v.  REMMEN. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  15,  1915.) 

No.  2424. 

1.  SxBaET  Railroads  ^=»117 — ^Actions  fob  Injuries — Questions  for  Jury. 

lu  an  action  for  injuries  to  a  person  struck  by  a  street  car,  the  testi- 
mony of  two  passengers  and  a  person  on  the  street  that  the  motorman 
was  looking  back  into^  the  car  as  the  car  approached  plaintiff  made  a 
question  for  the  Jury  as  to  defendant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  §§  23^ 
257;  Dec.  Dig.  «®=»117.] 

2.  Street  Railroads  ©=:»96 — Liabilitt  for  Injuries — Contributory  Negli- 

gence. 

The  law  imposes  upon  one  attempting  to  cross  a  street  car  track  the 
duty  of  vigilance  and  care. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  §§  201.- 
208;    Dec.  Dig.  «®=»98.] 

3.  Street  Railroads  ©=»117 — ^Actions  for  Injuries — Questions  for  Jury. 

In  an  actilon  for  injuries  to  a  person  struck  by  a  north-bound  car  on  a 
single-track  street  railway,  where  there  was  evidence  that  a  car  was  ap- 
proaching from  the  north,  that  plaintiff  had  seen  a  light  leading  him  to 
believe  that  the  north-bound  car  had  turned  onto  a  switch,  and  that  he 
heard  a  whistle  which  he  took  to  be  a  signal  to  it  to  stay  on  the  switch 
for  the  south-bound  car  to  pass,  there  was  such  a  doubt  as  to  his  con- 
tributory negligence  as  justified  the  court  in  submitting  that  question  to 
the  jury,  though  he  at  no  time  looked  towards  the  south  for  an  approach- 
ing car. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  §§  239- 
257;    Dec.  Dig.  «=5>117.] 

4.  Street  Railroads  ^=»98 — Liability  for  Injuries — Contributory  Negli- 

gence. 

A  person  crossing  street  car  tracks  had  a  right  to  assume  that  the  street 
ear  company  would  exercise  ordinary  care  in  managing  its  road  and  oper- 
ating its  cars,,  and!  his  failure  to  anticipate  negligence  on  its  part  was 
not  necessarily  negligence. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  §§  204- 
208;   Dec.  Dig.  «=5>98.] 

5.  Trial  ^=:»252 — ^Actions  for  Injuries — Instructions — Conformity  to  Evi- 

dence. 

In  an  action  for  injuries  to  a  person  struck  by  a  north-bound  car  on 
a  single-track  street  railway,  where  the  evidence  tended  to  show  that  he 
took  no  thought  of  a  car  coming  from  the  south,  but  only  of  one  ap- 
proaching from  the  north,  and  that  he  assumed  that  two  cars  could  not 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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be  running  at  the  same  time  in  opposite  directions,  though  he  also  tes- 
tified that  about  the  time  he  was  on  the  track  he  saw  a  street  car,  and 
thought  he  could  make  it,  and  tried  to  Jump,  an  instruction  that  if  plain- 
tiff thought  he  had  time  to  cross  the  track  before  the  car  vilould  reach 
him,  and  did  not  have  sufficient  time  so  to  do,  it  was  an  error  in  Judg- 
ment on  his  part,  and  he  could  not  recover,  was  properly  refused ;  there 
being  nothing  to  Indicate  that  he  made  any  mistake  in  Judgment  as  to 
his  time  to  cross  ahead  of  a  north-bound  car. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  505,  590-612 ;  Dea 
Dig.  <g=>252.] 

Ross,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
Division  of  the  Western  District  of  Washington;  Edward  E.  Cush- 
man,  Judge. 

Action  by  EUing  Remmen  against  the  Tacoma  Railway  &  Power 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

The  Tacoma  Railway  &  Power  Company,  the  defendant  in  the  court  below, 
owned  and  operated  a  street  railway  on  Yakima  avenue  in  the  city  of  Tacoma. 
Between  Fifty-Sixth  and  Sixty-Fifth  streets  the  road  was  a  single  track.  At 
the  Juncture  of  the  avenue  with  each  of  those  streets  there  was  a  switch. 
The  plaintiff  was  walking  south  on  Yakima  avenue,  on  the  west  side  thereof, 
on  an  evening  In  December  when  It  was  quite  dark.  He  testified  that  when 
he  crossed  Slxty-B^rst  street  he  saw  a  light  ahead  of  him  and  saw  it  swing 
to  the  left,  and  that  he  judged  it  to  be  a  north-bound  car  going  onto  the  switch 
at  Sixty-Fifth  street;  that  he  went  a  little  farther,  and  a  car  came  along 
and  passed  him,  going  south;  that  a  little  afier  that  he  heard  a  blast  of  a 
whistle  to  the  south,  and  took  It  to  be  a  signal  given  by  the  car  which  had 
passed  him  to  the  car  which  stood  on  the  switch  at  Sixty-Fifth  street  to  di- 
rect the  latter  to  remain  there,  because  another  car  was  coming  south  behind 
the  signaling  car;  that  when  he  heard  the  whistle  he  had  gone  about  150 
feet  from  Sixty-First  street;  that  he  proceeded  southward  on  the  sidewalk 
until  he  reached  a  point  about  300  feet  south  of  Sixty-First  street,  where  the 
sidewalk  abruptly  ended,  lelng  obstructed  by  a  fence  and  an  inclosure  which 
extended  across  the  sidewalk  and  about  12  feet  into  the  street;  that  within 
the  inclosure  there  were  trees  which,  together  with  the  fence,  obstructed  his 
view  of  the  track  south  of  that  point;  that  he  started  to  walk  across  th** 
street  to  the  east  side,  then  thought  he  heard  a  car  coming  from  the  north,  and 
that  he  kept  on  walking  and  looking  north  to  see  if  he  could  see  the  headlight 
of  a  car,  and  that  he  thought  he  saw  one,  and  other  lights,  but  that  he  did 
not  see  anything  so  close  to  him  as  to  Involve  danger,  and  to  use  his  own 
words:  "So  I  straightened  up  again,  and  about  that  time  I  was  on  the  street 
car  track,  and  as  I  glanced  ahead  I  saw  a  very  short  distance  from  me  a 
street  car,  and  I  thought  I  could  make  it,  and  I  tried  to  jump  at  the  same 
time  she  struck  me."  The  car  which  struck  the  plaintiff  was  coming  from 
the  south,  and  he  testified  that  at  no  time  from  the  time  he  went  out  into  the 
street  did  he  look  to  see  whether  a  car  was  coming  from  that  direction. 

John  A.  Shackleford  and  F.  D.  Oaklay,  both  of  Tacoma,  Wash., 
for  plaintiff  in  error. 

J.  F.  Fitch,  B.  F.  Jacobs,  and  J.  M.  Arntson,  all  of  Tacoma,  Wash., 
for  defendant  in  error. 

Before  GILBERT^  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
Error  is  assigned  to  the  denial  of  the  motion  of  the  defendant  for  a 
directed  verdict  in  its  favor,  which  motion  was  based  upon  the  grounds, 
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first,  that  there  was  no  proof  of  the  defendant's  negligence ;  and,  sec- 
ond, that  the  plaintiff  was  guilty  of  contributory  negligence.  So  far 
as  the  first  ground  of  the  motion  is  concerned,  we  find  in  the  record 
ample  evidence  to  go  to  the  jury  tending  to  show  that  the  defendant 
was  negligent.  There  was  the  testimony  of  two  passengers  upon  the 
car  which  struck  the  plaintiff  that  at  the  time  when  the  car  was  ap- 
proaching the  point  where  the  plaintiff  attempted  to  cross  the  track,  a 
point  well  lighted  up  by  an  electric  light  near  by,  the  motorman  of  the 
car  which  struck  him  was  not  looking  ahead,  but  had  turned  and  was 
looking  into  the  car,'  and  that  he  had  continued  so  to  look  back  into 
the  car  all  the  way  from  Sixty-Fourth  street  to  the  place  of  the  acci- 
dent, a  distance  of  650  feet.  Similar  evidence  was  given  by  a  wit- 
ness who  stood  on  the  street  opposite  the  point  where  the  accident 
occurred. 

[2,3]  A  more  serious  question  is  whether  or  not  the  plaintiff  was 
in  law  guilty  of  contributory  negligence.  The  law  imposes  upon  one 
who  attempts  to  cross  a  street  car  track  the  duty  of  vigilance  and  care ; 
and  in  this  case  the  plaintiff,  upon  his  own  admission,  crossed  the 
track  at  a  point  which  was  not  a  usual  crossing  place  and  looked  only 
in  one  direction  for  an  approaching  car.  His  action  in  so  doing,  his 
omission  to  look  at  any  time  to  the  south,  would  doubtless  constitute 
contributory  negligence  in  law,  were  it  not  for  the  fact  that  the  defend- 
ant, by  its  management  of  its  cars,  gave  him  reason  to  believe  that  a 
car  could  not  be  approaching  from  the  south.  His  own  testimony,  and 
the  testimony  of  one  of  his  witnesses,  indicates  that  at  the  time  when 
he  crossed  the  track  a  car  going  south  had  left  the  switch  at  Fifty- 
Sixth  street  and  was  coming  south  toward  the  point  where  the  plaintiff 
was.  We  think  there  is  ground  for  saying  that  he  had  the  right  to 
assume  that  the  defendant  would  not  be  running  another  car  north  on 
the  same  single  track  toward  a  head-on  collision  with  the  car  which 
he  saw.  That  circumstance  was  sufficient,  we  think,  to  create  a  doubt 
upon  the  question  of  the  plaintiff's  contributory  negligence,  and  to  jus- 
tify the  court  in  submitting  it  to  the  jury.  That  there  was  a  car  com- 
ing south  from  Fifty-Sixth  street  is  not  contradicted  by  the  defendant, 
nor  does  the  defendant  show  that  the  plaintiff  incorrectly  interpreted 
the  blast  of  the  whistle  which  he  heard. 

[4]  The  plaintiff  had  the  right  to  assume  that  the  defendant  would 
exercise  ordinary  care  in  managing  its  road  and  operating  its  cars. 
Kerr  v.  Boston  Elevated  Railway,  188  Mass.  434,  74  N.  E.  669;  Deit- 
ring  v.  St.  Louis  Transit  Co.,  109  Mo.  App.  524,  85  S.  W.  140;  Frank 
J.  Lennon  Co.  v.  New  York  Ry.  Co.,  108  N.  Y.  Supp.  995.  And  his 
failure  to  anticipate  negligence  on  the  part  of  the  defendant  was  not 
necessarily  negligence  on  his  part.  New  York  Lubricating  Oil  Co. 
v.  Pusey,  211  Fed.  622,^  627,  129  C.  C.  A.  88;  Strauchon  v.  Met.  St. 
Ry.  Co.,  232  Mo.  587,  135  S.  W.  14.  And  so,  if  the  defendant  threw 
the  plaintiff  off  his  guard  or  placed  him  in  peril,  the  latter's  conduct 
is  not  necessarily  contributory  negligence.  In  re  Estate  of  Kern,  141 
Iowa,  620,  118  N.  W.  451;  Tacoma  Ry.  &  Power  Co.  v.  Hays,  110 
Fed.  4%,  49  C.  C.  A.  115;  Seattle  Electric  Co.  v.  Hovden,  190  Fed. 
7,111C.C.A.  19L 
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[5]  In  view  of  the  foregoing  consideration,  it  was  not  error  to  deny 
the  instruction,  requested  by  the  defendant,  that  if  the  plaintiff  failed 
to  look  and  listen,  or  take  any  reasonable  precaution  to  ascertain 
whether  a  car  was  coming  from  the  south,  his  failure  to  do  so  would 
be  negligence,  or  the  further  requested  instruction  that,  if  the  plain- 
tiff thought  he  had  time  to  cross  the  track  before  the  car  would  reach 
him,  and  did  not  have  sufficient  time  so  to  do,i  then  it  was  an  error 
in  judgment  on  his  part,  and  he  could  not  recover.  There  was,  as  we 
have  seen,  no  evidence  to  indicate  that  the  plaintiff  made  a  mistake  in 
judgmenfas  to  his  time  to  cross  ahead  of  a  car  approaching  from  the 
south,  or  that  he  exercised  any  judgment  as  to  danger  from  that  di- 
rection. The  evidence  is  that  he  took  no  thought  of  a  car  coming  from 
the  south,  but  only  of  the  car  which  was  approaching  in  the  opposite 
direction,  and  that  he  assumed  that  the  defendant  could  not  be  running 
two  cars  at  the  same  time  on  a  single  track  in  opposite  directions.  Un- 
der all  the  circumstances,  we  think  the  court  properly  submitted  to  the 
jury  the  question  of  the  plaintiff's  contributory  negligence. 

We  find  no  error.    The  judgment  is  affirmed. 

ROSS,  Circuit  Judge  (dissenting).  I  am  unable  to  agree  to  the  judg- 
ment in  this  case.  In  my  opinion  the  plaintiff's  own  testimony  shows 
such  contributory  negligence  on  his  part  as  to  preclude  a  recovery  by 
him.  I  do  not  think  it  can  be  properly  said  (as  is  done  in  the  opinion) 
that  the  defendant  company  by  its  management  of  its  cars  gave  the 
plaintiff  to  believe  that  a  car  could  not  be  approaching  from  the  direc- 
tion the  car  that  inflicted  the  injury  actually  did  come  (the  south),  nor 
that  the  plaintiff  had  any  right  to  assume  that  no  car  would  be  coming 
from  that  direction.  Omitting  immaterial  mattery  his  testimony  is  as 
follows : 

•*On  the  7th  day  of  December,  1912,  I  left  my  home  at  about  half  past  1 
o'clock  and  went  downtown.  I  had  65  cents  in  money  and  paid  5  cents  for 
ear  fare;  bought  a  glass  of  beer,  and  then  I  bought  50  cents'  worth  of  alcohol, 
and  then  another  glass  of  beer,  at  about  5  o'clock  p.  m.,  with  my  last  nickeL 
I  then  started  to  walk  home,  and  was  run  down  by  a  street  car.  ♦  ♦  • 
About  the  time  I  crossed  Sixty-First  street  I  seen  a  light  that  seemed  like  it 
was  swinging  on  to  the  left — striking  to  the  left.  I  judged  it  to  be  on  the 
Alki  switch.  They  call  it  Sixty-Fifth  street  switch  on  Yakima  avenue.  I 
thought  the  light  was  a  car  coming  downtown,  going  in  onto  the  switch.  I 
was  very  close  to  the  crossing,  or  on  it,  when  I  saw  the  light  I  got  a  little 
further,  and  a  car  came  along  at  a  good  speed  and  passed  me  going  from 
town,  the  same  direction  I  was  going.  I  might  have  been  almost  in  the  center 
of  that  block.  Not  any  more.  Just  a  little  after  she  passed  me  I  was  about 
in  the  center  of  the  block.  I  heard  a  blast  of  the  whistle,  because  I  took 
notice  of  it.  I  thought  that  was  a  car  that  was  coming  behind,  a  tripper,  as 
I  knew  by  the  time  of  the  night  it  was,  and  thought  it^  was  a  signal  to  the 
car  that  swung  in  first  onto  the  switch  for  her  to  stop  and  wait  until  that 
tripper  came  up.  When  I  heard  the  whistle  I  was  halfway  between  the  fence 
and  Sixty-First  street.  *  •  ♦  i  started  to  walk  across  the  street  to  the 
left,  as  I  could  not  go  further  on  the  sidewalk,  and  there  was  an  orchard 
and  the  fence  in  front  of  me.  As  I  started  to  cross  the  street  I  thought  I 
heard  something.  I  was  satisfied  that  I  heard  a  car  coming  from  the  direction 
of  town,  going  south.  At  that  time  I  was  off  the  end  of  the  sidewalk,  out  in 
the  street.  I  kept  on  walking,  and  looked  around  to  see  if  I  could  see  the  head- 
light of  the  car.  I  thought  I  seen  the  headlight,  and  also  other  lights;  but 
I  tried  to  get  my  eyes  trained  on  it  fastened  upon  the  headlight  of  the  street 
car,  and  I  did  not  see  anything  so  close  to  me  that  I  thought  there  was  any 
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danger,  and  so  I  straightened  up  again  and  about  that  time  I  was  on  the 
street  ear  track,  and  as  I  glanced  ahead  I  saw  a  very  short  distance  from  me 
a  street  car,  and  I  thought  I  could  make  it,  and  I  tried  to  Jump  like  this,  and 
at  the  same  time  she  struck  me,  and  she  rolled  me  over,  and  I  landed  on  my 
arms  underneath.  I  looked  southward  all  the  time  I  was  walking  on  the 
sidewalk,  and  saw  no  street  car  up  to  the  time  I  started  to  turn  out  across  the 
street.  There  was  a  street  light  at  the  place  I  turned  to  go  across,  and  a  path 
at  that  point.  ♦  ♦  ♦  When  I  looked  towards  the  north,  thinking  I  heard  a 
street  car,  I  was  between  the  sidewalk  and  the  end  of  the  fence;  started  off 
the  sidewalk.  I  was  walking  across  over  to  ♦  ♦  ♦  aiming  to  get  to  that 
sidewalk  over  there  on  the  other  side.  I  do  not  remember  anything  further 
until  two  policemen  picked  me  up  in  the  car  at  the  Interurban  Depot. 
*  ♦  *  It  must  be  4%  miles  from  where  I  left  Fifteenth  street  to  the  place 
where  I  was  injured.  It  is  a  block  from  Sixty-First  street  to  the  fence.  As 
I  got  to  Sixty-First  street  I  thought  I  saw  a  swinging  light  on  the  switch.  I 
did  not  see  any  car,  but  the  light  must  have  been  from  the  car.  I  did  not  see 
a  car  at  jiny  time  coming  from  the  south,  until  she  was  as  close  as  you  are 
to  me.  My  view  was  obstructed  by  the  orchard  and  the  fence.  Q.  Did  you, 
at  any  time  from  the  time  you  went  out  back  of  that  fence  out  into  the 
street,  look  to  see  whether  a  car  was  coming  from  that  direction,  or  not? 
A.  No,  sir ;  I  looked  the  other  way,  as  I  thought  that  I  heard  a  car  coming  up 
the  other  way.  Q.  Where  were  you  when  you  looked  for  the  car  coming  the 
other  way?  A.  I  was  leaving  the  sidewalk  to  go  out  into  the  street.  Q. 
You  were  leaving  this  cement  sidewalk?  A.  The  end  of  the  cement  sidewalk; 
yes,  sir.  Then  I  looked  down  towards  Tacoma  and  thought  I  saw  a  headlight. 
I  tried  to  be  sure  of  it,  and  kept  on  walking,  and  then  turned  around  up  the 
other  way,  as  I  thought  that  car  was  not  close  enough  to  hurt  me  anyhow, 
and  then  I  got  my  eye  on  this  ether  car.  Q.  When  did  you  hear  the  blast  of 
the  whistle?  A.  Probably  one-half  way  between  Sixty-First  street  and  the 
fence.  Q.  Where  did  that  come  from?  A.  It  sounded  from  the  south,  Alkl 
switch.  Q.  You  heard  the  blast  of  a  whistle  halfway  between  Sixty-First 
street  and  the  fence?  A.  Just  about.  Q.  Then  you  knew  the  car  was  coming? 
A.  I  thought  the  car  was  going  to  stay  there  on  account  of  another  car  com- 
ing up.  Q.  You  knew  what  the  blast  of  the  whistle  of  a  street  car  means?  A.  I 
thought  It  meant  to  stop.  Q.  Did  you  ever  hear  a  street  car  give  a  whistle  when 
it  was  going  to  stop?  A.  For  another  car  behind  it.  Q.  Why  did  you  look 
towards  the  dty  when  you  heard  the  whistle  at  AIM  switch?  A.  I  thought 
there  was  a  tripper  behind  the  one  coming  on  south.  I  thought  the  car  was 
coming  and  was  going  to  stay  there  on  account  of  another  car  coming  up.  I 
thought  the  whistle  meant  to  stop.  I  looked  towards  the  city  when  T  heard 
the  whistle  at  Alkl  switch,  because  I  thought  there  was  a  tripper  behind  the 
one  coming  on  south.  Q.  You  did  not  pay  any  attention  at  all  lo  the  whistle? 
A.  I  did,  sir.  Q.  What  did  you  do?  A.  I  looked  for  the  car  coming.  Q.  Did 
you  look  in  the  opposite  direction?  A.  I  did,  sir,  because  I  thought  this  meant 
for  the  car  coming  from  the  opposite  direction.  Q.  What  kind  of  a  whistle? 
A.  Just  one  short  blast.  I  think  the  edge  of  the  fence  is  12  feet  from  the 
street  car  track.  Q.  Where  were  you  when  you  were  hit  by  the  street  car? 
A.  I  must  have  been  between  the  two  tracks,  and  when  the —  I  seen  the  car, 
and  made  a  jump,  and  got  just  about  to  the  east  track  there.  When  I  first 
saw  the  street  car  that  struck  me,  it  was  10  feet  away,  and  I  was  about  the 
middle  of  the  car  track.  I  was  struck  right  opposite  this  fence.  The  right 
side  of  my  body  was  struck  by  the  car.  I  could  not  say  it  was  the  side,  or 
end,  or  what  part  of  the  car  struck  me.  I  did  not  know  anything  about  the 
fender  of  the  car.  I  did  not  see  any  headlight  on  the  car.  After  I  left  Thirty- 
Eighth  street  it  was  raining  a  little  drizzle." 

When  the  witness  spoke  of  '*the  two  tracks,"  he  probably  meant  the 
two  rails,  for  it  would  seem  from  the  record  that  there  was  but  a 
single  track  at  the  place  he  crossed.  But  it  distinctly  appears  from  his 
testimony,  as  I  understand  it,  that  from  the  time  he  left  the  sidewalk 
and  entered  the  street  to  cross  the  track  he  did  not  look  south  until 
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the  car  coming  from  that  direction  was  almost  upon  him,  when  he  took 
the  chances  of  crossing  ahead  of  it — the  witness  saying: 

"I  did  not  see  anything  so  close  to  me  that  I  thought  there  was  any  danger, 
and  so  I  straightened  up  again,  and  about  that  time  I  was  on  the  street  car 
track,  and  as  I  glanced  ahead  I  saw  a  very  short  distance  from  me  a  street 
car,  and  I  thought  I  could  make  it,  and  I  tried  to  Jump  like  this,  and  at  the 
same  time  she  struck  me,  and  she  rolled  me  over,  and  I  landed  on  my  arms 
underneath/* 


(220  Fed.  622) 

RAILWAY  MAIL  ASS'N  v.  HARRINGTON. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  12,  1915.) 

No.  121. 

1.  Insurance  ^=»668 — Action  on  Accident  Policy — Questions  fob  Jubt. 

Conflicting  evidence  considered,  in  an  action  on  an  accident  policy  to 
recover  for  the  death  of  the  insured,  and  held  to  Justify  the  submission 
of  the  case  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  §§  1556,  1732- 
1770;   Dec.  Dig.  <e=>6G8.] 

2.  Insurance  ^=>659 — Action  on  Accident  Policy — Evidence  of  Cause  of 

Death. 

A  railway  mail  clerk,  on  leaving  his  car  at  the  end  of  a  run,  gave  indi-: 
cations  of  a  severe  pain  in  the  abdomen.  A  few  days  later  he  became  in- 
capacitated, was  taken  to  a  hospital,  and  operated  upon,  but  died  from 
peritonitis.  There  was  a  yellow  spot  of  some  size  of  recent  origin  on  the 
skin  over  the  appendix,  and  the  autopsy  developed  that  there  were  ad- 
hesions beneath  such  spot.  In  an  action  on  an  accident  policy  to  recover 
for  his  death,  it  was  shown  that  he  was  a  young  man  and  had  previously 
been  In  good  health.  There  was  medical  testimony  that  the  appendix  was 
split,  and  not  perforated,  which  indicated  that  the  injury  was  caused  by 
violent  external  means,  causing  appendicitis,  naturally  followed  by  the 
peritonitis.  Deceased  was  alone  in  his  car  during  the  run.  Held  that,  in 
the  absence  of  admissible  direct  evidence,  it  was  competent  for  plaintiff 
to  show,  as  justifying  an  inference  as  to  the  manner  of  injury,  that  there 
was  an  iron  rack  in  the  car,  the  corner  of  which  was  at  about  the  same 
height  above  the  floor  as  the  discolored  spot  would  be  when  deceased  was 
standing  at  the  rack,  and  that  the  road  over  which  his  route  ran  was 
very  rough. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §§  1691-1693; 
Dec.  Dig.  <®=»G59.] 

3.  Insurance  <©=>(i59 — Action  on  Accident  Policy — Evidence. 

In  an  action  on  an  accident  policy  to  recover  for  the  death  of  the  in- 
sured, the  exclusion  of  a  certain  part  of  the  attending  physician's  state- 
ment, filed  with  the  notice  of  death,  which  was  offered  in  evidence  by  de- 
fendant, without  including  other  questions  and  answers  contained  therein, 
held  not  error. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §§  1691-1693; 
Dec.  Dig.  <g=>659.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judgment  of 
the  District  Court,  Western  District  of  New  York,  in  favor  of  defend- 
ant in  error,  who  was  plaintiff  below.  The  action  was  brought  to  re- 
cover upon  an  accident  insurance  policy  issued  to  plaintiff's  husband, 

^s9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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providing  for  the  payment  to  her  of  $4,000  if  he  should  receive  bodily 
injuries  through  external,  violent,  and  accidental  means,  and  death 
should  result  from  said  injuries  alone  within  120  days. 

F.  A.  Robbins,  of  Rochester,  N.  Y.,  for  plaintiff  in  error. 
J.  W.  Hollis,  of  Homell,  N.  Y.,  and  H.  A.  Heminway,  of  Corning, 
N.  Y.,  for  the  defendant  in  error. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  [1]  The  assignment  of  error  to  which 
the  argimient  for  defendant  was  mainly  directed  is  the  sending  of  the 
cause  to  the  jury  against  his  objection. 

There  was  uncontradicted  testimony  that  the  deceased  on  July  26, 
1911,  upon  returning  to  the  hotel  at  Tupper  Lake  where  he  resided  from 
the  mail  car  in  which  he  worked,  made  an  exclamation  of  pain,  and 
placed  his  hand  on  his  abdomen ;  immediately  thereafter,  contrary  to 
his  usual  custom,  he  went  to  bed ;  that  he  continued  to  discharge  his 
duties  on  the  mail  car  until  August  1st,  acting  as  if  ill  or  in  pain ;  that 
on  the  evening  of  that  day  he  went  to  bed,  remained  there  until  August 
11th,  when  he  was  removed  to  a  hospital,  where  he  was  operated  upon, 
and  died  August  13th  of  general  peritonitis.  The  theory  of  plaintiff 
was  that  Harrington  met  his  death  as  a  result  of  septic  peritonitis,  fol- 
lowing traumatic  appendicitis,  caused  by  external  violence. 

There  was  testimony  that  prior  to  July  26th  he  was  a  healthy,  vigor- 
ous man,  27  years  of  age;  that  subsequent  to  July  26th  a  yellowish 
spot  was  seen  on  his  abdomen  about  the  size  of  a  half  dollar ;  that  as 
late  as  May  30th  his  abdomen  was  free  from  any  mark  or  scar ;  that 
the  mail  car  in  which  he  worked  contained  an  iron  rack,  the  comer  of 
which  was  about  the  same  level  above  the  floor  that  this  spot  on  de- 
ceased's abdomen  would  be  if  he  were  standing  by  the  rack ;  that  the 
roadbed  was  unusually  rough,  and  that  the  car  sometimes  rocked  so 
that  letters  were  thro'^vn  out  of  the  boxes ;  that  at  the  autopsy  there 
were  found  under  the  spot,  which  was  located  at  McBumey's  point 
directly  over  the  vermiform  appendix,  adhesions,  which  in  the  opinion 
of  some  of  the  medical  witnesses  indicated  that  the  spot  had  been  caused 
by  some  external  violent  means,  such  as  a  blow;  that  the  appendix 
was  found  to  be  split,  not  perforated,  which  also  in  the  opinion  of  some 
of  the  medical  witnesses  indicated  that  the  wound  to  the  appendix  had 
been  caused  by  external  violence;  that  this  rupture  of  the  appendix 
produced  appendicitis,  naturally  followed  by  peritonitis,  of  which  Har- 
rington died.  Some  of  the  medical  witnesses  also  testified  that  the  ap- 
pearance of  the  spot  indicated  that  it  was  of  recent  origin. 

As  to  some  of  these  propositions  there  is  conflicting  testimony — for 
example,  some  of  the  medical  witnesses  state  that  the  appendix  was 
perforated,  not  split ;  some  of  them  were  of  the  opinion  that  the  ap- 
pearance of  the  spot  indicated  that  it  was  the  scar  of  an  old  wound. 
But  if  the  jury  accepted  the  statements  enumerated  above,  and  their 
verdict  shows  that  they  did,  they  were  warranted  in  drawing  the  con- 
clusion that,  in  the  language  of  the  policy,  deceased's  bodily  injuries 
were  received  "through  external,  violent,  and  accidental  means,"  that 
the  accident  resulted  "in  producing  visible  external  marks  of  injury 
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or  violence  suffered  by  the  body"  of  deceased,  and  that  death  resulted, 
within  the  time  specified  in  the  contract,  "wholly  from  the  injury." 

Defendant  relies  on  our  decision  in  National  Association  of  Railway 
Clerks  v.  Scott,  155  Fed.  92,  83  C.  C.  A.  652,  which  was  an  action  on 
a  similar  policy,  in  which  plaintiff  recovered  a  verdict,  which  this  court 
set  aside  on  the  ground  that  plaintiff  had  not  sustained  the  burden  of 
proving  that  death  was  caused  by  external,  violent,  and  accidental 
means,  that  deceased  had  suffered  an  injury,  and  that  such  injury  alone 
caused  death.  The  facts  in  that  case  are  so  different  from  the  facts  in 
this  cAse  that  the  decision  is  not  applicable.  In  the  Scott  Case  deceased 
had  been  for  years  in  ill  health,  suffering  from  albuminuria,  congestion 
of  the  liver,  palpitation  of  the  heart,  and  nephritis.  The  death  cer- 
tificate gave  as  the  chief  cause  of  death  nephritis,  and  as  contributing 
cause  valvular  heart  trouble.  The  only  evidence  of  a  blow  was  a  bruise 
on  the  shin.  There  was  no  contention  that  a  blow  received  there  would 
produce  any  of  these  troubles ;  no  such  causal  connection  was  suggested 
as  there  is  testified  to  here  between  a  blow  immediately  above  the  ap- 
pendix and  a  rupture  of  the  latter.  The  theory  in  the  Scott  Case  was 
that  because  of  the  bruise  on  the  shin  it  might  be  inferred  that  at  the 
time  it  was  received  he  had  had  a  heavy  fall,  causing  general  shock, 
from  which,  again,  it  might  be  inferred  that  the  other  ailments  ensued. 

We  found,  therefore,  that  there  was  a  fatal  hiatus  between  the  fact 
that  death  occurred  and  the  conclusion  that  it  was  caused  alone  by  ex- 
ternal injury.  In  the  case  at  bar,  if  the  jury  believed  the  witnesses  on 
whom  plaintiff  relies,  they  might  fairly  find  a  direct  connection  between 
the  blow  that  produced  the  spot  and  the  rupture  of  appendix,  which 
caused  the  disease  that  proved  fatal  to  this  man,  theretofore  in  good 
health. 

The  jury  was  fully  and  carefully  instructed.  No  exception  to  these 
instructions  which  calls  for  special  comment  was  reserved.  The  only 
two  covering  any  part  of  the  charge  are  substantially  to  the  submission 
of  the  cause  to  the  jury.  As  stated  in  the  brief  of  plaintiff  in  error, 
these  exceptions  raised  in  substance  the  same  question  that  was  raised 
by  motions  for  nonsuit  and  for  direction  of  verdict. 

[2]  Error  is  assigned  to  the  admission  of  testimony  as  to  the  interior 
arrangement  of  the  mail  car,  and  the  roughness  of  the  road— circum- 
stances from  which  plaintiff  argued  that  the  jury  might  infer  that  the 
blow  came  from  Harrington's  being  thrown  against  the  corner  of  .the 
rack.  There  was  no  direct  testimony  to  any  such  accident.  There  is 
nothing  to  indicate  that  on  the  regular  run  of  this  car  there  was  any 
one  in  it  except  the  single  clerk  in  charge.  If  so,  no  direct  testimony 
was  obtainable.  Death  kept  Harrington  off  the  witness  stand.  State- 
ments which  he  may  have  made  to  others,  after  he  left  the  car,  as  to 
anything  which  had  occurred  to  him  during  the  day's  run,  would  be 
too  remote  for  admission  on  the  theory  of  res  gestae.  A  similar  situa- 
tion arises  when  a  man  is  found  dead  at  a  place  where  a  railroad  train 
has  just  passed,  there  being  no  eyewitness  of  his  death.  Circumstantial 
evidence,  if  convincing,  may  establish  the  proposition  that  he  died  be- 
cause the  train  struck  him.  Harrington's  first  indication  that  he  was 
suffering  pain  was  given  immediately  after  he  left  his  car  on  July  26th, 
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and  it  seems  to  us  that  it  was  not  error  to  show  the  condition  of  things 
in  the  car,  and  its  irregular  movements  on  the  rough  roadbed,  as  cir- 
cumstances to  be  considered  by  the  jury  in  deciding  whether  on  that 
day  he  received  an  injury  through  external,  violent,  and  accidental 
means. 

[3]  Error  is  also  assigned  to  the  court's  refusal  to  admit  in  evidence 
part  of  a  document  offered  by  defendant.  The  constitution  and  by-laws 
of  defendant  were  made  a  part  of  the  policy.  They  were  put  in  evi- 
dence, but  a  portion  only  is  printed  in  the  record.  No  doubt  they  pro- 
vided, as  all  such  documents  do,  for  formal  written  notice  and  signed 
statements  as  a  condition  precedent  to  the  allowance  of  any  claim. 
When  the  attending  physician  was  on  the  stand,  as  witness  for  the 
plaintiff,  counsel  for  plaintiff  called  for  the  physician's  statement, 
made  on  a  blank  form  of  defendant,  which  had  been  filed  with  plain- 
tiff's claim,  and  had  the  witness  identify  it  as  the  blank  he  had  filled  up 
and  signed.  Thereupon  it  was  marked  "No.  3  for  identification."  Pre- 
sumably plaintiff's  counsel  wished  to  be  prepared  with  available  evi- 
dence in  case  some  technical  objection  were  raised  as  to  sufficiency  of 
the  papers  accompanying  the  claim. 

Upon  cross-examination  the  witness  again  identified  the  statement 
and  his  signature  thereto.  Thereupon  the  defendant  offered  in  evi- 
dence a  portion  of  the  document,  **omitting  the  question  and  answer, 
'What  is  the  precise  nature  of  the  injury,  its  extent,  and  your  diag- 
nosis ?* "  The  answer  to  this  question  given  in  the  document  reads : 
"Struck  the  projecting  corner  of  the  iron  mail  rack  while  at  work  in 
his  car.  The  blow  struck  squarely  in  the  region  of  the  vermiform 
appendix.  Traumatic  appendicitis."  The  question  immediately  pre- 
ceding reads :  "What  visible  signs  did  you  find  of  an  injury  caused  by 
external,  violent,  and  accidental  means?"  The  answer  to  it  reads: 
"Swelling  over  region  of  vermiform  appendix."  Defendant  wanted  to 
get  this  last  answer  in  evidence,  in  order  to  argue  from  it  that  the  wit- 
ness' prior  testimony  as  to  the  presence  of  the  yellow  spot  should  be 
discredited.  But  he  did  not  want  the  answer  to  the  other  question,  be- 
cause it  gave  what  the  physician  had  been  told  was  the  "history  of  the 
case,"  on  which,  as  well  as  what  he  sees,  a  physician  usually  bases  his 
diagnosis. 

On  the  margin  of  Exhibit  3  for  identification,  above  its  title,  the 
physician  had  also  written  a  memorandum  purporting  to  give  the 
names  and  addresses  of  persons  whom  the  deceased  had  told  about  his 
injury.  This  was  not  responsive  to  any  question  in  the  printed  form ; 
it  was  in  no  way  connected  with  the  "physician's  statement" ;  it  was  a 
gratuitous  deliverance  of  the  physician  The  circumstance  that  it  was 
written  on  the  margin  of  the  paper  which  contained  the  "statement'*  did 
not  make  it  a  part  thereof,  any  more  than  it  would  have  been,  had  it 
been  inscribed  on  a  scrap  of  paper  and  pinned  to  the  statement.  Had 
the  offer  of  Exhibit  3  in  evidence  with  this  addendum  elided  been  re- 
jected, it  would  have  been  error ;  but  no  such  offer  was  made.  De- 
fendant insisted  on  eliding  the  whole  of  one  question  and  answer,  and 
rejection  of  the  offer  by  the  court  was  put  on  the  ground  that  it  was 
not  fair  to  put  in  the  one  answer  without  the  other. 
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Exhibit  3  was  not  evidence  on  any  issue  raised  in  the  cause.  It  evi- 
denced the  fact  that  on  a  certain  date  a  "physician's  statement"  in  the 
form  required  by  the  contract  had  been  prepared  and  signed ;  but  no 
question  was  raised  as  to  noncompliance  with  technical  requirements 
of  this  sort.  It  also  showed  that  on  the  same  date  the  physician  had 
made  certain  statements — a  wholly  immaterial  circumstance.  The  only 
object  of  the  offer  was  to  base  an  argument  on  these  statements  as  to 
the  persuasiveness  of  the  physician's  testimony  on  the  trial.  The  tes- 
timony tended  to  show  that  if  the  only  basis  of  diagnosis  were  a  swell- 
ing at  the  place  indicated,  plus  other  internal  symptoms,  a  correct  diag- 
nosis would  have  been  '^appendicitis"  merely,  arising  from  natural 
causes,  not  "traumatic  appendicitis,"  induced  by  some  violent  external 
means.  On  the  trial  the  witness  testified  that  the  disease  was  "trau- 
matic appendicitis."  If  the  question  and  answer  which  defendant  wish- 
ed put  in  were  admitted,  and  the  other  question  and  answer  excluded,  a 
plausible  argument  might  be  made  that  this  suggestion  of  "traumatic 
appendicitis"  was  an  afterthought  of  the  physician,  brought  forth  for 
the  purposes  of  the  trial;  that  in  his  signed  "statement,"  made  five 
days  after  Harrington's  death,  he  had  incorporated  nothing  to  indicate 
either  that  he  then  believed  the  disease  to  be  "traumatic  appendicitis" 
or  had  any  grounds  for  such  belief.  To  admit  the  mutilated  statement 
would  have  been  unfair  to  the  witness,  because  the  entire  statement  did 
show  that  at  the  time  he  signed  it  he  had  diagnosed  the  case  as  one  of 
"traumatic  appendicitis,"  basing  his  diagnosis  on  the  swelling  which 
he  saw  and  the  history  of  the  case  which  he  had  had  from  some  one — 
the  patient  or  some  one  else — indicating  the  receipt  of  a  recent  blow  at 
the  exact  place  over  the  appendix  where  the  swelling  was  located. 
These  would  be  indicia  quite  sufficient  to  induce  a  careful  physician  to 
make  such  a  diagnosis. 

Under  these  circumstances  we  are  satisfied  that  it  was  not  error  to 
refuse  the  offer  in  evidence  of  Exhibit  3  with  the  particular  question 
and  answer  stricken  out. 

Judgment  affirmed. 

(220  Fed.  626) 

LA  CROSSE  PLOW  CO.  v.  VAN  BRUNT. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.     January  5,  1915.) 

No.  2111. 

Patents  €=>328 — Suit  fob  Infringement— Accounting  fob  Profits. 

On  an  accounting  for  profits  of  infringement  of  tlie  Van  Brunt  patent. 
No.  659,881,  for  improvement  in  grain  drills,  by  the  use  of  the  scraper 
for  cleaning  the  furrow  opener,  covered  by  claim  5,  where  the  evidence 
supported  the  findings  of  the  special  master  and  trial  court  that  defend- 
ant had  so  kept  its  books  and  conducted  its  business  as  to  render  It  im- 
possible to  ascertain  what  portion  of  the  profits  from  the  sale  of  drills 
having  the  infringing  device  was  due  to  that  feature,  and  that  in  a  certain 
portion  of  the  territory  covered  by  defendant's  sales,  owing  to  the  sticky 
character  of  the  soil,  the  use  of  the  infringing  scraper  was  the  only  thing 
that  made  the  machines  marketable,  it  was  not  error  to  award   com- 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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plainant  all  of  the  profits  made  on  the  infringing  machines  sold  In  such 
territory. 

[Ed.  Note. — Accounting  by  infringer  for  profits,  see  notes  to  Brickill  v. 
Mayor,  etc.,  of  City  of  New  York,  50  C.  C.  A.  8;  Clark  v.  Johnson,  120 
C.  C.  A.  389.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Wisconsin ;  Arthur  L.  Sanborn,  Judge. 

Suit  in  equity  by  Willard  A.  Van  Brunt  against  the  La  Crosse  Plow 
Gjmpany.  From  a  final  decree  (208  Fed.  281),  defendant  appeals. 
Affirmed. 

The  matters  before  the  court  on  this  appeal  involve  the  accounting  based 
upon  the  decree  of  the  District  Court  entered  in  pursuance  of  the  opinion 
and  order  of  this  court  in  Van  Brunt  v.  La  Crosse  Plow  Co.,  168  Fed.  927, 
94  C.  C.  A.  331,  wherein  the  court  found  patent  No.  659,880,  for  improvement 
in  grain  drills,  issued  October  16,  1900,  to  be  valid  and  infringed.  The  par- 
ticular feature  of  the  grain  drill  in  question  found  by  this  court  to  constitute 
infringement  is  that  part  of  the  so-called  furrow-opening  portion  of  the  drill 
termed  the  scraper,  whereby  the  convex  face  of  the  disk  is  kept  clean  and  the 
tendency  of  dirt  and  trash  to  accumulate  and  interfere  with  the  operation  of 
the  drill  is  counteracted.    The  scraper  is  the  device  of  claim  5  of  said  patent. 

The  cause  was  referred  to  a  special  master  to  take  and  report  the  ac- 
counting. He  reported  that,  notwithstanding  the  fact  that  appellant  had 
produced  in  evidence  several  other  seeding  machines  which  it  claimed  were 
proper  standards  of  comparison,  from  which  appellant  claims  it  appeared  that 
it  had  realized  no  profit  from  the  use  of  the  infringing  scraper,  the  record 
disclosed  no  proper  standard  of  comparison;  that  a  profit  of  $17,396.17  had 
been  received  by  appeUant  from  the  sale  of  seeders  employing  the  infringing 
scraper;  that  owing  to  the  sticky  character  of  the  soU  in  the  Northwest  ter- 
ritory, the  use  of  the  infringing  scraper  was  the  feature  that  made  appellant's 
seedingi  machines  marketable  in  that  locality ;  and  that  about  60  per  cent, 
of  appellant's  sales  of  seeders  using  the  infringing  scraper  was  made  in  that 
region,  and  that  the  said  profit  of  $17,396.17  was  attributable  to  the  presence 
of  the  scraper  in  suit  The  master  further  found  that  appellant  had,  by  its 
method  of  keeping  its  books  and  its  manner  of  conducting  its  said  business, 
so  commingled  the  proceeds  from  its  sales  of  seeders  as  to  make  it  practically 
impossible  for  appellee  to  ascertain  what  portion  of  said  profits  was  realized 
from  the  sale  of  the  infringing  scraper  as  distinguished  from  the  rest  of  the 
seeder;  that  appeUant  had  not  attempted  to  make  any  apportionment  of  the 
profits,  and  that  unless  it  were  possible  to  arrive  at  some  apportionment  from 
the  evidence  appellant  would,  under  the  rule  laid  down  in  the  Garretson 
Case,  111  U.  S.  121,  4  Sup.  Ct  291,  28  L.  Ed.  371,  be  Uable  for  the  whole 
amount  of  the  profits  realized  from  the  sale  of  the  complete  machine;  that 
the  furrow  opener  is  a  separable  part  of  the  seeder;  that  the  parts  of  the 
seeding  machine  sold  by  appellant  other  than  the  scraper  belonged  to  it ;  that 
an  approximate  apportionment  of  said  profits  between  the  scraper  and  the 
other  parts  of  the  machine  might  equitably  be  made  upon  the  basis  of  the 
ratio  of  the  relative  cost  of  the  two  parts,  which  he  ascertained  to  be  that  of 
two  to  one  in  favor  of  appellant,  or  $6,607.76  to  appellee  and  $10,788.41  to 
appellant,  which  adjustment  the  master  favorably  suggested  to  the  District 
Court,  with  the  proviso  that,  if  the  court  did  not  approve  of  that  method  of 
apportionment,  then  appeUant  should  be  decreed  to  pay  to  appellee  the  whole 
sum  of  $17,396.17  as  aforesaid.  The  District  Court  approved  the  master's 
findings  of  fact,  but  disapproved  his  apportionment  of  the  profits  and  the 
method  thereof. 

From  the  master's  report,  and  the  evidence  in  support  thereof,  the  court 
found  that  other  devices  were  successful  in  localities  where  the  drilling  for 
planting  was  comparatively  dry,  but  that  the  infringing  furrow  opeiier  cap- 
tared  the  Northwest  sticky  territory,  in  which  region  appellant  disposed  of 
about  60  per  cent,  of  its  infringing  product,  while  the  remaining  40  per  cent 
was  sold  for  use  in  localities  having  less  sticky  soils.  From  these  premises 
the  District  Court  proceeded  to  enter  a  decree  holding  appellant  for  the  total 
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profits  received  by  it  in  the  Northwestern  territory,  or  three-fifths  of  the  total 
profit  from  the  sale  of  seeders  bearing  the  infringing  furrow  openers  in  all 
localities,  being  the  sum  of  $10,437.70,  together  with  interest  from  the  date 
of  the  master*s  report,  and  costs. 

Seventy  errors  are  assigned  by  appellant,  which  may  be  summed  up  as  fol- 
lows, viz.: 

(1)  Appellee  had  not  given  appellant  notice  that  the  device  in  suit  was  pat- 
ented according  to  law. 

(2)  That  notwithstanding  several  available  standards  of  comparison  were  in 
evidence  showing  no  profits  thereover,  the  court  decreed  profits  and  held  the 
standards  offered  were  not  proper  standards. 

(3)  The  court  failed  to  require  appellee  to  prove  what  part  of  the  profits 
arose  from  the  scraper. 

(4)  The  court  held  that,  owing  to  the  failure  to  keep  and  show  books,  it  was 
impossible  to  determine  what  proportion  of  profits  was  due  to  the  use  of  the 
infringing  device. 

(5)  The  court  erred  in  holding  that  appellee  is  entitled  to  recover  the  entire 
profits  in  the  Northwest  territory,  in  view  of  the  CJourt  of.  Appeals'  exclusion 
of  claims  1,  2,  3,  and  4,  and  the  withdrawal  of  claim  9,  of  the  patent  in  suit 

(6)  The  court  held  that  the  infringing  device  was  deemed  necessary  to  suc- 
cess in  the  Northwest  territory. 

(7)  In  granting  substantial  profits,  the  court  was  indulging  in  speculaticm. 

(8)  The  court  overruled  appellant's  motion  to  require  appellee  to  apportion 
the  profits,  and  in  holding  that  the  burden  of  apportionment  was  on  appel- 
lant, since  appellee  made  no  attempt  to  apportion  profits. 

(9)  The  court  awarded  the  sum  of  $10,437.70  to  appellee  as  profits. 
Other  facts  appear  in  the  opinion. 

Fred  Gerlach  and  George  P.  Fisher,  both  of  Chicago,  111.,  for  ap- 
pellant. 

Border  Bowman,  of  Springfield,  Ohio,  for  appellee. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

KOHLSAAT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
ultimate  question  here  involved  is:  With  what  sum  should  appellant 
be  charged,  if  any,  as  profits  growing  out  of  the  sale  of  seeding  ma- 
chines using  the  infringing  scraper?  Having  ascertained  that  appel- 
lant realized  a  profit  of  $17,396.17  from  machines  so  equipped,  as  to 
which  finding  no  error  is  assigned,  it  was  the  duty  of  the  trial  court 
to  determine,  if  possible,  from  the  evidence,  what  part  of  that  profit,, 
if  any,  arose  from  the  use  of  the  infringing  furrow  opener. 

Where,  as  in  the  present  case,  the  proceeds  of  the  sales  of  seeders 
was  so  hopelessly  confused  as  to  make  such  discovery  impossible  from 
appellant's  books  and  business  methods  and  other  facts  in  evidence,, 
appellee  was  relieved  from  making  any  apportionment  of  profits,  and 
it  became  obligatory  upon  the  appellant  to  take  up  that  burden.  West- 
inghouse  Elec.  &  Mfg.  Co.  v.  Wagner  Elec.  &  Mfg.  Co.,  225  U.  S. 
604,  32  Sup.  Ct.  691,  56  L.  Ed.  1222,  41  L.  R.  A.  (X.  S.)  653.  This 
appellant  undertook  to  do  by  o  fife  ring  in  evidence  certain  other  fur- 
row opening  devices,  in  order  to  show  that,  by  the  use  thereof,  ap- 
pellant derived  no  profits  "over  what  it  would  have  had  in  using  other 
means  then  open  to  the  public,  and  adequate  to  enable  it  to  obtain  an 
equally  beneficial  result" — following  the  rule  laid  down  in  Tilghman 
v.  Proctor,  125  U.  S.  136,  8  Sup.  Ct.  894,  31  L.  Ed.  664,  Sessions  v, 
Romadka,  145  U.  S.  29,  12  Sup.  Ct.  799,  36  L.  Ed.  609,  and  Colum- 
bia Wire  Co.  v.  Kokomo,  194  Fed.  108,  114  C.  C.  A.  186. 
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We  do  not  deem  it  necessary  to  enumerate  the  various  devices  pro- 
duced in  evidence  by  appellant  as  so-called  standards  of  comparison. 
Suffice  it  to  say,  no  one  of  them  disclosed  the  infringing  scraper  in 
suit.  Some  of  them  were  not  open  to  appellant;  others  were  too 
broad  or  too  wide  or  too  thick  to  meet  the  requirements  of  seeding 
in  the  Northwest  territory;  some  were  double  disk  furrow  openers, 
some  single;  some  had  the  single  disk  with  cast  scraper;  and  some 
were  in  the  form  of  shoe  drills  or  furrow  openers.  After  going  care- 
fully into  all  these,  the  master  found  that  none  of  them  compared 
favorably  with  the  infringing  scraper,  or  could  be  used  as  a  standard 
of  comparison  therewith,  and  concluded  with  the  finding  that  in  the 
Northwest  territory,  with  its  sticky  soil,  the  seeders  equipped  with 
the  infringing  scraper  practically  supplanted  every  other  seeding  ma- 
chine, and  that,  in  order  to  get  an  entrance  into  the  sticky  soil  terri- 
tory, it  was  essential  that  appellee's  device  be  employed.  It  is  strong- 
ly corroborative  of  this  evidence  that  appellant  and,  as  the  evidence 
shows,  many  others  have  copied  it,  either  as  infringers  or  licensees. 
We  find  the  conclusion  of  the  master  well  supported  by  the  evidence. 

Appellant  introduced  evidence  to  show  that  subsequent  to  the  in- 
fringing period  it  used  a  noninfringing  single  disk  furrow  opener  with 
a  broad  scraper,  which  the  master  found  was  successful  in  the  North- 
west territory  for  a  short  time  and  then  suspended.  That  the  infringed 
scraper  lives,  and  that  the  broad  scraper  died,  would  seem  to  nega- 
tive the  claim  that  the  latter  was  adapted  to  the  sticky  territory's  re- 
quirements, even  if  the  former  were  competent.  Thus  we  are  led  to 
the  conclusion  that  it  was  the  infringing  scraper  that  commanded  the 
planting  trade  in  the  Northwest,  and  that  without  it  the  seeding  trade 
of  appellant  would  not  have  resulted  profitably  to  it.  We  further  con- 
clude that,  in  view  of  the  fact  that  appellant  made  it  impossible  for 
appellee  or  the  court  to  apportion  the  profits  as  between  the  infringing 
scraper  and  the  other  parts  of  said  seeding  machine,  appellee,  under 
the  decisions,  is  entitled  to  all  the  profit  realized  by  appellant  from 
the  sales  of  seeding  machines  carrying  said  infringing  scraper  in  said 
Northwest  territory.  There  seems  to  be  no  exception  to  the  finding 
of  the  District  Court  and  the  master  that  60  per  cent,  of  appellant's 
infringing  sales  were  had  in  said  Northwest  territory.  This  method 
of  apportioning  the  profits  seems  fair  to  us.  We  are  therefore  of 
the  opinion  that  the  decree  of  the  District  Court,  in  awarding  to  ap- 
pellee profits  to  the  amount  of  $10,437.70  against  appellant,  was  right 
upon  the  evidence. 

We  do  not  deem  the  objection  of  want  of  notice  well  taken.  The 
filing  of  the  bill  and  service  of  process  was  notice,  and  the  accounting 
period  was  then  begun.  American  Caramel  Co.  v.'  Thomas  Mills  & 
Bros.,  162  Fed.  147,  89  C.  C.  A.  171  (3d  Cir.,  C.  C.  A.). 

The  decree  of  the  District  Court  is  affirmed. 
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(220  Fed.  630) 

UNITED  STATES  v.  GREAT  NORTHERN  RY.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  5,  1915.) 

No.  2060. 

1.  Pleading  <©=>420 — Errors — Waiver — Ruling  as  to  Amendment. 

Plaintiff  waived  its  exception  to  the  ruling  that  an  amendment  of  the 
complaint  was  necessary  by  subsequently  making  the  amendment 

fEd.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  1408-1412 ;  Dec. 
Dig.  <g=>420.] 

2.  Master  and  Servant  ^=»17 — Hours  of  Service — Actions  for  Penalties 

— Pleading. 

Under  the  Hours  of  Service  Act  (Act  March  4,  1907,  c.  2039,  34  Stat 
1416  [Comp.  St.  1913,  §  8678])  §  2,  prohibiting  carriers  from  requiring  or 
permitting  trainmen  to  remain  on  duty  for  more  than  16  consecutive 
hours,  and  section  3  (section  8679)  providing  that  the  provisions  of  that 
act  shall  not  apply  in  any  case  of  casualty,  unavoidable  accident,  or  act 
of  God,  nor  where  the  delay  was  the  result  of  a  cause  not  known  to  the 
carrier  or  its  officer  or  agent  in  charge  of  the  employ^  at  the  time  he 
left  a  terminal,  and  which  could  not  have  been  foreseen,  in  an  action  for 
penalties  for  violations,  the  government  is  not  bound  in  its  complaint  to 
negative  all  possible  legal  excuses  within  the  proviso  of  section  3,  since, 
where  a  statute  put  an  exception  or  limitation  into  the  definition  of  a 
duty,  a  plaintiff  counting  on  a  breach  of  that  duty  must  by  liis  pleadings 
and  proof  negative  the  exception  or  limitation ;  but  where  a  statute  gives 
a  general  definition  of  a  duty,  and  subsequently  provides  that  a  violator 
shall  not  be  liable  under  certain  circumstances,  plaintiff  need  only  plead 
and  prove  the  violation  of  the  duty  as  defined,  leaving  it  to  defendant  to 
plead  and  prove  the  circumstances  saving  defendant  from  liability. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  16; 
Dec.  Dig.  <g=»17.] 

3.  Master  and   Servant  <®=»17 — Hours  of  Service — Actions  for  Penal- 

ties— Nature  of  Remedy — "Civil  Action.** 

Actions  for  violations  of  the  Hours  of  Service  Act  are  "civil  actions." 
[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  16: 

Dec.  Dig.  <g=»17. 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 

Civil  Action.] 

4.  Master  and  Servant  €=»13 — Hours  of  Service — Statutory  Provisions. 

The  Hours  of  Service  Act  should  be  liberally  construed  to  accomplish 
the  Intended  cure. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  14; 
Dec.  Dig.  «S=»13.] 

5.  Master  and  Servant  ^=»17 — Hours  of  Service — ^Actions  for  Penalties — 

Sufficiency  of  Evidence. 

In  actions  for  penalties  under  the  Hours  of  Service  Act,  if  affirmative 
defenses  are  pleaded,  the  proof  should  bring  the  case  clearly  within  the 
letter  as  well  as  within  the  spirit  of  the  proviso  of  section  3. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  16 ; 
Dec.  Dig.  «S=»17.] 

6.  Master  aKd  Servant  ^=»13 — Hours  of  Service — Statutory  Provisions — 

"Act  of  God" — '*Un avoidable  Accident" — **Ca8Ualty.'* 

Within  the  Hours  of  Service  Act,  an  "act  of  God"  consists  of  violence 
of  nature  in  which  no  human  agency  participates  by  act  or  omission,  an 
"unavoidable  accident**  is  one  occurring  while  the  railroad  company  and 
its  employes  are  in  the  exercise  of  due  care,  while  a  "casualty,"  differ- 
ing from  the  others  and  not  so  broad  as  to  deprive  them  of  meaning  and 
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use,  is  an  occurrence  or  happening  due  entirely  to  an  outside  human 
agency;  and  if,  when  a  train  leaves  a  terminal,  the  railroad  company, 
throu;;h  its  inspectors,  knows  or  by  the  exercise  of  due  care  might  foresee 
a  cause  that  would  be  likely  to  produce  an  accident  and  consequent  delay, 
the  delay  is  not  excusable;  and  hence  it  was  error  for  the  court,  in  an 
action  for  penalties,  to  charge  on  the  theory  that  a  casualty  meant  any 
occurrence  or  happening,  whether  unavoidable  or  avoidable  by  the  exer- 
cise of  due  care,  and  that  all  delays,  except  those  knowingly  and  willfully 
caused  by  the  railroad,  were  therefore  excusable,  and  to  charge  that 
the  question  of  inspection  had  no  bearing  on  the  case. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  14 ; 
Dec.  Dig.  «g=»13. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Act  of  God ;  Casualty ;  Unavoidable  Accident] 

7.  Master  and  Servant  ^=»17 — Hours  of  Service — Actions  for  Penaltoes — 
Evidence. 

In  an  action  for  penalties  under  the  Hours  of  Service  Act,  defended  on 
the  ground  of  unavoidable  accidents,  consisting  of  the  bursting  of  air 
hose  and  the  pulling  out  of  drawbars,  the  government  was  entitled  to 
prove,  as  tending  to  show  a  negligent  habit  of  the  officers  and  agents  of 
the  railroad  company,  that,  during  several  months  preceding  the  acci- 
dents in  question,  instances  of  like  trouble  were  of  daily  occurrence, 
though  the  purpose  and  effect  of  such  evidence  should  have  been  limited 
by  an  instruction  if  requested. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  16; 
Dec.  Dig.  «S=»17. 

Hours  of  service  of  employes,  see  note  to  United  States  v.  Houston  Belt 
&  Terminal  Ry.  Co.,  125  C.  C.  A.  485.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin ;  A.  L.  Sanborn,  Judge. 

Action  for  statutory  penalties  by  the  United  States  against  the  Great 
Northern  Railway  Company.  Judgment  for  defendant,  and  the  United 
States  brings  error.    Reversed. 

This  action  was  brought  to  recover  penalties  for  ten  alleged  violiitions  of 
Uie  Hours  of  Service  Act    34  Stat  L.  1415. 

So  far  as  trainmen  are  concerned.  Congress  enacted  in  section  2  that  no 
common  carrier  should  require  or  permit  any  such  employ^  to  be  or  remain 
on  duty  for  a  longer  period  than  16  consecutive  hours,  and  declared  in 
section  3  that  a  violator  of  section  2  should  be  liable  to  a  penalty  of  not 
more  than  9500,  with  a  proviso  as  follows:  "That  the  provisions  of  this  act 
shall  not  apply  in  any  case  of  casualty  or  unavoidable  accident  or  the  act 
of  God;  nor  where  the  delay  was  the  result  of  a  cause  not  known  to  the 
carrier  or  its  officer  or  agent  in  charge  of  such  employ 6  at  the  time  said  em- 
ployC  left  a  terminal  and  which  could  not  have  been  foreseen." 

Two  train  crews  of  five  men  each  were  involved.  As  the  delay  in  both 
instances  came  from  substantially  identical  causes,  an  outline  of  the  story 
of  one  train  will  suffice. 

Defendant  is  extensively  engaged  in  transporting  iron  ore  from  mines  near 
Kelly  Lake,  Minn.,  to  docks  at  Allouez,  near  Superior,  Wis.,  a  distance  of 
100  miles.  Rails,  cars,  and  engines  are  of  the  heaviest  types.  From  mines 
to  docks  the  grade  is  slightly  downhiU.  On  the  right-hand  track  of  the 
two  mains  the  loads  are  brought  down,  and  on  the  other  the  empties  are 
returned.  So  heavy  is  the  traffic  that  from  100  to  125  loads  are  taken  in  one 
train;  and  the  trains,  following  each  other  less  than  an  hour  apart  day 
and  night,  and  progressing  at  an  average  speed  of  little  over  6  miles  an 
hour,  usually  consume  nearly  the  whole  of  the  16  permitted  hours  in  making 
the  run.  On  June  18,  1912,  the  crew  of  train  1981  began  service  at  7 :45  p.  m. 
and  remained  on  duty  for  more  than  20  consecutive  hours.     When  this  train 
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had  covered  about  70  miles,  the  seventh  train  ahead  of  it  pnMed  out  some 
drawbars  and  broke  into  five  pieces.  The  cripple  and  the  six  intermediate 
trains  were  put  in  on  sidings  and  the  crews  were  relieved.  But  no  siding 
ahead  was  available  for  train  1981;  it  could  not  back  up,  either  on  ac- 
count of  its  weight  or  obstructing  other  down  trains;  it  could  not  cross 
over  to  the  other  main  track  without  blocking  the  stream  of  returning  emp- 
ties; and  the  men  in  charge  were  required  or  permitted  to  proceed  on  the 
main  track  to  destination. 

Delay  in  the  other  instance  was  caused  by  the  bursting  of  air  hose. 

PlaintifiTs  complaint,  as  originally  filed,  did  not  negative  the  conditions  of 
the  proviso.  On  defendant's  motion  the  court  held  that  such  an  amendment 
was  necessary.  Plaintiff  excepted  to  the  ruling,  but  later  made  the  amend- 
ment 

Plaintiff  offered,  but  was  not  permitted,  to  prove  that  between  April  1  and 
June  18,  1912,  from  2  to  7,  with  an  average  of  at  least  3,  break  in  twos  on 
defendant's  line  were  caused  each  day  by  the  pulling  out  of  drawbars  or  the 
bursting  of  hose. 

Plaintiff  excepted  to  the  following  instructions:  "Was  the  breaking  of 
the  drawbar  in  the  one  case,  and  the  breaking  of  the  hose  in  the  other,  a 
casualty  or  an  accident?  Did  it  happen  by  chance,  unexpectedly?  You  do 
not  have  to  find  it  was  unavoidable.  Therefore  you  do  not  have  to  find  that 
the  company  inspected.  If  the  first  exception,  casualty,  were  left  out,  and 
it  said  the  company  shall  be  excused  on  account  of  unavoidable  accident,  then 
you  might  have  to  find  they  had  done  everything  they  could  reasonably  to 
prevent  the  thing  that  occurred.  ♦  ♦  *  The  question  of  inspection  is  not 
one  bearing  on  the  case.  *  ♦  *  If  you  find  that  it  was  an  accident  and 
it  caused  the  delay,  even  though  it  was  avoidable,  the  company  could  not  be 
bound." 

Plaintiff  tendered,  and  the  court  refused  to  give,  the  following  instruction: 
"That  the  burden  is  upon  the  defendant  to  bring  itself  clearly  within  the 
proviso;  that  is,  that  the  delay  was  the  result  of  a  casualty,  unavoidable 
accident,  or  act  of  God,  or  of  a  cause  which  was  not  known  to  the  carrier 
at  the  time  the  crew  left  the  terminal,  and  which  could  not  have  been 
foreseen.  It  cannot  be  presumed,  in  the  absence  of  any  proof,  tliat  the 
company's  equipment  was  in  good  condition,  and  the  mere  statement  that 
the  delay  was  the  result  of  a  pulled  out  drawbar  in  one  instance  and  a 
bursted  air  hose  in  another  is  not,  standing  alone,  sufficient  to  excuse  the  de- 
fendant." 

John  A.  Aylward,  of  Madison,  Wis.,  and  Roscoe  F.  Walter,  of  Wash- 
ington, D.  C.,  for  the  United  States. 
J.  A.  Murphy,  of  Superior,  Wis.,  for  defendant  in  error. 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

BAKER,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  By 
subsequently  amending  its  complaint  plaintiff  waived  its  exception  to 
the  ruling  that  required  the  amendment ;  and  if  the  record  were  other- 
wise free  from  error,  we  shquld  not  take  up  this  question  of  pleading. 
But  since  a  new  trial  must  be  ordered  on  account  of  errors  duly  pre- 
served for  review,  we  deem  it  proper  to  put  plaintiff  in  position  to 
move  the  trial  court  to  strike  out  the  amendment. 

[2]  The  principle  (for  the  rule  is  not  a  mere  artificiality)  is  this: 
If  a  statute  puts  an  exception  or  limitation  into  the  definition  of  duty, 
then  a  plaintiff,  counting  on  a  breach  of  the  duty,  must  plead  and  prove 
the  negative  of  the  exception  or  limitation.  Example :  A  statute  re- 
quires a  railroad  to  maintain  fences  along  its  right  of  way  except  at 
highway  crossings  and  within  the  limits  of  cities  and  towns.  Plaintiff, 
damaged  by  reason  of  a  break  in  the  fence,  must  plead  and  prove,  in 
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order  to  establish  a  failure  in  duty,  that  the  break  in  the  fence  existed 
outside  of  highway  crossings  and  the  limits  of  cities  and  towns.  If, 
however,  a  statute  gives  a  general  definition  of  duty  and  then  subse- 
quently provides  that  a  violator  shall  not  be  liable  under  such  and  such 
circumstances,  plaintiff  need  plead  and  prove  no  more  than  the  violation 
of  the  duty  as  defined,  and  defendant  must  plead  and  prove  the  circum- 
stances that  save  him  from  liability.  Example:  A  railroad  fencing 
statute  in  the  same  words  as  above,  which  then  adds  that  the  statute 
shall  not  apply  in  any  case  of  casualty  or  unavoidable  accident  or  act 
of  God  unless  the  railroad  has  failed  to  use  diligence  in  making  repairs 
after  actual  or  constructive  notice  of  the  break.  Under  such  a  statute, 
plaintiff  must  plead  and  prove,  as  before,  the  negative  of  the  limitation 
in  the  definition,  but  not  the  negative  of  all  possible  legal  excuses ;  if 
any  such  exists,  it  must  be  pleaded  and  proven  as  a  defense  against  the 
consequences  of  the  violation  of  the  defined  duty.  As  the  proviso  in 
the  hours  of  service  statute  is  not  an  exception  or  limitation  in  the 
definition  of  duty,  but  only  subsequently  affords  certain  exemptions 
from  liability  for  violations  of  the  defined  duty,  the  court  erred  in  re- 
quiring plaintiff  to  amend  its  complaint  by  negativing  all  possible  legal 
excuses  for  the  violations  that  were  duly  set  forth.  Teel  v.  Fonda,  4 
Johns.  (N.  Y.)  304;  Hart  v.  Cleis,  8  Johns.  (N.  Y.)  41 ;  Smith  v.  U.  S., 
Fed  Cas.  No.  13,122;  McGear  v.  Woodruff,  33  N.  J.  Law,  213,  and 
cases  cited;  Chicago,  B.  &  Q.  Rid.  v.  Carter,  20  111.  391. 

[3-5]  To  protect  the  lives  of  employes  and  of  the  traveling  public 
against  accidents  due  to  loss  of  efficiency  from  overwork  was  the  pur- 
pose of  limiting  the  hours  of  continuous  service.  Actions  for  viola- 
tions are  civil ;  and  the  statute,  in  view  of  its  purpose,  should  be  liberal- 
ly construed  to  accomplish  the  intended  cure.  If  affirmative  defenses 
are  pleaded,  the  proof  should  bring  the  case  clearly  within  the  letter 
as  well  as  within  the  spirit  of  the  proviso.  U.  S.  v.  111.  Centr.  Rid. 
(D.  C.)  180  Fed.  630;  U.  S.  v.  Kansas  City  So.  Rid.  (D.  C.)  189  Fed. 
471;  U.  S.  V.  Denver  &  R.  G.  Rid.  (D.  C.)  197  Fed.  629;  U.  S.  v. 
Kansas  City  So.  Rid.,  202  Fed.  828,  121  C.  C.  A.  136;  U.  S.  v.  Great 
Northern  Rid.  (D.  C.)  206  Fed.  838;  U.  S.  v.  Mo.  Pac.  Rid.  (D.  C.) 
206  Fed.  847;  Great  Northern  Rid.  v.  U.  S.,  211  Fed.  309,  127  C.  C. 
A.  595;  U.  S.  v.  Atchison,  T.  &  S.  F.  Rid.  (D.  C.)  212  Fed.  1000. 

[I]  A  consideration  of  the  proviso  will  furnish  a  basis  for  deter- 
mining the  other  assignments  of  error.  If  the  view  that  was  acted 
upon  by  the  court  throughout  the  trial  is  correct,  namely,  that  "casual- 
ty" means  any  occurrence  or  happening,  whether  unavoidable  or  avoid- 
able by  the  exercise  of  due  care  on  the  part  of  the  railroad,  and  there- 
fore excuses  all  delays  except  those  knowingly  and  willfully  caused 
by  the  railroad,  then  it  seems  clear  to  us  that  Congress  stands  convicted 
of  having  followed  up  "casualty"  with  a  series  of  meaningless  and 
purposeless  expressions.  But,  if  the  result  can  fairly  be  reached,  courts 
must  ascribe  a  meaning  and  a  purpose  to  every  part  of  a  statute.  Look- 
ing at  the  proviso  as  a  whole,  and  with  the  intent  of  leaving,  if  possible, 
vitality  in  all  its  parts,  we  conceive  that  Congress  said  to  the  railroads  : 
You  need  not  pay  penalties  for  violations  in  the  following  instances: 
Act  of  God.  You  are  excusable  for  delay  caused  by  violence  of  nature 
136C.C.A.— 16 
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in  which  no  human  agency  participates  by  act  or  omission.  For  ex- 
ample, a  washout  due  to  an  unprecedented  flood  that  was  not  and  could 
not  reasonably  have  been  anticipated.  Unavoidable  accident.  You  are 
excusable  if,  at  the  time  and  place  of  the  accident  that  caused  the  delay, 
you,  through  your  employes,  were  in  the  exercise  of  due  care.  For  ex- 
ample, a  switchtender  falls  dead  at  an  open  switch  and  a  collision  im- 
mediately follows  without  any  one's  fault.  Last  clause  of  the  proviso, 
explanatory  of  unavoidable  accident.  But  you  are  not  excusable  if,  at 
the  time  a  train  leaves  a  terminal,  you,  through  your  inspectors,  either 
knew  or  by  the  exercise  of  due  care  might  have  foreseen  a  cause  that 
would  be  likely  to  produce  an  accident  and  consequent  delay.  For 
example,  incompetent  trainmen  or  defective  or  inefficient  drawbars  or 
air  hose,  particularly  if  you  had  notice  of  a  succession  of  accidents  due 
to  those  causes.  Casualty  (which  must  differ  from  the  other  defenses 
and  must  not  be  so  broad  as  to  deprive  them  of  meaning  and  use).  You 
are  excusable  for  delay  from  an  occurrence  or  happening  due  entirely 
to  an  outside  human  agency.  For  example,  your  train  is  overturned 
by  a  train  of  another  railroad  at  a  crossing  by  reason  of  the  other 
road's  trainmen's  disobedience  of  the  interlock  signals.  And  finally, 
if  you  cannot  establish  one  of  these  defenses  by  a  fair  preponderance 
of  the  evidence,  you  must  pay  the  penalty  for  keeping  your  employ6s 
on  duty  an  excessive  time. 

Error  was  therefore  committed  in  giving,  and  in  refusing  to  give, 
the  instructions  quoted  in  the  statement  of  the  case. 

[7]  Excuse  for  the  delays  in  this  case  as  shown  by  the  evidence  could 
only  come  under  the  head  of  unavoidable  accident.  Against  defend- 
ant's claim  of  excuse  plaintiff  was  entitled  to  prove,  as  it  offered,  that 
during  several  months  preceding  the  accidents  in  question  instances  of 
like  trouble  were  of  daily  occurrence.  A  defendant  of  course  is  not  to 
be  convicted  of  a  particular  violation  by  showing  that  at  other  times  he 
committed  other  violations.  And  defendant  in  this  case  would  be 
entitled  to  an  instruction  limiting  the  purpose  and  effect  of  this  evi- 
dence. But  it  was  clearly  admissible  "as  tending  to  show  a  negligent 
habit  of  the  officers  and  agents  of  the  railroad  company."  Grand 
Trunk  Rid.  v.  Richardson,  91  U.  S.  454,  470  (23  L.  Ed.  356) ;  District 
of  Columbia  v.  Armes,  107  U.  S.  519,  2  Sup.  Ct.  840,  27  L.  Ed.  618; 
Cleveland,  etc..  Rid.  v.  Newell,  104  Ind.  264,  3  N.  E.  836,  54  Am.  Rep. 
312;  Rockford  Gas  Co.  v.  Ernst,  68  111.  App.  300;  29  Cyc.  611,  612. 
Phillips  V.  Town  of  Willow,  70  Wis.  6,  34  N.  W.  731,  5  Am.  St.  Rep. 
114,  relied  on  by  defendant  as  holding  to  the  contrary,  is  distinguish- 
able because  the  court  notes  that  the  evidence  of  the  prior  accident  was 
offered,  not  to  show  notice  of  defect,  but  to  prove  that  the  stone  (the 
claimed  defect)  was  in  the  traveled  part  of  the  highway. 

On  the  evidence  in  the  record  the  case  was  one  to  be  submitted  to  the 
jury  under  proper  instructions. 

The  judgment  is  reversed  for  further  proceedings  not  inconsistent 
with  this  opinion. 
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(220Fe<L  635) 

DELANO  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  5,  1915.) 

No.  2148. 

Master  and  Servant  ^=:>13 — ^Hours  of  Service  Act — Construction. 

A  railroad  company  Is  not  relieved  from  liability  for  violation  of  Hours 
of  Service  Act  March  4,  1907,  c.  2939,  §  2,  34  Stat.  1416  (Comp.  St.  1913, 

5  8678),  by  requiring  a  train  dispatcher  In  a  night  and  day  office  to  re- 
main on  duty  for  more  than  9  hours  In  each  24-hour  period,  by  the  fact 
that  during  a  part  of  such  time  he  Is  employed  otherwise  than  as  train 
dispatcher. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  14; 
Dec.  Dig.  <S=>13. 
Hours  of  service  of  employes,  see  note  to  United  States  v.  Houston  Belt 

6  G.  Ry.  Co.,  125  C.  C.  A.  485.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  Illinois;  J.  Otis  Humphrey, 
Judge. 

Action  by  the  United  States  against  Frederick  A.  Delano,  William 
K.  Bixby,  and  Edward  B.  Pryor,  receivers  of  the  Wabash  Railroad 
Company,  to  recover  penalties.  Judgment  for  the  United  States,  and 
defendants  bring  error.    Affirmed. 

J.  L.  Minnis  and  N.  S.  Brown,  both  of  St.  Louis,  Mo.,  and  R.  H. 
McAnulty,  Walter  McC.  Allen,  and  Otis  Scott  Htunphrey,  all  of 
Springfield,  111.,  for  plaintiffs  in  error. 

Edward  C.  Knotts,  of  Carlinville,  111.,  for  the  United  States. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Plaintiffs  in  error,  defendants  below,  were 
adjudged  to  have  violated  the  Hours  of  Service  Act.  34  Stat.  L. 
1415. 

Plaintiff  declared  that  defendants  were  engaged  in  operating  a  rail- 
road in  interstate  commerce,  and  that  they  required  a  telegrapher,  who 
was  employed  by  them  in  a  day  and  night  station  to  receive  and  de- 
liver orders  affecting  train  movements,  to  be  on  duty  11  hours  and 
30  minutes  during  each  24-hour  period. 

In  a  special  plea  defendants  admitted  all  the  averments  of  the  dec- 
laration except  the  one  respecting  the  service  of  the  operator.  Con- 
cerning that,  they  alleged  that  he  performed  the  duties  of  a  train 
dispatcher  during  the  first  six  hours  of  his  service  and  that  during  the 
remaining  five  hours  and  a  half  he  was  set  at  other  duties  that  did  not 
pertain  to  or  affect  the  movements  of  trains. 

A  demurrer  to  the  plea  was  sustained ;  defendants  declined  to  plead 
further;   and  judgment  followed. 

Section  1  enacts  that: 

"The  term  'employees*  as  used  In  this  act  shall  be  held  to  mean  persons 
actually  engaged  in  or  connected  with  the  movement  of  any  train." 

By  exclusion  or  omission  ticket  sellers  and  inspectors  or  repairers 
of  telegraph  lines  and  apparatus  are  not  within  the  statute.     If  our 
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train  dispatchers,  defendants  inquire,  may  lawfully  be  employed,  after 
we  relieve  them  from  train  dispatching,  by  the  Majestic  Theater  to  sell 
tickets  or  by  the  Western  Union  to  inspect  and  repair  telegraph  lines 
and  apparatus,  why  may  not  we  also  lawfully  employ  them  in  like  ca- 
pacities ? 

An  answer  requires  an  examination  of  section  2,  which  is  as  fol- 
lows: 

"Sec.  2.  That  It  shall  be  unlawful  for  any  common  carrier,  its  officers  or 
agents,  subject  to  this  act  to  require  or  permit  any  employ^  subject  to  this 
act  to  be  or  remain  on  duty  for  a  longer  period  than  sixteen  consecutive 
hours,  and  whenever  any  such  employ^  of  such  common  carrier  shall  have 
been  continuously  on  duty  for  sixteen  hours  he  shall  be  relieved  and  not 
required  or  permitted  again  to  go  on  duty  until  he  has  had  at  least  ten 
consecutive  hours  off  duty;  and  no  such  employ^  who  has  been  on  duty 
sixteen  hours  In  the  aggregate  in  any  twenty-four  hour  period  shall  be  re- 
quired or  permitted  to  continue  or  again  go  on  duty  without  having  had  at 
least  eight  consecutive  hours  off  duty:  Provided,  that  no  operator,  train 
dispatcher,  or  other  employ^  who  by  the  use  of  the  telegraph  or  telephone 
dispatches,  reports,  transmits,  receives,  or  delivers  orders  pertaining  to  or 
affecting  train  movements  shall  be  required  or  permitted  to  be  or  remain 
on  duty  for  a  longer  period  than  nine  hours  In  any  twenty-four-hour  period 
In  all  towers,  offices,  places,  and  stations  continuously  operated  night  and 
day." 

To  protect  the  lives  of  employes  and  of  the  traveling  public  against 
accidents  due  to  loss  of  efficiency  from  overwork  was  the  purpose 
of  limiting  the  hours  of  service.  Actions  for  violations  are  civil; 
and  the  statute,  in  view  of  its  purpose,  should  be  liberally  construed 
to  accomplish  the  intended  cure.  U.  S.  v.  Great  N.  Ry.  Co.  (at  this 
session)  220  Fed.  630,  136  C.  C.  A.  238.  and  cases  cited. 

Defendants  admit  that  the  employe  involved  in  this  case  was  en- 
gaged and  used  by  them  as  a  train  dispatcher.  Therefore  he  was 
within  the  class  defined  in  section  1.  But  in  protecting  him  under  sec- 
tion 2  Congress  stated  no  class  of  duties  in  which  he  might  be  over- 
worked by  defendants  and  so  rendered  inefficient  as  a  train  dispatcher. 
To  justify  defendants'  claim,  the  statute  should  read  that: 

"No  train  dispatcher  shall  be  required  or  permitted  to  be  on  duty  as  a 
train  dispatcher  for  a  longer  period  than  nine  hours  in  any  twenty-four-hour 
period,  but  after  he  has  been  relieved  as  a  train  dispatcher  the  carrier  may 
require  him  to  serve  as  a  ticket  seller,  provided  he  be  given  eight  consecutive 
hours  off  duty." 

That,  however,  is  not  the  way  the  statute  was  written.  An  adoption 
of  defendants'  revision  would  be  not  only  contrary  to  recognized  can- 
ons of  statutory  construction,  but  also  destructive  of  the  intended 
cure  of  a  recognized  evil.  It  is  a  matter  of  common  knowledge  (at- 
tested by  the  carriers'  petitions  to  the  Interstate  Commerce  Commis- 
sion immediately  after  the  passage  of  the  act  for  time  in  which  to 
secure  additional  shifts  of  train  dispatchers)  that  prior  to  the  act  car- 
riers were  having  24-hours  work  divided  between  two  shifts,  and  that 
at  most  of  the  stations  the  train  dispatchers  acted  also  as  ticket  sellers 
or  in  other  capacities.  If  12  hours  of  mixed  work  as  train  dispafrher 
and  ticket  seller  is  forbidden,  it  would  be  simply  an  evasion  to  re- 
quire 6  consecutive  hours  of  duty  as  a  train  dispatcher  to  be  followed 
by  6  consecutive  hours  of  duty  as  a  ticket  seller.     The  evil  to  be 
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cured  did  not  come  from  the  employes'  selling  tickets  or  doing  work 
for  other  people  when  off  duty,  but  from  the  power  of  the  carriers, 
customarily  exercised,  to  require  their  employes  who  were  concerned 
with  train  movements  to  do  extra  and  overtime  work. 

Our  conclusion  is  supported,  we  believe,  by  the  decisions  in  Balti- 
more &  Ohio  R.  Co.  V.  Interstate  Commerce  Commission,  221  U.  S. 
612,  31  Sup.  Ct.  621,  55  L.  Ed.  878;  Missouri,  K.  &  T.  R.  Co.  v. 
United  States,  231  U.  S.  112,  34  Sup.  Ct.  26,  58  L.  Ed.  144;  United 
States  V.  Great  N.  R.  Co.  (D.  C.)  206  Fed.  838;  San  Pedro,  L.  A. 
&  S.  L.  R.  Co.  V.  United  States,  213  Fed.  326,  130  C.  C.  A.  28. 
And  it  accords  with  the  contemporaneous  construction  put  upon  the 
act  by  the  administrative  officers  (In  re  Georgia  Southern  &  F.  R.  Co., 
13  Interst.  Com.  Com'n  R.  134;  In  re  Various  Carriers,  13  Interst. 
Com.  Com'n  R.  142;  Instructions  to  Carriers  for  Reporting  Hours 
of  Service,  March  16,  1908),  whose  interpretation  is  entitle^  to  great 
weight  and  should  not  be  overturned  without  clear  and  cogent  rea- 
sons (United  States  v.  Moore,  95  U.  S.  763,  24  L.  Ed.  588 ;  Heath  v. 
Wallace,  138  U.  S.  582,  11  Sup.  Ct.  380,  34  L.  Ed.  1063;  United 
States  V.  Trans-Missouri  Freight  Ass*n,  166  U.  S.  290,  370,  17  Sup. 
Ct.  540,  41  L.  Ed.  1007). 

The  judgment  is  affirmed. 


(220  Fed  637) 

BALL  V.  IMPROVED  PROPERTY  HOLDING  CO.  OF  NEW  YORK. 

EQUITABLE  TRUST  CO.  OF  NEW  YORK  v.  IMPROVED  PROPERTY 
HOLDING  CO.  OF  NEW  YORK  et  al. 

In  re  HOWLAND. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  12,  1915.) 

No.  120. 

1.  Receivebs  ^=>162 — Income — Disposition — Mobtoaoes — Priorities. 

When  a  receiver  of  a  corporation's  property  was  appointed,  a  mortgage 
on  a  part  of  the  property  was  in  default,  but  unsecured  creditors  be- 
lieved, if  a  foreclosure  could  be  delayed,  that  a  settlement  and  reorganiza- 
tion could  be  arranged,  and  the  business  carried  on  successfully.  By 
agreement  of  the  complainant,  defendant,  the  receivers,  and  committees- 
for  all  classes  of  bondholders,  an  order  was  accordingly  made  setting  aside 
10  per  cent,  of  the  gross  rents  and  income  of  the  property  for  expenses, 
and  providing  for  operating  and  maintenance  charges  and  expenses,  and 
for  the  use  of  the  remainder  to  pay  ground  rent  and  charges  matured  and 
unpaid  prior  to  the  appointment  of  the  receivers.  Held,  that  this  operated 
to  set  apart  the  rents  of  the  mortgaged  property  for  the  payment  of  the 
mortgage,  and  hence  a  separate  receiver  subsequently  appointed  for  the: 
mortgaged  property  was  entitled  to  the  rents  from  such  property  due  prior 
to  the  receivership  in  preference  to  a  receiver  for  the  general  creditors. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent.  Dig.  §  277;  Dec.  Dig.. 
«=>162.] 

2.  Appeal  and  Error  <S==>1008 — Review — Questions  of  Fact. 

Where  the  District  Judge,  who  heard  a  petition  by  a  receiver  for  the- 
general  creditors  of  the  property  of  a  corporation  to  compel  receivers  of 
property  covered  by  a  mortgage  to  turn  over  to  him  certain  rents,  wa» 
familiar  with  all  the  prior  proceedings,  his  statement  that  the  disposition 
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of  such  rents  was  with  the  consent  of  the  petitioning  receiver's  predeces- 
sors in  office,  must  be  accepted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  {{  3d55~ 
3960,  3962-3969;  Dec.  Dig.  <e=»1008.] 

3.  Receivebs  ^=>67 — Right  to  Pbopertt — Priobities. 

A  petition  by  the  receiver  for  the  general  creditors  of  the  property  of  a 
corporation  to  compel  the  receivers  of  the  property  covered  by  a  mortgage 
to  turn  over  to  him  certain  rents  was  properly  denied,  where  the  money 
had  already  been  spent  and  accounted  for  under  the  court's  direction. 

[Ed.  Note.— For  other  cases,  see  Receivers,  Cent  Dig.  §§  117-122 ;  Dec 
Dig.  <e=»67.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

On  appeal  from  an  order  of  the  District  Court  for  the  Southern 
District  of  New  York  denying  the  application  of  Silas  W.  Rowland, 
as  receiver  for  the  general  creditors  of  the  property  of  the  Improved 
Property  Holding  Company  of  New  York  which  is  not  covered  by 
the  mortgages  of  the  said  company,  to  compel  the  receivers  of  the 
property  of  the  said  company  which  is  covered  by  its  mortgage  of 
June  1,  1906,  to  turn  over  to  him  certain  assets  which  are  in  his  pos- 
session. 

William  M.  Chadbourne  and  Walter  Ralston  Nelles,  both  of  New 
York  City,  for  receiver. 

Henry  H.  Pierce,  Garrard  Glenn,  and  Edward  H.  Green,  all  of 
New  York  City,  for  committee  of  Series  A  bondholders. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.  [1]  The  present  controversy  relates  to  the  dis- 
position of  a  sum  approximating  $8,000,  which  is  made  up  of  various 
items  due  to  the  mortgagor — ^the  Improved  Property  Holding  Com- 
pany— for  rent  from  its  tenants  prior  to  May  21,  1912,  when  the  or- 
der appointing  Burlingham  and  O'Donohue  temporary  receivers  was 
made.  By  this  order  they  were  "authorized  to  collect  the  rents,  in- 
come, tolls,  and  profits  of  the  said  premises  and  property."  This  or- 
der was  continued  May  31,  1912,  and  Robert  E.  Dowling,  an  addition- 
al receiver,  was  appointed.  They  were  again  appointed  receivers  of 
**all  the  property  of  said  defendant,  real,  and  personal  and  mixed,  of 
whatsoever  kind  and  description,  *  *  *  including  *  *  *  rents, 
issues,  profits,  and  income  accruing  and  to  accrue.  *  *  *  "  It  pro- 
vided further: 

"That  the  said  receivers  be  and  they  hereby  are  authorized  to  run,  manage, 
and  operate  the  said  buildings  and  properties,  to  coUect  the  rents,  income,  and 
profits  of  the  said  buildings  and  properties,  acting  in  all  things  subject  to  the 
supervision  of  this  court." 

The  first  question  therefore  is:  To  whom  do  these  sums  due  for 
rent  prior  to  the  receivership  belong?  If  they  were  covered  by  the 
mortgage  of  the  so-called  A  properties,  they  obviously  belong  to  the 
A  receivers ;  if  not  so  covered,  they  would,  with  equal  certainty,  be- 
long to  the  Property  Holding  Company  and  its  receiver.  There  was 
a  controversy  between  the  A  receivers  and  the  general  receiver  as  to 
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the  ownership  of  these  rents.  When  the  Ball  suit  was  instituted  in 
May,  1912,  the  A  mortgage  was  in  default,  and  a  foreclosure  action 
could  have  been  commenced  at  any  time.  But  the  unsecured  cred- 
itors believed,  if  such  an  action  could  be  delayed,  that  a  settlement 
and  a  reorganization  could  be  arranged,  and  the  company's  business 
carried  on  successfully  in  the  future.  It  was  hardly  to  be  supposed, 
however,  that  the  A  bondholders  would  agree  to  such  a  delay,  unless 
some  consideration  was  offered  them  for  their  forbearance. 

That  a  modus  vivendi  was  agreed  upon  is  evidenced  by  the  order 
of  June  17,  1912,  by  which  the  receivers,  after  setting  aside  10  per 
cent,  of  the  gross  rents  and  income  of  the  property  for  expenses  and 
providing  for  operating  and  maintenance  charges  and  expenses,  were 
to  use  the  remainder  of  the  fund  to  pay  ground  rent  and  charges 
matured  and  unpaid  prior  to  the  appointment  of  the  receivers.  This 
order  was  consented  to  by  the  complainant,  defendant,  the  receivers, 
and  the  committees  for  all  classes  of  bondholders,  and  it  is  not  easy 
to  see  why  it  did  not  operate  to  set  apart  the  rents  of  the  A  proper- 
ties for  the  payment  of  the  A  mortgage.  It  seems  to  us  entirely  clear 
that  the  sum  in  question  was  turned  over  to  the  receiver  of  the  prop- 
erties as  a  part  of  the  agreement  that  more  time  should  be  given  in 
which  to  effect  a  reorganization,  that  it  was  an  entirely  fair  and  rea- 
sonable thing  to  do,  and  cannot  now  be  repudiated  by  those  who  re- 
ceived the  benefit. 

[2]  Judge  Hough,  who  heard  the  petition  of  Mr.  Rowland  in  the 
District  Court,  was  familiar  with  all  the  prior  proceedings  and  we 
must  accept  his  statement  that  the  actua'l  disposition  of  the  past-due 
rents  was  made  with  the  consent  of  the  receivers  who  preceded  Mr. 
Rowland  in  office.  In  short,  we  cannot  resist  the  conclusion  that  the 
situation  was  well  known  to  all  the  creditors,  and  that  with  full  knowl- 
edge of  the  fact  and  with  the  hope  that  a  settlement  could  be  ar- 
ranged they  consented  that  the  A  bondholders  should  not  by  delay 
lose  the  benefit  of  the  rents. 

[3]  Another  exceedingly  practical  reason  why  the  money  which  the 
petitioner  seeks  to  reach  cannot  be  paid  is  that  it  has  already  been 
spent  and  accounted  for  under  the  direction  of  the  court. 

The  order  is  affirmed,  with  costs. 


(220  Fed.  639) 

In  re  NG  WAH  CHUNG. 

NG  WAH  CHUNG  v.  TRENTIS,  Immigrant  Inspector. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  6,  1915.) 

No.  2102. 

AuEivs  ^=:>32 — Deportation  of  Chinese — Regularity  of  Proceedings. 

Evidence  considered,  in  a  liabeas  corpus  proceeding  by  a  Chinese  person 
ordered  deported,  and  held  insufficient  to  sustain  the  charge  tliat  he  was 
not  given  a  fair  hearing  before  the  immigration  inspector. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  §§  84,  92,  9^-95 ;  Dec. 
Dig.  <S=>32. 

What  Chinese  persons  are  excluded  from  the  United  States,  see  note 
to  Wong  You  V.  United  States,  104  C.  C.  A.  538.] 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois;  George  A.  Carpenter, 
Judge. 

Habeas  corpus  proceeding  by  Ng  Wah  Chung  against  Percy  L. 
Prentis,  Immigration  Inspector  in  charge  at  Chicago.  Petition  dis- 
missed, and  petitioner  appeals.    Affirmed. 

Wm.  R.  Medaris,  of  Chicago,  111.,  for  appellant. 

John  E.  Byrne,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Appellant^  a  person  of  Chinese  descent, 
appeals  from  an  order  discharging  a  writ  of  habeas  corpus  and  remand- 
ing him  to  the  custody  of  the  immigrant  inspector. 

The  basis  of  the  petition  for  the  writ  was  that  petitioner  was  ar- 
rested and  tried  on  a  warrant  charging  that  he  was  an  alien  likely  to 
become  a  public  charge,  while  the  deportation  warrant  found  that 
charge  to  be  true  and  also  another,  namely,  that  petitioner  was  unlaw- 
fully in  this  country  because  of  having  entered  without  inspection, 
regarding  which  latter  charge  petitioner  was  given  no  notice  before 
trial  and  no  opportunity  to  defend. 

Deportation  would  be  sustained,  if  petitioner  had  a  fair  hearing  upon 
the  charge  in  the  warrant  of  arrest.  Appellant  challenges  the  fairness 
of  the  hearing  on  that  issue ;  but  we  refrain  from  entering  upon  that 
branch  of  the  case,  because  we  find  from  the  record  that  petitioner  and 
his  counsel  had  notice  that  the  hearing  before,  the  immigration  officer 
would  include  both  charges. 

The  petition  and  the  answer  joined  issue  on  this  question  of  notice, 
and  the  evidence  presented  to  the  court  was  all  embodied  in  a  written 
stipulation. 

It  was  stipulated,  among  other  things,  that : 

"A  formal  hearing  under  the  rules  of  the  Department  of  Labor  was  ac- 
corded petitioner,  at  which  the  following  proceedings  were  had: 

"Mr.  Eby:  Mr.  Kan,  advise  the  alien  of  the  nature  of  the  charges  against 
him. 

"Mr.  Medaris:  Let  me  see  the  warrant.  (Whereupon  Mr.  Eby  exhibited 
formal  warrant  containing  one  charge,  as  above  set  forth.) 

"Mr.  Kan  spoke  to  petitioner  In  the  Chinese  language,  and  Mr.  Kan  says 
he  advised  petitioner  he  was  being  given  a  hearing  on  the  charge  of 
being  unlawfully  within  the  United  States,  because  a  person  likely  to  be- 
come a  public  charge,  and  because  he  entered  without  inspection." 

Mr.  Eby  was  the  examining  inspector,  Mr.  Kan  the  official  interpreter, 
and  Mr.  Medaris  the  counsel  of  petitioner.  There  was  no  stipulation 
of  fact,  and  no  testimony  to  the  effect,  that  petitioner  did  not  under- 
stand that  the  witnesses  about  to  be  examined  would  testify  concerning 
both  charges.  At  the  habeas  corpus  trial  the  court  could  make  no  other 
finding  than  that  petitioner  had  notice.  Formal  pleadings  at  hearings 
of  aliens  before  examining  inspectors  are  neither  required  nor  con- 
templated. Rule  22  of  the  Department  of  Labor,  promulgated  under 
authority  of  the  statute,  provided : 

"If  during  the  hearing  new  facts  are  proved,  which  constitute  a  reason, 
in  addition  to  those  stated  in  the  warrant  .of  arrest,  why  the  alien  is  in 
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the  country  in  violation  of  the  law.  the  alien's  attention  should  be  directed 
to  such  facts  and  reason,  and  he  should  be  given  an  opportunity  to  show 
why  he  should  not  be  deported  therefor." 

Hence,  if  the  only  question  concerning  the  fairness  of  the  hearing 
was  whether  petitioner  had  notice  of  the  additional  charge,  this  case 
would  be  at  an  end.  But  petitioner  was  also  entitled  to  "an  opportunity 
to  show  why  he  should  not  be  deported  therefor."  The  stipulation  sets 
out  the  testimony  of  petitioner  and  Mr.  Kan.  This  testimony  shows 
that,  against  his  then  claim  of  having  been  born  in  the  United  States, 
he  admitted,  when  arrested,  that  he  was  born  in  China ;  that  petitioner 
at  the  hearing  admitted,  on  being  confronted  with  the  papers,  that  he 
stated  when  he  landed  at  Vancouver,  B.  C,  and  there  paid  a  $500  head 
tax,  that  he  was  bom  in  China;  that  he  went  through  Canada  to 
Windsor ;  that  from  there  he  traveled  to  Chicago  concealed  in  a  freight 
car  (the  route  commonly  known  as  the  "underground") ;  that  he  was 
not  inspected,  and  evaded  inspection  by  the  United  States  immigrant 
officers;  and  that  when  he  emerged  from  the  freight  car  at  Chicago 
he  was  arrested.  The  stipulation  admits  that  petitioner  was  represented 
by  counsel,  and  that  petitioner  and  his  counsel  chose  to  rest  the  case 
upon  the  testimony  of  the  above-named  witnesses.  There  was  no  stip- 
ulation of  fact,  and  no  testimony  to  the  effect,  that  petitioner  had  other 
testimony  to  offer.  So  the  case  is  reduced  to  the  contention  that  peti- 
tioner did  not  have  a  fair  hearing  because  his  counsel,  who  was  present 
at  the  hearing,  did  not  understand  that  both  charges  were  to  be  in- 
vestigated. At  the  habeas  corpus  trial  the  burden  of  establishing  this 
contention,  in  view  of  the  notice  to  petitioner  and  the  opportunity  given 
him  to  meet  both  charges,  was  upon  petitioner.  It  is  claimed  that  the 
contention  is  established  by  the  facts  that  counsel  asked  for  and  was 
given  the  warrant  of  arrest,  which  contained  but  the  one  charge,  and 
that  h«  limited  his  cross-examinations  to  the  one  charge.  But  the 
request  to  see  the  warrant  of  arrest  was  made  in  connection  with  the 
inspector's  direction  to  the  interpreter :  *'Advise  the  alien  of  the  nature 
of  the  charges  against  him."  There  was  no  stipulation  of  fact,  and  no 
testimony  to  the  effect,  that  counsel  failed  to  understand  that  the  in- 
spector directed  the  interpreter  to  advise  petitioner  concerning  a  plural- 
ity of  charges ;  that  counsel  did  not  observe  the  interpreter,  in  obedi- 
ence, to  the  inspector's  direction,  making  a  statement  in  Chinese  to 
petitioner;  that  counsel  during  the  hearing  did  not  confer  with  his 
client ;  that  counsel  did  not  understand  the  Chinese  language ;  or  that 
counsel  was  ignorant  of  rule  22  and  the  nonnecessity  of  pleadings  at 
a  hearing  before  the  inspector.  On  the  other  hand,  the  stipulation 
shows  that  the  evidence  respecting  the  additional  charge  was  intro- 
duced without  objection  that  it  was  beyond  the  scope  of  the  inquiry, 
and  that,  during  the  examination  of  Mr.  Kan,  counsel  facilitated  the 
introduction  of  his  client's  signed  confession  by  admitting  that  the 
stenographer,  if  present  and  sworn,  would  testify  that  he  correctly  re- 
ported and  transcribed  petitioner's  statements,  and  that  Government 
Exhibit  B  was  such  transcript.  So  far  from  sustaining  the  contentiouj 
the  record  would  rather  support  the  inference  that  counsel  was  fully 

aware  of  the  fact  that  both  charges  were  being  covered  by  the  hearing. 
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and  that  he  chose  to  rely  upon  the  untenable  technical  objection  that 
no  fair  hearing  could  be  had  of  a  charge  that  was  not  stated  in  writing 
in  the  warrant  of  arrest.  The  case  is  therefore  ruled  by  the  decision 
in  Siniscalchi  v.  Thomas,  195  Fed.  701,  115  C.  C.  A.  501,  and  cases 
there  cited. 

The  order  is  affirmed. 


(220  Fed.  642) 

FLANDERS  MOTOR  CO.  V.  REED. 

(Circuit  Court  of  Appeals,  First  Circuit    February  17,  1915.) 

No.  1053. 

1.  Appeal  and  Ebbor  «=»900 — Review — ^Agreed  Statements  of  Facts. 

That  a  proceeding  to  reclaim  from  the  possession  of  a  trustee  in  bank- 
ruptcy property  claimed  to  have  been  sold  to  the  bankrupt  conditionally 
was  submitted  on  agreed  statements  of  fact  did  not  restrict  the  power  of 
the  court  to  draw  inferences  of  fact,  as  the  law  and  the  facts  were  re- 
viewable as  fully  as  in  ordinary  equity  appeals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  C^nt  Dig.  {{  3667- 
3669;  Dec  Dig.  <S=>900.] 

2.  Bankbuptct  ^»140 — Ownebship  of  Pbopebty — Condition al  Sales. 

By  a  contract  between  an  automobile  manufacturer  and  a  dealer,  the 
manufacturer  agreed  to  sell  automobiles  to  the  dealer  at  specified  dis- 
counts from  list  prices  for  resale  in  certain  territory.  The  contract  also 
provided  that  on  orders  for  automobile  parts  the  dealer  should  be  al- 
lowed a  specified  discount  from  list  prices,  and  that  title  to  each  automo- 
bile and  all  parts  should  not  pass  to  the  dealer  until  paid  for.  There  was 
no  provision  requiring  the  dealer  to  keep  such  parts  distinct  from  other 
goods,  or  to  keep  the  proceeds  in  case  of  sale  separate,  and  the  dealer  sold 
and  delivered  parts,  for  which  payment  had  not  been  made,  as  if  they 
were  his  own,  in  the  ordinary  course  of  his  business,  and  without  keeping 
the  proceeds  separate  from  other  moneys.  The  manufacturer  knew  and 
recognized  what  was  being  done  in  this  respect  without  objection.  Held, 
that  there  was  no  bona  fide  reservation  of  title,  but  only  a  pretended  res- 
ervation, as  a  safeguard  in  case  of  need,  but  not  otherwise  to  govern  the 
rights  of  the  parties  or  the  course  of  dealings;  and  hence  the  manu- 
facturer was  not  entitled  to  retake  parts  in  the  possession  of  the  dealer 
when  he  became  bankrupt  from  his  trustee  in  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  198,  199,  219, 
226;  Dec.  Dig.  <e=»140.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts;   James  M.  Morton,  Jr.,  Judge. 

Proceeding  by  the  Flanders  Motor  Company  against  George  W. 
Reed,  trustee.  From  an  order  (In  re  Harrington,  212  Fed.  542),  af- 
firming an  order  of  the  referee  in  bankruptcy,  dismissing  a  petition 
to  reclaim  property  from  the  possession  of  the  trustee,  the  Motor  Com- 
pany appeals.    Affirmed. 

Percy  W.  Carver,  of  Boston,  Mass.  (Carver  &  Carver,  of  Boston, 
Mass.,  on  the  brief),  for  appellant. 

George  W.  Reed,  of  Boston,  Mass.,  for  appellee. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

DODGE,  Circuit  Judge.  [1]  The  questions  here  arising  were  sub- 
mitted first  to  the  referee  and  afterward  to  the  District  Court  on  an 
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"agreed  statement  of  facts,"  supplemented  by  a  statement  of  "further 
agreed  facts"  and  by  certain  documents  made  part  of  the  facts  agreed 
by  reference  in  the  statements  thereof.  We  find  no  reason  to  believe 
that,  in  these  proceedings,  such  a  submission  restricts  the  power  of 
the  court  to  draw  inferences  of  fact,  because  we  are  judges  alike  of 
the  law  and  the  facts  as  fully  as  in  ordinary  equity  appeals. 

[2]  The  petitioner  sought  to  reclaim  certain  automobile  parts 
claimed  to  be  its  property,  though  in  the  bankrupts'  possession  at  the 
time  of  the  bankruptcy.  The  District  Court  affirmed  the  referee's 
order  dismissing  the  petition.  212  Fed.  542.  The  parts  in  question 
had  been  furnished  to  the  bankrupts  by  the  Metzger  Motor  Car  Com- 
pany, of  Detroit,  in  pursuance  of  a  written  agreement  dated  June  28, 
1911  (Exhibit  D).  Though  the  bankrupts  had  not  kept  the  parts  so 
furnished  separate  from  their  other  goods,  the  trustee  was  able  to 
separate  them  after  the  bankruptcy,  and  had  done  so.  The  petitioner 
had  succeeded  to  all  the  Metzger  Company's  rights. 

By  Exhibit  D  the  Metzger  Company  gave  the  bankrupts  the  right 
to  sell  "Everitt"  automobiles  within  a  certain  territory,  and  agreed  to 
sell  "Everitt"  cars  to  them,  at  specified  discounts  from  specified  list 
prices,  f .  o.  b.  at  Detroit.  Another  clause  of  Exhibit  D  provided  that 
**on  orders  for  parts"  the  bankrupts  should  "be  allowed  30  per  cent, 
discount  from  the  last  list  prices"  established  by  the  Metzger  Com- 
pany, 

Clause  9  of  Exhibit  D  provided  that  the  title  to  each  and  every  auto- 
mobile, and  to  all  automobile  parts  furnished,  should  not  pass  to  the 
bankrupts  imtil  the  same  were  paid  for  in  full  in  cash. 

There  is  nothing  in  the  record  to  show  whether  or  not  any  cars  were 
actually  furnished  under  the  agreement,  or,  if  any,  how  many  were 
furnished,  or  what  course  of  dealing  was  followed  regarding  them. 

According  to  the  first  agreed  statement  of  facts,  a  ''great  many  parts 
applicable  for  use  in  said  'Everitt'  cars  were  furnished";  and  the 
questions  here  involved  relate  only  to  the  parts  thus  furnished.  Pay- 
ment for  them  in  full  never  having  been  made,  the  petitioner  asserts 
that  title  to  them  never  passed. 

The  case,  as  the  opinion  below  states,  is  to  be  determined  accord- 
ing to  the  law  of  Massachusetts,  which  does  not  make  recording  neces- 
sary to  the  validity  of  an  agreement  for  conditional  sale.  If  the  pro- 
vision for  reservation  of  title  in  clause  9  expresses  an  agreement  made 
in  good  faith,  intended  by  both  parties  to  be  actually  observed  accord- 
ing to  its  terms  in  their  dealings  regarding  the  parts  in  question,  and 
in  fact  so  obseryed  by  them  until  the  bankruptcy,  the  petitioner  is 
entitled  to  the  parts  as  against  the  bankrupts'  trustee. 

We  do  not  find  in  the  14  other  clauses  of  Exhibit  D,  containing 
numerous  other  stipulations  between  the  parties  as  to  their  contem- 
plated dealings  with  the  goods  to  be  furnished,  any  provisions  adapted 
to  secure  such  dealings  with  the  parts  furnished  or  their  proceeds, 
while  in  the  bankrupts'  hands,  as  it  would  be  natural  to  expect,  had 
retention  of  title  by  the  vendor  been  what  the  parties  really  intended 
by  their  agreement,  taken  as  a  whole.  Thus,  as  the  opinion  below 
points  out,  there  were  no  provisions  either  that  the  proceeds  should 
be  the  vendor's  in  case  of  sales  made  by  the  bankrupts  or  that  the 
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parts  should  be  kept  distinct  in  any  way  from  the  bankrupts'  other 
goods  until  sold,  or  that  the  parts  remaining  unsold  at  the  end  of  the 
year  for  which  the  agreement  was  to  continue  should  be  returned  to 
the  vendor.  In  all  these  respects  the  agreement  in  Ludvigh  v.  Ameri- 
can Woolen  Co.,  231  U.  S.  522,  34  Sup.  Ct.  161,  58  L.  Ed.  345,  upon 
which  the  petitioner  relies,  differed  from  the  agreement  here. 

As  to  the  course  of  dealing  followed  with  regard  to  the  parts  or 
their  proceeds,  the  bankrupts  sold  and  delivered  the  parts  on  hand  as 
if  they  were  their  own,  in  the  ordinary  course  of  their  business,  and 
without  keeping  the  proceeds  of  such  sales  in  any  way  distinct  from 
their  other  moneys.  The  parts  so  sold,  of  course,  became  parts  of  the 
machines  to  repair  which  they  were  bought  from  the  bankrupts.  The 
petitioner,  knowing  that  the  parts  furnished,  and  the  proceeds  there- 
of, were  being  thus  dealt  with  by  the  bankrupts,  recognized  what  was 
being  done  without  objection.  This  seems  to  us  evident,  as  it  did  to 
the  District  Court,  from  the  petitioner's  letter  to  the  bankrupts  of 
October  31,  1912. 

Referring  again  to  Ludvigh  v.  American  Woolen  Co.,  above  cited, 
not  only  did  the  agreement  under  which  goods  were  furnished  to  the 
bankrupt  in  that  case  differ  in  the  above  respects  from  the  agreement 
here ;  but  a  very  different  course  of  dealing  between  the  parties  ap- 
pears to  have  been  followed  with  respect  to  the  jg^oods  furnished  or 
their  proceeds.  The  proceeds  from  sales  of  the  goods  made  by  the 
bankrupt  were  regularly  turned  over  to  the  consignor,  checks  given 
the  bankrupt  in  payment  for  such  goods  were  regularly  indorsed  by 
the  consignor  as  well  as  by  the  bankrupt,  and  the  consignor,  through 
a  representative  of  its  own  in  the  bankrupt's  place  of  business,  had 
kept  its  own  account  of  such  sales. 

The  District  Court  held  the  trustee  in  that  case  entitled  to  the 
goods,  notwithstanding  the  attempted  reservation  of  title  (176  Fed. 
155) ;  the  Court  of  Appeals  reaching  the  contrary  result  (188  Fed.  30, 
110  C.  C.  A.  180),  and  the  decision  of  the  Court  of  Appeals  being  af- 
firmed by  the  Supreme  Court.  In  the  opinion  of  the  Court  of  Appeals 
it  was  said  (188  Fed.  30,  33,  110  C.  C.  A.  180,  183): 

"Contracts  of  sale  under  which  title  is  to  remain  in  the  vendor,  al- 
though the  vendee  may  consume  the  goods,  or  sell  them  and  apply  the  pro- 
ceeds to  his  own  use,  are  fraudulent  as  to  creditors,  because  the  stipulation 
that  title  is  to  remain  tti  the  vendor  is  entirely  inconsistent  with  the  pur- 
pose of  the  contract" 

— citing  the  decision  of  the  same  court  in  Re  Garcewich,  115  Fed. 
87,  53  C.  C.  A.  510.  In  the  case  at  bar  there  were  no  provisions  to 
prevent  the  vendee  from  thus  consuming  the  goods,  or  selling  them 
and  applying  the  proceeds  to  his  own  use,  and  Re  Garcewich  there- 
fore applies. 

In  view  of  the  agreement,  and  of  all  that  appeared  regarding  the 
dealings  of  the  parties  under  it,  with  reference  to  these  parts  and  their 
proceeds,  we  think  it  was  rightly  held  that  the  mere  presence  in  the 
agreement  of  the  terms  expressed  in  paragraph  9  did  not  go  far 
enough,  as  against  the  indications  to  the  contrary,  to  establish  a  bona 
fide  understanding  between  the  parties  that  the  goods  should,  for  all 
purposes,  be  the  petitioner's  until  the  bankrupts  had  fully  paid   for 
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them.  We  think  the  conclusion  of  the  District  Court  sufficiently  sup- 
ported, that  both  the  consignor  and  the  bankrupts  are  to  be  regarded 
as  having  intended  paragraph  9  to  be  a  safeguard  in  case  of  need,  but 
not  otherwise  to  govern  their  rights  or  the  course  of  dealing  between 
them. 

The  judgment  of  the  District  Court  is  affirmed,  and  the  appellee 
recovers  his  costs  of  appeal. 


(220  Fed.  645) 

In  re  RECTOR'S. 

In  re  WARD. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  12,  1915.) 

No.  109. 

1.  SAI.E8  ^=>477 — Conditional  Sales — Renewal  of  Notes — Evidence. 

Where  it  was  obvious  that  it  was  the  intention  of  the  parties  that  a 
note  given  by  a  conditional  vendee  to  the  vendor  should  be  in  renewal  of 
one  of  the  purchase-money  notes,  this  fact  was  sufficiently  proved,  though 
aside  from  a  letter  there  was  no  explicit  evidence  that  it  was  so  given, 
and  the  parties  apparently  assumed,  without  considering  it  necessary  to 
explicitly  agree,  that  it  should  be  a  renewal. 

[Ed.  Note.— For  other  cases,  see  Sales,  Out  Dig.  §§  1411-1417;  Dec. 
Dig.  «8=>477.] 

2.  Sales  ^=>459 — Conditional  Sales — Pabol  Modification  of  Contract. 

A  provision  in  a  contract  for  the  conditional  sale  of  personal  property 
against  modifications  of  the  contract,  except  in  writing,  did  not  prevent 
the  parties  from  agreeing  that  the  title  should  remain  in  the  seller  until 
a  note  given  in  renewal  of  one  of  the  purchase-money  notes  was  paid,  as 
the  parties  could  agree  to  disregard  such  provision. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  1337-1347;  Dec. 
Dig.  <S=>459.1 

3.  Sales  ^=>477 — Conditional  Sales — ^Waiver  of  Security — Sale  of  Pur- 

chase-Monet Notes. 

Where,  though  a  conditional  seller  of  personal  property  sold  the  pur- 
chase-money notes,  they  were  not  sold  without  recourse,  and  the  seller 
remained  liable  as  indorser  and  had  taken  them  up,  the  sale  of  the  notes 
was  not  an  election  to  consider  them  as  final  payment  and  a  waiver  of  the 
reservation  of  title. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  1411-1417;  Dec. 
Dig.  <&=>477.1 

4.  Sales  ^=»477--<Jonditional  Sales — Wajiver  of  Security — Surrender  of 

Notes. 

Under  Personal  Property  Law  N.  Y.  (Consol.'  Laws,  c.  41)  §  65,  providing 
that  whenever  articles  are  sold  upon  the  condition  that  the  title  shall  re- 
main in  the  vendor  until  payment  of  the  purchase  price,  and  they  are  re- 
taken by  the  vendor,  they  shall  be  retained  for  30  days,  during  which 
period  the  vendee  may  comply  with  the  terms  of  the  contract,  and  there- 
upon receive  the  property,  and  that  after  the  expiration  of  such  period 
the  vendor  may  cause  them  to  be  sold  at  public  auction,  and  unless  so 
sold  within  30  days  after  the  expiration  of  such  period  the  vendee  may 
recover  the  payments  on  such  articles,  the  refusal  of  a  seller  to  surrender 
the  purchase-money  notes  on  demand  was  not  a  waiver  of  his  right  to 
retake  the  property,  even  assuming  that  the  notes  could  not  be  enforced 
in  addition  to  retaking  the  property. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  1411-1417;  Dec. 
Dig.  <&=>477.1 
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6.  Bankbuptct  ^=:»267 — Conditional  Sales — Sale  of  Propebtt  bt  Trustee 
— Surrender  op  Notes. 

If  a  surrender  of  the  notes  was  necessary,  it  was  suflSdent  for  the  seller, 
In  a  bankruptcy  proceeding  against  a  lessee  or  purchaser  of  the  property 
from  the  conditional  vendee,  to  offer  to  surrender  the  notes  on  the  hear- 
ing upon  a  master's  report  and  before  final  decree. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  371,  380; 
Dec.  Dig.  <©=»267. 

What  constitutes  a  contract  of  conditional  sale,  see  note  to  Dunlop  v. 
Mercer,  86  C.  C.  A.  448.] 

6.  Sales  «g=>473 — Conditional  Sales — Rights  of  Third  Parties. 

Where  a  contract  for  the  sale  of  property  had  annexed  thereto  as  an 
exhibit  a  form  of  bill  of  sale  providing  that  title  should  remain  in  the 
seller,  bills  of  sale  subsequently  executed,  reserving  title  to  the  seller, 
were  valid  as  against  one  who  leased  or  purchased  the  property  from  the 
conditional  vendee  with  knowledge  of  the  agreement,  though  the  bills  of 
sale  were  not  executed  until  after  the  delivery  of  the  property ;  the  stat- 
ute at  the  time  protecting  only  purchasers  without  notice  from  the  seller's 
title  reserved  in  a  bill  of  conditional  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §{  1377-1390;  Dec 
Dig.  «@=>473.] 

7.  Bankruptcy  <©=»267 — Sale  by  Trustee — Claims  by  Third  Persons. 

Where  property  sold  with  a  reservation  of  title  to  the  seller  was  sold 
or  leased  by  the  conditional  vendee  to  a  party  which  subsequently  be- 
came bankrupt,  though  the  strictly  proper  course  was  for  the  vendor  to 
retake  the  property  and  sell  it  under  Personal  Property  Law  N.  Y.  §  65, 
returning  the  surplus,  where  the  property  had  been  sold  In  the  bank- 
ruptcy proceeding,  the  question  whether  the  vendor  had  a  lien  was  wholly 
academic. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  371,  380; 
Dec.  Dig.  <S=>267.] 

Petition  to  Revise  and  Appeal  from  Order  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  New  York. 

The  opinion  of  Learned  Hand,  District  Judge,  is  as  follows : 

[1]  The  trustee  raises  five  points,  which  I  shall  take  up  seriatim.  The  first 
point  is  that  the  fifth  note  was  paid  and  the  ninth  note  was  a  loan.  This 
rests  upon  the  fact  that  the  fifth  note  was  paid  before  the  ninth  was  given, 
and  that,  therefore,  the  ninth  could  not  be  in  renewal  of  it  There  is  not 
the  slightest  question  about  the  intention  of  the  parties,  Stoddard's  letter 
of  August  24,  1912,  is  only  one  bit  of  evidence  which  happens  to  be  explicit 
No  other  evidence  is  necessary,  because  the  intention  is  so  obvious  from 
the  situation  of  the  parties  and  from  the  oral  testimony  of  the  various  inter- 
views that  occurred.  It  is  inconceivable  that  the  new  note  should  not  have 
been  expected  to  have  all  the  security  of  the  old,  or  that  the  seller  should 
have  advanced  new  money  at  the  very  moment  that  he  found  the  debtor  em- 
barrassed. It  is  perhaps  true  that  outside  of  Stoddard's  letter  there  is  not 
any  explicit  recognition  of  this  feature,  but  people  do  not  feel  it  necessary 
in  talk  to  expatiate  upon  what  is  the  obvious  purport  of  the  whole  Interview. 
Nothing  is  commoner  in  such  matters  than  to  find  the  whole  interview  taken 
up  with  the  discussion  of  details  which  presuppose,  but  do  not  expressly  em- 
body, the  fundamental  assumption  upon  which  the  whole  proceeds.  Stoddard's 
letter,  he  swears,  was  made  in  execution  of  the  arrangements  theretofore 
made,  and  all  the  testimony  corroborates,  without  contradiction,  the  inter- 
pretation which  the  petition  puts  upon  the  transaction. 

[2]  I  have  not  been  able  to  find  out  with  certainty  whether  the  trustee 
contends  that,  if  the  parties  did  so  intend,  there  was  any  legal  obstacle  in 
the  way  of  their  intention.  If  so,  I  must  overrule  it,  for  there  is  no  reason 
whatever  which  prevented  them  from  agreeing  that  the  title  should  remain 
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In  stem  until  the  ninthi  note  was  paid  quite  as  easily  as  all  the  rest  That 
was  the  upshot  of  the  agreement  The  provision  against  modifications  of 
the  contract,  except  in  writing,  cannot,  of  course,  bind  the  parties,  if  they 
subsequently  agree  to  disregard  it,  though  it  may  prove  a  strong  bit  of 
evidence,  if  they  disagree  as  to  whether  they  did  subsequently  modify  it 
Here  there  is  no  conflict  of  evidence.  It  seems  hardly  necessary  to  go  over 
the  question  of  consideration,  if  we  once  see  that  the  money  lent  in  August 
was  In  pursuance  of  a  prior  arrangement 

[3]  The  second  point  is  that  the  sale  of  the  notes  was  an  election  to  con- 
sider them  as  final  payment  The  notes  were  not  sold  without  recourse,  as 
was  presumed  in  Hawks  v.  HinchcliflP,  17  Barb.  492.  They  were  Indorsed 
over.  It  makes  not  the  slightest  difference  whether  we  call  it  a  sale  or  a 
discount  for  the  purposes  of  this  case.  The  point  raised,  perhaps,  Justifies 
an  analysis  of  the  whole  situation.  The  notes  were  given  and  the  property 
was  delivered,  but  with  a  condition  that  title  should  not  pass  until  all  the  notes 
were  paid,  and  If  not  paid  the  property  might  be  retaken.  Two  notes  were 
not  paid,  and  the  conditional  seller,  wha  was  Indorser,  has  taken  them 
np.  It  is  now  urged  that,  though  he  remained  liable  as  Indorser,  and  though 
he  has  taken  up  the  notes,  his  sale  waived  the  security  In  his  favor  arising 
from  the  condition  in  the  title,  and  left  him  without  protection.  By  what 
process  of  reasoning  this  result  Is  reached  I  confess  I  cannot  conceive.  It 
attributes  an  intention  to  the  parties  quite  absurd  and  destructive  of  the 
▼ery  purpose  of  the  whole  undertaking.  The  condition  In  the  title  certainly 
continued  so  long  as  was  necessary  for  the  protection  of  the  conditional 
seller,  and  enabled  him  to  retake  until  he  was  free  of  the  notes. 

[4, 5]  The  third  point  Is  that  the  notes  should  have  been  surrendered,  and 
that  the  refusal  to  do  so  Is  an  election  to  waive  the  right  to  reclaim.  No 
doubt,  equity  might  unassisted,  have  provided  that  the  retaken  title  should 
be  held  In  fact  only  as  a  security  for  the  unpaid  balance.  This  It  might 
have  done  In  consonance  with  Its  general  relief  against  forfeitures,  but  the 
statute  In  New  York  has  stepped  In  and  done  the  same  thing.  Personal 
Property  Law,  §  65.  The  corollary  of  this  would  seem  to  allow  the  seller  to 
sue  for  the  balance  In  case  the  property  did  not  bring  the  full  amount,  which 
would  convert  the  transaction  Into  a  chattel  mortgage  and  nothing  mora 
The  contrary  was,  however,  held  In  Earle  v.  Robinson,  91  Hun,  363,  36  N. 
Y.  Supp.  178,  affirmed  on  opinion  below  lil  157  N.  Y.  683,  51  N.  E.  1090. 

That  question  Is,  however,  somewhat  different  from  whether  the  notes 
must  be  surrendered  as  a  condition  of  retaking.  Granting  that  they  may 
not  be  enforced.  It  may  be  that  they  need  not  be  surrendered.  The 
decision  In  Brewer  v.  Ford,  54  Hun,  116,  7  N.  Y.  Supp.  244,  and  59  Hun,  17, 
12  N.  Y.  Supp.  619;  Id.,  126  N.  Y.  643,  27  N.  E.  852,  can  be  explained  only  on 
the  theory  that  the  seller  need  not  surrender  the  notes,  and  It  Is  so  explain- 
ed by  Justice  Van  Brunt  in  Earle  v.  Robinson,  supra,  In  an  opinion  which 
was  accepted  by  the  Court  of  Appeals.  It  must  be  taken  that  a  suit 
may  be  brought  to  retake  property  held  under  conditional  sale  without 
surrender.  Yet  even  were  It  not  so,  I  think  that  It  Is  sufficient  that  the 
seller  In  the  case  at  bar,  which  was  begun  by  a  receiver  and  Is  still  In  this 
court  upon  a  master's  report,  offers  now  to  surrender  the  notes.  It  Is  cer- 
tainly his  right  to  reserve  his  option  until  he  Is  put  to  an  election,  and  to 
elect  before  final  decree. 

[•]  The  fourth  point  Is  that  the  delivery  was  made  on  or  before  Decem- 
ber 28,  1910,  and  that  no  bills  of  sale  were  executed  until  after  that  time. 
There  was  a  contract  of  April  15,  1910,  with  a  form  of  bill  of  sale  annexed 
as  an  exhibit  which  In  the  most  explicit  way  provided  that  the  title  of  all 
the  property  delivered  should  remain  in  the  seller.  Rector's,  the  bankrupt, 
took  Its  lease  with  full  knowledge  of  this  agreement,  and  was  as  much 
bound  by  it  as  the  buyer,  the  Hotel  Rector  Company,  whether  the  lease  of 
the  latter  was  a  lease  proper  or  a  purchase.  At  that  time  the  statute  pro- 
tected only  purchasers  without  notice  from  the  seller's  title  reserved  In  the 
bill  of  conditional  sale.  Just  how  the  trustee  seeks  to  avoid  the  contract  of 
AvtH  15,  1910,  because  it  was  not  observed  to  the  letter,  I  cannot  under- 
stand.   Apparently  his  contention  rests  upon  the  fact  that  the  delivery  of 
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the  chattels  took  place  before  the  bills  of  sale  were  executed.  It  seems 
hardly  necessary  to  discuss  that  position. 

[7]  The  last  point  is  that  in  this  proceeding  the  petitioner  should  not  assert 
a  lien.  I  agree  that  in  this  proceeding  the  strictly  proper  course  was  to  re- 
take the  property  and  to  sell  it  under  section  65  of  the  Personal  Property  Law, 
giving  back  the  surplus.  It  really  makes  small  difference  whether  you  call 
the  right  a  lien  or  not,  for  it  certainly  has  exactly  the  same  effect  in  the  end  as 
a  lien.    The  property  has  in  fact  been  sold,  and  the  whole  question  is  academic 

The  petitioner  may  take  a  decree  for  the  amount  of  the  notes,  with  in- 
terest to  date,  together  with  its  disbursements  and  a  docket  fee,  upon  sur- 
render of  the  notes.  If  there  is  any  surplus,  it  will  go  to  the  estate.  I  di- 
rect the  trustee  not  to  take  an  appeal  from  the  decree  to  be  entered,  with- 
out submitting  the  matter  to  a  meeting  of  creditors  called  for  that  purpose, 
and  thereafter  getting  the  consent  of  this  court 

J.  F.  McNaboe,  of  New  York  City,  for  petitioner. 
A.  H.  Townley,  of  New  York  City,  for  respondent. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 
PER  CURIAM.    Order  affirmed  on  opinion  of  the  District  Judge. 

(220  Fed.  648) 

THE  A.  G.  BROWER. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  12, 1915.) 

No.  116. 

1.  Admiralty  ^=s>118 — Appellate  Pboceedings — Findings  of  Fact. 

An  appeal  in  admiralty  operates  as  a  new  trial,  whether  the  case  was 
tried  by  the  judge  alone  or  with  a  jury,  and  findings  of  fact  are  not  bind- 
ing on  the  appellate  court,  although  they  will  be  given  due  consideration, 
and  will  not  be  disregarded,  unless  the  court  is  well  satisfied  that  they 
are  contrary  to  the  weight  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  §f  758-775,  794 ; 
Dec.  Dig.  <g=>118.] 

2.  Shipping  €=>86 — Liability  of  Vessel — Injury  to  Stevedobe. 

Evidence  held  to  sustain  a  finding  that  an  injury  to  a  stevedore  helping 
to  discharge  a  cargo  of  grain,  by  falling  over  a  mooring  cable  stretclied 
a  foot  above  the  deck,  while  walking  along  the  pier  side  of  the  deck  after 
dark  on  his  way  to  the  hatch  where  he  was  working,  was  chargeable  to 
the  fault  of  the  vessel  in  failing  to  mark  the  cable  by  a  light,  as  shown  to 
have  been  customary. 

[Ed.  Note.—For  other  cases,  see  Shipping.  Cent.  Dig.  §f  343,  353-3C0; 
Dec.  Dig.  <g=»86.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  New  York. 

This  cause  comes  here  on  appeal  to  review  a  decree  of  the  District 
Court,  Western  District  of  New  York,  sitting  in  admiralty,  for  $500 
in  favor  of  libelant.  He  was  a  grain  shoveler  in  the  employ  of  the 
Lake  Carriers  Association,  which  was  engaged  in  discharging  the  ves- 
sel's cargo,  and  sustained  personal  injuries  by  tripping  over  the  ves- 
sel's after  mooring  cable,  while  passing  along  the  deck  on  the  port 
(dock)  side. 

There  were  three  mooring  cables  leading  from  winches  on  the  vessel  to 
the  dock.    These  wire  cables  were  about  a  foot  above  the  deck.    Libelant  came 
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on  board  about  7  a.  m.  by  a  ladder — which  was  shifted  from  place  to 
place  as  occasion  required.  At  that  time  the  ladder  was  placed  just  aft 
of  the  forward  cable  and  from  it  he  walked  between  hatches  3  and  4  across 
the  deck  to  the  scuttle  which  led  to  holds  1  and  2,  where  he  was  set  to 
work.  At  noon  he  went  off  the  boat  for  lunch,  going  from  and  returning 
to  this  scuttle  by  the  same  ladder,  still  located  in  the  same  place.  A  littl« 
after  7  p.  m. — it  was  dark  then  (October  17th) — ^he  left  the  boat  to  get  a 
sandwich  and  a  glass  of  beer.  At  that  time  the  vessel  had  been  moved  along 
so  that  the  leg  of  the  elevator  which  was  discharging  her,  was  in  hatch  6, 
leading  into  hold  3.  He  had  been  at  work  just  b^ore  he  left  cleaning  the 
leg  of  the  elevator  and  went  ashore,  not  by  the  ladder,  but  by  a  "door** 
which  let  down  from  the  elevator  to  vessel,  a  way  sometimes  used  by  the 
shovelers.  Upon  his  return  he  knew  he  was  to  go  to  work  through  the 
after  scuttle,  located  between  hatches  7  and  8,  and  leading  to  holds  3  and 
4.  Returning,  he  found  the  ladder  placed  at  the  dock  side  of  the  ship  be- 
tween hatches  9  and  10— hatch  10  was  2%  feet  forward  of  the-  boiler  house. 
He  mounted  the  ladder,  proceeded  forward  along  the  port  (dock)  side  of  the 
deck,  and  tripped  over  the  mooring  cable  leading  from  the  after  winch, 
which  was  located  between  hatches  8  and  9.  He  testified  that  he  did  not 
see  the  cable,  because  it  was  dark,  and  did  not  know  the  after  winch  was 
located  so  far  forward. 

F.  W.  Ely,  of  Buffalo,  N.  Y.,  for  appellant. 
Irving  W.  Cole,  of  Buffalo,  N.  Y.,  for  appellee. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  [1]  The  cause  was  tried  with  a  jury 
under  the  statute  providing  for  such  procedure  in  causes  arising  on 
the  Lakes.  The  practice  in  such  cases  is  discussed  in  our  opinion  in 
Sweeting  v.  S.  S.  Western  States,  159  Fed.  354,  86  C.  C.  A.  354. 
Appeal  in  admiralty  operates  as  a  new  trial  whether  it  was  tried  be- 
low by  the  judge  alone,  or  with  a  jury. 

The  jury's  findings  as  to  the  facts  are  not  conclusive  here,  as  they 
would  be  on  a  writ  of  error,  where  the  issues  had  been  submitted  to 
them  under  a  charge  to  which  no  sound  exceptions  had  been  reserved. 
Nevertheless  the  findings  of  the  trial  court,  whether  by  judge  or  jury, 
on  the  questions  of  fact,  being  the  conclusions  reached  by  the  tribunal 
which  heard  and  saw  the  witnesses,  are  given  due  consideration  and 
will  not  be  disregarded,  unless  the  appellate  court  is  well  satisfied  that 
they  are  contrary  to  the  weight  of  evidence. 

[2]  Examination  of  the  testimony  leads  us  to  the  conclusion  reached 
in  the  District  Court.  This  cable  was  an  obstruction  to  the  passage- 
way on  the  port  side  of  the  vessel — a  necessary  obstruction,  no 
doubt.  By  daylight,  when  its  presence  could  be  observed,  the  passage- 
way was  not  thereby  rendered  unsafe.  After  nightfall  the  condition 
was  this.  Oh  the  elevator  tower  there  was  a  cluster  of  electric  lights, 
with  a  reflector  behind  them  so  arranged  as  to  throw  the  light  straight 
out  from  the  tower;  some  of  these  lights  were  out  of  commission 
(bulbs  broken  or  filaments  burnt  out) ;  the  reflector  was  rusty.  Eighty 
or  more  feet  aft  of  these  tower  lights  was  a  32-candle  electric  lamp, 
with  reflector,  on  the  port  side  of  the  boiler  house,  and  a  similar  one 
on  the  starboard  side.  The  electric  lighting  current  of  the  ship  was 
turned  on,  but  there  is  a  conflict  of  testimony  as  to  whether  the  par- 
ticular port  lamp  was  burning  at  the  time ;  witnesses  who  passed  close 
to  it,  and  one  witness  who  at  the  time  of  the  accident  was  looking  aft, 
136  C.C.A.--17 
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did  not  notice  that  it  was  burning.  Whether  it  was  burning  or  not, 
we  are  satisfied  that  neither  it  nor  the  tower  lights  sufficiently  illum- 
inated that  part  of  the  passage,  which  this  cable  crossed,  to  disclose 
the  presence  of  the  cable  to  a  person  walking  along  the  passageway. 
Two  or  three  others  besides  the  plaintiff  tripped  over  it  that  same 
night. 

There  is  evidence  that  when  men  are  at  work  on  the  ship,  and  one 
of  these  cables  is  not  sufficiently  illuminated  to  be  readily  observed, 
it  is  usual  to  hang  a  lantern  on  such  cable  to  advise  those  using  the 
passageway  of  its  presence.  We  think  the  situation  on  the  night  in 
question  called  for  some  such  precaution.  No  doubt  there  was  a  safe 
passage  fore  and  aft  on  the  starboard  side,  no  better  lit  than  the  port 
side.  But  except  for  the  cable  the  port  side  afforded  as  safe  a  pas- 
sageway as  the  starboard,  and  it  might  be  expected  that  it  would  be 
used  by  any  one  working  there  who  was  not  advised,  or  had  no  reason 
to  expect,  there  was  a  cable  in  that  part  of  the  passageway  he  was  us- 
ing. The  midship  cable  at  that  time  was  forward  of  the  scuttle  which 
led  to"  holds  3  and  4.  The  ladder  provided  for  their  access  to  the  ship 
was  at  that  time  located  aft;  between  these  two  points  this  after  ca- 
ble ran  above  the  deck  from  the  after  winch  to  the  dock.  There  is 
testimony  that  this  after  winch  was  considerably  further  forward  of 
the  stern  than  is  usual,  and  it  might  well  be  expected  that  any  one 
coming  up  the  ladder,  and  seeing  no  lantern  between  the  ladder  and 
the  scuttle  he  was  bound  to,  would  suppose  that  the  ladder  had  been 
placed  forward  of  the  after  cable  expressly  to  afford  access  to  the 
vessel  at  a  place  whence  one  could  go  with  safety  to  the  scuttle. 

Nor  do  we  think  libelant  was  negligent.  He  said  that  was  the  only 
boat  he  ever  saw  with  the  after  winch  so  far  forward  of  the  boiler 
house,  and  that  he  supposed  the  ladder  in  the  evening  had  been  placed 
forward  of  the  after  cable,  just  as,  when  he  came  on  board  in  the 
morning  and  the  ladder  was  further  forward,  it  was  placed  aft  of 
the  forward  cable. 

Decree  affirmed,  with  interest  and  costs. 


(220  Fed.  650) 

S.  R.  FEIL  CO.  V.  JOHN  E.  ROBBINS  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  6,  1915.) 

No.  2089. 

1.  Tbade-Mabks  and  Tbade-Names  €=>3 — Infringement — Compound  Word. 

Where  a  trade-mark  consists  of  a  hyphenated  word,  one  part  of  which 
is  descriptive,  and  not  subject  to  exclusive  appropriation,  while  the  other 
is  purely  arbitrary,  the  appropriation  by  another  of  the  descriptive  part 
only  is  not  an  infringement. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §§  4r-7;   Dec.  Dig.  <®=>3.] 

2.  Trade-Marks  and  Trade-Names  ^=»57 — Infringement. 

One  is  not  required  to  so  distinguish  his  goods  that  careless  buyers  will 
know  by  whom  they  are  made  and  sold. 

[Ed.  Note. — For  oth^r  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §  65;  Dec  Dig.  <g=»57.] 

^s»For  other  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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3.  Tbade-Mabks  and  Trade-Names  ^=:>59 — Infringement — Sal- Vet. 

The  trade-mark  "Sal-Vet"  held  not  infringed  by  the  word  "SalTone.** 
[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §1  68-72 ;  Dec.  Dig.  <g=»59.] 

4.  Trade-Marks  and  Trade-Names  ^=»93 — Unfair  Competition. 

That  defendant,  which  made  and  sold  a  veterinary  remedy  similar  to 
one  sold  by  complainant,  paraphrased  complainant's  advertising  literature, 
including  its  cuts  and  pictures,  and  also  in  response  to  decoy  letters  or- 
dering complainant's  remedy  sent  its  own,  held  insufficient  to  establish 
unfair  competition  in  a  legal  sense ;  defendant  having  distinguished  its 
product  by  its  dress  and  name  of  maker,  so  that  any  purchaser  using  any 
care  would  not  be  deceived. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §§  104-106;   Dec.  Dig.  <3=»03. 

Unfair  competition  in  use  of  trade-mark  or  trade-name,  see  notes  to 
Scheuer  v.  MuUer,  20  C.  C.  A.  165;  Lare  v.  Harper  &  Bros.,  30  C.  C. 
A.  376.] 

5.  Words  and  Phrases — "Sal." 

The  word  "sal"  means  salt,  and  is  used  commonly  as  a  prefix  to  scientific 
terms,  in  which  connection  it  signifies  that  some  form  of  salt  is  the  sub- 
stantial element  of  the  preparation. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Indiana ;  Albert  B.  Anderson,  Judge. 

Suit  in  equity  by  the  S.  R.  Feil  Company  against  the  John  E.  Robbins 
Company.    Decree  for  defendant,  and  complainant  appeals.    Affirmed. 

Henry  M.  Dowling,  of  Indianapolis,  Ind.,  and  Homer  C.  Under- 
wood, of  Ft.  Wayne,  Ind.,  for  appellant. 
Ferdinand  Winter,  of  Indianapolis,  Ind.,  and  Mr.  Craig,  for  appellee. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

KOHLSAAT,  Circuit  Judge.  The  bill  in  this  case  first  charges  the 
appellee,  hereinafter  termed  defendant,  with  infringement  of  the  regis- 
tered trade-mark  "Sal- Vet,"  hyphenated,  belonging  to  appellant,  here- 
inafter called  complainant,  by  the  use  of  the  registered  trade-mark 
"SalTone,"  not  hyphenated,  and  then,  secondly,  charges  unfair  com- 
petition. On  final  hearing  the  District  Court  dismissed  the  bill  for  want 
of  equity. 

[5]  It  will  be  noted  that  complainant's  trade-mark  consists  of  two 
distinct  terms — Sal,  and  Vet.  From  the  evidence  it  appears  that  com- 
plainant's trade-mark  was  well  established  when  defendant  began  to 
employ  the  term  "SalTone" ;  that  one  of  the  principal  ingredients  of 
both  remedies  is  salt ;  that  the  dictionary  definition  of  the  word  "sal" 
is  "salt,"  and  that  the  word  "sal"  is  principally  used  in  connection  with 
scientific  subjects,  as  chemistry.  It  is  the  common  prefix  for  names 
of  various  preparations,  such  as  the  well  known  sal  volatile,  sal  soda, 
and  sal  ammoniac,  in  which  connection  it  is  always  understood  to 
mean  that  some  form  of  salt  is  a  substantial  element  of  the  preparation. 
It  is  one  of  those  descriptive  words  which  the  courts  have  held  could 
not  be  appropriated  as  a  trade-mark.  Thus,  in  Standard  Paint  Com- 
pany v.  Trinidad  Asphalt  Company,  220  U.  S.  453,  31  Sup.  Ct.  457,  55 
L.  Ed.  536,  with  reference  to  the  word  "rubberoid,"  the  court  says: 

^=>For  oUier  cases  tee  same  topic  &  KET-NUMBER  Id  aU  Key-Numbered  Digests  &  Indexes 
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"No  sign  or  form  of  words  can  be  appropriated  as  a  valid  trade-mark,  which 
from  the  nature  of  the  fact  conveyed  by  Its  primary  meaning,  others  may 
employ  with  equal  truth,  and  with  equal  right,  for  the  same  purpose.  ♦  ♦  ♦ 
Nor  can  a  generic  name,  or  a  name  merely  descriptive  of  an  article  of  trade, 
of  Its  qualities,  ingredients,  or  characteristics,  be  employed  as  a  trade-marls, 
and  the  exclusive  use  of  it  be  entitled  to  legal  protection." 

In  the  opinion  rendered  by  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  in  said  cause— 163  Fed.,  pp.  979  and  980,  90  C.  C.  A. 
195 — the  authorities  upon  this  subject  are  exhaustively  cited. 

[1-3]  There  is  no  such  word  as  "Vet"  in  the  dictionaries,  nor  does 
the  evidence  disclose  any,  except  as  used  by  complainant.  It  is  al- 
leged by  defendant  to  be  an  abbreviation  of  the  word  "veterinary,"  but 
such  definition  is  a  mere  assumption  from  the  fact  that  it  is  a  veterinary 
remedy.  If  it  be  assumed  that  the  use  of  the  common  word  "sal,"  in 
hyphenated  association  with  the  arbitrary  term  "Vet,"  may  constitute 
a  proper  trade-mark,  as  was  held  in  Wolfe  v.  Barnett,  24  La.  Ann.  97, 
13  Am.  Rep.  Ill,  Clinton  Metalic  Paint  Co.  v.  N.  Y.  Metalic  Paint 
Co.,  23  Misc.  Rep.  66,  50  N.  Y.  Supp.  437,  Solis  Cigar  Co.  v.  Pozo,  16 
Colo.  388,  26  Pac.  556,  25  Am.  St.  Rep.  279,  and  Paul  on  Trade- 
Marks  (1903)  §  40,  yet  where  only  the  common  and  nonexclusive 
feature  is  used,  there  is  no  infringement.  38  Cyc.  p.  755,  and  cases 
cited.  In  the  present  case  defendant  has  appropriated  only  the  term 
"Sal,"  which  he  and  every  one  else  was  at  Hberty  to  use.  As  between 
the  arbitrary  term  "Vet"  and  the  word  "Tone,"  there  can  be  no  rea- 
sonable claim  to  resemblance.  No  ordinary  purchaser  would  take  the 
one  for  the  other,  even  in  combination  with  the  word  "Sal."  One  is 
not  required  to  so  distinguish  his  goods  that  careless  buyers  will  know 
by  whom  they  are  made  and  sold.  Wrisley  Co.  v.  Iowa  Soap  Co.,  122 
Fed.  796,  59  C.  C.  A.  54;  Johnson  v.  Parr,  Russ,  Eq.  Cases  (Nova 
Scotia)  98.  In  this  view  of  the  law  as  applied  to  the  facts  of  this  case, 
it  is  of  no  consequence  that  consumers  of  complainant's  product  recog- 
nized the  goods  bearing  the  term  "Sal- Vet"  as  the  goods  of  complain- 
ant. Nor  is  it  necessary  to  determine  whether  the  term  "Sal- Vet"  had 
acquired  a  secondary  meaning  as  representing  complainant's  product. 
Defendant  has  not  used  that  term,  and  consequently  has  not  infringed  it. 

[4]  With  reference  to  the  charge  of  unfair  competition,  it  appears 
from  the  record  that  defendant  practically  paraphrased  complainant's 
circulars  and  other  advertising,  including  its  cuts  and  pictorial  matter, 
and  that  it  followed  complainant  in  the  use  of  blank  order  forms  or 
coupons.  It  is  also  in  evidence  that,  when  complainant  caused  five 
decoy  letters  to  be  sent  asking  defendant  for  "Sal- Vet,"  defendant 
filled  the  orders  with  "SalTone,"  and  that  a  number  of  people — eight 
in  all — bought  "SalTone"  when  they  supposed  they  were  getting  **Sal- 
Vet."  Defendant  even  followed  complainant  in  using  cuts  in  which 
the  animals  were  shown  to  be  so  eager  for  the  preparation  that  they 
besieged  and  partook  from  a  barrel  in  which  it  was  shipped. 

In  the  paraphrasing  of  complainant's  advertising  literature  and  the 
approximation  of  its  pictorial  matter,  defendant's  actions  were  unethi- 
cal rather  than  fraudulent.  It  is  not  shown  that  defendant  ever  sought, 
in  its  regular  trade,  to  sell  its  product  for  that  of  complainant,  but  has 
insisted  that  "SalTone"  was  much  the  same  and  just  as  good  as  "Sal- 
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Vet."  The  marketing  of  the  two  remedies  ran  side  by  side  for  several 
years  in  a  friendly  manner.  Salesmen  were  advised  by  defendant  to 
do  no  "knocking,"  and  not  to  seek  to  sell  to  those  merchants  dealing 
in  "Sal- Vet."  The  diseases  sought  to  be  cured  were  the  same,  as 
were  the  animals.  The  evidence  discloses  that  the  two  mixtures  ac- 
complished the  same  result.  Naturally  the  advertising  would  be  more 
or  less  similar  both  in  language  and  pictures.  There  was  no  bad  faith 
in  using  the  order  forms  or  coupons,  since  these  are  shown  to  be  in 
common  use  in  the  mail  order  business.  With  the  exception  of  the  five 
decoy  orders  sent  by  parties  under  complainant's  direction,  and  filled 
by  sending  "SalTone,"  it  does  not  appear  that  defendant's  object  was 
to  secure  complainant's  trade  unfairly.  Both  seem  to  have  been  liberal 
advertisers  in  the  same  journals,  which  the  record  shows  were  such 
media  as  were  likely  to  reach  the  owners  of  stock. 

The  evidence  discloses  somewhat  overzealous  business  competition 
rather  than  unfair  competition  or  fraud.  There  is  shown  no  imposi- 
tion upon  nor  complaint  by  the  pubHc  with  regard  to  the  five  decoy 
orders.  It  appears  that  no  one  was  defrauded  or  deceived.  The 
goods  shipped  to  fill  the  same,  while  of  similar  packages  to  those  of 
complainant,  in  shape,  were  plainly  marked  **SalTone,"  and  carried  in 
distinct  form  and  colors  the  notice  that  they  were  made  by  the  defend- 
ant, as  did  all  defendant's  other  goods  on  the  market.  While  the  action 
of  defendant  in  filling  these  orders  was  reprehensible  as  a  business 
transaction,  it  did  not  amount  to  such  a  degree  of  unfairness  or  fraud 
as  would  justify  penalization  by  the  granting  of  the  relief  asked  for  by 
the  bill.  Throughout  the  record  it  appears  that  defendant  always 
used  its  own  name  as  proprietor,  and  the  trade-mark  of  its  product, 
"SalTone,"  and  that  the  packages  did  not  so  closely  resemble  each 
other  as  to  be  misleading  to  one  with  any  discriminating  sense.  The 
confusion,  if  it  amounts  to  that,  was  brought  about  by  the  carelessness 
of  purchasers,  who  appear  to  have  been  more  anxious  to  procure  a 
specific  for  the  cure  of  animal  diseases  than  to  buy  any  particular 
preparation. 

The  facts  do  not  bring  the  case  within  the  rule  obtaining  in  cases 
of  unfair  or  fraudulent  competition. 

The  decree  of  the  District  Court  is  affirmed. 


(220  Fed.  653) 

WILLIAMSON  v.  OSENTON. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    February  2,  1915.) 

No.  1167. 

L  Appeal  and  Ebbob  ^=»1004 — Review — Excessiveness  or  Damages. 

WhUe  there  is  no  more  salutary  judicial  power  than  that  of  relieving 
against  excessive  verdicts,  and  while  the  exercise  of  this  power  with 
moderation  and  firmness  is  important,  under  Const.  U.  S.  Amend.  7,  pro- 
viding that  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  In  any 
court  of  the  United  States  than  according  to  the  rules  of  the  common 
law,  the  refusal  of  the  District  Court  to  grant  a  new  trial  for  excessive- 

^=3For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DigesU  &  Indexes 
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ness  of  the  verdict  In  a  wife's  action  for  the  alienation  of  her  hnsband'a 
affections  is  not  reviewable. 

[Ed,  Note. — For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  U  3944- 
3947;   Dec.  Dig.  €=>1004.] 

2.  Husband  and  Wife  €=:»335 — ^Alienation  of  Affections — Instructions. 

In  a  wife's  action  for  the  alienation  of  her  husband's  affections,  defend- 
ant had  no  reason  to  complain  of  an  instruction  that  such  an  accusation 
against  a  woman  should  be  proved  by  evidence  convincing  to  the  minds 
and  consciences  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  S  1126 ; 
Dec.  Dig.  <8=>335.] 

3.  Husband  and  Wife  ^=»335 — ^Alienation  of  Affections — Instbuctions. 

In  a  wife's  action  for  alienation  of  her  husband's  affections,  defendant 
had  no  reason  to  complain  of  instructions  that  if  defendant  enticed  plain- 
tiff's husband  into  sexual  intercourse  with  her,  by  allurement  held  out 
not  purposely,  but  under  the  influence  of  passion,  actual  damages  only 
could  be  recovered,  but  that,  if  the  sexual  association  imputed  to  de- 
fendant and  plaintiff's  husband  was  sought  by  defendant  with  design  to 
Induce  the  husband  to  withdraw  his  affections  from  his  wife  and  bestow 
them  on  defendant,  plaintiff  would  be  entitled  to  recover  punitive  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  §  1126; 
Dec.  Dig.  <S=>335.] 

4.  Husband  and  Wife  €=>334 — ^Alienation  of  Affections — Defenses. 

In  a  wife's  action  for  alienation  of  her  husband's  affections,  the 
estrangement  of  the  husband  from  his  wife  could  be  taken  into  considera- 
tion in  mitigation  of  the  damages  only,  and  was  not  a  bar  to  the  recovery 
of  either  compensatory  or  punitive  damages. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  g  1125 ; 
Dec.  Dig.  <S=>334.] 

5.  Appeal  and  Erbob  <@=>1067 — Harmless  Error — Refusal  of  Instructions. 

In  an  action  for  alienating  the  affections  of  plaintiff's  husband,  where 
defendant  and  the  husband  denied  all  sexual  intercourse,  while  the  evi- 
dence for  plaintiff,  if  true,  showed  beyond  doubt  deliberate  and  active 
initia^^ive  and  co-operation  of  both  parties  in  the  infliction  of  the  wrong 
on  plaintiff,  the  error,  if  any,  in  refusing  to  charge  that  if  the  entice- 
ment was  on  the  part  of  the  husband,  and  not  on  the  part  of  defendant 
there  could  be  no  recovery,  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S  4229 ; 
Dec.  Dig.  <@=>1067.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  West  Virginia,  at  Charleston;  Benjamin  F.  Keller, 
Judge. 

Action  by  Katherine  Osenton  against  Margaret  H.  Williamson. 
Judgment  for  plaintiff,  and  defendant  brings  error.     Affirmed. 

See,  also,  211  Fed.  1023,  127  C.  C.  A.  667. 

W.  E.  Chilton  and  A.  M.  Belcher,  both  of  Charleston,  W.  Va.  (Chil- 
ton, MacCorkle  &  Chilton,  of  Charleston,  W.  Va.,  S.  W.  Walker,  of 
Martinsburg,  W.  Va.,  and  Arthur  English,  of  New  York  City,  on  the 
briefs),  for  plaintiff  in  error. 

Connor  Hall  and  R.  G.  Linn,  both  of  Charleston,  W.  Va.  (C.  Bev- 
erley Broun,  of  Charleston,  W.  Va.,  on  the  briefs),  for  defendant  in 
error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 
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WOODS,  Circuit  Judge.  In  this  action  for  the  alienation  of  the 
affections  of  her  husband,  C.  W.  Osenton,  Katherine  Osenton  recov- 
ered against  Margaret  H.  Williamson  a  verdict  of  $35,(XX).  A  mo- 
tion for  a  new  trial  was  refused.  Careful  examination  of  the  law 
of  the  case  leads  to  the  conclusion  that  all  the  rulings  of  the  District 
Court  were  sound. 

[1]  In  such  an  action  for  damages  this  court  cannot  review  the 
action  of  the  District  Court  in  refusing  to  grant  a  new  trial  for  ex- 
cess in  the  verdict.  The  provision  of  the  seventh  amendment  of  the 
Constitution  that  "no  fact  once  tried  by  a  jury  shall  be  otherwise  re- 
cxaminable  in  any  court  of  the  United  States,  than  according  to  the 
rules  of  the  common  law,"  was  held  in  Parsons  v.  Bedford,  3  Pet. 
433,  7  L.  Ed.  732,  to  deny  to  a  federal  appellate  court  that  power. 
N.  Y.  C.  &  H.  R.  R.  Co.  V.  Fraloff,  lOO^U.  S.  24,  25  L.  Ed.  531 ; 
Blitz  V.  United  States,  153  U.  S.  308,  14  Sup.  Ct.  924,  38  L.  Ed.  725. 
There  is  no  more  salutary  judicial  power  than  that  of  relieving  against 
excessive  verdicts.  With  the  changes  which  modern  life  has  brought, 
the  importance  of  the  exercise  of  the  power  with  moderation  and  firm- 
ness becomes  more  and  more  important,  especially  when  it  is  consid- 
ered that  the  refusal  of  the  trial  court  to  give  relief  cannot  be  re- 
viewed. Large  as  this  verdict  is,  the  motion  to  reduce  by  granting  a 
new  trial  nisi  was  in  the  discretion  of  the  District  Court  and  beyond 
the  consideration  of  this  court. 

[2-4]  It  would  unnecessarily  incumber  the  record  to  consider  in 
detail  the  assignments  of  error  in  the  instructions  to  the  jury.  The 
charge  was  to  the  effect  (1)  that  an  accusation  like  this  against  a 
woman  should  be  proved  by  evidence  convincing  to  the  minds  and 
consciences  of  the  jury;  (2)  that  if  the  jury  believed  from  the  evi- 
dence the  defendant  had  enticed  the  husband  into  sexual  intercourse 
with  her  by  allurement  held  out,  not  purposely,  but  under  the  influ- 
ence of  passion,  then  the  plaintiflF  could  recover  only  actual  damages ; 
(3)  that  if,  on  the  other  hand,  they  believed  that  the  sexual  associa- 
tion imputed  to  the  defendant  and  Osenton  by  some  of  the  witnesses, 
in  her  own  house  and  on  journeys  together,  was  sought  by  the  de- 
fendant with  the  design  to  induce  the  husband  to  withdraw  his  af- 
fections from  his  wife,  and  bestow  them  on  defendant,  then  the  plain- 
tiff would  be  entitled  to  recover  punitive  damages;  (4)  that  if  the 
jury  found  the  plaintiff  was  entitled  to  damages,  and  credited  the 
evidence  of  estrangement  of  Osenton  from  his  wife,  this  should  be 
taken  into  consideration  in  mitigation  of  the  damages  to  be  awarded. 

The  defendant  has  no  reason  to  complain  of  the  first  three  of  these 
propositions.  In  Tinker  v.  Colwell,  193  U.  S.  473,  24  Sup.  Ct.  505, 
48  L.  Ed.  754,  the  Supreme  Court  referring  to  a  judgment  for  dam- 
ages in  favor  of  a  husband  for  criminal  conversation  with  his  wife 
uses  this  language : 

**The  injury  for  which  it  was  recovered  is  one  of  the  grossest  which  can 
be  inflicted  upon  the  husband,  and  the  person  who  perpetrates  it  knows  it  is 
an  offense  of  the  most  aggravated  character ;  that  it  is  a  wrong  for  which  no 
adequate  compensation  can  be  made,  and  hence  personal  and  particular  ma- 
lice towards  the  husband  as  an  individual  need  not  be  shown,  for  the  law 
implies  that  there  must  be  malice  in  the  very  act  itself,  and  we  think  Ck)n- 
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gress  did  not  Intend  to  permit  sucH  an  injury  to  be  released  by  a  discbarge  In 
bankruptcy." 

We  decline  to  make  any  distinction  between  the  character  of  the 
wrong  of  alienating  the  affections  of  the  wife  from  the  husband  by 
alhiring  with  habitual  criminal  intercourse  and  that  of  alienating  the 
affections  of  the  husband  from  the  wife  by  like  means.  The  bearing 
of  the  evidence  as  to  estrangement  was  properly  limited  in  the  charge 
to  the  subject  of  mitigation  of  damages.  Estrangement  is  obviously 
not  a  bar  to  the  recovery  of  either  compensatory  or  punitive  damages. 

[5]  The  charge  was  a  strong  and  comprehensive  statement  of  all 
the  law  of  the  case.  But  if  it  be  assumed,  as  defendant's  counsel 
earnestly  contended,  that  their  requests  more  specifically  laying  down 
the  proposition  that  if  the  enticement  was  on  the  part  of  Osenton,  and 
not  on  the  part  of  Mrs.  Williamson,  then  there  could  be  no  recovery, 
should  have  been  given,  the  error  would  be  entirely  immaterial.  Look- 
ing at  the  case  in  a  practical  way,  it  is  clear  that  the  real  and  sole 
issue  was  that  of  the  credibility  of  the  witnesses.  Osenton  and  the 
defendant  denied  all  sexual  intercourse,  saying  that  their  association 
began  and  continued  in  the  relation  of  attorney  and  client  and  was  al- 
together innocent,  and  defendant's  witnesses  testified  in  supix)rt  of 
their  statements.  Witnesses  for  the  plaintiff  testified,  on  the  other 
hand,  to  the  defendant's  keeping  a  special  room  for  Osenton  at  her 
home  adjoining  her  own  room,  and  to  the  most  brazen  intercourse 
between  them  on  his  visits,  which  were  very  frequent ;  to  several 
trips  taken  by  Osenton  and  the  defendant  together  in  flaunting  defi- 
ance of  his  marital  obligations  and  the  feelings  of  the  plaintiff;  and 
to  vulgar  indulgence  by  the  defendant  of  her  passion  for  Osenton  on 
their  trips.  The  jury  accepted  this  testimony  on  plaintiff's  behalf  as 
true,  and  it  showed,  beyond  doubt,  deliberate  and  active  initiative  and 
co-operation  of  both  parties  in  the  infliction  of  this  grievous  wrong 
on  the  plaintiff.  If  the  jury  had  believed  the  testimony  of  Osenton 
and  the  defendant  and  their  witnesses,  then  they  could  not  have  found 
any  verdict  for  the  plaintiff  under  the  charge;  on  the  other  hand, 
the  jury's  acceptance  of  the  testimony  on  behalf  of  the  plaintiflf  re- 
quired at  their  hands  a  verdict  for  both  compensatory  and  punitive 
damages.  The  sole  issue  being  this  broad  one  of  fact,  even  if  there 
had  been  error  in  not  giving  the  specific  instructions  requested,  it 
would  be  immaterial. 

Affirmed. 
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(220  Fed.  657) 

BAKER  V.  BISHOP-BABCOCK-BECKER  CO.  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    February  2,  1915.) 

No.  1303. 

1.  Bankbuptcy  ^==>415 — ^Application  fob  Discharge— Reference  to  Referee 

OB  Special  Master— Review. 

On  a  bankrupt's  application  for  a  discharge,  the  findings  of  a  referee 
or  special  master  on  conflicting  testimony  should  not  be  disturbed,  unless 
it  appears  that  he  has  made  a  plain  mistake,  especially  in  cases  involving 
the  concealment  of  assets,  where  the  motive  and  intent  of  the  bankrupt 
becomes  material. 

[Ed.  Note.—For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  698-708,  719, 
723,  724,  726,  728;    Dec.  Dig.  <©=>415. 

Appeal  and  review  in  Bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
C.  C.  A.  9.1 

2.  Bankruptcy  <©=»408 — Grounds  for  Refusal  of  Discharge— Concealment 

OF  Property. 

Where  a  bankrupt's  omission  from  liis  schedules  of  furniture  which 
cost  $50  or  $60,  and  sold  for  $15,  was  not  with  any  fraudulent  intent, 
it  was  not  ground  for  denying  a  discharge ;   the  key  to  the  room  contain- 
^  ing  the  furniture  having  been  turned  over  to  the  trustee. 

[Ed.  Note.—For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  732-736,  759, 
762,  763;    Dec.  Dig.  <@=>108.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  West  Virginia,  at  Bluefield,  in  bankruptcy;  Benjamin  F. 
Keller,  Judge. 

In  the  matter  of  B.  F.  Baker,  bankrupt.  From  an  order  sustaining 
objections  by  the  Bishop-Babcock- Becker  Company  and  others  to  the 
bankrupt's  application  for  a  discharge,  and  denying  a  discharge,  the 
bankrupt  appeals.    Reversed. 

Joseph  M.  Sanders  and  Lucius  J.  Holland,  both  of  Bluefield,  W.  Va. 
(Sanders  &  Crockett,  of  Bluefield,  W.  Va.,  on  the  brief),  for  appellant. 

D.  E.  French,  of  Bluefield,  W.  Va.,  and  R.  E.  Scott,  of  Richmond, 
Va.  (Russell  S.  Ritz  and  French  &  Easley,  all  of  Bluefield,  W.  Va.,  on 
the  brief),  for  appellees. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  WADDILL, 
District  Judge. 

WADDILL,  District  Judge.  This  is  an  appeal  from  an  order  of  the 
United  States  District  Court  for  the  Southern  District  of  West  Vir- 
ginia, denying  a  discharge  to  the  bankrupt,  the  appellant.  The  facts 
are  briefly  that  in  October,  1911,  the  bankrupt  and  L.  A.  Jaffee  formed 
a  copartnership  for  the  purpose  of  conducting  a  news  and  cigar  stand 
at  the  Altamont  Hotel,  Bluefield,  and  also  a  news,  cigar,  and  soda 
fountain  stand  in  the  L.  Kaufman  Building,  Bluefield ;  the  latter  busi- 
ness being  known  as  the  "Idle  Hour."  The  copartnership  continued 
a  few  months  only,  and  in  February,  1912,  Baker  bought  out  his  part- 
ner's interest,  and  continued  business  in  his  own  name  until  the  8th  of 
April,  1912,  when  he  filed  a  voluntary  petition  in  bankruptcy.  The  case 
was  regularly  proceeded  with,  W.  C.  Pollock  selected  as  trustee,  and 

$=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexe? 


Digitized  by 


Google 


266  136  C.  C.  A.  REPORTS 

on  the  11th  of  March,  1913,  the  bankrupt  made  his  application  for 
discharge. 

On  the  return  day  of  the  notice  to  show  cause  against  the  granting 
of  the  same,  certain  creditors,  the  appellees  herein,  noted  their  appear- 
ances, and  filed  specifications  of  objection  to  the  granting  of  the  dis- 
charge, whereupon,  pursuant  to  the  rules  of  practice  of  the  district 
(section  1,  rule  44,  of  Rules  of  Practice  of  the  District  Court),  the 
matters  arising  upon  said  specifications  were  referred  to  H.  B.  Lee, 
Esq.,  referee  in  bankruptcy,  as  special  master,  to  report  upon  the  same. 
Six  specifications  of  objection  were  filed,  only  one  of  which  is  nec- 
essary to  be  set  out  herein,  namely,  the  first,  that  the  bankrupt — 

"within  four  months  prior  to  his  adjudication  in  bankruptcy,  and  while  a 
bankrupt,  he  knowingly  and  fraudulently  concealed  from  the  trustee  certain 
property,  consisting  of  bedroom  furniture,  located  immediately  overhead  in 
the  second  floor  of  the  building  where  he  conducted  one  of  his  places  of  busi- 
ness, which  property  the  said  bankrupt  used  for  his  private  purposes  in  pri- 
vate apartments  occupied  by  him,  which  property  belonged  to  his  estate  in 
bankruptcy,  and  is  worth  probably  the  sum  of  $75,  with  intent  to  hinder, 
delay,  and  defraud  his  creditors." 

The  referee  and  special  master  duly  made  and  filed  his  report,  cer- 
tifying that  only  the  testimony  of  the  bankrupt  and  that  of  the  trus- 
tee of  his  estate  had  been  adduced  before  him,  which  he  caused  to 
be  taken  down  stenographically  and  returned  with  his  report,  and 
he  found  and  certified  to  the  court  that  there  was  no  testimony 
whatever  to  support  two  of  the  specifications  of  objection,  and 
only  testimony  as  to  the  first  charge  herein  set  forth,  stated  in  three 
diflFerent  specifications,  and  another  regarding  a  certain  diamond  ring 
set  forth  in  another  specification,  and  that  there  was  not  sufficient  evi- 
dence to  sustain  the  objection  to  the  discharge  as  to  either  of  the  four 
specifications  concerning  which  some  testimony  was  introduced,  and 
he  recommended  accordingly  that  the  bankrupt  be  granted  his  dis- 
charge. To  this  action  of  the  referee  and  special  master,  the  appel- 
lees excepted,  and  asked  that  the  District  Court  review  and  revise 
the  same.  The  case  was  thereupon  duly  presented  to  the  District 
Court,  and  that  court  on  the  21st  of  May,  1914,  entered  its  order  in  the 
following  language: 

"Ordered,  that  the  report  of  the  said  special  master  be  and  it  hereby  Is 
in  respect  of  the  first  specification  of  objection,  overruled  and  set  aside ;  that 
the  said  first  specification  of  objection  of  the  Bishop-Babcock-Becker  Company, 
a  corporation,  a  creditor  and  party  in  interest  herein,  be  and  the  same  is 
hereby  sustained ;  that  the  application  for  discharge  of  the  said  B.  F.  Baker, 
a  bankrupt,  be  and  the  same  hereby  is  denied." 

From  the  action  of  the  District  Court  this  appeal  was  taken  by  the 
bankrupt.  But  two  questions  are  presented  for  the  consideration  of 
this  court  upon  the  record,  namely,  whether  or  not  the  lower  court 
erred  in  setting  aside  the  action  of  the  referee  and  special  master  in 
reference  to  the  first  specification  of  objection,  and  in  holding  that  the 
evidence  sustained  the  objection  to  the  discharge,  and  in  refusing  the 
same. 

[1,  2]  Just  what  weight  should  be  given  to  the  finding  of  a  referee 
or  special  master  upon  an  application  for  a  discharge,  has  been  the 
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subject  of  some  difference  of  opinion  among  the  courts ;  but  we  think 
it  may  fairly  be  stated  that  the  consensus  is  that  where  a  referee  and 
special  master's  action  is  based  upon  conflicting  testimony,  and  he 
heard  and  saw  the  witnesses,  that  his  findings  ought  to  be  accepted, 
and  not  disturbed,  unless  it  appears  that  he  has  made  a  plain  mis- 
take; and  this  is  particularly  true  in  cases  involving  the  concealment 
of  assets,  where  the  motive  and  intent  of  the  bankrupt  becomes  ma- 
terial. In  this  class  of  cases  much  weight  is  necessarily  due  to  the 
conclusions  of  the  tribunal  which  had  the  opportunity  of  seeing  and 
observing  the  manner  and  deportment  of  the  witnesses  whose  acts 
were  called  in  question,  or  of  those  who  may  have  been  cognizant  of 
the  transaction.  In  re  Lafleche  (D.  C.  Vermont)  109  Fed.  307;  Ohio 
Valley  Bank  v.  Mack,  163  Fed.  155,  and  cases  cited,  89  C.  C.  A.  605,  24 
L.  R.  A.  (N.  S.)  184;  In  re  Wheeler,  165  Fed.  188,  91  C.  C.  A.  222 
(C.  C.  A.  7th  Circuit) ;  Epstein  v.  Steinfeld,  210  Fed.  236,  127  C.  C.  A. 
24  (C.  C.  A.  3d  Circuit).  In  this  case  we  have  the  findings  of  fact  by 
the  referee  and  special  master,  and  have  carefully  and  critically  ex- 
amined the  testimony;  and  our  conclusion  is  that  he  was  correct  in 
his  finding,  and  that  the  evidence  is  entirely  insufficient  to  justify  a 
refusal  of  the  discharge. 

The  objection  thereto  related  especially  to  the  alleged  failure  to  list 
certain  bedroom  furniture  used  by  the  bankrupt  and  his  clerk  in  a 
room  over  the  store  in  which  he  did  business,  and  while  it  is  averred 
that  his  misconduct  in  this  regard  was  fraudulent,  and  with  intent  to 
conceal  property  from  his  creditors,  we  do  not  think  the  testimony 
taken  as  a  whole,  or  any  reasonable  inference  that  can  be  drawn  there- 
from, justifies  that  conclusion.  On  the  contrary,  the  circumstances 
support  a  different  conclusion ;  that  is,  that  the  small  amount  of  house- 
hold effects,  that  cost  only  some  $50  or  $60  and  sold  for  $15,  was  not 
purposely  and  with  fraudulent  intent  left  out  of  the  schedules.  The 
bankrupt's  explanation  is  that  he  thought  it  would  be  included  in  the 
furniture  in  the  place  of  business  itself,  and  that  he  gave  to  his  trustee 
his  key  to  the  room  in  which  it  was,  and  called  his  attention  to  the 
same.  The  trustee  admits  receiving  the  key,  but  does  not  recall  having 
had  his  attention  called  especially  to  the  property ;  but  it  is  quite  evi- 
dent irom  the  entire  case  that  what  the  bankrupt  did  was  not  with  any 
fraudulent  intent,  and  the  mere  omission  of  the  articles  from  his  sched- 
ule is  not  in  itself  sufficient  to  justify  the  denial  of  the  discharge.  In 
re  Slingluff  (D.  C.)  105  Fed.  502.  Moreover,  the  property  was  partly 
owned  by  the  clerk  of  the  bankrupt,  who  used  the  same,  which  might 
in  part  explain  its  omission,  aside  from  the  improbability  of  the  bank- 
rupt's attempting  in  giving  his  assets,  scheduled  at  a  considerable 
amount,  to  knowingly  and  purposely  commit  a  fraud  which  would 
disentitle  him  to  a  discharge  about  so  small  a  matter  as  that  involved 
in  the  exception. 

It  follows  from  what  has  been  said  that  the  action  of  the  lower  court 
should  be  reversed,  at  the  cost  of  the  appellees. 

Reversed. 
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(220  Fed.  660) 

TATiBOT  et  al.  v.  INDEPENDENT  ORDER  OF  OWLS  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  25,  1915.) 

No.  4091. 

(Syllabus  by  the  Court.) 

1.  Corporations  ^=>49 — Namb — Use  of  Similar  Name— Injunction. 

An  established  voluntary  association  for  religious,  fraternal,  benevolent, 
or  social  purposes  is  entitled  to  an  injunction  against  the  use  by  another 
person,  association,  or  by  any  corporation,  of  its  name  or  emblem,  and  of 
any  name  or  emblem  so  similar  to  it  as  to  be  likely  to  create  confusion, 
or  to  deceive,  or  induce  persons  to  join  or  treat  with  the  latter  as  the 
former,  because  such  a  use  of  such  a  name  or  emblem  in  effect  pen^e- 
trates  a  fraud  upon  the  former,  and  upon  the  persons  confused  or  de- 
ceived. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §  137;  Dec 
Dig.  <&=>49.] 

2.  Equity  <S=»65 — Right  to  Relief — Clean  Hands. 

The  principle,  "He  who  comes  into  equity  must  do  so  with  clean  hands," 
repels  or  defeats  a  complaiuant  only  when  his  iniquity  consists  of  wrong- 
ful conduct  in  the  very  act  or  transaction  which  raises  the  equity  he 
seeks  to  enforce. 

[Ed.  Note.— For  other  cases,  see  Equity,  CSent  Dig.  §§  185-187;  Dec. 
Dig.  <g=>65.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa;    Smith  McPherson,  Judge. 

Suit  by  John  W.  Talbot  and  others  against  the  Independent  Order 
of  Owls,  a  corporation,  and  others.  From  decree  for  defendants,  plain- 
tiffs appeal.  Reversed  and  remanded,  with  directions  to  render  decree 
for  plaintiffs. 

W.  J.  Roberts,  of  Keokuk,  Iowa,  for  appellants. 
Charles  A.  Houts,  of  St.  Louis,  Mo.,  amicus  curiae. 
F.  M.  Ballinger,  of  Keokuk,  Iowa,  for  appellee3. 

Before  SANBORN,  ADAMS,  and  SMITH,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  In  November,  1904,  John  W.  Talbot, 
George  P.  Beroth,  and  five  other  persons  signed  a  constitution  by 
which  they  and  those  who  subsequently  became  members  agreed  with 
each  other  to  be  bound,  and  organized  a  voluntary  secret  ritualistic 
degree  association  under  the  name  the  "Order  of  Owls."  The  con- 
stitution provided  that  the  object  of  the  order  should  be  the  advance- 
ment of  its  members  socially,  morally,  intellectually,  and  otherwise, 
that  the  governing  body  of  the  association  should  be  the  "Home  Nest," 
which  should  consist  of  the  organizers  thereof  and  of  their  succes- 
sors, elected  by  the  unanimous  vote  of  the  survivors  to  fill  any  vacancy 
caused  by  the  death,  resignation,  or  removal  of  any  member ;  that  the 
legislative  power  of  the  order  was  vested  in  the  Home  Nest  silting 
in  January  of  each  year;  that  the  sole  executive  power  of  the  order 
was  vested  in  the  Home  Nest  when  it  was  in  session,  and  when  it 
was  not  in  session  in  the  Supreme  President,  who  should  be  elected  by 
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the  Home  Nest  annually ;  that  the  subordinate  or  local  bodies  of  the 
order  should  be  called  '*Nests,"  and  each  of  them  should  pay  to  the 
Home  Nest  10  cents  quarterly  for  each  of  its  members.  John  W.  Tal- 
bot became  and  has  continued  to  be  the  Supreme  President  of  the 
order,  whose  membership  increased  until  it  had  about  200,000  mem- 
bers and  about  1,500  nests  scattered  throughout  the  United  States, 
Canada,  and  the  Philippines.  In  1907  this  order  adopted  an  emblem, 
consisting  of  a  design  of  three  owls,  each  bearing  the  letter  *'0*'  on 
its  breast  and  sitting  side  by  side  on  the  same  rod  facing  the  observer. 
In  July,  1911,  the  Supreme  President  revoked  the  charter  of  subordi- 
nate nest  No.  1227,  stationed  at  Keokuk,  Iowa.  Thereupon  F.  M. 
Ballinger,  one  of  the  defendants,  and  others,  who  had  been  members 
of  nest  No.  1227,  organized  a  corporation  under  the  laws  of  Iowa 
under  the  name  "Independent  Order  of  Owls"  for  the  same  purposes 
as  those  for  which  the  Order  of  Owls  was  organized,  adopted  the 
same  emblem  as  that  of  the  original  order,  except  that,  instead  of 
placing  an  "O''  on  the  breast  of  each  of  three  owls,  it  placed  the  let- 
ters "I.  O.  O."  above  the  owls  and  the  word  "Honesty'*  below  them. 
This  new  corporation  then  proceeded  to  conduct  its  operations — to 
solicit  and  receive  members  in  competition  with  the  original  Order  of 
Owls.  Talbot  and  Beroth,  as  the  sole  members  of  the  Home  Nest  of 
the  Order  of  Owls,  in  their  own  behalf  and  in  behalf  of  all  the  mem- 
bers of  that  order,  brought  this  suit  in  equity  against  the  Independent 
Order  of  Owls  and  F.  M.  Ballinger,  to  prevent  them  from  using  the 
name  "Independent  Order  of  Owls,"  or  any  name  which  contains  the 
word  "Owls,"  or  the  emblem  that  the  Independent  Order  of  Owls 
had  adopted.  At  the  final  hearing  the  court  below  rendered  a  decree 
of  dismissal  of  the  complaint,  on  the  grounds  that  the  words  Inde- 
pendent Order  of  Owls  so  distinguished  the  defendant  corporation 
from  the  Order  of  Owls,  and  the  emblem  of  the  former  so  distin- 
guished it  from  the  emblem  of  the  latter,  that  the  plaintiffs  were  en- 
titled to  no  injunction  against  their  use,  and  that  the  plaintiffs  had 
not  come  into  court  with  clean  hands. 

[1]  An  established  voluntary  association  for  religious,  fraternal, 
benevolent,  or  social  purposes  is  entitled  to  an  injunction  against  the 
use  by  another  person,  association,  or  corporation  of  its  name  or  em- 
blem, and  of  any  name  or  emblem  so  similar  to  its  as  to  be  likely  to 
create  confusion,  or  to  deceive  or  induce  persons  to  join  or  treat  with 
the  latter  as  the  former,  because  such  a  name  or  emblem  in  effect  de- 
frauds the  former  and  the  persons  so  confused  or  deceived.  McGlynn 
V.  Post,  21  Abb.  N.  C.  (N.  Y.  1887)  97,  98;  Black  Rabbit  Association 
V.  Munday,  21  Abb.  N.  C.  (N.  Y.  1887)  99,  103,  104;  Creswill  v. 
Grand  Lodge  K.  P.  of  Georgia  (1910)  133  Ga.  837,  67  S.  E.  188,  190, 
192,  193,  184  Am.  St.  Rep.  231,  18  Ann.  Gas:  453;  Society  of  the 
War  of  1812  v.  Society  of  the  War  of  1812  in  the  State  of  New 
York,  46  App.  Div.  568,  62  N  Y.  Supp.  355 ;  Benevolent  &  Protective 
Order  of  Elks  v.  Improved  Benevolent  &  Protective  Order  of  Elks  of 
the  World,  60  Misc.  Rep.  223,  111  N.  Y.  Supp.  1067,  1069;  Salva- 
tion Army  in  United  States  v.  American  Salvation  Army  (1909)  135 
App.  Div.  268,  120  N.  Y.  Supp.  471,  475,  476;  International  Com- 
niittee  of  Young  Women's  Christian  Association  v.  Young  Women's 
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Christian  Association  of  Chicago,  194  111.  194,  62  N.  E.  551,  56  L. 
R.  A.  888 ;  Benevolent  &  Protective  Order  of  Elks  v.  Improved  Ben- 
evolent &  Protective  Order  of  Elks  of  the  World  (1912)  205  N.  Y. 
459,  463,  466,  98  N.  E.  756,  Ann.  Cas.  1913E,  639.  That  this  princi- 
ple of  equity  is  just  and  salutary,  and  that  it  should  be  liberally  ap- 
plied and  enforced,  is  self-evident.  That  the  use  by  the  defendants 
below  of  the  name  Independent  Order  of  Owls  and  the  emblem  it 
adopted  to  conduct  the  operations  of  a  corporation  for  the  same  pur- 
poses as  the  purposes  for  which  the  Order  of  Owls  had  used  its  name 
and  its  emblem  for  years  before  the  junior  organization  was  formed, 
and  until  its  subordinate  nests  had  become  1,500  and  its  members 
200,000,  would  be  likely  to  create  confusion  among  those  interested 
in  their  operations,  and  to  deceive  and  induce  strangers  to  join  and 
treat  with  the  junior  organization  in  the  belief  it  was  the  senior  and 
well-known  association,  is  too  clear  for  discussion.  The  testimony  of 
the  eyes,  when  a  glance  at  the  two  names  and  the  two  emblems  is 
taken,  is  a  demonstration  of  this  proposition. 

[2]  Nor  does  the  evidence  which  is  found  in  this  record  upon  which 
the  defendants  rely  to  defeat  the  plaintiffs,  and  to  bring  this  suit  un- 
der the  ban  of  the  principle,  "He  who  comes  into  equity  must  come 
with  clean  hands,"  sustain  that  defense.  That  principle  does  not  re- 
pel all  sinners  from  the  precincts  of  courts  of  equity,  nor  does  it 
disqualify  any  plaintiff  from  obtaining  full  relief  there  who  has  not 
done  iniquity  in  the  very  transaction  concerning  which  he  complains. 
The  wrong  which  may  be  invoked  to  defeat  him  must  have  an  im- 
mediate and  necessary  relation  to  the  equity  for  the  enforcement  of 
which  he  prays.  Bering  v.  Earl  of  Winchelsea,  1  Cox,.  Chan.  318, 
319;  Lewis  &  Nelsen's  Appeal,  67  Pa.  153,  166;  Bateman  v.  Farga- 
son  (C.  C.)  4  Fed.  32,  33;  Shaver  v.  Heller  &  Merz  Co.,  108  Fed. 
821,  824,  48  C.  C.  A.  48,  51,  65  L.  R.  A.  878;  Trice  v.  Comstock, 
121  Fed.  620,  627,  57  C.  C.  A.  646,  653,  61  L.  R.  A.  176;  Cunning- 
ham V.  Pettigrew,  169  Fed.  335,  344,  94  C.  C.  A.  45*7,  466.  The  eq- 
uity which  the  plaintiffs  are  endeavoring  to  enforce  is  the  prevention 
of  the  fraudulent  use  by  the  defendants  and  their  rival  organization 
of  a  name  and  an  emblem  so  similar  to  those  of  the  Order  of  Owls 
that  they  are  calculated  to  create  confusion  between  the  two  organiza- 
tions and  to  induce  strangers  to  deal  with  the  junior  body  in  the  be- 
lief that  it  is  the  senior  one.  The  iniquity  the  defendants  seek  to 
present  for  the  purpose  of  defeating  the  plaintiffs'  recovery  has  no 
necessary  or  other  relation  to  that  equity.  Even  if  all  the  iniquity 
charged  were  proved,  there  is  no  evidence  in  this  record  that  any  of 
it  induced  or  in  any  way  affected  the  unlawful  action  of  the  defend- 
ants in  their  use  of  the  name  or  emblem  they  adopted  for  the  evident 
purpose  of  appropriating  to  themselves  the  reputation  and  prestige  of 
the  Order  of  Owls.  That  alleged  iniquity  consisted  of  claimed  per- 
sonal delinquencies  of  John  W.  Talbot  in  his  relations  with  strangers 
to  both  organizations  and  in  his  relation  to  the  Order  of  Owls,  con- 
cerning which  the  defendants,  a  rival  organization  and  its  members, 
have  no  warrant  to  call  him  or  the  Order  of  Owls  to  account.  No 
defense  to  the  plaintiffs'  cause  of  action  was  established  in  this  case, 
and  their  title  to  the  relief  they  sought  is  clear. 
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Let  the  decree  below  be  reversed,  and  let  the  case  be  remanded  to 
the  District  Court,  with  directions  to  render  a  decree  for  the  plaintiffs 
for  the  relief  prayed  in  their  complaint. 


(^  Fe<L  663) 

BACON  V.  GENNETT. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  9,  1915.) 

No.  2721. 

CoxnzTs  ^=»405— CiBCUiT  Court  of  Appeals — ^Decisions  Reviewable — Final- 
ity OF  Determination. 

In  a  suit  by  the  United  States  to  require  conflicting  claimants  to  land 
sought  to  be  condemned  to  set  up  their  claims  by  interpleader,  B.  and  6. 
filed  conflicting  claims  to  six  lots.  Their  claims  were  tried  before  a  jury, 
resulting  in  a  verdict  for  B.  as  to  one  lot  and  for  G.  as  to  the  other  five 
lots,  and  Judgment  was  entered  thereon.  A  motion  by  B.  for  a  new  trial 
was  granted  as  to  one  of  such  five  lots.  Held,  that  as  the  judgment  fully 
disp<^ed  of  only  five  of  the  lots,  leaving  the  title  to  one  lot  undetermined, 
and  as  the  Circuit  Court  of  Appeals  has  no  jurisdiction,  except  in  certain 
exceptional  cases,  to  hear  appeals  from  other  than  final  decrees,  the  ap- 
peal was  premature,  and  should  be  dismissed,  since  the  judgment  was  not 
final,  even  considering  the  case  between  the  parties  as  one  at  law,  while 
the  matter  was  in  the  nature  of  an  issue  out  of  chancery,  as  to  which  the 
verdict  and  judgment  were  advisory  only,  and  required  a  decree  in  the 
main  case  to  make  them  effective. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  1097-1099,  1101, 
1103;  Dec,  Dig.  «=>405. 

Finality  of  judgments  and  decrees  for  purposes  of  review,  see  notes 
to  Brush  Electric  Co.  v.  Electric  Imp.  Co.  of  San  Jose,  2  C.  C.  A.  379; 
Central  Trust  Co.  v.  Madden,  17  C.  C.  A.  238 ;  Prescott  &  A.  C.  By.  Co. 
V.  Atchison,  T.  &  S.  F.  B.  Co.,  28  C.  C.  A.  482.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Georgia;    William  T.  Newman,  Judge. 

Suit  by  the  United  States  to  require  conflicting^  claimants  to  land 
sought  to  be  condemned  to  set  up  their  claims  by  mterpleader.  From 
a  judgment  in  favor  of  N.  W.  Gennett  as  to  certain  lots,  Hal  H. 
Bacon  appeals.     Appeal  dismissed. 

Arthur  Heyman  and  P.  H.  Brewster,  both  of  Atlanta,  Ga.,  for  ap- 
pellant. 
Andrew  Bennett,  of  Franklin,  N.  C,  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

PARDEE,  Circuit  Judge.  The  case  shows  that  the  United  Statea 
of  America  instituted  its  condemnation  proceedings  to  condemn  32,000 
acres  of  land  lying  in  Fannin,  Gilmer,  Murray,  and  other  counties 
in  the  northern  part  of  Georgia.  An  examination  of  the  title  to  said 
various  tracts  of  land,  including  a  great  many  land  lots,  showed  that 
there  were  possibly  hundreds  of  claimants  in  many  cases  having  ap- 
parently conflicting  interests,  whereupon,  in  aid  of  said  condemnation 
proceedmg,  a  bill  was  filed  by  the  United  States  of  America  on  the 
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equity  side  of  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Georgia,  making  all  of  these  various  conflicting  claim- 
ants parties,  and  requiring  them  to  come  into  court  and  set  up  by  in- 
terpleader what,  if  any,  claim  they  had  to  these  respective  properties. 
In  response  to  the  notice  and  service  in  said  bill,  Hal  H.  Bacon  filed 
a  claini  to  six  land  lots,  to  wit,  Nos.  78,  104,  114,  145,  180,  and  213, 
lying  in  the  Sixth  district  and  First  section  of  Fannin  county,  Ga. 
N.  W.  Gennett  also  filed  claim  to  said  land  lots  Nos.  78,  104,  114, 
145,  180,  and  213  in  the  Sixth  district  and  First  section  of  Fannin 
county,  Ga. 

The  disputed  claims  to  said  respective  land  lots  between  said  Hal 
H.  Bacon  and  N.  W.  Gennett  were  brought  to  trial  before  a  jury, 
resulting  in  a  verdict  of  the  jury  finding  lot  114  to  be  the  property 
of  Hal  H.  Bacon,  and  lots  '78,  104,  145,  180,  and  213  to  be  the  pro^ 
erty  of  N.  W.  Gennett.  A  judgment  was  entered  in  accordance  with 
this  verdict.  Counsel  for  Hal  H.  Bacon  filed  a  motion  for  a  new  trial, 
complaining  that  said  verdict  and  judgment,  finding  lots  78,  104,  145, 
180,  and  213  to  be  the  property  of  N.  W.  Gennett,  were  contrary  to 
law  and  contrary  to  the  evidence.  Said  motion  for  new  trial  was  con- 
tinued until  the  March  term,  1914,  of  the  said  court,  at  which  time, 
to  wit,  on  March  31,  1914,  the  court  rendered  a  judgment  granting 
said  motion  for  new  trial  as  to  lot  104,  and  overruling  said  motion  for 
new  trial  as  to  lots  180  and  214.  Thereupon  Bacon  petitioned  for  and 
was  allowed  an  appeal  to  this  court. 

The  suit  between  Bacon  and  Gennett  in  the  District  Court  was 
practically  an  interpleader  covering  the  whole  six  lots  involved,  and 
the  judgment  of  the  District  Court  fully  disposes  of  only  five  of  them, 
leaving  the  title  to  one  lot  undetermined.  As  this  court  does  not  have 
jurisdiction  (save  in  certain  exceptional  cases,  of  which  this  is  not  one) 
to  hear  appeals  from  other  than  final  decrees,  this  appeal  is  premature 
and  should  be  dismissed.  See  Menge  v.  Warriner,  120  Fed.  816,  57 
C.  C.  A.  432 ;  Rexford  v.  Brunswick-Balke-Collender  Co.,  228  U.  S. 
339,  346,  33  Sup.  Ct.  515,  57  L.  Ed.  864. 

As  against  dismissal  it  was  argued  that  the  judgment  appealed  from 
was  final  as  to  five  lots  in  controversy,  and  that  if  the  appeal  should 
be  dismissed  that  judgment  could  be  executed,  and  it  would  then 
be  too  late,  after  a  final  decree  for  appellant,  to  obtain  full  relief  by 
appeal;  but  we  consider  that  the  judgment  appealed  frcKn  covering 
only  part  of  the  issues  and  not  disposing  of  the  whole  controversy, 
was  not  final,  even  considering  the  case  between  the  parties  as  one  at 
law  and  on  the  law  side  of  the  court.  But  the  case  was  one  in  eq- 
uity, and  the  verdict  of  the  jury  and  the  judgment  thereon — the  mat- 
ter being  in  the  nature  of  "an  issue  out  of  chancery" — were  not  con- 
clusive, but  advisory,  having  no  more  effect  than  a  master's  report 
confirmed,  and  required  a  decree  in  the  main  case  to  be  made  effective. 
And  here  we  may  notice  that,  if  the  proceeding  before  the  jury  was 
really  a  trial  at  law,  a  writ  of  error,  instead  of  an  appeal,  would  have 
been  required  to  authorize  this  court  to  review  the  same. 

The  appeal  is  dismissed. 
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(220  Fed.  291) 

TJNITED  STATES  ex  rel.  LAIKUND  v.  WILLIFORD. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  12,  1915.) 

No.  169. 

1.  Habeas  Corpus  ^=:>16 — Enlistment  of  Minob — Abbest  fob  Fbaudulent 

Enlistment. 

Under  Rev.  St.  S  1117  (Comp.  St.  1913,  §  1885),  providing  that  no  per- 
son under  the  age  of  21  years  shall  be  enlisted  into  the  military  service 
without  the  written  consent  of  his  parents  or  guardians,  while  the  parent 
or  guardian  of  a  minor,  who  has  not  consented  to  his  enlistment,  may  re- 
claim the  custody  of  the  minor,  where  a  minor  who  falsely  stated  his 
age  when  enlisting  was  arrested  for  fraudulently  enlisting  in  violation 
of  the  sixty-second  article  of  war  after  the  service  of  a  writ  of  habeas  cor- 
pus sued  out  by  his  mother,  but  before  the  hearing  thereon,  he  would  not 
be  taken  from  the  custody  of  the  military  authorities,  in  view  of  Rev.  St. 
§  761  (Comp.  St.  1913,  S  1289),  providing,  relative  to  habeas  corpus,  that 
the  court  shall  dispose  of  the  party  as  law  and  justice  require. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  §  16;  Dec. 
Dig.  «=>16.] 

2.  Habeas  Cobpus  ^=»1 — Scope  of  Inquiry. 

The  writ  of  habeas  corpus  is  not  designed  to  pass  upon  the  merits,  but 
merely  to  determine  the  cause  of  detention,  and  whether  the  detention  is 
lawful. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  §§  I,  3; 
Dec.  Dig.  <@=»1.] 

3.  Army  and  Navy  ^=»19 — Fraudulent  Enlistment — Punishment. 

A  minor,  who  in  enlisting  stated  that  he  was  over  21,  was  punishable, 
if  found  guilty  of  having  fraudulently  enlisted  in  violation  of  the  sixty- 
second  article  of  war. 

[Ed.  Note. — For  other  cases,  see  Army  and  Navy,  Cent  Dig.  §§  45-50; 
Dec  Dig.  «&=>19.] 

Appeal  from  the  District  Court  of  the  United  States  for^he  South- 
em  District  of  New  York. 

G.  C.  Young,  of  New  York  City,  for  appellant. 

Earl  B.  Barnes,  Asst.  U.  S.  Atty.,  of  New  York  City,  for  appellee. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  March  7,  1914,  Nathan  Love  enlisted  in  the 
United  States  army,  stating  that  he  was  21  years  and  5  months  of  age, 
whereas  in  fact  he' was  2  years  younger,  and  thereupon  received  the 
clothing  and  allowance  that  are  regularly  issued  to  enlisted  soldiers. 
August  29th  he  made  written  application  for  his  discharge,  supported 
by  the  affidavits  of  his  mother  and  grandmother,  to  the  effect  that  he 
was  when  enlisted  and  still  was  an  infant,  that  his  mother  had  never 
given  consent  to  his  enlistment,  and  that  his  services  were  necessary 
to  the  support  of  his  grandmother,  who  had  brought  him  up,  was  not 
able  to  support  herself,  and  was  without  support;  her  daughter  having 
married  again.  This  appHcation  was  denied,  on  the  ground  that  the 
regulations  of  the  War  Department  restricted  the  privilege  of  pur- 
chasing a  discharge  to  soldiers  who  have  served  at  least  one  year  prior 
to  the  application. 

^=9For  oUier  casea  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DlsesU  &  Indexes 
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[1]  October  5th  a  writ  of  habeas  corpus  at  the  relation  of  Love's 
mother  was  served  upon  the  military  authorities,  and  upon  the  same 
day,  but  after  the  service  of  the  writ,  Love  was  arrested  and  confined 
upon  the  charge  of  having  fraudulently  enlisted  in  violation  of  the 
sixty-second  article  of  war.  Judge  Mayer  dismissed  the  writ  and  re- 
manded Love,  feeling  bound  by  the  decision  of  Judge  Holt  in  Ex  parte 
Lewkowitz,  163  Fed.  646.  We  think  he  was  clearly  right  in  fol- 
lowing this  decision.  There  have  been  many  irreconcilable  cases  in 
the  lower  courts  in  habeas  corpus  proceedings  taken  to  obtain  the  dis- 
charge of  minors  who  have  enlisted  in  the  United  States  army  or  navy. 
Sections  1116  and  1117,  Rev.  St.  U.  S.  (Comp.  St.  1913,  §§  1884,  1885), 
read  as  follows : 

*'Sec.  1116.  Recruits,  enlisting  in  the  army,  must  be  eflPectlve  and  able-bodied 
men,  and  between  the  ages  of  sixteen  and  thirty-five  years,  at  the  time  of 
their  enlistment.  This  limitation  as  to  age  shall  not  apply  to  soldiers  re- 
enlisting. 

"Sec.  1117.  No  person  under  the  age  of  twenty-one  years  shall  be  enlisted 
or  mustered  into  the  military  service  of  the  United  States  without  the  writ- 
ten consent  of  his  parents  or  guardians:  Provided,  that  such  minor  has  such 
parents  or  guardians  entitled  to  his  custody  and  control." 

Some  courts  have  held  that  such  enlistments  were  wholly  void,  and 
that  the  minors  never  became  soldiers  or  sailors,  or  subject  to  punish- 
ment for  military  offenses.  Other  courts  have  held  that  they  were 
voidable  at  the  option  of  the  minor,  and  5till  others  that  they  were  only 
voidable  upon  the  application  of  the  parent  or  guardian.  The  Supreme 
Court,  however,  set  most  of  these  questions  at  rest  in  the  case  of  In  re 
Morrissey,  137  U.  S.  157,  11  Sup.  Ct.  57,  34  L.  Ed.  644,  holding  that 
the  enlistment  was  a  good  contract  so  far  as  the  minor  is  concerned, 
which  changed  his  status  from  that  of  a  civilian  to  that  of  a  soldier  or 
sailor.  A  parent  or  guardian,  however,  who  had  not  consented  in  writ- 
ing to  such  enHstment,  could  reclaim  custody  of  the  minor. 

[2,  3]  The  only  question,  therefore,  is  whether  the  fact  of  Love's  ar- 
rest and  confinement,  after  the  writ  was  served,  on  the  charge  of  his 
original  fraudulent  enlistment,  is  a  good  answer  to  the  writ.  Some 
cases,  like  Ex  parte  Houghton  (C.  C.)  129  Fed.  239,  go  on  the  theory 
that  in  such  a  case  the  civil  court,  having  first  got  jurisdiction,  super- 
sedes subsequent  proceedings  by  the  military  authorities  to  punish  for 
military  offenses  committed  either  before  or  after  the  writ  issued.  This 
general  principle  regulating  the  relations  of  different  courts  of  equal 
jurisdiction  undertaking  to  dispose  of  the  same  matter  we  think  does 
not  apply.  The  writ  of  habeas  corpus  is  not  designed  to  pass  upon 
the  merits,  but  merely  to  determine  the  cause  of  the  detention  and 
whether  the  detention  is  lawful.  Love  would  himself,  of  course,  be 
punishable,  if  found  guilty  of  the  offense  charged  against  him.  Ex 
parte  Lewkowitz, supra;  United  States  v.  Reaves,  126  Fed.  127,  60  C 
C.  A.  675.  If  the  charge  had  been  made  and  Love  arrested  before  the 
writ  issued,  the  return  would  certainly  have  been  a  good  answer.  His 
status  could  not  have  been  changed  in  favor  of  his  mother  until  he  had 
made  amends  to  the  United  States  for  his  offense.  In  re  Miller,  114 
Fed.  838,  52  C.  C.  A.  472;  In  re  Scott,  144  Fed.  79,  75  C.  C.  A.  237; 
Moore  v.  United  States,  159  Fed.  701,  86  C.  C.  A.  569. 
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Section  761,  Rev.  St.  U.  S.  (Comp.  St.  1913,  §  1289),  reads: 
"Sec.  761.  The  court,  or  justice,  or  judge  shall  proceed  in  a  summary  way 
to  determine  the  facts  of  the  case,  by  hearing  the  testimony  and  arguments, 
and  thereupon  to  dispose  of  the  party  as  law  and  justice  require." 

Law  and  justice  do  not,  in  our  opinion,  require  Love  to  be  with- 
drawn from  the  military  authorities  and  relieved  of  liability  for  his 
offense  in  favor  of  his  mother's  right  to  his  custody.  This  is  the  the- 
ory upon  which  In  re  Dowd  (D.  C.)  90  Fed.  718,  proceeded ;  Judge  De 
Haven  saying : 

** After  that  judgment  has  been  fully  executed,  the  petitioner  will  be  enti- 
tled to  his  custody,  unless  he  shall  then  stand  charged  with  some  other  mili- 
tary offense,  committed  since  the  service  of  the  writ  issued  herein;  and,  in 
view  of  the  near  expiration  of  the  term  of  imprisonment  fixed  by  such  judg- 
ment, I  deem  it  a  proper  exercise  of  discretion  to  not  finally  discharge  the 
writ  at  this  time.  It  is  ordered  that  the  said  Thomas  H.  Dowd  be  remanded 
to  the  custody  whence  he  was  taken,  there  to  remain  until  November  28,  1898, 
and  that  upon  that  day,  at  the  hour  of  11  o'clock  a.  m.,  he  be,  by  the  respond- 
ent herein,  Herbert  I.  Choynski,  produced  before  this  court,  and  that  the  re- 
spondent then  and  there  show  cause,  if  any  there  be,  why  the  said  Thomas 
H.  Dowd  should  not  be  then  committed  to  the  custody  of  the  petitioner." 

The  order  is  affirmed  without  prejudice. 

(220  Fed.  293)  ^^''^^'^^''^'^ 

UNITED  STATES  v.  DENVER  &  R.  G.  R.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    January  4,  1915.) 

No.  4183. 

Master  and  Servant  ^=>13 — Railroads — Hours  op  Service  Act — Emer- 
gency. 

In  an  action  against  a  railroad  company  to  recover  penalties  for  viola- 
tion of  Hours  of  Service  Act  March  4,  1907,  c.  2939,  §  2,  34  Stat  141G 
(Comp.  St.  1913,  §  8678),  by  requiring  telegraph  operators  in  a  night  and 
day  office,  who  dispatched  orders  affecting  the  movement  of  trains,  to  re- 
main on  duty  for  more  than  9  hours  In  24-hour  periods,  an  answer  which 
alleges  as  a  reason  for  such  requirement  that  a  train  dispatcher  in  the 
office  became  "abusive,  insubordinate,  and  defiant,"  and  it  became  neces- 
sary to  dismiss  him,  because  his  retention  would  have  endangered  the 
pubUc,  and  that  he  was  replaced  a^  soon  as  possible,  states  a  case  of 
^'emergency*'  within  the  meaning  of  the  statute,  which  constitutes  a  de- 
fense. 

[Ed.  Note. — For  other  cases,  sec  Master  and  Servant,  Cent.  Dig.  (  14; 
Dec.  Dig.  <g=»13. 

Hours  of  service  of  employes,  see  note  to  United  States  v.  Houston  Belt 
&  Terminal  Ry.  Co.,  125  C.  C.  A.  485.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado;   Robert  E.  Lewis,  Judge. 

Action  by  the  United  States  against  the  Denver  &  Rio  Grande  Rail- 
road Company  to  recover  penalties.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Henry  E.  Lutz,  Sp.  Asst.  Atty.  Gen.,  of  Denver,  Colo.  (Harry  E. 
Kellv,  U.  S.  Atty.,  of  Denver,  Colo.,  on  the  brief),  for  the  United 
States. 

J.  G.  McMurry,  of  Denver,  Colo.  (E.  N.  Clark,  of  Denver,  Colo.,  on 
the  brief),  for  defendant  in  error. 

€z3For  otiier  cases  eee  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indeiei* 
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Before  GARLAND,  Circuit  Judge,  andT.  C.  MUNGER  and  YOU- 
MANS,  District  Judges. 

T.  G.  MUNGER,  District  Judge.  The  United  States  brought  an 
action  against  the  defendant  in  error  to  recover  penalties,  because  of 
violations  of  the  Hours  of  Service  Act.  34  Stat.  1415.  It  was  charged 
that  the  defendant  in  error  (hereinafter  referred  to  as  the  railroad 
company)  required  and  permitted  telegraph  operators,  who  dispatched 
orders  affecting  the  movement  of  trains,  to  remain  oil  duty  more  than 
9  hours  in  24-hour  periods,  in  an  office  operated  continuously  day  and 
night.  A  demurrer  to  the  answer  was  overruled,  and,  as  the  plaintiff 
elected  to  stand  upon  the  demurrer,  the  action  was  dismissed,  and  this 
proceeding  seeks  to  review  that  action  of  the  court. 

The  essential  portion  of  the  answer  to  one  of  the  counts  is  as  fol- 
lows :    The  defendant  alleges : 

"That  the  defendant  admits  that  H.  A.  Hulse  remained  on  duty  for  a  period 
longer  than  9  hours  in  a  24-hour  period,  as  in  said  first  cause  of  action  al- 
leged; but  defendant  says  that  the  said  H.  A.  Hulse  so  remained  on  duty 
because  of  an  emergency,  and  not  otherwise,  and  that  said  emergency  con- 
sisted, among  other  things,  in  this,  to  wit:  That  on  or  about  September  8, 
1912,  one  J.  T.  Barrett  was  employed  by  this  defendant  at  the  said  station 
of  the  defendant  at  Salida,  Colo.,  as  train  dispatcher,  and  had  been  in  said 
employ  for  some  time  prior  thereto ;  that  on  said  day  the  said  Barrett  was 
called  upon  to  explain  the  manner  in  which  he  had  performed  his  duties 
shortly  prior  thereto,  and  that  the  said  Barrett  then  and  there  exhibited  vio- 
lent temper,  and  became  abusive,  insubordinate,  and  defiant,  and  it  became 
necessary  to  dismiss  him  from  the  service  of  the  company  because  of  such  in- 
subordination, and  because  his  retention  In  the  service  thereafter  would  be  in- 
consistent with  discipline  and  dangerous  to  the  interests  of  the  company  and 
to  the  safety  of  the  public ;  that  it  was  impossible  to  obtain  a  dispatcher  or 
operator  to  take  the  place  of  the  said  Barrett  until  the  10th  of  September, 
1912;  and  that  until  additional  help  could  be  obtained  it  was  necessary  to 
employ  the  said  Hulse  for  more  than  9  hours  in  a  period  of  24  hours." 

The  answer  to  the  other  counts  of  the  petition  varies  only  as  to  the 
name  of  the  operator  who  had  worked  for  more  than  a  9-hour  period. 
Counsel  for  the  United  States  contend  that  the  facts  alleged  in  the  an- 
swer do  not  state  a  defense.  This  contention  is  amplified  to  the  state- 
ments that  the  answer  consists  of  legal  conclusions  only,  and  that  the 
employment  of  an  operator  for  more  than  9  hours  under  the  circum- 
stances alleged  is  not  an  emergency  provided  by  the  statute. 

The  pertinent  portion  of  section  2  of  the  act  of  Congress  bearing  on 
the  questions  involved,  is  as  follows : 

**That  no  operator,  train  dispatcher,  or  other  employ^  who  by  the  use  of 
the  telegraph  or  telephone  dispatches,  reports,  transmits,  receives,  or  delivers 
orders  pertaining  to  or  affecting  train  movements  shall  be  required  or  per- 
mitted to  be  or  remain  on  duty  for  a  longer  period  than  nine  hours  in  smy 
twenty-four  hour  period  In  all  towers,  ofiices,  places,  and  stations  continu- 
ously operated  night  and  day,  nor  for  a  longer  period  than  thirteen  hours  in 
all  towers,  offices,  places  and  stations  operated  only  during  the  daytime,  ex- 
cept in  case  of  emergency,  when  the  employes  named  in  this  proviso  may  be 
permitted  to  be  and  remain  on  duty  for  four  additional  hours  in  a  twenty- 
four  hour  period  of  not  exceeding  three  days  in  any  week." 

The  allegations  do  not  appear  to  be  conclusions  of  law,  but  rather 
are  conclusions  of  fact.    To  avoid  prolixity  in  pleading,  it  is  proper 
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to  allege  the  ultimate  facts,  and  this  involves  some  conclusions  or 
characterizations  as  to  groups  of  circumstances.  The  allegations  of 
the  answer  graphically  exhibit  the  situation  confronting  the  railroad 
company,  the  action  it  took,  and  the  resulting  hours  of  labor  exacted  of 
an  employe,  fairly  apprise  the  plaintiff  of  the  defense  relied  upon,  and 
as  against  a  demurrer  the  facts  were  sufficiently  depicted. 

It  is  urged  that  no  emergency  is  shown,  because  insubordination  by 
an  employe  is  but  a  violation  of  the  rules  of  employment,  and  a  railroad 
company  may  not  create  an  emergency  at  will  by  discharging  an  em- 
ploye for  infraction  of  rules,  and  thus  require' remaining  employes  to 
render  extra  labor.  But  in  the  situation  alleged  in  the  answer  the 
railroad  company  did  not  create  the  emergency,  but  merely  acted  in 
one.  Under  the  allegations  of  the  answer  that  the  employe  became  of 
violent  temper,  abusive,  insubordinate,  and  defiant,  the  defendant  could 
have  shown  that  the  employe  had  the  power,  disposition,  and  purpose 
to  endanger  the  safety  of  those  who  traveled  subject  to  his  care  by  acts 
of  omission  .or  commission.  The  primary  purpose  of  the  act  of  Con- 
gress was  to  provide  for  the  safety  of  those  intrusted  to  the  supervi- 
sion of  the  employes,  from  the  dangers  arising  from  their  lack  of  atten- 
tion and  mis  judgment,  owing  to  fatigue  (Baltimore  &  Ohio  Railroad 
Co.  v.  Interstate  Commerce  Commission,  221  U.  S.  612,  31  Sup.  Ct. 
621,  55  L.  Ed.  878;  United  States  v.  Missouri  Pac.  Ry.  Co.,  213  Fed. 
169,  130  C.  C.  A.  5);  but  the  danger  from  such  a  source  is  not 
greater  than  arises  from  the  disobedience,  willfulness,  or  malice  of 
employes. 

The  facts  stated  in  the  answer  allege  an  emergency  within  the  defini- 
tion declared  by  this  court  in  United  States  v.  Southern  Pac.  Co.,  209 
Fed.  562,  126  C.  C.  A.  384,  and  the  judgment  of  the. lower  court  is 
affirmed. 


(220  Fed.  295) 

BAY  T.  MERRILL  &  RING  TX)GGING  CO. 
(arcoll  Court  of  Appeals,  Ninth  Circuit.     February  1,  1915.    Rehearfng  De- 
nied March  8,  1915.) 
No.  2447. 

COMMEBCE   €=>27— EmPLOYEBS*   LIABILITY  ACT— RAILROADS  "ENGAGED  IN    In- 
TIB8TATE   COMMERCE." 

An  owner  of  timber  land  in  the  state  of  Washington,  which  owned  and 
c«)erated  a  logging  railroad  from  such  lands  to  Puget  Sound  for  the  sole 
purpose  of  hauling  logs  and  poles  to  the  Sound,  where  they  were  placed 
in  the  water  and  there  sold  to  purchasers,  who  resold  the  same  or  the  lum- 
ber made  therefrom  largely  in  other  states,  is  not  "engaged  in  interstate 
commerce,"  within  the  meaning  of  Employers'  Liability  Act  April  22 
1908,  c.  149,  35  Stat  65  (Cqmp.  St.  1913,  §§  8657-8065),  and  am  employ^ 
cannot  maintain  an  action  for  a  personal  injury  thereunder. 

[Ed.  Note.— For  other  cases,  see  Commerce,  Cent  Dig.  §  25 ;  Dec  Dig. 
«=»27. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Interstate  Commerce. 

Employes  engaged  in  interstate  commerce  within  Employers*  Liability 
Act,  see  note  to  Baltimore  &  O.  R.  Co.  v.  Darr,  124  C.  C.  A.  571.] 

Ross,  Circuit  Judge,  dissenting. 


^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  aa  Key-Numbered  Digests  ft  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington. 

Action  at  law  by  August  Bay  against  the  Merrill  &  Ring  Logging 
Company.  Judgment  for  defendant  (211  Fed.  717),  and  plaintiflf  brings 
error.    Affirmed. 

The  plaintiff  in  error  was  injured  whUe  in  the  employment  of  the  Merrill 
&  Ring  Logging  Company,  the  defendant  in  error,  and  while  he  was  engaged 
in  loading  logs  on  a  flat  car  in  the  woods,  where  the  logs  had  been  cut  pre- 
paratory to  transporting  them  to  the  waters  of  Puget  Sound.  His  right  to 
bring  an  action  for  damages  in  the  court  below  under  the  provisions  of  the 
federal  Employers*  Liability  Act  depended  upon  the  answer  to  the  question 
whether  or  not  the  logging  company  was  at  the  time  of  the  accident  engaged 
in  interstate  commerce.  Upon  the  conclusion  of  the  trial  the  court  directed 
a  verdict  in  favor  of  the  defendant,  upon  its  motion,  based  upon  the  grounds: 
First,  that  the  testimony  did  not  establish  that  the  defendant  was  a  common 
carrier ;  and,  second,  that  it  was  not  engaged  as  a  common  carrier  in  inter- 
state commerce. 

The  facts  shown  by  the  evidence  are  in  substance  as  follows:  The  logging 
company  owned  extensive  tracts  of  timber  in  Snohomish  county.  Wash.,  and 
was  engaged  solely  in  cutting  logs  on  its  own  lands  and  hauling  them  over 
its  own  road  to  the  waters  of  Puget  Sound,  where  it  dumped  them  from  the 
cars  into  a  boom.  At  that  point  it  sold  the  logs  to  purchasers,  who  paid 
for  them  there,  and  there  took  possession  of  them  and  towed  them  away 
by  tugs.  The  most  of  the  logs  were  sold  to  nearby  mills  on  the  Sound,  which 
were  engaged  in  the  manufacture  of  lumber,  and  this  lumber,  when  manu- 
factured, was  for  the  most  part  ultimately  disposed  of  and  shipped  to 
points  outside  of  the  state  of  Washington.  In  addition  to  these  transactions 
in  logs,  the  logging  company  had  at  times  taken  out  some  "poles,  which  also 
it  sold  and  delivered  at  its  boom  to  the  National  Pole  Company,  a  purchaser 
ywhich  did  business  at  Everett,  and  which  bought  and  paid  for  the  poles 
after  they  were  delivered  in  the  water,  and  thereafter  sold  them  for  ship- 
ment to  California.  The  road  is  a  standard-gauge  logging  railroad,  and  is 
operated  as  a  part  of  the  logging  business  of  the  defendant  in  error,  and  is 
connected  by  switches  with  the  Great  Northern  and  the  Interurban  roads; 
but  those  connections  are  used  only  for  the  purpose  of  bringing  supplies  to 
thei  company's  logging  camps.  No  logs  or  timber  of  any  kind  were  at  any- 
time transferred  to  these  other  roads.  One  shipment  of  steel  rails  had  gone 
over  the  logging  road  for  the  Interurban  at  the  time  when  the  latter  was 
constructing  Its  road.  For  that  service  the  actual  expense  of  operating  the 
locomotive  was  the  only  charge  made,  and  the  Interurban  assumed  all  lia- 
bility on  account  of  accidents  occurring  in  the  transportation. 

John  T.  Casey,  of  Seattle,  Wash.,  for  plaintiff  in  error. 
Hughes,  McMicken,  Dovell  &  Ramsey,  of  Seattle,  Wash.,  for  de- 
fendant in  error. 
Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  We  may 
assume  from  the  evidence  that  the  defendant  in  error  was  a  common 
carrier ;  but  it  is  clear  that  it  was  not  engaged  in  interstate  commerce. 
In  that  respect  the  facts  in  the  case  are  identical  with  those  which  were 
before  this  court  in  the  recent  case  of  Nordgard  v.  Marysville  &  North- 
ern Railway  Company,  218'  Fed.  737,  134  C.  C.  A.  415,  and  we  need 
not  add  to  the  discussion  that  was  there  had. 

The  judgment  is  affirmed. 

ROSS,  Circuit  Judge.  I  dissent,  for  the  reasons  stated  in  my  dis- 
senting opinion  in  the  case  of  Nordgard  v.  Marysville  &  Northern  Rail* 
way  Company,  above  referred  to. 
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(220  Fed.  451) 

In  re  LEVIN,  KRONENBERG  &  CO. 

In  re  AUTOMATIC  SPRINKLER  CO.  OF  AMERICA. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  12,  1915.) 

No.  92. 

Silks  ^=>477 — Conditional  Sales — ^Waive»  of  Reservation  of  Title — Me- 
chanics' Liens. 

An  automatic  sprinkler  system  was  Installed  on  the  premises  of  L.  & 
Co.,  with  a  reservation  of  title  by  the  sprinkler  company.  Thereafter  the 
sprinkler  company  filed  mechanics'  liens  against  the  premises.  L.  &  Co. 
subsequently  made  an  assignment  for  the  benefit  of  creditors,  which  was 
followed  by  the  filing  of  an  Involuntary  petition  in  bankruptcy.  The  bank- 
rupt scheduled  the  sprinkler  company  as  a  general  creditor,  and  its  at- 
torney by  motion  had  the  schedules  corrected  to  include  the  sprinkler 
company  as  a  secured  instead  of  a  general  creditor,  because  of  the  me- 
chanics' liens.  Held,  that  the  sprinkler  company  lost  its  right  to  retake 
the  property,  as  the  claim  of  title  was  inconsistent  with  the  claim  of  a 
Hen,  and  the  election  of  either  remedy,  if  the  sprinkler  company  had  a 
choice,  would  be  final,  and  while  it  could  not  without  the  consent  of  the 
bankrupt  substitute  a  claim  of  lien  for  the  claim  of  title,  the  bankrupt  or 
the  assignee  for  the  benefit  of  creditors  could  consent,  and  this  was  in 
effect  done. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  §§  1411-1417;  Dec. 
Dig.  <S=»477. 

What  constitutes  a  contract  of  conditional  sale,  see  note  to  Dunlop  v. 
Mercer,  86  C.  C.  A.  448.1 

Petition  to  Revise  and  Appeal  from  Order  of  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  New  York. 

H.  T.  Edwards,  of  New  York  City,  for  petitioner. 
L.  C.  Norris,  of  Brooklyn,  and  M.  S.  Hyman,  of  New  York  City, 
for  respondents. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

WARD,  Circuit  Judge.    June  2,  1913,  Levin,  Kronenberg  &  Co.,  a 
corporation,  carrying  on  the  business  of  lumber  and  wood  working  in 
Brooklyn,  entered  into  a  written  contract  with  the  Automatic  Sprink- 
ler Company  of  America  whereby  the  latter  agreed  to  install  in  its 
premises  an  automatic  sprinkler  system  as  a  protection  against  fire. 
The  system  included  pipes,  fittings,  valves,  sprinkler  heads,  a  fire  pump, 
and  an  air  compressor,  all  of  which  could  be  removed  without  sub- 
stantial injury  to  themselves  or  to  the  premises.     The  contract  was 
one  of  conditional  sale,  providing  that  the  title  to  the  equipment  should 
remain  in  the  sprinkler  company  until  paid  for  in  full,  but  was  not 
filed  by  the  sprinkler  company  in  accordance  with  the  provisions  of 
section  62  of  the  Personal  Property  Law. 

November  1,  1913,  the  installation  of  the  system  was  completed. 
November  23d  Levin,  Kronenberg  &  Co.  mortgaged  the  premises  for 
$25,000  to  the  Title  Guarantee  &  Trust  Company,  which  subsequently 
assigned  the  mortgage  to  the  Newburg  Savings  Bank.    December  29, 
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1913,  and  January  26,  1914,  within  90  days  from  completion  of  the 
work,  as  required  by  law,  the  sprinkler  company  filed  mechanics'  liens 
against  the  premises,  for  the  balance  due  on  the  equipment  contract, 
in  the  Kings  county  clerk's  office.  January  12,  1914,  Levin,  Kronen- 
berg  &  Co.  made  an  assignment  for  the  benefit  of  creditors,  and  an 
involuntary  petition  in  bankruptcy  was  filed  against  Levin,  Kronen- 
berg  &  Co.  thereafter  on  the  same  day. 

April  1,  1914,  the  sprinkler  company  filed  a  petition,  asking  that 
the  alleged  bankrupt  and  its  assignee  for  benefit  of  creditors  be  re- 
quired to  turn  over  to  the  petitioner  the  equipment  covered  by  the 
contract  of  conditional  sale.  April  30,  1914,  the  special  commissioner 
to  whom  the  petition  was  referred  reported  that  the  sprinkler  company 
was  not  entitled  to  remove  the  equipment  as  against  the  mortgagee, 
both  because  the  contract  was  not  filed  in  accordance  with  section  62 
of  the  Personal  Property  Law  and  because  it  had  elected  to  file  me- 
chanics' liens  against  the  premises  for  the  balance  due  under  the  con- 
tract, which  was  inconsistent  with  any  claim  of  title  to  the  equipment. 
May  27th;  upon  a  further  hearing,  the  special  master  reported  that 
the  schedules  filed  by  the  alleged  bankrupt  should  be  corrected  so  as 
to  include  the  sprinkler  company  as  a  secured  instead  of  a  general 
creditor,  because  it  had  filed  mechanics'  liens.  June  15,  1914,  both 
these  reports  were  confirmed  by  Judge  Veeder,  and  it  is  these  orders 
from  which  the  sprinkler  company  appeals  and  which  it  seeks  to  revise. 

It  will  not  be  necessary  for  us  to  consider  the  effect  of  the  sprink- 
ler company's  failure  to  file  the  contract  under  section  62  of  the  Per- 
sonal Property  Law  or  the  effect  of  the  decision  in  Central  Union  Gas 
Company  v.  Browning,  210  N.  Y.  10,  103  N.  E.  822,  both  of  which 
points  have  been  argued  by  the  parties  at  length,  as  we  shall  affirm  the 
orders  because  of  the  filing  of  the  liens. 

The  sprinkler  company's  claim  of  reclamation  is  entirely  inconsis- 
tent with  its  claim  of  a  mechanic's  lien  upon  the  premises.  The  for- 
mer of  necessity  implies  title  to  the  fixtures  in  it,  whereas  the  latter 
equally  implies  title  to  them  in  Levin,  Kronenberg  &  Co.  If  the 
sprinkler  company  had  a  choice  between  these  remedies,  the  election 
of  either  would  be  final.  But  it  could  not,  without  the  consent  of 
Levin,  Kronenberg  &  Co.,  substitute  for  the  claim  of  title  vested  in 
it  by  the  contract  of  conditional  sale  a  claim  of  a  lien  against  the 
premises.  If  it  filed  a  lien  without  such  consent,  it  would  be  making 
a  mistake  of  law,  which  would  not  prevent  it  from  subsequently  mak- 
ing a  claim  of  reclamation.  Bierce  v.  Hutchins,  205  U.  S.  340,  27 
Sup.  Ct.  524,  51  L.  Ed.  828.  This  on  the  ground  that  it  really  had 
no  election  at  all. 

But,  of  course,  the  alleged  bankrupt  or  its  assignee  for  benefit  of 
creditors  could  consent  that  the  sprinkler  company  should  have  a 
mechanic's  lien  instead  of  its  claim  of  title,  and  this  was  what  was 
actually  done.  The  sprinkler  company  proved  no  claim  in  bank- 
ruptcy, but  the  alleged  bankrupt  included  the  company  in  its  schedules 
as  a  general  creditor  for  the  unpaid  balance  on  the  contract.  Subse- 
quently its  attorney  moved  that  this  liability  be  stricken  from  the 
schedules  and  that  the  sprinkler  company  be  included  as  a  creditor 
secured  by  a  mechanic's  lien,  which  was  done.    Accordingly,  the  situ- 
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ation  of  the  sprinkler  company  is  that  of  a  mechanic's  Hen  creditor, 
and  its  right  of  reclamation  is  gone.     Kirk  v.  Crystal,  8  App.  Div. 
32,  103  N.  Y.  Supp.  17;  Id.,  193  N.  Y.  622,  86  N.  E.  1126. 
The  orders  are  affirmed. 


(220  Fed.  453) 

ROGERS  et  al.  v.  HENNEPIN  COUNTY  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January  4,  1915.) 

No.  4185. 

CoxTETs   ^=s>405 — United    States   Courts — Appexlate   Jurisdiction — Cases 
Involving  Jurisdiction  of  Lower  Court. 

Under  Judicial  Code  (Act  March  3,  1911,  c.  231)  §  238,  36  Stat  1157 
(Comp.  St  1913,  §  1215),  providing  that  appeals  and  writs  of  error  may 
be  taken  from  the  District  Courts  direct  to  the  Supreme  Court  in  any 
case  In  which  the  jurisdiction  of  the  court  Is  in  issue,  an  appeal  lay  to 
the  Supreme  Court,  and  not  to  the  Court  of  Appeals,  from  a  decree  dis- 
missing a  bill  on  the  ground  that  the  jurisdictional  amount  was  not  In- 
volved. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  1097-1099,  1101, 
1103;    Dec.  Dig.  <8=>405. 

Review  by  the  Supreme  Court  of  the  decisions  of  the  United  States 
Circuit  and  District  Courts  since  Circuit  Court  of  Appeals  Act  March  3, 
1891,  c.  517,  26  Stat  826,  see  note  to  City  of  Paducah  v.  East  Tennessee 
Telephone  Co.,  106  C.  C.  A.  333.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota ;  Page  Morris,  Judge. 

Suit  by  George  D.  Rogers  and  others  against  the  County  of  Hen- 
nepin and  others.  From  a  decree  dismissing  the  bill,  plaintiffs  appeal. 
On  motion  to  dismiss  the  appeal.    Motion  sustained. 

H.  V.  Mercer,  of  Minneapolis,  Minn.  (Mercer,  Swan  &  Stinchfield, 
of  Minneapolis,  Minn.,  on  the  brief),  for  appellants. 

James  Robertson,  of  Minneapolis,  Minn.  (R.  S.  Wiggin,  of  Minneap- 
olis, Minn.,  on  the  brief),  for  appellees. 

Before  CARLAND,  Circuit  Judge,  and  T.  C.  MUNGER  and  YOU- 
MANS,  District  Judges. 

YOUMANS,  District  Judge.  The  appellees  have  challenged  the  ju- 
risdiction of  tliis  court  by  motion  to  dismiss  the  appeal.  It  appears 
from  the  record  that  George  D.  Rogers,  Frank  E.  Crandall,  and  Albert 
L.  Goetzman,  each  as  representing  himself  and  others  of  a  similar  class 
brought  suit  in  the  United  States  District  Court  for  the  District  of 
Minnesota  against  the  county  of  Hennepin,  Henry  C.  Hanke,  as  county 
treasurer,  and  individually,  and  Al  P.  Erickson,  as  county  auditor,  and 
individually,  to  enjoin  as  illegal  the  collection  of  assessments,  imposed 
under  a  statute  of  the  state  of  Minnesota,  on  persons  holding  certifi- 
cates of  membership  in  the  Chamber  of  Commerce  of  Minneapolis.  It 
is  alleged  in  the  bill  that  there  are  550  members,  who  are  each  assessed 
the  sum  of  $36.77. 
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The  defendants  in  the  court  below  moved  to  dismiss  the  bill  on  the 
ground  that  the  amount  involved  was  less  than  $3,000,  and  that  no 
plaintiff  had  an  interest  in  excess  of  $40.  The  motion  to  dismiss  was 
sustained.  It  is  clear,  from  the  written  opinion  of  the  judge  and  the 
decree  of  the  court,  that  the  case  was  dismissed  on  the  ground  of  ju- 
risdiction.   In  his  opinion  Judge  Morris  said: 

"I  think  this  bill  ought  to  be  dismissed  for  lack  of  jurisdiction,  because  I 
do  not  think  that  you  can  sum  together  these  assessments  against  the  indiyidu- 
al  members,  and  thus  get  the  required  jurisdictional  amount" 

In  the  decree  appears  the  following  order : 

*'It  is  further  ordered  that  the  motion  to  dismiss  be  and  the  same  Is  hereby 
in  all  things  granted,  upon  the  ground  that  the  amount  in  controversy  as  to 
each  of  said  plaintiflfs  is  the  sum  of  $38.77,  and  no  more,  and  that  said  plain- 
tiffs and  those  whom  they  claim  to  represent  cannot  aggregate  their  claims 
for  the  purpose  of  conferring  jurisdiction  on  this  court.  It  is  further  ordered 
that  the  above  entitled  action  be  and  the  same  is  in  all  things  dismissed." 

Authority  to  dismiss  the  cause  was  derived  from  section  37  of  the 
Judicial  Code  (Comp.  St.  1913,  §  1019).  From  such  an  order  of  dis- 
missal appeal  lies  under  section  238  of  said  Code  to  the  Supreme 
Court,  and  not  to  the  Court  of  Appeals. 

Therefore  the  motion  to  dismiss  the  appeal  must  be  sustained. 


(220  Fed.  454) 

GREAT  ATLANTIC  &  PACIFIC  TEA  CO.  v.  CARET. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  12,  1915.) 

No.  114. 

Courts  ^=»356 — Reservation  of  Grounds  of  Review — Excepxion  to  De^tiai. 
OP  New  Trial. 

An  exception  to  the  refusal  to  set  aside  a  verdict  as  contrary  to  the 
weight  of  the  evidence,  and  on  the  other  grounds  set  forth  in  Code  Civ. 
Proc.  N.  Y.  §  999,  presents  nothing  for  review  in  a  federal  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  937;  Dec  Dig. 
<©=>356.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judgment  of 
the  District  Court,  Southern  District  of  New  York,  entered  upon  the 
verdict  of  a  jury  in  favor  of  defendant  in  error  who  was  plaintiff  be- 
low. The  action  was  for  personal  injuries  sustained  by  plaintiff  while 
driving  one  of  the  defendant's  delivery  wagons.     Affirmed. 

Martin  Conboy,  of  New  York  City,  for  plaintiff  in  error. 
E.  L.  Ryder,  of  New  York  City,  for  defendant  in  error. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.  The  only  exception  in  the  case  is  to  the  refusal 
of  the  trial  judge  to  set  aside  the  verdict  on  the  ground  that   it  is 
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contrary  to  the  weight  of  evidence  and  on  other  grounds  set  forth  in 
section  999  of  the  New  York  Code  of  Civil  Procedure.     Such  excep- 
tion presents  nothing  for  review  in  a  federal  appellate  court 
Judgment  affirmed. 


(220  FM.  455) 

STEVENS  V.  MITCHELL. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  5,  1915.) 

No.  1791. 

Patents  ^=:>32S — Infringement — Combined  Letter  Sheet  and  Envelope. 
The  Mitchell  reissue  patent  No.  12,675  (original  No.  827,809),  for  a  com- 
bined letter  sheet  and  envelope,  designed  also  to  hold  and  carry  an  in- 
dosure,  claims  1  and  7,  construed,  and  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
cm  Division  of  the  Northern  District  of  Illinois;  Christian  C.  Kohl- 
saat,  Judge. 

Suit  in  equity  by  John  T.  H.  Mitchell  against  Roderick  G.  Stevens. 
Decree  for  complainant,  and  defendant  appeals.     Reversed. 

For  opinion  below,  see  183  Fed.  '782. 

Edward  Rector,  of  Chicago,  111.,  for  appellant. 

Charles  Gilbert  Hawley,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge.  This  is  an  appeal  from  a  decree  holding 
claims  1  and  7,  the  only  ones  in  suit,  of  reissued  letters  patent  No. 
12675,  for  a  combined  letter  sheet  and  envelope  valid  and  infringed 
by  a  mailing  folder  manufactured  by  appellant  under  and  in  accordance 
with  his  letters  patent  No.  892,461. 

The  claims  read  as  follows : 

**1.  A  combined  letter  sheet  and  envelope,  comprising  a  transversely  scored 
sheet  of  thick  paper  or  cardboard  having  upper  and  lower  flap  portions  and 
an  intermediate  portion,  said  portions  adapted  to  be  folded  together,  and, 
when  folded,  forming  an  open-ended  envelope,  and  one  of  said  flap  portions 
being  formed  to  receive  an  inclosure  and  hold  it  against  endwise  movement 
in  the  envelope  thus  formed,  substantially  as  described." 

"7.  A  device  of  the  class  specified,  comprising  a  folded  letter  sheet  pro- 
vided with  a  cross-slot,  a  postal  inserted  in  said  slot,  and  a  sticker  holding 
said  letter  in  closed  condition." 

In  view  of  the  conclusions  reached  on  the  question  of  infringement, 
it  is  unnecessary  to  determine  the  validity  of  either  of  these  claims. 
Appellee's  device,  both  as  described  in  the  patent  in  suit  and  as  utilized 
commercially,  is  an  advertising  folder  designed  to  go  through  the  mail 
for  one  cent  postage  although  giving  the  appearance  of  a  sealed  com- 
munication, and  containing,  not  only  printed  or  written  matter  on 
the  inside  of  the  folder  itself,  but  some  article  carried  within  the 
folder.  The  articles  so  to  be  carried  are  not,  however,  either  by  the 
terms  of  the  patent  or  by  the  actual  commercial  use,  confined  to  re- 
turn postal  cards,  but  may  be  anything  whatsoever,  and,  in  actual 
practice,  have  been  business  cards,  catalogues,  price  lists,  etc.,  as  well 
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as  return  postal  cards.  The  desired  aim  of  holding  the  inclosure  fast 
when  the  folder  is  sent  by  mail  was  secured  by  the  method  of  folding 
the  envelope  into  three  parts  and  by  providing  a  slit  in  either  the 
upp>er  or  the  lower  of  these  parts. 

While  the  language  of  the  seventh  claim,  unlike  that  of  the  first 
claim,  does  not  confine  this  slit  to  the  upper  or  lower  flap,  it  is  obvi- 
ous from  the  specifications  and  it  is  conceded  by  appellee's  experts 
that  his  specific  purpose  could  be  accomplished  only  by  a  device  in 
which  the  slit  was  either  in  the  upper  or  the  lower  flap;  the  flap 
which,  when  the  envelope  was  closed  and  sealed  or  fastened,  would 
be  on  the  inside.  Obviously,  anything  inserted  in  a  single  slit  on  the 
intermediate  portion  of  the  envelope  would  have  no  protection  against 
falHng  through,  even  though  it  could  be  held  in  place  endwise  if  the 
slit  was,  as  designed,  narrower  than  the  intermediate  portion. 

Claim  7  must  therefore,  in  our  judgment,  be  confined,  as  the  other 
claims  expressly  are,  to  a  device  in  which  the  slit  is  in  the  upper  or 
lower  flap  and  not  in  the  intermediate  portion,  inasmuch  as  it  is  per- 
fectly clear,  both  from  the  specifications,  the  drawings,  and  the  device 
in  actual  use,  that  appellee's  conception  and  invention  did  not  include 
any  means  of  firmly  holding  the  inclosure  endwise  other  than  that 
produced  by  the  single  slit.  State  Bank  v.  Hillmans,  180  Fed.  732, 
104  C.  C.  A.  98. 

Appellant's  device,  in  our  judgment,  was  not  a  mere  improvement 
on  appellee's,  but  was  distinctly  different,  and  was  designed  to  serve 
a  narrower  and  different  purpose.  The  inclosure,  which  is  expressly 
confined  to  a  return  postal  card,  was  designed  to  be  held  in  place 
endwise,  not  merely  at  a  single  point  at  each  end  of  the  slit,  but  by  a 
bandlike  arrangement  produced  by  a  double  slit  and  operating  in  ex- 
actly the  same  way  as  would  a  separate  band  pasted  on  the  sheet. 
Even  if  this  were  the  only  or  essential  function  of  the  double  slit, 
it  would  differ  from  and  have  the  advantage  over  appellee's  device, 
in  that  it  could  be  made  on  the  intermediate  part  of  the  folder  as  well 
as  on  either  flap.  While  this  would  ordinarily  be  no  advantage  if  the 
folder  were  to  be  mailed,  inasmuch  as  a  part  of  the  inclosure  would 
thereby  be  exposed  to  view,  it  would  be  an  advantage,  if,  as  appellant 
contends,  the  folders  were  to  be  placed  in  boxes,  so  that  passers-by 
could  take  them,  as  well  as  to  be  mailed ;  for  in  that  case  appellant's 
inclosures  would  be  held  firmly  lengthwise  as  well  as  endwise  by  the 
two  flaps,  whereas  appellee's  inclosures,  protected  lengthwise  only 
by  one  flap,  would  drop  out  at  the  bottom  unless  the  outer  flap  were 
in  some  way  sealed.  While  the  seventh  as  well  as  other  claims  not 
now  in  suit  provided  for  a  seal  or  sticker,  the  first  claim  contains  no 
such  element. 

But  the  function  of  appellant's  double  slit  is  not  primarily  to  create 
a  different  method  of  holding  the  inclosure  firmly  endwise,  but  while  so 
holding  it,  to  expose  a  part  thereof.  And  while,  ordinarily,  the  ex- 
posure of  a  part  of  an  inclosure  contained  in  an  envelope  designed 
to  pass  through  the  mails  would  be  a  disadvantage,  when  that  in- 
closure is  limited,  as  in  appellant's  device,  to  a  return  postal  card, 
and  the  exposed  portion  is  designed  to  show  the  addressee's  name  and 
address,  the  advantage  is  obvious  in  an  advertising  scheme.     By  the 
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use  of  appellant's  device  the  sender  saves  writing  the  intended  recipi- 
ent's address  on  the  envelope,  utilizing  for  this  purpose  the  same  name 
and  address  on  the  return  postal,  placed  there  obviously  in  order  to 
save  the  recipient  time  and  trouble,  and  thereby  more  readily  induce 
him  to  use  it. 

While  neither  a  double  slit  in  place  of  a  single  slit,  nor  the  slit  of 
the  intermediate  portion  in  place  of  one  of  the  flaps,  wourd  escape 
the  charge  of  infringement,  if  such  change  were  designed  merely  to 
avoid  a  prior  patent,  and  if  thereby  no  really  different  construction 
were  made  and  no  new  function  served,  we  are  of  the  opinion  that 
appellant's  device  does  not  infringe  on  appellee's,  because,  in  our  judg- 
ment, the  construction,  the  purpose  thereof,  and  the  functions  served 
thereby  are  distinctly  different. 

The  decree  must  therefore  be  reversed,  with  directions  to  dismiss 
the  bill  for  want  of  equity. 


<220  Fed.  269) 

In  re  PETRONIO  et  aL 

B.  PETRONIO  &  CO.  v.  CENTRAL  TRUST  CO.  OF  ILLINOIS. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    November  2,  1914.) 

No.  2144. 

1.  Bankbuptct  ^=:»439 — Appellate  Pboceedinos — ^Mode  op  Review — **Plen- 

ART  Suit** — "Summary  Proceeding.** 

A  proceeding  in  a  court  of  bankruptcy,  on  petition  of  a  trustee  to  de- 
termine the  title  to  property  In  his  possession,  but  claimed  adversely  by 
one  not  a  party  to  tiie  proceedings,  but  brought  in  by  citation,  is  not  a 
"plenary  suit,*'  but  a  "summary  proceeding'*  in  the  bankruptcy  matter, 
and  an  order  made  therein  Is  reviewable  by  petition  to  revise,  under 
Bankr.  Act  July  1,  1898,  §  24b,  e.  541,  30  Stat.  553  (U.  S.  Comp.  St  1913, 
t  9C08). 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  915;  Dec. 
Dig.  <S=5>439. 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Plenary 
Proceeding  or  Suit;   also  First  and  Second  Series,  Summary  Proceeding. 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert  43 
C.  C.  A.  9.] 

2.  Bankruptcy  ^=»  212 — Order  Relating  to  Possession  of  Property — Mat- 

ters Concluded. 

A  summary  order  of  a  court  of  bankruptcy,  directing  an  adverse  claim- 
ant of  property  to  deliver  possession  of  the  same  to  its  receiver,  is  not 
an  adjudication  of  the  title  or  right  to  ultimate  possession. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  (  236;  Dec. 
Dig.  <8=»212.] 

3w  Bankruptcy  ^=:>224 — Jurisdiction  of  Referee — ^Adverse  Claim  to  Prop- 
erty. 

A  referee  In  bankruptcy  is  without  jurisdiction  to  determine  sum- 
marily, on  petition  of  a  trustee,  the  validity  of  a  transfer  of  property  to 
one  not  a  party  to  the  proceedings,  who  claims  the  same  adversely,  and 
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does  not  consent  to  the  jurisdiction ;  nor  does  the  District  Court  acquire 
Jurisdiction  on  review  of  the  referee's  order. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  383;    Dec. 
Dig.  <g=>224.] 

Petition  to  Review  and  Revise  Order  of  the  District  Court  of  the 
United  States  for  the  Eastern  Division  of  the  Northern  District  of 
Illinois. 

In  the  matter  of  Eliza  Petronio  and  Luigi  Zarosi,  trading  as  E. 
Petronia  &  Co.,  bankrupts;  the  Central  Trust  Company  of  Illinois, 
trustee.  On  petition  of  E.  Petronio  &  Co.,  a  corporation,  to  review 
and  revise  an  order  of  the  District  Court  in  the  above-entitled  bank- 
ruptcy proceedings,  approving  a  referee's  order  therein  certified  for 
review.     Reversed. 

Henry  S.  Blum,  of  Chicago,  111.,  for  petitioner. 
Alvin  H.  Culver,  of  Chicago,  111.,  for  respondent. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

SEAMAN,  Circuit  Judge.  [1]  The  proceeding  and  orders  of  which 
review  is  sought  by  this  original  petition  appear  from  the  record  to 
be  of  the  summary  nature  in  bankruptcy  proceedings,  defined  in  the 
recent  opinion  of  this  court  in  In  re  Morris  Goldstein  and  Benjamin 
Moseson,  Bankrupts,  216  Fed.  887,  889,  133  C.  C.  A.  91,  and  not  of 
the  plenary  class  defined  in  the  opinion  handed  down  therewith,  en- 
titled In  re  Breyer  Printing  Co.,  Bankrupt,  216  Fed.  878,  133  C.  C. 
A.  .82,  which  is  cited  in  support  of  respondent's  motion  to  dismiss 
the  petition  for  want  of  jurisdiction.  This  petitioner  corporation  was 
neither  party  to  nor  voluntary  intervener  in  the  bankruptcy  proceed- 
ings, had  no  interest  in  the  distribution  of  any  estate  vested  in  the 
bankrupts,  and  had  filed  no  suit  or  petition  in  the  District  Court  or 
before  the  referee  for  recovery  of  the  property  in  controversy.  There- 
fore, on  the  authority  of  the  above  first  mentioned  opinion  and  cases 
cited  therein,  the  motion  to  dismiss  its  petition  must  be  overruled. 

[2]  The  facts  presented  by  the  record  are  substantially  these:  Pro- 
ceedings in  bankruptcy  were  instituted  against  the  bankrupts  individ- 
ually, as  members  of  E.  Petronio  &  Co.,  a  copartnership,  on  April 
2,  1912,  and  adjudication  ensued  accordingly.  A  receiver  appointed 
therein  petitioned  the  court  for  an  order  upon  "E.  Petronio  &  Co.,  a 
corporation,'*  and  its  officers,  to  turn  over  to  such  receiver  personal 
property  in  its  possession,  averring  in  substance  that  the  property 
referred  to  (mainly  a  stock  of  goods)  was  owned  by  the  bankrupts  in 
their  copartnership  business  up  to  December  21,  1911 ;  that  on  Decem- 
ber 4,  1911,  "while  insolvent  and  with  intent  to  prefer  the  Italian 
Swiss  Colony  over  the  rest  of  their  creditors,*'  and  "without  any  pres- 
ent consideration''  and  for  a  pre-existing  debt,  the  bankrupts  made 
a  mortgage  in  favor  of  such  debtor  (covering  the  above-mentioned 
property),  which  was  duly  recorded;  that  on  December  21,  1911,  the 
bankrupts  (with  two  other  parties  who  contributed  nothing)  incor- 
porated under  the  same  name  used  in  their  copartnership,  with  $2,500 
as  the  amount  of  capital  stock  issued,  in  250  shares;   that  the  entire 
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copartnership  property  above  mentioned  was  transferred  to  such  cor- 
poration, in  payment  for  such  capital  stock,  and  the  business  was 
thereafter  carried  on  under  such  incorporation,  managed  by  the  bank- 
rupts; that  soon  thereafter  the  stockholders  deposited  the  shares  of 
stock  with  a  representative  of  the  above-mentioned  mortgagee,  as 
further  security  for  the  mortgage,  240  of  such  shares  having  been 
issued  to  the  bankrupt  Zarosi;  that  such  transfer  to  the  corporation 
"was  fraudulent  and  void  as  to  the  creditors  of  said  copartners,"  and 
"no  title  passed  to  the  corporation,"  but  remains  in  the  bankrupts; 
that  such  corporation  was  formed  at  the  instance  and  request  of  such 
mortgagee;  that  both  mortgage  and  incorporation  were  made  for 
the  purpose  of  preferring  the  mortgagee  over  other  creditors,  and 
to  hinder,  delay,  and  defraud  the  other  creditors  of  the  bankrupts ; 
that  the  mortgagee  threatens  prosecution  of  the  receiver  in  the  event 
of  his  taking  possession  of  the  property ;  and  that  it  is  necessary  for 
preservation  of  the  estate  that  the  receiver  "be  allowed  to  take  pos- 
session of  the  property  which  is  now  claimed  to  belong  to  the  cor- 
poration." The  District  Court  cited  the  corporation  to  appear  and  an- 
swer the  petition,  and  its  special  appearance  and  answer  are  exhibited, 
challenging  jurisdiction  "over  the  respondent  or  any  of  its  assets," 
with  averments  of  possession  and  valid  title  to  the  property  vested 
in  the  corporation  from  and  after  December  21st,  and  that  its  busi- 
ness was  carried  on  therewith  and  debts  contracted  therein  which  are 
unpaid.  Thereupon  the  court  entered  an  order,  April  10,  1912,  re- 
quiring the  corporation  to  turn  over  to  the  receiver  "all  the  property 
of  every  nature  and  description  claimed  by"  the  corporation.  The 
property  referred  to  was  so  turned  over — no  review  of  such  order 
having  been. sought — ^and  thus  came  to  the  possession  of  the  trustee 
in  bankruptcy  (respondent  herein),  and  constitutes  the  subject-matter 
of  the  subsequent  proceedings,  brought  for  review  under  this  original 
petition  of  such  corporation. 

[3]  On  June  6,  1912,  the  respondent  trustee  in  bankruptcy  filed  a 
petition  before  Referee  Eastman,  having  charge  of  the  bankruptcy 
proceedings,  averring,  in  substance,  his  reception  of  the  property  in 
question  from  the  receiver,  and  that  the  above-mentioned  corporation 
had  notified  the  trustee  of  its  claim  of  ownership,  together  with  de- 
mand for  the  property  and  notice  that  sale  thereof  by  the  trustee 
would  be  treated  as  conversion  of  its  assets,  and  praying  for  an  order 
requiring  the  corporation  "to  show  what  interest,  if  any,"  it  "has  in 
the  aforesaid  property  by  a  short  day  to  be  fixed  by  this  court,"  and 
to  abide  any  "judgment  of  this  court"  therein,  and  on  failure  of  com- 
pliance "to  be  forever  foreclosed  and  barred  from  any  interest  in 
said  property."  Under  the  referee's  order  accordingly  the  corporation 
appeared  and  answered,  "for  the  sole  and  exclusive  purpose  of  ob- 
jecting to  the  jurisdiction  of  this  court"  over  the  respondent  or  the 
subject-matter,  and  set  forth  its  claim  of  ownership,  substantially  as 
stated  in  its  abov^mentioned  answer  filed  in  the  District  Court,  April 
10,  1912.  To  this  answer  the  trustee  interposed  a  so-called  "replica- 
tion," setting  up  the  above-mentioned  order  of  April  10,  1912,  as  res 
adjudicata.  For  the  hearing  of  any  issue  thus  raised,  the  referee's 
certificate  thereof,  as  filed  January  28,  1914,  for  review  by  the  Dis- 
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trict  Court,  shows  that  on  consideration  of  these  various  averments 
in  the  pleadings,  together  with  his  inferences  from  previous  testimony 
before  him  "for  discovery  of  assets,"  without  introduction  of  evidence 
under  the  pleadings,  the  referee's  conclusions  were:  (a)  That  "the 
partnership  owed  a  considerable  amount  of  money  at  the  time  the 
property  was  transferred"  and  tljat  such  transfer  to  the  corporation 
"consisted  either  of  an  illegal  preference  or  a  transfer  to  hinder  and 
delay  creditors" ;  (b)  that  he  was  "inclined  to  believe  that  the  matters 
at  issue  before"  the  District  Court,  upon  which  its  abov^mentioned 
order  of  April  10,  L912,  was  made,  "were  substantially  the  same  as 
the  matter  at  issue  before  me  in  this  proceeding";  (c)  that  he  was 
of  opinion  that  the  order  referred  to  "is  binding  upon  me  in  this  con- 
troversy," and  "so  finds" ;  and  (d)  that  he  finds  accordingly  that  the 
corporation  "was  not  the  owner  of  and  was  not  entitled  to  the  pos- 
session of  the  property  in  question."  On  July  19,  1912,  the  referee 
entered  as  his  finding  and  order  that  the  property  referred  to  "is  the 
property  of  said  trustee"  and  that  the  corporation  "has  no  right,  title, 
or  interest  therein."  On  September  19,  1912,  the  referee,  on  motion 
of  the  corporaion,  vacated  this  order  (for  cause  not  stated),  and  fur- 
ther ordered  that  it  be  "re-entered  as  of  this  date."  Petition  for  r^ 
view  of  such  order  by  the  District  Court  was  duly  filed,  and  the  pro- 
ceedings certified  accordingly  as  above  mentioned.  The  ultimate  rul- 
ing of  the  District  Court  thereupon  appears  in  its  order  made  March 
7,  1914,  that  the  referee's  order,  "be  and  the  same  is  hereby  affirmed." 

Thus  the  only  reviewable  question  herein  is  whether  such  ruling  was 
erroneous  "in  matters  of  law,"  and  its  solution  rests  on  the  inquiry 
of  jurisdiction  to  that  end,  over  both  corporation  and  subject-matter. 

The  first  mentioned  order'  of  the  District  Court,  made  April  10, 
1912,  is  plainly  without  force  in  the  present  inquiry,  beyond  proving 
that  possession  of  the  property  was  thus  obtained  by  the  receiver  and 
transmitted  to  the  trustee,  in  a  summary  proceeding,  without  either 
(a)  consent  or  waiver  on  the  part  of  corporation  holding  possession 
thereof  and  claiming  ownership,  or  (b)  attempted  determination  ei- 
ther of  ownership  or  ultimate  possession  of  the  property.  So  the 
above-recited  finding  of  the  referee  (affirmed  on  review)  of  res  ad- 
judicata  effect  tnerein  was  plainly  an  erronous  conclusion  of  law. 

Consideration  of  the  other  findings  certified  by  the  referee — that  the 
transfer  of  property  made  by  the  bankrupts  to  the  corporation,  Decem- 
ber 21,  1911,  "consisted  either  of  an  illegal  preference  or  a  transfer 
to  hinder  and  delay  creditors" — involves  alone  the  force  and  effect  of 
the  averments  of  fact  and  claim  of  title  set  forth  on  the  part  of  the 
corporation,  and  we  are  of  opinion  that  the  issue  so  raised  was  not 
within  the  jurisdiction  either  of  the  referee  or  of  the  District  Court 
on  review  of  his  order,  for  determination  in  such  proceedings.  The 
claim  of  adverse  ownership  expressly  appeared,  both  in  the  trustee's 
petition  before  the  referee  and  in  the  corporation's  pleading  of  want 
of  jurisdiction.  Whatever  may  be  the  merits  of  that  controversy  over 
the  title,  and  whatever  may  be  assumed  as  powers  vested  in  the  Dis- 
trict Court  for  determination  of  such  controversy — either  through  ap- 
plication or  consent  of  the  claimant  in  the  course  of  bankruptcy  pro- 
ceedings, or  through  its  exercise  of  the  powers  of  a  court  of  equity — 
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the  claimant  is  entitled  to  determination  thereof  in  judicial  proceedings 
to  that  end.  We  believe  these  summary  proceedings  before  the  ref- 
eree were  not  of  that  nature ;  that  they  were  neither  within  the  statu- 
tory powers  vested  in  him  as  referee  in  bankruptcy,  nor  authorized 
by  reference  to  him,  for  hearing  and  report,  on  any  issue  of  law  or 
fact  pending  in  the  District  Court;  that  both  proceedings  and  or- 
der are  nullities ;  and  that  the  order  of  affirmance  thereof,  on  review 
by  the  District  Court,  cannot  be  upheld. 

The  order  against  the  petitioner  is  reversed,  accordingly,  with  di- 
rection to  dismiss  the  summary  proceedings  and  order  certified  by 
the  referee. 


(220  Fed.  273) 

THE  C.  S.  HOLMES. 

(drcult  Court  of  Appeals,  Ninth  Circuit    February  1,  1915.) 

No.  2402. 

L  Seamen  ^=>29 — ^Action  fob  Injury — Liability  of  Vessel  in  Rem. 

A  vessel  is  not  liable  In  rem  to  a  seaman  for  an  injury  alleged  to  have 
been  caused  by  a  negligent  order  of  the  master  directing  libelant  in  the 
performance  of  his  duties. 

[Ed.  Note.— For  other  cases,  see  Seamen,  Cent  Dig.  §§  186,  188-194; 
Dea  Dig.  <g=>29.1 

2.  Seamen  ^=s>11 — Injxjby  in  Service — Failure  to  Furnish  Proper  Medi- 
cal Treatment  and  Care. 

The  master  of  a  vessel  represents  the  owner  in  respect  ix>  the  duty  of 
the  owner  to  furnish  care  and  maintenance  to  an  injured  seaman,  and  a 
libel  which  alleges  that,  after  libelant  was  injured  in  course  of  his  duty, 
the  master  refused  to  take  him  to  a  marine  hospital,  which  was  at  no 
great  distance,  but  instead  took  him  to  another  port,  and  left  him  with  a 
doctor,  with  no  arrangement  for  payment,  states  a  cause  of  action  in  rem 
against  the  vessel. 

[BM.  Note.— For  other  cases,  see  Seamen,  Cent  Dig.  §§  39-44,  187;  Dec. 
Dig.  «=»11.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington;  Jeremiah  Net- 
erer,  Judge. 

Suit  in  admiralty  by  Gust  Fondahn  against  the  schooner  C.  S. 
Holmes.  From  an  order  sustaining  exceptions  to  amended  libel,  libel- 
ant appeals.     Reversed  in  part. 

For  opinion  below,  see  212  Fed.  525. 

Daniel  Landon,  of  Seattle,  Wash.,  for  appellant. 
Richard  A.  Ballinger,  Alfred  Battle,  Robert  A.  Hulbert,  and  Bruce 
C.  Shorts,  all  of  Seattle,  Wash.,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  court  Below  sustained  exceptions  to  the 
first  two  counts  of  the  amended  libel,  and  its  ruling  in  that  regard  is 
the  ground  of  the  present  appeal. 

^=»For  other  cases  see  same  topic  &  KBT-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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The  first  count  is  as  follows: 

"That  during  the  month  of  December,  1912,  the  libelant  signed  articles  as 
an  able  seaman  to  make  a  trip  on  board  the  schooner  C.  S.  Holmes  from  San 
Francisco,  Cal.,  to  Everett,  Wash.,  and  return,  at  $45  per  month.  That  while 
on  the  return  voyage,  and  while  performing  his  duty  as  a  seaman,  on  the  3d 
of  January,  1913,  in  the  afternoon,  a  heavy  storm  arose,  and  the  ship  sought 
shelter  in  Neah  Bay.  A  tug  was  sent  out  to  look  at  the  condition  of  the 
weather,  and  came  back  and  reported  that  it  was  not  fit  for  any  vessel  to  go 
out  on  account  of  the  mountain  of  sea  running  at  12  o'clock  noon.  With  the 
weather  conditions  unchanged  the  steamer  Goliah  gave  the  said  C.  S.  Holmes 
a  steel  cable  of  5  inches  thickness,  which  was  taken  on  board  and  made  fast 
on  the  forward  end  of  the  said  ship  by  being  placed  three  times  around  a 
square  bitt;  and  by  order  of  the  captain  of  the  said  ship  C.  S.  Holmes  the 
steamer  Goliah  towed  her  to  sea,  it  taking  the  steamer  7  hours  to  tow  the 
C.  S.  Holmes  a  distance  of  8  miles.  That  at  about  7  o'clock,  and  while 
weather  conditions  were  unchanged,  the  said  steamer  blew  her  whistle  to  let 
go  the  wire ;  the  captain  of  the  Holmes  gave  general  orders  for  everybody  to 
go  forward  and  take  hold  of  the  wire;  the  crew  held  back;  when  they  re- 
ceived the  orders  the  second  time,  everybody  went  forward,  but  none  went  to 
the  wire,  except  the  libelant;  the  captain  was  standing  about  4  feet  above 
the  libelant,  where  he  could  see  everything  going  on,  libelant  being  in  a  posi- 
tion where  he  could  not  see  the  condition  of  the  wire;  libelant  inquired  of 
the  captain  how  the  wire  was  on  the  bow,  and  he  was  told  by  the  captain 
that  the  wire  was  slack,  and  that  everything  was  all  right,  and  to  let  go; 
and  libelant  let  go  the  lashings  and  went  away  as  quickly  as  possible  to  avoid 
danger.  The  wire  was  tight,  and  sprang  back,  and  hit  libelant,  causing  a  com- 
pound fracture  of  libelant's  right  arm,  paralyzing  and  bruising  his  side." 

The  exceptions  to  the  foregoing  are  to  the  effect  that  the  allegations 
thereof  are  not  sufficient  to  constitute  a  cause  of  action,  nor  to  bring 
it  within  the  jurisdiction  of  admiralty. 

The  second  count  is  in  these  words : 

"That  the  captain  gave  orders  to  go  back  to  Port  Angeles.  Libelant  re- 
quested to  be  taken  to  Port  Townsend  to  the  marine  hospital,  but  was  in- 
formed that  it  would  cost  $100  to  do  so,  and  that  there  was  a  marine  doctor 
at  Port  Angeles,  and  so  refused.  They  arrived  at  Port  Angeles  at  3  o'clock 
in  the  morning.  The  libelant  again  requested  to  be  taken  to  Port  Townsend 
to  the  marine  hospital,  and  the  captain  again  refused.  At  about  7  or  8 
o'clock  the  captain  took  libelant  to  Dr.  Taylor,  wrote  out  a  permit,  gave  it  to 
the  said  doctor,  informing  him  at  the  same  time  that  it  was  good  for  all  ex- 
penses incurred.  The  said  doctor  asked  the  captain  to  explain  the  permit 
The  captain  then  told  him:  *I  have  nothing  to  explain.  The  man  is  In  your 
care  now,  and  he  is  out  of  my  hands' — at  the  same  time  laughing  at  the  doctor 
in  a  manner  that  would  indicate  that  he  had  knowingly  deceived  him.  The 
captain  knew  all  the  time  that  there  was  no  marine  doctor  at  Port  Angeles, 
and  that  the  permit  was  valueless  for  any  purpose,  other  than  to  be  used  for 
admission  at  the  Port  Townsend  marine  hospital.  The  captain  deliberately 
put  libelant  off  at  Port  Angeles  for  the  purpose  of  getting  rid  of  him,  know- 
ing and  intending  that  he  would  at  most  only  receive  temporary  relief;  at 
the  same  time  he  knew,  or  should  have  known,  that  libelant  needed  prompt 
and  permanent  attention  on  account  of  the  condition  of  his  injuries.  Tiiat 
the  libelant  was  taken  to  the  office  of  the  doctor,  and  in  the  presence  of  the 
captain  an  attempt  was  made  by  the  then  unwilling  doctor  to  fix  him  up  tem- 
porarily, which  was  not  successful,  .and  two  days  later,  while  libelant  was 
still  in  a  helpless  condition,  the  doctor  requested  the  libelant  to  leave.  Li- 
belant was  unable  to  move.  He  received  no  more  attention  or  treatment  for 
six  days  longer,  when  with  considerable  effort  he  made  his  way  to  Port  Town- 
send.  During  the  time  he  was  at  Port  Townsend  blood  poison  set  in,  and 
after  two  months'  treatment  at  the  marine  hospital  at  Port  Townsend  an  at- 
tempt was  made  to  set  the  bones,  but  the  ends  of  the  bones  so  broken  had 
commenced  to  decay  by  reason  of  treatment  being  neglected  when  injured. 
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•and  the  arm  was  in  such  condition  that  the  plates  used  to  hold  the  bones  to- 
gether broke  loose  and  the  bones  are  still  continuing  to  decay.** 

To  this  the  exceptions  are  as  follows : 

**That  this  action,  instituted  by  a  seaman  In  rem  against  a  vessel  to  recover 
damages  for  improper  treatment  of  personal  injuries  sustained  by  him  at 
sea,  by  a  physician  at  a  port  to  which  the  vessel  put  to  obtain  medical  and 
surgical  attendance  for  him,  is  not  an  admiralty  and  maritime  cause  of  ac- 
tion, and  is  not  wittdn  the  Jurisdiction  of  this  honorable  court.  That  libelant 
has  no  cause  of  action  against  the  vessel  for  damages  alleged  to  have  resulted 
from  improper  treatment  of  personal  injuries  sustained  as  alleged  in  the  li- 
bel, by  a  physician  at  a  port  to  which  the  vessel  put  back  to  obtain 
medical  and  surgical  attendance  for  him,  as  alleged  in  the  libeL" 

tl]  Undoubtedly  the  libel  is  not  well  drawn,  but  courts  of  admir- 
alty are  always  liberal  in  the  construction  of  pleadings,  especially  as 
against  seamen,  whose  lives  at  best  are  hard,  and  who  are  often 
spoken  of  as  wards  of  the  court.  But  as  a  matter  of  course  no  court 
can  create  a  liability  where  none  exists  under  the  law;  and  so,  in 
respect  of  the  first  of  the  two  counts  here  presented  for  consideration, 
it  is  impossible  to  hold  it  sufficient.  It  rests  simply  upon  the  allega- 
tion to  the  effect  that  from  where  the  libelant  stood  he  could  not  see 
"how  the  wire  was  on  the  bow,''  and  that  the  captain  could  see  from 
his  position,  and  that,  when  the  libelant  had  inquired  of  the  captain 
concerning  the  matter,  he  was  told  that  the  wire  was  slack,  and  that 
everything  was  all  right,  and  to  let  go,  which  the  libelant  thereupon 
did,  resulting  in  his  injury.  Manifestly  that  was  a  matter  relating 
solely  to  the  ordinary  navigation  of  the  vessel. 

In  The  Osceola,  189  U.  S.  158,  23  Sup.  Ct.  483,  47  L.  Ed.  760, 
the  questions  considered  and  determined  by  the  Supreme  Court  werfe 
whether  "the  vessel  was  liable  in  rem  to  one  of  the  crew  by  reason 
of  the  improvident  and  negligent  order  of  the  master  in  directing  the 
hoisting  of  the  gangway  for  the  discharge  of  cargo,  before  the  arrival 
of  the  vessel  at  her  dock,  and  during  a  heavy  wind."  The  court,  after 
a  full  review  of  Engli^^h  and  American  authorities  upon  the  ques- 
tions, announced  the  settled  law  to  be  as  follows : 

"1.  That  the  vessel  and  her  owners  are  liable,  in  case  a  seaman  falls  sick, 
or  is  wounded,  in  the  service  of  the  ship,  to  the  extent  of  his  maintenance  and 
cure,  and  to  his  wages,  at  least  so  long  as  the  voyage  is  continued. 

"2.  That  the  vessel  and  her  owner  are,  both  by  English  and  American  law, 
liable  to  an  indemnity  for  injuries  received  by  seamen  in  consequence  of  the 
unseaworthiness,  of  the  ship,  or  a  failure  to  supply  and  keep  in  order  the 
proper  appliances  appurtenant  to  the  ship.  Scarflf  v.  Metcalf,  107  N.  Y.  211, 
13  N.  E.  796,  1  Am.  St  Rep.  807. 

"3.  That  all  the  members  of  the  crew,  except  perhaps  the  master,  are,  as 
between  themselves,  fellow  servants,  and  hence  seamen  cannot  recover  for  in- 
juries sustained  through  the  negligence  of  another  member  of  the  crew,  be- 
yond the  expense  of  their  maintenance  and  cure. 

"4.  That  the  seaman  is  not  allowed  to  recover  an  indemnity  for  the  neg- 
ligence of  the  master,  or  any  member  of  the  crew,  but  is  entitled  to  main- 
tenance and  cure,  whether  the  injuries  were  received  by  negligence  or  acci- 
dent" 

In  the  case  of  Olson  v.  Oregon  Q)al  &  Navigation  Co.  (decided  by 
this  court)  104  Fed.  574,  44  C.  C.  A.  51,  we  held  in  effect  that  the  own- 
er of  a  ship  which  has  exercised  due  care  in  making  her  seaworthy 
for  a  voyage,  in  her  equipment  and  supplies,  and  the  selection  of  her 
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officers  and  crew,  cannot  be  held  responsible  for  the  proper  perform- 
ance of  the  details  of  navigation  during  the  voyage,  and  is  not  liable 
for  an  injury  received  by  a  member  of  the  crew  through  the  negli- 
gence of  an  officer  or  another  member  in  leaving  a  hatchway  open; 
the  navigation  of  the  ship  during  the  voyage  being  a  common  under- 
taking, for  which  all  the  ship's  company  in  their  several  stations  are 
employed,  and  in  respect  of  which  they  are  regarded  by  the  maritime 
law,  as  well  as  the  common  law,  as  fellow  servants.  In  that  case, 
as  in  the  present  one,  there  was  no  averment  in  the  libel  tending  to 
show  that  the  ship  was  not  properly  equipped  with  all  necessary  and 
proper  appliances,  or  that  she  was  not  properly  manned,  or  not  entire- 
ly seaworthy,  or  that  there  was  any  neglect  on  the  part  of  the  owner 
in  the  selection  of  the  officers  or  crew  of  the  ship.  In  the  course  of  the 
opinion  (104  Fed.  575,  44  C.  C.  A.  52),  it  was  said: 

"The  owner,  who  Is  usually  ashore,  and  in  this  case  was  a  corporation, 
cannot,  in  the  nature  of  things,  see  to  the  details  of  navigation.  The  officers 
and  crew  are  employed  for  that  purpose,  and  it  would  be  quite  as  reasonable 
to  hold  the  owner  responsible  for  the  negligent  handling  of  a  rope  or  sail 
as  for  the  failure  to  close  a  hatch.  It  is  undoubtedly  true  that  the  master  rep- 
resents the  owner  in  respect  to  the  personal  duties  and  obligations  which  the 
latter  owes  to  the  seamen,  such,  for  instance,  as  the  maintenance  of  the  ship 
and  her  supplies,  the  supplying  of  the  crew  with  sufficient  food  and  with  medi- 
cfal  attendance  and  care  in  case  of  injury  or  sickness,  and  for  his  neglect  in 
any  of  those  particulars  the  owner  is  liable." 

We  are  therefore  of  the  opinion  that  the  court  below  was  right  in 
its  ruling  regarding  the  first  count  of  the  amended  libel. 

[2]  Not  so,  however,  in  respect  to  the  second  count;  for,  although 
it  is  not  very  clear  or  positive  in  its  averments,  still,  in  view  of  the 
liberal  rule  that  prevails  in  admiralty  in  respect  to  pleadings,  enough, 
we  think,  appears  to  show  that  the  injured  libelant  was  not  accorded 
by  the  master  of  the  schooner  the  treatment  to  which  he  was  entitled 
under  the  law. 

The  injuries  sustained  by  him  were  a  compound  fracture  of  his 
right  arm  and  injuries  to  his  side.  Obviously  therefore,  what  he  need- 
ed were  the  services  of  a  competent  surgeon,  if  one  was  within  rea- 
sonable reach.  The  accident  occurred  near  Cape  Flattery  at  about 
7  o'clock  in  the  evening;  further  up  the  straits  was  Port  Townsend, 
at  which  there  was  a  marine  hospital,  and  towards  which  the  schooner 
was  proceeding,  and  to  which  the  injured  seaman  requested  the  captain 
to  take  him.  According  to  his  allegations  the  captain  refused  the  re- 
quest, telling  the  libelant  that  to  do  so  would  cost  $100,  and  that  there 
was  a  "marine  doctor  at  Port  Angeles,"  back  to  which  place  he  turned, 
reaching  there  about  3  o'clock  in  the  morning,  when  the  libelant  again 
requested  to  be  taken  to  Port  Townsend,  to  the  marine  hospital,  which 
request  was  again  refused.  Instead,  at  about  7  or  8  a.  m.,  the  captain 
took  the  libelant  ashore — 

'*to  Dr.  Taylor,  wrote  out  a  permit,  gave  it  to  the  said  doctor,  informing  him 
at  the  same  time  that  It  was  good  for  all  expenses  incurred.  The  said  doctor 
asked  the  captain  to  explain  the  permit.  The  captain  then  told  him:  'I  have 
nothing  to  explain.  The  man  is  in  your  care  now,  and  he  is  out  of  my 
hands.* " 
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It  IS  alleged  that  the  captain  knew  at  all  the  times  in  question  that 
there  was  no  marine  doctor  at  Port  Angeles,  and  that  the  permit  was 
valueless  for  any  purpose,  except  for  the  admission  of  the  libelant  to 
the  marine  hospital  at  Port  Townsend,  and  that  the  captain  deliberate- 
ly put  the  libelant  off  the  schooner  at  Port  Angeles  for  the  purpose  of 
getting  rid  of  him,  knowing  and  intending  that  he  would  at  most  only 
receive  there  temporary  relief ;  that  in  the  office  of  Dr.  Taylor  and 
in  the  presence  of  the  captain  "an  attempt  was  made  by  the  then  un- 
willing doctor  to  fix  him  [libelant]  up  temporarily,  which  was  not  suc- 
cessful, and  two  days  later,  while  libelant  was  still  in  a  helpless  con- 
dition, the  doctor  requested  the  libelant  to  leave,"  which  he  was  un- 
able to  do,  and  that  he  received  no  more  attention  or  treatment  for  six 
days  longer,  after  which  he  made  his  way  to  Port  Townsend. 

For  the  purpose  of  disposing  of  the  exceptions,  those  averments  are, 
of  course,  to  be  taken  as  true.  So  taken,  it  cannot,  in  our  opinion,  be 
properly  held  that  the  vessel  is  without  liability.  Assuming  the  com- 
petency of  the  doctor  at  Port  Angeles,  the  effect  of  the  allegations  is 
not  only  that  he  was  not  employed  by  the  captain  to  give  to  the  in- 
jured seaman  proper  medical  care,  but,  on  the  contrary,  that  the  cap- 
tain gave  to  the  doctor  aVritten  paper  informing  him  that  "it  was 
good  for  all  expenses  incurred,"  while  at  the  same  time  well  knowing 
that  it  was  valueless  for  any  purpose  except  that  of  the  admission  of 
the  libelant  to  the  marine  hospital  at  Port  Townsend,  which  averments 
are  supported  by  the  further  allegation  that  the  captain  deliberately 
put  the  libelant  ashore  at  Port  Angeles  "for  the  purpose  of  getting  rid 
of  him,  knowing  and  intending  that  he  would  at  most  only  receive  tem- 
porary relief,"  and  that  even  that  was  not  accorded  him.  Of  course, 
no  such  tricks  are  sanctioned  by  the  admiralty  or  any  other  law.  That 
it  is  the  duty  of  the  owner  of  a  vessel  to  furnish  an  injured  seaman 
with  proper  medical  care,  and  that  the  master  represents  the  owner 
with  respect  to  that  duty  is  well  settled — each  case  depending  upon  its 
own  circumstances.  See  The  Iroquois,  194  U.  S.  240,  24  Sup.  Ct.  640, 
48  L.  Ed.  955. 

In  so  far  as  concerns  the  exceptions  to  the  second  count  of  the 
amended  libel,  the  order  appealed  from  is  reversed,  with  directions  to 
overrule  the  exceptions  thereto,  and  with  leave  to  answer. 
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UNITED  STATES  v.  DOWDEN  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    January  4,  1915.) 

No.  4143. 

Ii^DiAxs  €=»14 — Allotment  of  Lands — Vesting  of  Bight — ^Poweb  of  Sec- 

BETABY  of  THE   InTERIOB  TO  CANCEL  ALLOTMENTS. 

The  selection  of  an  allotment  of  land  by  a  member  of  the  Chickasaw 
or  Choctaw  Tribe  of  Indians,  and  the  Issuance  of  a  certificate  of  allotment 
therefor  by  the  Commission  to  the  Five  Civilized  Tribes,  pursuant  to  stat- 
ute, vests  the  allottee  with  an  absolute  right  to  a  patent,  which  may  be 
enforced  In  the  courts,  and  the  Secretary  of  the  Interior  has  no  power 
to  thereafter  cancel  the  allotment  and  segregate  the  land  for  a  townsite. 

[EO,  Note.— For  other  cases,  see  Indians,  Cent  Dig.  §§  2,  31-36,  46; 
Dec.  Dig.  «@=>14.] 

i=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digesis  &  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Suit  in  equity  by  the  United  States  against  E.  Dowden  and  others. 
Decree  for  defendants,  and  the  United  States  appeals.    Affirmed. 

D.  H.  Linebaugh,  U.  S.  Atty.,  of  Muskogee,  Okl.,  and  C.  C.  Hern- 
don,  Sp.  Asst.  U.  S.  Atty.,  of  Tulsa,  Okl,  for  the  United  States. 
Bond,  Melton  &  Melton,  of  Chickasha,  Okl.,  for  appellees. 

Before  CARLAND,  Circuit  Judge,  and  T.  C.  MUNGER  and  YOU- 
MANS,  District  Judges. 

T.  C.  MUNGER,  District  Judge.  The  questions  involved  in  this  con- 
troversy concern  the  title  to  a  tract  of  land  in  Oklahoma,  the  land  for- 
merly having  been  in  the  domain  of  the  Chickasaw  Nation  in  Indian 
Territory.    See  United  States  v.  Dowden  (C.  C.)  194  Fed.  475. 

A  portion  of  the  land  was  selected  as  an  allotment  on  July  22,  1903, 
by  the  administrator  of  Aaron  Colbert,  deceased.  Aaron  Colbert's 
name  appeared  upon  the  approved  roll  of  the  Choctaw  Indians  as  a 
duly  enrolled  citizen,  but  he  had  died  after  the  ratification  of  the  agree- 
ments of  distribution  made  by  the  Choctaws  and  Chickasaws  and  the 
United  States  through  the  Commission  to  the  Five  Civilized  Tribes, 
and  approved  by  Congress  in  section  29  of  the  act  of  June  28,  1898 
(30  Stat.  505,  c.  517),  and  in  Act  July  1,  1902,  c.  1362,  32  Stat.  641. 
Conveyances  of  this  land  selected  were  afterwards  made  by  the  heirs 
of  Aaron  Colbert  to  Dowden,  appellee  and  thereafter,  on  April  29, 
1904,  the  Commission  to  the  Five  Civilized  Tribes  issued  a  certificate 
of  allotment  of  the  land  in  the  name  of  Aaron  Colbert,  dated  July  22, 
1903,  and  delivered  it  to  Colbert's  administrator. 

Another  portion  of  the  land  was  selected  on  January  3,  1905,  as  a 
part  of  her  surplus  allotment  by  Carrie  L.  McClure  a  white  person, 
without  Indian  blood,  but  who  was  an  intermarried  citizen  of  the  Choc- 
taw Nation,  and  whose  name  appeared  on  the  approved  roll  of  the 
Choctaw  Indians.  She  then  conveyed  the  land  to  Dowden  and  another. 
A  certificate  of  allotment  of  this  land,  dated  January  3,  1905,  was 
issued  by  the  Commission  and  delivered  to  her  before  May  27,  1905. 

A  railroad  had  been  built  through  this  land  in  1901,  and  settlers 
occupying  part  of  the  land  had  formed  a  village,  and  inhabitants  there- 
of in  1902  had  petitioned  the  Commission  to  the  Five  Civilized  Tribes 
to  recommend  to  the  Secretary  of  the  Interior  that  the  land  be  reserved 
as  a  townsite,  and  the  Commission  so  recommended  in  February,  1903  ; 
but  the  Secretary  refused  the  request  in  March,  1903.  Further  peti- 
tions were  presented  and  on  September  15,  1904,  the  Commission  again 
recommended  the  reservation  of  a  townsite  on  the  land.  Finally,  in 
May,  1905,  and  after  the  certificate  of  allotment  had  been  issued,  as 
before  stated,  the  Secretary  of  the  Interior  ordered  the  segregation  of 
this  land  as  a  townsite  and  that  it  be  surveyed  and  platted  as  such  and 
made  an  order  canceling  the  selection  of  the  allotment  by  the  adminis- 
trator of  Aaron  Colbert  and  in  the  following  month  made  a  like  order 
canceling  the  selection  of  the  allotment  by  Carrie  L.  McClure.  The 
validity  of  the  action  of  the  Secretary  of  the  Interior  in  ordering  the 
segregation  of  this  land  for  townsite  purposes,  and  in  canceling  the 
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allotments  made  to  Aaron  Colbert  and  Carrie  L.  McClure,  is  the  ques- 
tion prosecuted  in  this  case,  as  it  is  conceded  that  there  is  no  question 
of  the  rights  or  methods  in  the  selection  of  the  allotments,  or  of  the 
rights  of  the  heirs  of  the  allottees  to  make  the  conveyances,  nor  that 
Dowden  thereby  acquired  whatever  title  the  grantors  possessed. 

In  the  trial  court,  the  bill  of  complaint  of  the  United  States,  whereby 
it  sought  to  quiet  its  title  to  these  lands,  was  dismissed,  and  it  presents 
this  appeal.  On  behalf  of  appellant,  it  is  contended  that  the  Secretary 
of  the  Interior  has  discretion  to  grant  or  refuse  approval  of  an  allot- 
ment, and  therefore  may  cancel  an  allotment  certificate  issued  by  the 
Commission  and  order  the  lands  to  be  set  aside  as  a  townsite.  In  the 
case  of  Ballinger  v.  Frost,  216  U.  S.  240,  30  Sup.  Ct.  338,  54  L.  Ed. 
464,  the  statutes  which  govern  the  issuance  of  such  an  allotment  and 
the  segregation  of  land  for  a  townsite  are  reviewed.  The  Secretary  of 
the  Interior  in  that  case  claimed  the  right,  after  the  issuance  of  a  cer- 
tificate of  allotment  to  a  Choctaw  Indian,  and  after  the  execution  of 
a  patent  to  him  by  the  chief  officers  of  the  Choctaw  and  Chickasaw 
Nations,  but  before  its  dehvcry,  to  cancel  the  allotment  and  to  set  aside 
the  land  as  a  townsite.  This  claim  was  based  upon  an  assumed  official 
discretion  so  to  do,  in  view  of  a  previous  urban  occupancy  of  the 
land.  In  denying  this  claim,  and  in  affirming  the  award  of  a  manda- 
mus against  the  Secretary  of  the  Interior  for  the  delivery  of  the  patent, 
the  court  said : 

'The  Interior  Department  has  general  control  over  the  affairs  of  the  In- 
dians— wards  of  the  government  In  addition,  the  Secretary  of  the  Interior 
was  by  these  several  acts  speciaUy  charged  with  the  duty  of  supervising  the 
action  of  the  Commission  to  the  Five  Civilized  Tribes  in  making  the  allot- 
ments authorized  by  those  acts.  On  both  of  these  grounds  he  claims  authority 
to  have  done  what  he  did,  and  that  hisi  acts  In  that  respect  are  not  subject 
to  review  by  the  courts.  We  have  no  disposition  to  minimize  the  authority  or 
control  of  the  Secretary  of  the  Interior,  and  the  court  should  be  reluctant  to 
interfere  with  his  action.  But,  as  said  by  Mr.  Justice  Field  In  Cornelius  v. 
Kessel,  128  U.  S.  456,  461  [9  Sup.  Ct.  122,  124  (32  L,  Ed.  482)]:  'The  power 
of  supervision  and  correction  Is  not  an  unlimited  or  an  arbitrary  power.  It 
can  be  exerted  only  when  the  entry  was  made  upon  false  testimony,  or  with- 
out authority  of  law.  It  cannot  be  exercised  so  as  to  deprive  any  person  of 
land  lawfully  entered  and  paid  for.  By  such  entry  and  payment  the  pur- 
chaser secures  a  vested  Interest  In  the  property  and  a  right  to  a  patent  there- 
for, and  can  no  more  be  deprived  of  It  by  order  of  the  Commissioner  than  he 
can  be  deprived  by  such  order  of  any  other  lawfully  acquired  property.  Any 
attempted  deprivation  in  that  way  of  such  Interest  will  be  corrected  whenever 
the  matter  is  presented  so  that  the  judiciary  can  act  upon  it.*  See,  also.  Or- 
chard V.  Alexander,  157  U.  S.  372,  383  [15  Sup.  Ct  635,  639  (39  L.  Ed.  737)J, 
in  which  It  was  declared:  *Of  course,  this  power  of  reviewing  and  setting 
aside  the  action  of  the  local  land  officers  is,  as  was  decided  In  Cornelius  v. 
Kessel,  128  U.  S.  456  [9  Sup.  Ct.  122,  32  L.  Ed.  482],  not  arbitrary  and  un- 
limited. It  does  not  prevent  judicial  inquiry.  Johnson  v.  Towsley,  13  Wall. 
72  [20  L.  Ed.  485].  The  party  who  makes  proofs,  which  are  accepted  by  the 
local  land  officers,  and  pays  his  money  for  the  land,  has  acquired  an  Interest 
of  which  he  cannot  be  arbitrarily  dispossessed.*  Whenever,  in  pursuance  of 
the  legislation  of  Congress,  rights  have  become  vested,  it  becomes  the  duty  of 
the  courts  to  see  that  those  rights  are  not  disturbed  by  any  action  of  an  execu- 
tive officer,  even  the  Secretary  of  the  Interior,  the  head  of  a  department. 
However  laudable  may  be  the  motives  of  the  Secretary,  he,  as  aU  others,  is 
bomid  by  the  provisions  of  congressional  legislation.  It  must  be  borne  in 
mind  that  this  allotment  pro\ided  by  Congress  contemplated  a  distribution 
among  the  Choctaw  and  Chickasaw  Indians  of  the  lands  that  belonged  to  them 
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in  common.  They  were  the  principal  beneficiaries,  and  their  titles  to  the 
lands  they  selected  should  be  protected  against  the  efforts  of  outsiders  to  se- 
cure them.  White  men  settling  on  townsltes  were  not  the  principal  bene- 
ficiaries. Congress,  it  is  true,  authorized  townsltes,  and  tiie  town  of  Mill 
Creek  was  established  In  compliance  with  the  statute.  It  further  provided 
for  an  enlargement  of  any  townsite  upon  the  recommendation  of  the  Commis- 
sion to  the  Five  Civilized  Tribes.  That  recommendation  was  made  in  re- 
spect to  the  town  of  MiU  Creek,  but  disapproved  by  the  Secretary  of  the  In- 
terior. Thereafter  the  relator  selected  the  land  in  controversy,  a  tract  of  40 
acres,  on  which  were  her  improvements.  Notice  was  given  as  required,  and 
the  time  in  which  contest  could  be  made — nine  months — elapsed.  Thereupon, 
as  provided  by  the  statute,  the  title  of  the  allottee  to  the  land  selected  be- 
came fixed  and  absolute,  and  the  chief  authorities  of  the  Choctaw  and  Chicka- 
saw Nations  executed  to  her  a  piatent,  as  required,  of  the  land  selected.  The 
fact  that  there  may  have  been  persons  on  the  land  Is  immaterial.  They  were 
given  nine  months  to  contest  the  right  of  the  applicant  They  failed  to  make 
contest,  and  her  rights  became  fixed.  Thereafter  the  Secretary  of  the  In- 
terior had  nothing  but  the  ministerial  duty  of  seeing  that  a  patent  was  duly 
executed  and  delivered." 

The  effect  given  to  the  selection  and  certification  of  an  allotment  in 
that  case  necessarily  determines  the  decision  here.  The  allotments 
were  made  when  the  proper  selections  had  been  designated  and  the  Com- 
mission had  approved  them  by  the  issuance  of  the  certificates  of  allot- 
ment. They  were  subject  to  contest  within  the  nine-months  period 
provided  by  statute;  but  if  no  successful  contest  was  waged,  upon  the 
expiration  of  that  period  the  right  to  the  patent  was  absolute.  The 
statute  says: 

'•Allotment  certificates  issued  by  the  Commission  to  the  Five  Civilized  Tribes 
shall  be  conclusive  evidence  of  the  right  of  any  aUottee  to  the  tract  of  land 
described  therein."    32  Stat  644,  §  23. 

Nothing  but  a  ministerial  duty  remained  to  be  performed,  that  of 
issuance  of  patents  to  the  allottees.  Mullen  v.  United  States,  224  U. 
S.  448,  32  Sup.  Ct.  494,  56  L.  Ed.  834;  Wallace  v.  Adams,  143  Fed. 
716,  74  C.  C.  A.  540;  Thomason  v.  Wellman  &  Rhoades,  206  Fed. 
895, 124  C.  C.  A.  555 ;  Wood  v.  Gleason  (Okl.)  140  Pac.  418. 

It  is  also  urged  that,  because  a  contest  was  initiated  against  the  allot- 
ment of  Aaron  Colbert  within  nine  months  after  its  selection  by  the 
administrator,  the  entry  was  thereby  suspended,  so  that  the  Secretary 
of  the  Interior  had  the  power  of  cancellation  of  the  selection.  It  ap- 
pears that  no  notice  of  this  contest  was  served  upon  the  administrator 
of  Aaron  Colbert,  and  that  the  contestant  moved  a  dismissal  of  her 
proceedings,  and  after  a  hearing  and  the  taking  of  testimony  on  the 
application  the  Commission  dismissed  the  contest.  The  pendency  of 
this  contest  conferred  no  power  upon  the  Secretary  of  the  Interior 
to  cancel  the  certificate  without  notice  to  the  parties  to  be  affected, 
and  upon  a  different  ground,  namely,  the  desire  to  segregate  the  land 
for  a  townsite ;  the  contest  having  been  dismissed  by  the  one  institut- 
ing it. 

A  further  suggestion  is  made  that  the  filing  of  a  petition  before  the 
Commission  within  nine  months  from  the  selection  of  the  allotment, 
asking  for  a  reservation  of  a  townsite  on  this  land,  in  effect  also  was 
a  contest  of  the  claim  of  allotment ;  but  there  is  no  evidence  that  notice 
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of  this  petition  was  given  to  the  allottees  or  to  Dowden,  and  the  action 
of  the  Secretary  appears  to  have  been  an  executive  order. 

As  the  allottees  were  entitled  to  a  patent  for  the  lands  selected  by 
them,  and  it  is  conceded  that  there  was  no  restriction  upon  their  right 
of  alienation  of  the  land  to  Dowden,  the  decree  of  the  lower  court  is 
affirmed. 


(220  Fed.  281) 

THE  ATLANTIC  CITY. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  28,  1915.) 

No.  1884. 

1.  AdMIBALTT  ^=>101 — JUBISDICTION — DISTRIBUTION  OF  FUND  IN   CoURT. 

A  court  of  admiralty  has  Jurisdiction  to  determine  the  validity  and 
rank  of  claims  against  a  fund  remaining  In  Its  registry  after  the  payment 
of  maritime  liens  for  which  a  vessel  has  been  sold,  although  the  claims 
are  not  maritime  In  character. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  §§  684-708 ;  Dec. 
Dig.  «=>101.] 

2.  Mabittme  Liens  ^=5>16 — Statutory  Liej^s  Not  Maritime — Validity. 

A  Hen  given  by  a  state  statute  for  the  building  of  a  vessel  Is  not  mari- 
time In  its  nature,  and  derives  nothing  from  the  maritime  law,  and  Its 
validity  depends  entirely  upon  compliance  with  the  conditions  Imposed 
by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Maritime  Liens,  Cent  Dig.  §  21 ;  Dec. 
Dig.  <e=>16. 

Liens  created  by  state  laws,  see  note  to  The  Electron,  21  C.  C.  A.  21.] 

3.  Maritime   Liens   ^=>32 — Statutory    Liens   Not   Maritime — Validity — 

Notice. 

Under  Lien  Law  (Consol.  Laws,  N.  Y.  c.  33)  §§  80,  82,  which  give  a 
lien  for  work  or  material  furnished  for  the  building  of  a  vessel,  subject 
to  the  requirement  that  a  notice  of  lien  shall  be  filed  within  90  days,  to 
which,  if  the  debt  Is  based  on  a  written  contract  a  copy  of  such  contract 
shall  be  attached,  a  failure  to  attach  such  copy  Is  fatal  to  the  lien ;  but 
where  extra  work  and  material  are  furnished  under  subsequent  oral  con- 
tracts, not  authorized  by  the  written  contract,  the  notice,  If  otherwise 
sufficient,  will  create  a  Hen  therefor,  although  a  copy  of  the  original  con- 
tract Is  not  attached. 

[Ed.  Note.— For  other  cases,  see  Maritime  Liens,  Cent  Dig.  §§  49-52; 
Dec.  Dig.  <g=>32.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey;    William  H.  Hunt,  Judge. 

On  distribution  in  admiralty  of  proceeds  of  the  steamer  Atlantic 
City.  From  a  decree  giving  priority  to  the  claim  of  Staten  Island 
Shipbuilding  Company,  the  West  Jersey  Trust  Company  appeals. 
Modified. 

Howard  M.  Long,  of  Philadelphia,  Pa.,  for  appellant. 
Henry  W.  Baird,  of  New  York  City,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

J.  B.  McPHERSON,  Circuit  Judge.  [1]  The  dispute  in  this  case 
grows  out  of  the  distribution  of  a  fund  in  the  admiralty.    The  steamer 

Q=»For  other  cases  see  same  topic  &  KEY- NUMBER  In  all  Key-Numbered  DigesU  &  Indexes 
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Atlantic  City,  owned  by  the  Atlantic  City  Transportation  Company, 
had  been  attached  under  a  libel  for  maritime  supplies,  and  on  May  9, 
1913,  she  was  sold  as  perishable.  The  price  obtained  at  the  sale  was 
deposited  in  the  registry  of  the  court,  and  a  commissioner  was  appointed 
to  make  distribution.  After  the  maritime  liens  had  been  allowed,  a 
considerable  sum  of  money  remained,  to  which  three  claimants  ap- 
peared, the  Staten  Island  Shipbuilding  Company,  the  West  Jersey 
Trust  Company,  and  Warren  Webster.  Neither  of  them  presented 
a  claim  that  was  maritime  in  its  nature;  the  Shipbuilding  Company 
asserted  a  lien  growing  out  of  work  done  in  the  construction  of  the 
vessel ;  the  Trust  Company  asserted  a  lien  under  a  blanket  first  mort- 
gage given  by  the  Transportation  Company;  and  Warren  Webster's 
claim  rests  upon  a  second  mortgage  on  the  steamer.  The  jurisdiction 
of  the  admiralty  to  entertain  these  claims  was  challenged,  but  in  sup- 
port of  the  jurisdiction  we  need  only  refer  to  Schuchardt  v.  Babbage, 
19  How.  239,  15  L.  Ed.  625,  and  The  J.  E.  Rumbell,  148  U.  S.  1,  13 
Sup.  Ct.  498,  37  L.  Ed.  345. 

The  claim  of  Warren  Webster  is  conceded  to  be  the  third  in  rank ; 
and,  since  the  balance  for  distribution  is  not  large  enough  to  pay  either 
of  the  other  two  claims  in  full,  we  shall  confine  ourselves  to  the  prin- 
cipal question  at  issue  between  the  Shipbuilding  Company  and  the  trus- 
tee of  the  first  mortgage.  For  that  purpose  we  shall  assume  that  the 
mortgage  binds  the  vessel,  and  shall  consider  whether  the  District 
Court  was  right  in  awarding  the  balance  of  the  fund  to  the  Shipbuild- 
ing Company.  The  validity  of  the  company's  liens  is  attacked,  and  as 
the  opinion  below  does  not  discuss  this  question  we  shall  be  obliged 
to  take  it  up.  The  Trust  Company  cannot  share  in  the  fund,  if  the 
claims  for  construction  are  entitled  to  priority,  and  therefore  it  is 
vital  to  determine  whether  the  liens  are  good. 

The  facts  are  as  follows:  Early  in  1911  the  Transportation  Com- 
pany, a  New  Jersey  corporation  whose  principal  business  was  the  car- 
riage of  freight  and  passengers  by  water  between  Atlantic  City  and 
Philadelphia,  and  Atlantic  City  and  New  York,  bought  an  uncompleted 
vessel  then  at  City  Island,  N.  Y.  Soon  afterwards,  in  the  following 
May,  the  company  gave  the  first  mortgage  in  question  to  secure  $100,- 
000  of  bonds.  The  mortgage  covered  the  company's  real  estate,  with 
other  property,  including  three  steamships,  described  as  "Str.  Alpha, 
Str.  Goldboro,  and  N.  Y.  Str.  (complete)."  (The  "N.  Y.  Str."  was 
named  Atlantic  City  in  March,  1912.)  On  January  29,  1912,  the  Ship- 
building Company  (whose  yard  is  at  Port  Richmond,  N.  Y.),  having 
previously  done  a  little  work  on  the  uncompleted  vessel,  agreed  in  writ- 
ing with  the  Transportation  Company  to  do  further  work  thereon,  and 
to  furnish  materials  and  supplies  in  accordance  with  the  plans  and 
specifications  annexed  to  the  contract.  No  departure  from  these  plans 
and  specifications  was  to  be  allowed  unless  authorized  in  writing,  and 
no  compensation  for  additions  or  alterations  was  to  be  made  unless 
these  had  been  first  similarly  authorized.  For  the  work  and  material 
specifically  included  in  the  contract  the  Shipbuilding  Company  was  to 
receive  $36,910  in  the  following  manner:  $3,910  when  the  steamer 
should  be  delivered  to  the  Port  Richmond  yard,  and  $33,000  when  the 
work  should  be  finished  and  the  steamer  delivered — $13,0CX)  in  cash. 
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and  $20,CXX)  in  three-months  notes,  the  notes  to  enjoy  the  privilege  of 
renewal  in  whole  or  in  part  during  five  years,  but  to  be  secured  by  the 
Transportation  Company's  first  mortgage  bonds,  $1,200  in  bonds  for 
$1,000  in  notes,  the  bonds  to  be  released  proportionally  as  the  notes 
should  be  reduced.  After  January  29  the  Shipbuilding  Company 
brought  the  uncompleted  vessel  to  Port  Richmond,  and  went  on  with 
the  contract.  During  the  construction  extra  work  was  agreed  upon — 
for  which  $9,540.14  is  still  unpaid — ^and  this  was  authorized  in  part 
by  letters  written  to  the  Shipbuilding  Company  by  the  Transportation 
Company  and  by  Mr.  Drake,  its  supervising  architect.  There  is  no  dis- 
pute about  the  accuracy  of  the  foregoing  figures. 

On  July  16,  as  the  time  approached  for  delivering  the  steamer,  the 
parties  interested — namely,  the  Transportation  Company,  the  Ship- 
building Company,  and  Warren  Webster,  who  was  a  large  holder  of 
the  Transportation  Company's  stock  and  bonds — entered  into  a  written 
agreement,  to  which  the  Trust  Company  was  not  a  party.  It  is  likely 
that  one  reason  for  the  agreement  was  the  fact  that  all  the  first  mort- 
gage bonds  had  been  disposed  of,  so  that  the  Transportation  Com- 
pany had  none  to  deliver  as  security  for  its  notes.  But  Webster  had 
bonds  in  considerable  amount,  and  he  agreed  to  turn  over  $24,000  of 
them  to  the  Transportation  Company,  so  that  the  contract  of  January 
29  could  be  complied  with  in  this  respect,  and  the  steamer  delivered. 
The  agreement  of  July  16  provided  that  the  Shipbuilding  Company 
should  file  a  notice  of  lien  against  the  steamer  for  $33,000  under  the 
New  York  statute  hereafter  referred  to ;  that  bonds  for  $24,000  should 
pass  from  Webster  to  the  Transportation  Company,  and  thence  to  the 
Shipbuilding  Company ;  that  the  Transportation  Company  should  give 
its  three-months  note  for  $20,000  to  the  Shipbuilding  Company,  se- 
cured by  Webster's  bonds ;  that,  when  the  note  first  fell  due,  the  inter- 
est and  at  least  $1,000  of  the  principal  should  be  paid,  whereupon  the 
note  should  be  extended  for  three  months;  that  similar  extensions 
should  be  granted  if  similar  payments  should  be  made  thereafter  dur- 
ing a  period  of  five  years;  that,  whenever  a  payment  of  principal 
should  be  made,  a  proportional  amount  of  the  bonds  held  as  collateral 
security  should  be  returned;  that  Webster  should  be  subrogated  to 
the  rights  of  the  Shipbuilding  Company  under  its  lien,  so  far  as  the 
company  should  receive  money  on  account  of  its  claim  of  $33,000 ;  and, 
finally,  that  the  agreement  of  January  29  should  in  no  wise  be  affected, 
except  as  the  subrogation  of  Webster  might  affect  it. 

On  July  22,  1912,  the  steamer  was  delivered,  and  the  Transportation 
Company  gave  a  note  for  $20,000,  secured  by  the  $24,000  of  bonds. 
Under  the  contract  of  January  29  the  Shipbuilding  Company  had  re- 
ceived in  cash  the  first  payment  of  $3,910,  and  $13,000  additional;  the 
remainder  of  the  agreed  price  being  secured  by  the  note  and  bonds  re- 
ferred to.  On  October  23 — the  due  date  of  the  note — the  Shipbuilding 
Company  was  paid  the  interest  and  $1,000  on  account,  and  the  note 
was  thereupon  extended  for  three  months;  and  on  March  3,  1913, 
a  further  payment  of  $1,000  was  made,  which  was  apparently  accepted 
as  a  second  three  months'  renewal,  although  the  payment  was  made 
several  weeks  after  the  note  fell  due  for  the  second  time.  No  other 
payment  appears  to  have  been  made,  and  indeed  the  Transportation 
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Company  went  into  the  hands  of  a  receiver  before  October  18.  1912. 
Webster  had  advanced  $6,000  of  the  $13,000,  and  also  the  $2,000  just 
referred  to. 

Meanwhile,  on  September  3,  1912,  the  Shipbuilding  Company  had 
filed  a  notice  of  lien  with  the  county  clerk  of  the  proper  county,  claim- 
ing a  lien  for  $33,000  under  the  law  of  New  York  (Consol.  Laws  1909, 
c.  33,  art.  4,  §§  80,  82,  83)  for  the  labor  and  materials  specifically  cov- 
ered by  the  contract  oiE  January  29.  And  on  October  28  another  notice 
was  filed  under  the  same  statute  for  extra  work  amounting  to  $9,540.- 
14.    The  sufiiciency  of  these  notices  must  now  be  considered. 

The  sections  in  question  are  as  follows : 

"Sec.  80.  Liens  on  Vessels.  A  debt  which  is  not  a  Hen  by  the  maritime* 
law,  and  which  amounts  to  fifty  dollars  or  upwards,  on  a  seagoing  or  ocean 
bound  vessel,  or  fifteen  dollars  or  upwards  on  any  other  vessel  shall  be  a  lien 
upon  such  vessel,  her  tackle,  apparel  and  furniture,  and  shaU  be  preferred  to 
all  other  liens  thereon,  except  mariners*  wages,  if  such  debt  is  contracted  by 
the  master,  owner,  charterer,  builder  or  consignee  of  such  ship  or  vessel,  or 
by  the  agent  of  either  of  them,  within  this  State,  for  either  of  the  following 
purposes: 

"1.  For  work  done  or  material  or  other  articles  furnished  in  this  State  for 
or  towards  the  building,  repairing,  fitting,  furnishing  or  equipping  of  such 
vessel.     ♦     ♦     ♦ 

"Sec.  82.  Notice  of  Lien,  When  to  be  Filed.  Every  debt  specified  in  sec- 
tion eighty  shall  cease  to  be  a  lien  upon  such  vessel  unless  the  lienor  shalU 
within  ninety  days  after  the  debt  becomes  due,  except  as  hereinafter  pro- 
vided, file  a  notice  of  lien,  containing  the  name  of  the  vessel,  the  name  of  the 
owner,  if  known,  the  particulars  of  the  debt  and  a  statement  of  the  amount 
claimed  to  be  due  from  such  vessel,  and  verified  by  the  lienor,  his  legal  rep- 
resentative, agent  or  assignee,  to  be  true  and  correct  If  the  debt  is  based 
upon  a  written  contract,  a  copy  of  such  contract  shall  be  attached  to  such  no- 
tice. The  notice  shall  be  filed  in  the  office  of  the  clerk  of  the  county  in  which 
the  debt  is  contracted.    ♦     ♦     ♦ 

"Sec.  83.  Duration  of  Lien.  Every  lien  for  a  debt  shall  cease,  if  the  ves- 
sel navigates  the  western  or  northwestern  lakes,  or  either  of  them,  or  the 
St  Lawrence  river,  at  the  expiration  of  six  months  after  the  first  of  January 
next  succeeding  the  time  when  the  debt  was  contracted,  and  in  case  of  any 
other  vessel,  at  the  expiration  of  twelve  months  after  the  debt  was  con- 
tracted. If,  upon  the  expiration  of  the  time  herein  limited  in  either  of  such 
cases,  such  vessel  shall  be  absent  from  the  port  at  which  the  debt  waa  con- 
tracted, the  Hen  shall  continue  until  the  expiration  of  thirty  days  after  the 
return  of  such  vessel  to  such  port.  If  proceedings  are  instituted  for  the  en- 
forcement of  the  lien  within  the  time  herein  limited,  such  lien  shaU  continue 
until  the  termination  of  such  proceedings." 

[2]  It  is  well  settled  that  a  contract  for  the  construction  of  a  ves- 
sel is  not  a  maritime  contract  (Knapp  v.  McCaffrey,  177  U.  S.  643  ;^ 
The  Robert  W.  Parsons,  191  U.  S.  25,  24  Sup.  Ct.  8,  48  L.  Ed.  73; 
The  Winnebago,  141  Fed.  945,  73  C.  C.  A.  295),  and  therefore  the 
statute  of  a  state  cannot  give  a  maritime  lien  for  such  a  service.  A 
state  may  sometimes  create  maritime  liens,  and  these  are  enforceable 
as  of  right  and  exclusively  in  a  court  of  admiralty.  The  Glide,  167 
U.  S.  606,  17  Sup.  Ct.  930,  42  L.  Ed.  296.  But  undoubtedly  a  state 
Legislature  may  give  a  lien  of  some  kind  (not  maritime)  for  the  con- 
struction of  a  vessel,  and  sometimes,  as  in  the  present  situation,  a 
court  of  admiralty  will  permit  such  a  claim  to  be  presented  against 
the  balance  of  a  fund  that  may  remain  in  the  registry  after  satisfy- 
ing maritime  liens.    We  repeat,  however,  that  a  lien  given  by  a  state 

»20  Sup.  ct.  824,  44  L.   Ed.  921. 
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Statute  for  building  a  ship  is  not  maritime  in  its  nature,  and  is  not 
to  be  treated  as  if  it  enjoyed  the  rights  belonging  to  that  class  of 
obligations.  It  must  stand  on  the  statute  that  gives  it  birth,  and  its 
validity  must  be  judged  thereby.  It  is  a  right  created  by  the  statute, 
but  upon  conditions ;  and  if  the  conditions  are  not  complied  with,  the 
lien  either  does  not  arise  at  all  or  will  afterwards  be  lost.  There  are 
numerous  decisions  to  this  effect  on  the  general  subject,  among  which 
we  cite  The  Newcomb  (D.  C.  Pa.)  12  Fed.  735 ;  The  Helen  Brown 
(D.  C.  Mass.)  28  Fed.  Ill;  The  Huron  (D.  C.  Mass.)  29  Fed.  183; 
The  Levering  (D.  C.  N.  J.)  35  Fed.  '783;  The  Cara  (C.  C.  La.)  50 
Fed.  222;  The  Vigilant  (  C.  C.  A.,  3d  Cir.)  151  Fed.  747,  81  C.  C. 
A.  371.  And  the  following  citations  refer  either  to  the  consolidated 
statute  now  under  consideration,  or  to  one  of  its  predecessors  that 
dealt  with  a  similar  subject :  The  Arctic  (D.  C.)  22  Fed.  126 ;  The 
Ella  B.  (D.  C.)  26  Fed.  Ill;  The  Niagara  (D.  C.)  31  Fed.  163;  The 
Allianca  (D.  C.)  56  Fed.  612,  and  70  Fed.  258;  The  Warner  Miller 
Co.  (D.  C.)  120  Fed.  520;  The  Colfax  (D.  C.)  179  Fed.  975;  The 
WTiiting  (C.  C.  A.,  2d  Cir.)  99  Fed.  445,  39  C.  C.  A.  592;  The  Edith, 
94  U.  S.  518,  24  L.  Ed.  167. 

[3]  This  being  the  established  law,  we  need  only  add  that  (so  far 
as  the  notice  filed  in  September  is  concerned)  the  Shipbuilding  Com- 
pany failed  to  comply  with  one  of  the  important  conditions  laid  down 
by  the  New  York  statute.  It  failed  to  obey  the  requirement  that,  "if 
the  debt  is  based  upon  a  written  contract,  a  copy  of  such  contract 
shall  be  attached  to  such  notice."  The  debt  that  is  the  subject  of  this 
notice  was  certainly  based  on  the  written  contract  of  January  29,  but 
no  copy  of  such  contract  was  attached  to  the  notice.  The  decision  in 
American  Trust  Co.  v.  Fletcher  (C.  C.  A.,  1st  Cir.)  173  Fed.  471,  97 
C.  C.  A.  477,  on  which  the  Shipbuilding  Company  mainly  relies,  is 
not  in  point.  The  claim  for  construction  that  was  allowed  to  prevail 
in  that  case  against  a  mortgage  was  a  valid  lien  under  a  statute  of  New 
Jersey,  whereas  the  claim  now  under  examination  must  be  rejected 
because  it  never  became  a  lien  at  all.  We  have  reached  this  conclu- 
sion with  some  reluctance,  for  we  agree  that  the  claim  has  much  to 
recommend  it,  but  in  our  opinion  it  cannot  support  a  lien,  either  legal 
or  equitable,  because  the  Shipbuilding  Company  failed  to  comply  with 
the  conditions  laid  down  by  the  law  of  New  York.  This  being  so, 
the  claim  has  no  standing  in  this  distribution,  and  must  yield  place 
to  the  first  mortgage.  Inferentially,  the  decree  of  the  District  Court 
declares  the  mortgage  to  be  valid,  and  in  that  respect  the  decree  is 
not  attacked.  The  only  person  interested  in  such  an  attack  is  Warren 
Webster,  and  he  has  taken  no  appeal. 

But  the  debt  for  extras  embraced  in  the  notice  filed  in  October  re- 
quires further  consideration.  As  it  seems  to  us,  this  claim  stands 
upon  a  different  footing.  Items  for  extra  work  are  not  based  on  the 
contract  of  January  29;  on  the  contrary,  that  agreement  excludes 
them,  for  it  forbids  the  parties  either  to  allow  or  to  compensate  them 
unless  a  further  written  contract  be  made  in  relation  thereto.  But 
of  course  the  parties  were  at  liberty  to  modify  this  provision  by  sub- 
sequent agreement,  and  it  is  clear  that  they  did  so  modify  it.  No 
dispute  on  this  subject  exists  between  them,  neither  insists  that  the 
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provision  shall  be  enforced,  and  both  admit  that  the  provision  was 
disregarded,  and  that  the  extra  work  was  ordered  and  furnished  in 
accordance  with  their  convenience.  On  three  occasions  (Exhibits  14 
and  15,  Exhibit  24,  and  Exhibit  25)  a  written  contract  appears  to 
have  been  made,  but  in  the  great  majority  of  instances  this  was  not 
the  case.  Sometimes  the  Transportation  Company  gave  a  written  or- 
der, and  this  was  verbally  accepted;  sometimes  the  Shipbuilding 
Company  made  a  verbal  bid,  and  this  was  accepted  in  writing ;  some- 
times no  written  evidence  appears  of  so  important  a  term  as  the 
price;  sometimes  everything  was  verbal — in  a  word,  the  evidence 
leaves  no  room  to  doubt  that  hardly  any  attention  was  paid  to  the 
provision  in  question.  Of  course,  in  the  instances  where  the  contract 
is  actually  found  in  writing,  the  New  York  statute  must  govern,  and, 
as  a  copy  thereof  was  not  filed,  the  items  thus  dealt  with — amounting 
to  $3354-$368+$145=:$848— must  fall.  •  But  we  see  no  defense  to 
the  other  items.  As  all  these  extras  were  ordered  and  furnished,  and 
as  the  prices  charged  are  correct,  the  statute  allows  a  lien  therefor. 
And  as  it  was  all  one  transaction,  and  not  a  series  of  separate  and 
independent  contracts,  the  notice  of  lien  was  filed  in  time. 

It  follows,  therefore,  that  the  decree  below  must  be  modified  in 
accordance  with  this  opinion ;  the  October  lien  is  to  be  allowed  for  the 
amount  claimed,  less  $848,  but  the  September  lien  to  be  disallowed. 
And  we  further  direct  that  the  costs  in  this  court  and  in  the  District 
Court  shall  be  equally  divided. 


(220  Fed.  286) 

NORTHERN  PAC.  RY.  CO.  v.  TRIPP. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January"4,  1915.) 

No.  4238. 

Railboads  <©=>327 — Crossing  Accidents — Conteibutoby  Negligence — Faii,- 
UBE  TO  Look. 

An  automobile  driver,  driving  five  mUes  an  hour,  whose  view  of  the 
main  track  of  a  railroad  east  of  a  crossing  was  obstructed  whoUy  or  partly 
until  he  was  within  43  feet  of  such  main  track,  and  whose  brakes  and  ap- 
pliances were  In  good  working  order,  and  who  could  have  stopped  his  au- 
tomobile by  customary  methods  in  less  than  5  feet,  was  giiilty  of  con- 
tributory negligence  as  a  matter  of  law  In  failing!  to  look  towards  the 
east  while  driving  such  distance  of  43  feet. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  §§  1043-1056; 
Dec.  Dig.  «g=»327.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  North  Dakota;    Charles  F.  Amidon,  Judge. 

Action  by  L.  A.  Tripp  against  the  Northern  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  error.  Reversed, 
and  new  trial  granted. 

E.  T.  Conmy,  of  Fargo,  N.  D.  (C.  W.  Bunn,  of  St.  Paul,  Minn.,  and 
Watson  &  Young,  of  Fargo,  N.  D.,  on  the  brief),  for  plaintiff  in  error. 
Arthur  W.  Fowler,  of  Fargo,  N.  D.,  for  defendant  in  error. 

^^s^For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digesu  ft  Indexes 
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Before  GARLAND,  Circuit  Judge,  and  T.  C.  MUNGER  and  YOU- 
MANS,  District  Judges. 

T.  C.  MUNGER,  District  Judge.  The  defendant  in  error  had  a  ver- 
dict and  judgment  against  the  plaintiff  in  error  in  an  action  for  neg- 
ligence. For  convenience  the  parties  will  hereafter  be  referred  to  as 
plaintiff  and  defendant,  as  they  appeared  in  the  trial  court.  • 

At  the  town  of  Sheldon,  N.  D.,  the  defendant  maintained  four  rail- 
way tracks  rimning  east  and  west  over  a  public  highway  which  crossed 
the  tracks  at  right  angles  thereto.  The  center  of  the  most  southerly  of 
the  tracks,  called  the  "house  track,"  was  13  feet  from  the  center  of  the 
track  next  north,  called  the  *'passing  track,"  and  from  the  center  of  the 
passing  track  to  the  center  of  the  next  track  to  the  north,  called  the 
"main  track,"  was  35  feet  and  2  inches.  The  fourth  track  was  about 
45  feet  north  of  the  north  rail  of  the  main  track,  but  its  location  is  not 
of  importance  in  this  suit. 

A  portion  of  the  business  section  of  Sheldon  was  situated  just  north 
of  these  tracks,  but  elevators,  a  hotel,  and  many  other  buildings  were 
situated  south  of  the  tracks.  Just  south  of  the  house  track  the  highway 
curved  sharply  to  the  west  across  a  sidewalk,  and  then  turned  again 
to  the  south  in  front  of  a  hotel,  which  was  about  100  feet  south  of  the 
house  track.  The  main  track  as  it  approached  the  highway  from  the 
east  had  a  slight  downgrade,  and  the  grade  of  the  highway  rose  about 
3  inches  to  the  foot  from  the  passing  to  the  main  track. 

The  plaintiff  was  in  the  livery  business  at  a  neighboring  town,  had 
owned  and  used  automobiles  for  several  years,  and  owned  and  was 
operating  the  one  in  which  he  was  at  the  time  of  the  accident.  He  fre- 
quently passed  over  this  crossing,  and  had  crossed  it  going  south  with 
Some  passengers  but  a  few  minutes  before  he  was  injured.  The  acci- 
dent occurred  about  10  o'clock  in  the  forenoon  of  a  bright  July  day. 
The  plaintiff,  after  discharging  his  passengers  at  the  hotel,  had  started 
his  automobile  north,  and  about  15  feet  west  of  the  sidewalk  he  had 
turned  to  the  east,  and  continued  eastward  till  he  had  crossed  the  side- 
walk, when,  following  the  curve  in  the  road,  he  drove  in  a  northeasterly 
direction  about  68  feet  to  the  first  crossing,  and  thence  north  to  the 
main  track,  where  a  passing  train  from  the  east  struck  his  automobile 
and  caused  his  injuries.  That  there  is  sufficient  evidence  of  the  defend- 
ant's negligence  as  to  the  speed  of  the  train  and  the  failure  to  give 
proper  warning  by  bell  or  whistle  is  not  disputed ;  but  it  is  contended 
that  the  undisputed  evidence  shows  plaintiff's  contributory  negligence, 
because  he  failed  to  use  proper  care  to  look  and  listen  for  approaching 
trains.  The  plaintiff  testified  that  he  looked  to  the  east  for  a  train, 
when  his  automobile  started  east  at  the  point  15  feet  west  of  the  side- 
walk. At  this  point  his  view  was  somewhat  obstructed  by  two  box 
cars,  one  on  the  house  track  43^  feet  east  of  the  crossing,  and  (5ne  on 
the  passing  track  475  feet  east  of  the  crossing  and  by  a  pile  of  cord- 
wood,  lumber,  a  coal  shed,  and  a  grain  elevator  situated  along  the  south 
side  of  the  passing  track ;  but  he  could  see  over  a  section  of  the  main 
track  at  a  distance  of  700  or  800  feet,  and  he  says  he  saw  no  tratc 
approaching.  His  view  further  east  than  800  feet  was  entirely  ob- 
structed by  the  coal  shed  and  elevator. 
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Plaintiff  then  drove  68j4  feet  from  the  sidewalk  around  the  curved 
road  to  the  center  of  the  crossing  over  the  house  track  and  48  feet 
further  to  the  main  track.  After  his  view  was  unobstructed  by  the  box 
car  on  the  house  track,  and  after  passing  the  north  rail  of  the  house 
track,  he  had  a  distance  to  go  before  reaching  the  nearer  rail  of  the 
main  track  of  43  feet,  and  from  any  point  along  this  distance  of  43 
feet  his  view  to  the  east  along  the  main  track  was  unobstructed,  and 
he  could  see  an  approaching  train  for  at  least  800  feet.  He  did  not 
look  in  this  direction  after  passing  the  obstruction  of  the  box  car. 
He  testifies  that  his  automobile  did  not  travel  in  excess  of  5  miles  per 
hour,  and  that  he  was  looking  to  the  west  from  the  time  he  was  on 
the  house  track  until  he  had  gone  30  or  40  feet,  and  meanwhile  he  was 
listening  for  the  approach  of  a  train,  but  he  did  not  still  the  noise  of  his 
automobile.  His  view  was  cut  off  to  the  west,  until  he  passed  the 
house  track,  by  an  elevator  and  a  box  car,  and  to  some  extent  thereafter 
by  a  coalhouse  and  trees  between  the  passing  and  main  tracks.  He 
heard  the  rumbling  of  the  approaching  train  when  he  was  about  half 
way  between  the  passing  and  main  tracks,  and  in  some  excitement  then 
attempted  to  drive  on  over  the  main  track.  The  plaintiff  had  had  ex- 
perience as  a  railroad  man,  having  spent  15  years  as  a  brakeman  and 
freight  and  passenger  conductor. 

K  the  plaintiff  were  traveling  at  5  miles  per  hour,  and  had  a  distance 
to  go  of  116  feet  before  he  reached  the  main  track,  a  train  running 
at  35  miles  an  hour  would  cover  the  800  feet  that  is  admitted  to  have 
been  the  limit  of  his  vision  down  the  main  track,  and  be  upon  the  cross- 
ing at  the  same  time  he  would  reach  it ;  and  one  running  at  a  less  speed 
would  be  in  such  proximity  as  to  make  a  crossing  dangerous,  such  as 
men  of  ordinary  prudence  would  not  hazard. 

The  brakes  and  appliances  of  plaintiff's  automobile  were  in  good 
working  order,  and  the  undisputed  testimony  is  that  he  could  have 
stopped  it  by  the  customary  methods  in  less  than  5  feet  at  any  time 
after  he  passed  the  obstruction  of  the  box  car  on  the  house  track.  For 
the  distance  of  43  feet  in  which  he  had  a  clear  view  to  the  east  after 
passing  that  car,  he  was  master  of  his  movements,  with  an  ample  factor 
of  safety.  H  the  speed  at  which  he  was  driving  was  such  that  he  had 
not  enough  time  to  look  in  both  directions  along  the  railway  track, 
reasonable  care  required  that  he  should  control  that  speed  until  his 
safety  could  be  assured.  H  one  traveling  in  an  automobile  at  5  miles 
per  hour  may  continue  toward  a  railway  track  for  a  distance  of  43  feet 
after  passing  an  obstruction  without  looking  in  each  direction,  then 
one  traveling  in  such  a  vehicle  at  25  miles  per  hour  need  not  look  out 
for  a  distance  of  235  feet,  and  a  pedestrian  walking  at  the  not  unusual 
rate  of  3  miles  per  hour  would  be  authorized  to  travel  25  feet  while  hav- 
ing opportunity  for  a  clear  view  and  neglecting  it. 

In  the  case  of  Chicago  Great  Western  Ry.  Co.  v.  Smith,  141  Fed. 
930,  73  C.  C.  A.  164,  the  person  injured  was  walking  across  railway 
tracks,  and  after  passing  a  "dead  engine"  on  one  track  had  but  7  feet 
to  go  to  the  next  track ;  but  a  failure  to  look  while  going  that  distance 
was  held  fatal  to  recovery  by  this  court.    It  was  said: 

'*These  facts  permit  of  no  other  conclusion  than  that  the  deceased  went 
upon  the  coal  track  without  taking  the  precautions  necessary  to  determine 
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whether  he  could  do  so  in  safety.  This  was  negligence.  The  place  was  one 
of  great  danger,  and  the  track  was  itself  a  warning.  As  was  said  in  Elliott  v. 
Chicago,  etc.,  Ry.  Co.,  150  U.  S.  245,  248,  14  Sup.  Ct  85,  86,  37  L.  Ed.  1068: 
*It  can  never  be  assumed  that  cars  are  not  approaching  on  a  track,  or  that 
there  is  no  danger  therefrom.*  The  law  requires  of  one  going  into  so  danger- 
ous a  place  the  vigilant  exercise  of  his  faculties  of  sight  and  hearing  at  such 
short  distance  therefrom  as  will  be  effectual  for  his  protection,  and  If  this 
duty  is  neglected,  and  Injury  results,  there  can  be  no  recovery,  although  the 
injury  would  not  have  occurred,  but  for  the  negligence  of  others.*' 

In  the  case  of  Horan  v.  Boston  &  M.  R.  R.,  183  Fed.  559,  106  C.  C. 
A.  535,  one  walking  15  feet  to  a  railway  track  after  having  looked  and 
listened  and  without  looking  again  was  held  guilty  of  contributory 
negligence.  A  similar  rule  was  applied  to  the  driver  of  vehicles  in 
the  case  of  Pyle  v.  Clark,  79  Fed.  744,  25  C.  C.  A.  190,  where  the  driver 
of  a  team  had  stopped  15  to  25  feet  from  the  railway  track  and  looked 
in  both  directions  before  driving  forward.    This  court  said : 

"Pyle  was  the  driver  of  thel  team,  and  he  was  responsible  for  Its  move- 
ments. He  was  sitting  on  the  north  side  of  the  wagon,  on  the  side  from 
which  the  train  that  collided  with  his  wagon  approached.  His  view  of  the 
track  on  which  it  came  was  unobstructed  for  2,000  feet  His  horses  were  not 
afraid  of  the  cars,  and  they  were  standing  still  from  15  to  25  feet  from  the 
track.  He  sat  quietly  in  his  wagon  for  a  minute  after  he  looked  to  the  north, 
and  then,  without  looking  north  again,  he  drove  slowly  upon  the  track,  and  ■ 
the  engine  coming  from  that  direction  caught  him.  His  faUure  to  use  his 
eyes  diligently,  his.faUure  to  look  to  the  north  for  an  entire  minute  before  he 
drove  upoi\  the  track,  and  his  act  of  starting  his  horses  forward  upon  It, 
without  glancing  alternately  in  each  direction,  were  acts  of  gross  negligence. 
If  he  had  not  been  guilty  of  them,  the  accident  could  not  have  happened.  If 
he  had  not  driven  his  horses  upon  the  track  in  front  of  the  approaching  en- 
gine, there  would  have  been  no  collision ;  and  If  he  had  looked  to  the  north 
Immediately  before  he  drove  them^  forward,  he  would  never  have  done  so. 
Upon  this  state  of  facts,  there  was  no  escape  from  the  conclusion  that  the 
negligence  of  Pyle  was  the  proximate  cause  of  the  collision." 

See,  also,  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Bennett,  181  Fed.  799,  104 
C.  C.  A.  309;  and  note  in  37  L.  R.  A.  (N.  S.)  139. 

The  same  reasons  that  require  pedestrians  and  drivers  of  other  ve- 
hicles to  subordinate  their  desire  to  continue  at  a  fixed  rate  of  speed 
to  the  prudent  use  of  their  senses  to  discover  an  approaching  train 
apply  to  the  drivers  of  automobiles.  As  was  remarked  in  New  York 
Cent.  &  H.  R.  R.  Co.  v.  Maidment,  168  Fed.  21,  93  C.  C.  A.  413,  21 
L.  R.  A.  (N.  S.)  794: 

"With  the  coming  Into  use  of  the  automobUe,  new  questions  as  to  reciprocal 
rights  and  duties  of  the  public  and  that  vehicle  have  and  will  continue  to 
arise.  At  no  place  are  those  relations  more  Important  than  at  the  grade  cross- 
ings of  railroads.  The  main  consideration  hitherto  with  reference  to  such 
crossings  has  been  the  danger  to  those  crossing.  A  ponderous,  swiftly  moving 
locomotive,  followed  by  a  heavy  train.  Is  subjected  to  slight  danger  by  a 
crossing  foot  passenger,  or)  a  span  of  horses  and  a  vehicle;  but,  when  the 
passing  vehicle  Is  a  ponderous  steel  structure,  It  threatens,  not  only  the  safety 
of  Its  own  occupants,  but  also  those  on  the  colliding  train.  And  when  to  the 
perfect  control  of  such  a  machine  Is  added  the  factor  of  high  speed,  the 
temptation  to  dash  over  a  traclc  at  terrific  speed  makes  the  automobile,  un- 
less carefully  controlled,  a  new  and  grave  element  of  crossing  danger.  On 
the  other  hand,  when  properly  controlled,  this  powerful  machine  possesses 
capabilities  contributing  to  safety.  When  a  driver  of  horses  attempts  to  mai^e 
a  crossing  and  Is  suddenly  confronted  by  a  train,  difficulties  face  him  to 
which  the  automobile  is  not  subject  He  cannot  drive  close  to  the  tracli,  or 
136C.C.A.— 20 
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stop  there,  without  risk  of  his  horse  frightening,  shying,  or  overturning  his 
vehicle.  He  cannot  well  leave  his  horse  standing,  and  if  he  goes  forward  to 
the  track  to  get  an  unobstructed  view  and  look  for  coming  trains  he  might 
have  to  lead  his  horse  or  team  with  him.  These  precautions  the  automobile 
driver  can  take,  carefully  and  deliberately,  and  without  the  nervousness  com- 
municated by  a  frightened  horse.  It  will  thus  be  seen  an  automobile  driver 
has  the  opportunity,  if  the  situation  is  one  of  uncertainty,  to  settle  that  un- 
certainty on  the  side  of  safety  with  less  Inconvenience,  no  danger,  and  more 
surely  than  the  driver  of  a  horsp.  Such  being  the  case,  the  law,  both  from 
the  standpoint  of  his  own  safe^ty  and  the  menace  his  machine  is  to  the  safety 
of  others,  should,  In  meeting  these  new  conditions,  rigidly  hold  the  automo- 
bile driver  to  such  reasonable  care  and  precaution  as  go  to  his  own  safety 
and  that  of  the  traveling  public.  If  the  law  demands  such  care,  and  those 
crossing  make  such  care,  and  not  chance,  their  protection,  the  possibilities 
of  automobile  crossing  accidents  will  be  minimized.  In  the  case  of  trolleys 
crossing  railroads  at  grade,  the  practice  Is  general  for  the  conductor  to  go 
ahead  and  from  the  track  signal  the  halted  car  to  advance.  This  would,  of 
course,  be  impracticable  as  a  rule  for  automobiles;  but  It  Illustrates  the  trend 
of  the  law,  as  the  size  of  crossing  vehicles  makes  collision  with  them  more 
serious,  to  enforce  greater  safety  precautions.'* 

See,  also,  Bronimer  v.  Pennsylvania  R,  Co.,  179  Fed.  577,  103  C.  C. 
A.  135,  29  L.  R.  A.  (N.  S.)  924. 

In  the  present  case  the  evidence  is  undisputed  that  the  plaintiff  was 
.advised  that  his  vision  was  limited  at  the  time  he  looked  to  the  east. 
He  knew  that  it  would  grow  more  so  until  he  approached  the  crossing 
over  the  house  track,  where  it  would  be  entirely  cut  off  by  the  box  car 
to  the  east.  After  he  passed  this  obstruction  he  looked  constantly  to 
the  west,  where  obstructions  prevented  effective  vision,  and  he  was 
aware  that  he  had  not  looked  again  to  the  east,  and  so  continued  until 
he  reached  the  final  danger  point.  The  obstruction  to  the  west,  instead 
of  being  an  excuse,  was  a  warning,  not  only  that  he  was  in  danger 
from  that  direction,  but  also  from  the  opposite  direction,  because  of 
his-  lack  of  attention  there.  Under  such  circumstances,  his  duty  was 
plain.  He  should  have  taken  time  in  which  to  glance  in  the  opposite 
direction,  where  the  slightest  glance  would  have  shown  his  danger, 
or  he  should  have  exercised  his  control  over  his  vehicle,  so  that  he 
could  listen  for  approaching  trains,  or  have  stopped  it,  if  necessary, 
until  he  could  use  his  senses  of  sight  and  hearing,  and  the  failure  to  do 
so  was  negligence  on  his  part.  Chicago  &  N.  W.  Ry.  Co.  v.  Andrews, 
130  Fed.  65,  64  C.  C.  A.  399 ;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Pounds,  82 
Fed.  217,  27  C.  C.  A.  112;  Grimsley  v.  Northern  Pac.  Ry.  Co.,  187 
Fed.  587,  109  C.  C.  A.  417:  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Bennett, 
181  Fed.  799,  104  C.  C.  A.  309;  Chicago,  B.  &  Q.  R.  Co.  v.  Hunger, 
168  Fed.  690,  94  C.  C.  A.  176;  Davis  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
159  Fed.  10,  88  C.  C.  A.  488,  16  L.  R.  A.  424. 

The  motion  for  a  directed  verdict  should  have  been  sustained,  on  the 
ground  that  the  evidence  showed  contributory  negligence  on  the  part 
of  the  plaintiff,  and  the  judgment  must  accordingly  be  reversed,  and  a 
new  trial  granted. 
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(220  Fed.  665) 

In  re  HAGY. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  2,  1915.) 

No.  2499. 

L  Bankruptcy  ^=>408 — Gbounds  fob  Refusal  of  Dischaboe — Concealment 
OF  Pbopebty. 

A  bankrupt  claimed  to  have  sold  an  interest  In  a  partnership,  for  which 
he  paid  $1,400,  to  H.  for  $1,000,  and  to  have  taken  H.*s  note  in  payment, 
and  to  have  turned  the  note  over  to  his  father-in-law  on  a,  pretended 
debt.  H.  made  no  Inquiry  as  to  the  assets,  liabilities,  or  profits,  never 
received  any  profits,  and  understood  that  the  stock  of  goods  was  security 
for  his  note.  The  bankrupt  agreed  that  he  should  not  be  pushed  for  pay- 
ment, and  this  arrangement  was  understood  by  the  father-in-law.  H., 
wishing  to  be  relieved  of  liability,  at  the  bankrupts  direction  transferred 
the  Interest  to  the  bankrupt's  uncle,  who  gave  his  note  therefor,  but 
who  made  no  Inquiry  as  to  the  condition  of  the  business,  and  did  not 
notify  the  other  partner  of  the  transfer.  He  expected  to  surrender  the 
business  when  his  note  was  paid.  No  notice  of  the  dissolution  of  the 
partnership  was  given,  and  no  change  was  made  In  the  merchant's  li- 
cense required  by  statute.  Held,  that  the  facts  showed  that  the  trans- 
fers were  pretended,  and  not  In  good  faith,  and  were  mere  devices  to  ob- 
tain the  use  of  the  alleged  vendee's  notes,  and  that  the  bankrupt  was  all 
the  time  the  owner  of  the  interest,  and  hence  his  intentional  and  fraudu- 
lent concealment  of  his  ownership  of  such  Interest  justified  the  denial  of 
a  discharge. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  732-736, 
759,  762,  763;   Dec.  Dig.  <S=>408.] 

2.  Bankbuptcy  ^=>413 — Dischaboe — Cbeditobs  Entitled  to  Oppose  Dis- 
chaboe. 

A  creditor,  whose  claim  against  a  bankrupt  arose  out  of  a  partnership 
with  the  bankrupt,  which  was  terminated  prior  to  the  bankrupt's  pre- 
tended sales  of  his  interest  In  a  partnership  with  a  third  party,  and  who 
neither  participated  in  nor  had  knowledge  of  such  sales,  was  not  estopped 
from  objecting  to  the  bankrupt's  discharge  because  of  the  concealment  of 
his  Interest  In  the  partnership  with  the  third  person. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  712-718, 
725,  727 ;   Dec.  Dig.  <S=>413.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Tennessee ;  John  E.  McCall,  Judge. 

In  the  matter  of  the  bankruptcy  of  O.  C.  Hagy.  From  an  order 
denying  a  discharge,  the  bankrupt  appeals.     Affirmed. 

F.  S.  Elgin,  of  Memphis,  Tenn.,  for  appellant. 
W.  G.  Timberlake,  of  Jackson,  Tenn.,  and  E.  W.  Ross,  of  Savannah, 
Tenn.,  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SATER, 
District  Judge. 

SATER,  District  Judge.  The  bankrupt's  application  for  a  discharge 
was  resisted  by  his  principal  creditor,  Allen,  on  the  ground  that  the 
bankrupt  knowingly  and  fraudulently  concealed  from  and  refused  to 
surrender  to  the  trustee  in  bankruptcy  various  items  of  property,  the 
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only  one  of  which  that  need  be  considered  is  a  half  interest  in  a  store 
located  at  Ramer,  Tenn.  The  District  Court  approved  the  recom- 
mendation of  the  referee  and  refused  a  discharge ;  hence  this  appeal. 

[1]  The  bankrupt  paid  $1,400  for  his  interest  in  the  Ramer  store. 
He  claims  to  have  sold  it  to  one  Houston  for  $1,000,  and  to  have  taken 
his  note  for  that  amount  in  payment.  He  turned  the  note  over  to  his 
father-in-law,  N.  A.  Erwin,  to  be  credited,  as  he  claims,  on  a  debt 
owing  by  him  to  Erwin.  At  the  time  of  the  purported  sale,  no  inquiry 
as  to  the  assets,  liabilities,  or  profits  of  the  store  was  made.  Houston 
never  asked  for  or  received  any  profits  from  the  business,  or  any  state- 
ment regarding  it,  or  took  any  interest  therein  other  than  to  inquire  of 
Kerr,  who  owned  the  other  half  of  it,  as  to  how  the  store  was  doing. 
He  understood  that  he  took  the  stock  of  goods  as  security  for  his  note, 
and  intended  to  turn  the  goods  back  when  his  note  was  surrendered 
to  him.  He  "aimed  for  somebody  else  to  pay  it."  The  bankrupt  agreed 
with  him  that  Erwin  should  be  kept  "oflf**  of  him  and  should  not  push 
him  for  payment.  This  arrangement  was  known  to  and  understood  by 
Erwin  himself.  Subsequently,  not  wishing  to  carry  the  risk  of  having 
to  pay  the  note,  Houston  applied  to  the  bankrupt  and  was  told  that 
he  might  reHeve  himself  of  liability  by  transferring  his  half  interest  in 
the  store  to  John  R.  Erwin,  a  half-uncle  of  the  bankrupt's  wife.  This 
was  accordingly  done  in  March,  1909,  and  Houston  received  for  it  the 
note  of  John  R.  Erwin  for  $1,000,  and,  through  the  bankrupt,  the 
return  of  his  own  note  for  a  like  amount  theretofore  held  by  N.  A. 
Erwin.  He  indorsed  the  John  R.  Erwin  note,  and  delivered  it  to  the 
bankrupt,  who  was  to  take  it  to  the  bank  of  Hamburg.  John  R.  Erwin 
made  no  inquiry,  at  the  time  the  property  was  transferred  to  him,  as 
to  the  condition  of  the  business,  or  as  to  whether  it  was  profitable  or 
not,  and  did  not  notify  Kerr  of  the  transfer  until  he  was  about  to  tes- 
tify in  the  bankruptcy  proceeding  in  the  latter  part  of  the  following 
August.  He  never  paid  the  note,  or  any  part  of  it,  and  expected  to 
surrender  the  business  to  the  bankrupt  when  his  note  was  paid.  The 
bankrupt,  subsequent  to  the  alleged  sale  to  Houston,  gave  no  notice 
of  a  dissolution  of  his  theretofore  existing  partnership  with  Kerr;  nor 
did  either  Houston  or  John  R.  Erwin  make  any  change  in  the  mer- 
chants' license  required  by  Shannon's  Tennessee  Code,  c.  9,  art.  1,  §§ 
973-986,  to  show  who  constituted  the  firm  of  which  they  in  turn  were 
respectively  purported  members.  The  referee  was  warranted  in  finding 
that,  after  the  alleged  purchase  of  a  half  interest  in  the  store  by 
Houston,  the  control  and  management  of  the  same  was  left  largely,  if 
not  entirely,  to  the  bankrupt.  It  is  quite  clear  that  the  bankrupt  was 
all  the  while  the  owner  of  the  half  interest  in  question,  and  that  the 
purported  transfers  were  pretended  and  not  in  good  faith — mere 
devices  to  obtain  the  use  of  the  alleged  vendees'  paper,  for  which  such 
vendees  in  turn  held  such  half  interest  as  security.  The  charge  of  in- 
tentional and  fraudulent  concealment  is  abundantly  sustained  by  the 
evidence. 

[2]  The  bankrupt's  indebtedness  to  Allen  arose  out  of  a  partner- 
ship between  the  two  which  was  terminated  in  1907,  prior  to  the  bank- 
rupt's pretended  sales  to  Houston  and  John  R.  Erwin.    Allen  did  not 
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participate- in  and  had  no  knowledge  of  either  of  such  sales.  He  is 
not,  therefore,  estopped  from  objecting  to  the  bankrupt's  discharge. 

In  view  of  the  conclusion  reached,  other  questions  need  not  be  con- 
sidered. 

The  lower  court  is  affirmed. 


(220  Fed.  667) 

THE  BERTHA  F.  WALKER. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  12, 1915.) 

Nos.  95-97. 

Collision  ^=»74 — ^Vessel  Bbeakinq  from  Moorings — Insufficient  Lines. 
Evidence  held  to  sustain  findings  that  the  breaking  away  and  conse- 
quent injury  of  three  boats  moored  in  Newtown  creek  In  a  summer  squaU 
was  caused  by  being  struck  by  another  schooner,  which  broke  from  her 
moorings  and  drifted  upon  them,  and  also  that  the  schooner  was  in  fault 
for  not  using  mooring  lines  of  sufficient  strength. 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent  Dig.  {  104;   Dec.  Dig. 
<S=»74.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

These  causes  come  here  upon  appeal  from  decrees  of  the  District 
Court,  Southern  District  of  New  York,  holding  the  schooner  Bertha 
F.  Walker  solely  in  fault  for  a  collision  between  herself  and  three  other 
boats  in  Newtown  creek  during  a  heavy  summer  squall.  The  collision 
occurred  after  the  schooner  had  broken  away  from  her  moorings.  It 
is  disputed  whether  or  not  the  flotilla,  consisting  of  the  three  other 
boats,  had  also  broken  loose  before  collision.  The  condition  and  suffi- 
ciency of  the  lines  by  which  the  schooner  was  made  fast  were  also  in 
controversy.  The  opinion  of  Judge  Hand  in  the  trial  court  is  as  fol- 
lows : 

There  are  two  questions  to  be  determined  in  this  case:  First,  whether 
the  flotilla  broke  away  before  the  schooner  struck  them;  and,  second,  if 
the  schooner  broke  them  from  their  moorings,  whether  that  accident  was 
unavoidable  or  was  due  to  the  faulty  mooring  of  the  Walker. 

As  to  the  first,  I  am  satisfied  with  the  libelant's  testimony.  Of  the  libelant's 
witnesses,  McMann,  the  master  of  the  Helen  P.,  although  directly  interested, 
impressed  me  as  a  very  honest  witness.  Of  Turner  and  Campbell  the  less 
I  can  say  the  better;  they  were  utterly  discredited.  Wenburg  or  Knee 
did  not  carry  conviction.  On  the  other  hand,  Clyde  Glasman  and  Bedell, 
who  were  in  a  position  to  see — being  directly  opposite  to  the  flotilla — were 
exceedingly  good  witnesses.  They  told  as  much  as,  and  no  more  than,  was 
reasonable  from  one  in  their  position.  It  is  quite  impossible  to  reconcile  their 
stories  with  anything  but  the  fact  that  it  was  the  schooner  which  broke 
the  flotilla  loose.  The  fact  that  they  speak  of  the  flotilla  as  on  their  right  hand 
seems  to  me  entirely  natural.  For  the  claimants,  Maloney,  Colixan,  and 
Bosworth,  apparently  disinterested  men,  who  stood  in  a  place  where  they 
could  observe,  aU  say  that  the  Walker  did  not  foul  the  flotilla  until  the 
latter  was  within  230  feet  of  the  bridge.  They  say  that  the  flotilla  was  de- 
layed because  the  Helen  P.'s  sprit  became  fouled  in  a  house  and  so  impeded 
its  movement  up  the  stream.  That  story  is  certainly  not  impossible,  and 
it  Is  corroborated  by  Falker,  who  swore  that  the  flotilla  broke  loose  before 
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the  Walker.     Such   disputes   are   sometimes  difficult  to   determine,   but   I 
must  say  that  I  do  not  feel  that  this  Is  one. 

The  engine  crew  did  not  carry  conviction  to  me,  just  why  I  should  find  it 
hard  to  say.  Had  they  been  uncontradicted  I  should  have  followed  their 
story,  especially  when  followed  by  Falker  who  made  a  better  showing. 
But  their  testimony  was  not  uncontradicted  and  Falker  was  an  eleventh 
hour  witness,  produced  after  I  had  already  indicated  a  decided  opinion. 
Taking  the  conflict  as  it  is  and  even  laying  out  of  consideration  the  libel- 
ant's interested  witnesses,  though  that  ought  in  fairness  not  to  apply  to 
McMann — the  weight  is  decidedly  with  the  libelants.  It  is  suggested  that 
the  depositions  of  the  crew  of  the  Helen  P.  may  be  reconciled  with  the  theory 
that  the  flotilla  broke  adrift  and  was  fouled  by  the  Walker  after  the  Helen 
P.  had  impaled  a  house,  since  removed,  with  her  sprit,  I  do  not  at  all  agree 
with  any  such  reconcilement,  for  It  seems  to  me  perfectly  apparent  that  the 
crew  meant  to  say  that  the  dredge  had  not  moved  when  the  Walker  struck 
her.  There  is,  to  be  sure,  considerable  vagueness  in  that  testimony,  but  It 
does  not  serve  to  help  me  to  believe  the  story  of  the  engine  crew,  but  rather 
the  contrary.  That  story  seems  to  me  to  be  made  rather  to  fit  into  those 
ambiguities  in  the  testimony  of  the  crew  of  the  Helen  P.  which  was  acces- 
sible before  the  trial.  In  so  far  as  such  an  agreement  Is  shpwn.  It  does  not 
help  to  remove  the  impression  which  I  got  at  the  time.  At  least  I  have 
no  trouble  whatever  In  choosing  the  libelant's  story  upon  this  branch  of  the 
case. 

The  case  therefore  resolves  Itself  into  that  of  a  moving  vessel  striking  and 
fouling  a  moored  vessel,  and  Mr.  Goodrich  quite  frankly  concedes  that  in 
this  situation  the  burden  is  upon  him  to  show  himself  free  from  fault.  What 
then,  are  the  facts?  That  the  Walker,  although  thoroughly  moored  so  far 
as  concerned  the  number)  of  her  ropes  and  the  method  of  lashing,  was  blown 
adrift  in  a  squall  of  no  greater  violence  than  Is  to  be  expected  after  a 
very  hot  and  sultry  day,  say  once  a  summer,  or  once  in  two  summers.  Such 
squalls  are  no  doubt  unusual,  but  are  certainly  not  out  of  any  expectation 
in  the  harbor  during  the  summer.  Hardly  a  season  passes  without  damage 
to  the  smaller  shipping  being  caused  by  heavy  squalls^  nor  was  the  wind 
record  abnormally  high  in  the  case  of  this  one.  This  was  not  a  case  like  the 
great  storm  of  February  22,  1912,  or  that  in  the  early  days  of  this  year 
when  the  gale  rose  to  over  90  miles  an  hour.  The  maximum  velocity  was 
58  miles  which  Is  very  different.  Besides,  the  schooner  was  not  In  an  un- 
usually exposed  place ;  Indeed,  I  think,  I  may  say  that  she  probably  had  some 
shelter  from  the  buildings  near  at  hand. 

Under  these  circumstances.  It  is  hardly  possible  to  say  that  the  accident 
was  inevitable.  It  really  speaks  for  Itself.  Had  the  vessel  been  properly 
moored,  she  could  not  have  broken  away  under  the  circumstances.  If  I 
look  for  an  explanation,  it  seems  to  me  that  the  character  of  the  rope  shows 
pretty  clearly  what  was  the  reason.  There  was  presented  before  me  both 
the  Golden  Rod's  towing  hawser  and  this  rope  Itself.  It  is  true  that  2^ 
years  have  elapsed  in  the  case  of  each  since  the  date  of  the  accident,  but 
the  condition  to-day  of  each  Is  quite  different.  It  is  very  easy,  merely  by 
twisting  the  hawser  of  the  Walker,  to  burst  out  Its  rotten  strands.  It  is 
indeed  true  that  the  ropes  were  originally  of  different  grades,  and  that 
there  is  a  conflict  in  the  testimony  as  to  whether  It  Is  customary  to  employ 
bolt  lines,  such  as  tugs  use,  for  fast  lines  in  schooners.  That  dispute  I  do 
not  feel  called  upon  to  determine,  for  It  Is  quite  clear  that  the  claimant  is 
in  this  position:  If  It  be  customary  to  employ  for  fasts  rope  of  the  charac- 
ter which  he  used.  It  Is  at  least  necessary  that  it  should  be  watched,  so 
that  It  may  be  able  to  withstand  such  strains  as  are  within  reasonable  ex- 
pectation. This  rope  was  at  least  six  or  seven  months  old;  at  the  present 
time  It  is  rotten,  and  the  only  expert  testimony  on  Its  condition  at  the  time 
it  was  Injured — testimony  which  is  apparently  disinterested— Is  to  the  effect 
that  It  was  then  rotten.  Moreover,  why,  with  the  burden  upon  him,  does 
not  the  claimant  make  some  proof?  Claim  was  made  almost  at  once  for  the 
damage  while  all  the  evidence  was  at  hand.  Then  disinterested  testimony 
was  possible,  and  the  ropes  could  be  saved  for  the  trial;    but  not  a  single 
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piece  of  these  lines  was  offered  In  evidence.  This,  In  view  of  the  nature  of 
the  Issue,  is  certainly  a  very  significant  consideration,  at  least  when  the 
burden  is  on  the  claimant.  In  such  a  case  the  best  proof  of  the  condition 
of  the  rope  is  the  rope  itself,  and  the  only  specimen  we  have  was  and  is 
In  unfit  condition.  Can  the  claimant  complain  that  I  should  judge  from  that 
piece,  when  all  the  means  of  correcting  any  error  lay,  and  for  aught  we 
know  still  lie  In  his  hands? 
The  usual  decree  of  reference  will  therefore  pass  in  favor  of  the  libelant 

H.  W.  Goodrich,  of  New  York  City,  for  appellant. 
Peter  Alexander,  of  New  York  City,  for  the  Golden  Rod. 
W.  J.  Martin,  of  New  York  City,  for  appellees. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

PER  CURIAM.  These  causes  present  only  two  questions,  both 
wholly  of  fact,  on  testimony  sharply  conflicting  and  manifestly  irrecon- 
cilable. We  have  carefully  examined  the  whole  testimony,  and  do  not 
find  in  it  sufficient  to  justify  a  reversal  of  the  findings,  on  these  two 
questions,  of  the  District  Judge,  who  saw,  heard,  and  himself  questioned 
the  witnesses.  Discussion  of  the  evidence  seems  superfluous ;  it  would 
contribute  nothing  illuminative  of  admiralty  law  or  practice. 

The  decrees  are  affirmed,  with  interest  and  costs. 


(220  Fed.  669)  

TWENTIETH  CENTURY  MOTOR  CAR  &  SUPPLY  CO.  v.  HOLCOMB  CO. 
(Circuit  Court  of  Appeals,  Second  Circuit    January  12,  1915.) 

No.  49. 

1.  Patents  ^=:>66 — ^Anticipation — Pbiob  Patent. 

A  patent  granted  and  published  is  a  part  of  the  prior  art  with  respect 
to  another  patent  not  applied  for  until  afterward,  although  the  patentee 
in  the  first  patent  was  a  foreigner. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  S$  79,  81 ;  Dea  Dig. 
«=>66.] 

2.  Patents  ^=936 — Date  of  Invention — Evidence. 

A  mere  statement  printed  at  the  head  of  an  application  for  a  patent, 
that  the  original  application  was  filed  at  a  prior  date,  cannot  be  consid- 
ered as  evidence  to  carry  the  date  of  invention  back  to  the  time  stated. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  {  40;  Dec.  Dig. 
«g=»36.] 

3.  Patents  ^==>328 — Validity  and  Infringement — Wind- Shield  fob  Motor 

Cars. 

The  Williams  patent.  No.  1,011.802,  for  a  wind-shield  for  vehicles,  held 
not  for  a  useful  invention,  and  also,  as  limited  by  the  prior  art,  not  in- 
fringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Connecticut. 

On  appeal  from  a  decree  of  the  District  Court  for  the  District  of 
Connecticut  dismissing  the  bill  in  an  action  based  on  letters  patent  No. 
1,011,892  granted  to  Martin  L.  Williams  December  12,  1911,  for  an 
improvement  in  wind-guards  for  vehicles.  The  original  application 
was  filed  February  11,  1908,  but  was  divided  and  the  present  applica- 
tion was  filed  November  21,  1908. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Patents  to  Tolman,  Bertram  &  Lamoreaux,  Sprague  and  Holbrodc 
have  been  introduced  in  the  record  improperly,  as  they  are  all  subse- 
quent to  November  21,  1908,  the  filing  date  of  Williams*  application 
now  under  consideration.  Why  the  record  is  incumbered  with  such 
irrelevant  matter  has  not  been  explained. 

The  decision  of  the  District  Court  is  reported  in  208  Fed.  155. 

Albert  H.  Graves  and  Frank  L.  Belknap,  both  of  Chicago,  111.,  for 
appellant. 

Ward  Church  and  Harrison  Hewitt,  both  of  New  Haven,  Conn.,  for 
appellee. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  patent  is  for  an  improvement  in  wind- 
shields for  use,  principally,  in  motor  cars.  It  relates  to  that  type  of 
collapsible  wind-shields  in  which  the  upper  sash  is  adapted  to  be  low- 
ered or  folded  over  the  lower  one  when  not  in  use.  In  the  early  his- 
tory of  the  art  the  wind-shield  consisted  of  a  single  glass  so  mounted 
that  it  shielded  the  chauffeur  and  the  occupants  of  the  car  and  when 
not  needed  for  that  purpose  could  be  turned  down  over  the  hood  of 
the  car.  The  difficulty  with  this  arrangement  was  that  when  the  glass 
became  blurred  by  rain  or  fog  so  that  the  chauffeur  could  not  see 
ahead,  the  entire  shield  had  to  be  lowered  or  else  the  occupants  of  the 
car  were  subjected  to  the  danger  of  collision  with  an  approaching  car 
or  other  obstacle  on  the  road.  The  difficulty  was  obviated,  to  a  great 
extent,  by  dividing  the  shield  into  two  sections,  on  a  line  a  little  below 
the  chauffeur^s  range  of  vision,  and  turning  down  the  upper  section 
out  of  the  way.  This  arrangement  was  not  entirely  satisfactory  for 
two  reasons — when  the  movable  section  was  up  it  prevented  the  free 
circulation  of  air,  and,  when  covered  with  mist,  it  was  impossible  to 
see  ahead.  When  the  upper  section  was  turned  down  there  was  prac- 
tically little  protection  for  the  occupants  of  the  car  from  rain,  dust 
and  the  rush  of  the  air,  especially  when  proceeding  at  high  speed. 

Williams  undertook  to  improve  upon  these  conditions  by  providing 
an  upper  sash  which  may  be  lowered  as  in  the  previous  structures,  and 
also  may  be  shifted  to  an  intermediate  position  to  permit  the  chauffeur 
to  see  the  road  ahead  through  the  space  left  between  the  two  sections, 
which  the  trial  judge  found  not  to  exceed  three  inches.  The  com- 
plainant's structure  is  sufficiently  described  by  the  third  claim,  which 
is  as  follows : 

"3.  A  wind-guard  for  vehicles  comprising  an  upright  lower  sash,  bracket 
supi)orte  connected  with  the  upper  portion  of  said  sash  at  each  side  there- 
of, and  extending  laterally  therefrom,  an  upper  sash,  links  connected  to  the 
sides  of  the  upper  sash  and  to  the  respective  bracket  supports  at  points  re- 
mote from  the  lower  sash,  said  brackets  supporting  the  lower  edge  of  said 
upper  sash  in  tilted  relation  to  the  lower  sash  with  its  lower  edge  offset 
and  spaced  away  from  the  upper  edge  of  said  lower  sash,  and  means  for 
locking  the  lower  edge  of  said  upper  sash  in  either  its  alined  or  tilted  i)o- 
sition." 

The  novel  feature  which,  it  is  alleged,  distinguishes  the  Williams 
structure  from  the  prior  art  is  the  arrangement  by  which  the  upper 
portion  is  so  tilted  as  to  afford  protection  to  the  inmates  of  the  car  in 
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case  of  rain,  snow  or  fog  and  at  the  same  time  to  permit  the  driver  to 
see  the  road  ahead.  It  is  unnecessary  to  discuss  all  of  the  patents 
properly  in  evidence.  The  patent  to  Lingley  of  June  16,  1908 — ap- 
plication filed  May  6,  1907— discloses  the  alleged  novel  feature  of  the 
Williams  patent,  although  the  difficulties  are  remedied  in  a  slightly  dif- 
ferent manner.     Lingley  says : 

"Weather  screens  as  at  present  constructed  are  formed  of  two  frames 
plvotally  and  concentrlcaUy  connected  together  and  each  carrying  a  sheet 
of  glass,  there  necessarily  being  a  space  or  crack  between  the  two  frames 
or  sheets  of  glass  at  the  joint  which  admits  a  considerable  draft  and  also 
rain  In  the  case  of  wet  weather  and  this  is  the  case  whether  the  upper  part 
of  the  screen  Is  arranged  either  In  a  vertical  or  inclined  position. 

"Now  the  objects  of  the  present  Invention  are  to  remedy  these  defects 
and  also  to  provide  means  whereby  perfect  protection  from  the  weather  wUl 
be  afforded  In  any  position  of  the  screen  while  In  certain  positions  a  clear 
view  of  the  road  will  be  left  between  the  screens  and  which  Is  of  great 
importance  in  wet  weather  when  the  screens  are  more  or  less  opaque. 
*«  «««««««« 

"The  parts  may  be  so  set  that  a  clear  space  is  left  between  the  top  of 
the  lower  part  of  the  screen  6  and  the  bottom  of  the  upper  part  8  thereof  as 
shown  by  the  full  lines  in  Fig.  14  so  as  to  give  a  clear  view  of  the  road 
more  especially  in  rainy  weather  when  the  screen  is  more  or  less  obscured 
but  generaUy  the  glass  of  the  upper  part  8  of  the  screen  overlaps  the  lower 
part  6  thereof  so  that  weather,  that  is  rain  or  the  like,  is  effectually  ex- 
doded  and  in  certain  positions  such  as  that  shown  at  Fig.  4,  draft  is  also 
largely  prevented." 

[1]  It  is  true  that  Lingley  is,  as  stated  in  his  description,  a  Brit- 
ish subject,  but  he  has  been  granted  a  patent  by  the  United  States  ap- 
plied for  May  6,  1907,  and  granted  June  16,  1908,  5  months  before  the 
Williams  application  was  filed  and  3i/^  years  before  the  Williams  pat- 
ent was  granted.  We  know  of  no  reason  why  this  patent  should  not  be 
considered.  It  was  actually  pubHshed  and  part  of  the  prior  art  when 
Williams -filed  the  application  on  November  21,  1908,  upon  which  the 
patent  in  suit  was  granted.  We  do  not  consider  this  ruling  in  conflict 
witii  our  decision  in  Vacuum  Co.  v.  Dunn,  209  Fed.  219,  126  C.  C.  A. 
313.  In  that  case  the  Schiedt  patent  which  was  held  not  to  be  a  part  of 
the  prior  art  was  not  patented  or  published  prior  to  the  date  of  the 
Locke-Dunn  application. 

[2]  We  have  selected  the  Lingley  patent  as  showing  perhaps  more 
clearly  than  any  other  the  mechanism  for  producing  the  opening 
through  which  the  road  may  be  seen  when  the  glass  is  obscured  by 
rain  or  mist.  The  same  thing,  substantially,  is  shown  in  the  British 
patent  to  Bill  which  was  applied  for  May  7,  1906,  and  accepted  De- 
cember 6,  1906.  We  do  not  see  how  the  date  of  the  Williams  inven- 
tion can  be  found  to  be  February  11,  1908,  because  of  a  statement 
printed  at  the  head  of  the  specification :  "Original  application  filed  Feb- 
ruary 11,  1908."  That  application  is  not  in  evidence,  we  do  not  know 
what  it  contains  and  it  would  establish  a  new  rule  in  patent  litigation 
if  the  date  of  invention  may  be  fixed  by  a  mere  statement  printed  at 
the  top  of  the  application  but  not  a  part  thereof. 

[3]  It  is  not  entirely  clear  what  space  is  left  in  the  Williams  struc- 
ture through  which  the  driver  may  look  when  the  upper  and  lower 
glasses  are  obscured  by  fog  or  rain.    The  court  below  finds  that  when 
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the  upper  glass  is  swung  into  position  away  from  the  lower  glass,  the 
horizontal  distance  between  them  cannot  exceed  three  inches.  What 
the  perpendicular  distance,  through  which  the  chauffeur  must  look  in 
order  to  see  the  road,  would  be  is  not  stated  but,  manifestly,  it  must 
be  much  less  than  three  inches.  To  rely  upon  such  a  narrow  opening 
through  which  to  view  the  road  ahead  3eems  to  us  a  highly  danger- 
ous expedient.  When  it  is  remembered  that  cars  moving  at  the  rate  of 
25  miles  an  hour  which  is  not  generally  considered  excessive,  are  ap- 
proaching each  other  at  the  rate  of  50  miles  an  hour,  it  seems  plain  that 
if  the  drivers  relied  upon  these  narrow  perpendicular  openings  they 
would  be  in  the  jaws  of  collision  before  they  knew  of  each  other's  ap- 
proach. A  shield  which  does  not  enable  the  driver,  going  at  the  ordi- 
nary rate  of  speed  to  detect  obstacles,  moving  and  stationary,  in  time 
to  prevent  collision  may  be  new,  but  it  can  hardly  be  called  useful. 
The  proof  on  this  branch  of  the  case  is  not  as  clear  and  definite  as  it 
might  be  but  we  are  convinced  that  the  structure  shown  in  the  descrip- 
tion and  drawings  might  become  a  dangerous  one  when  vision  through 
the  glass  is  totally  obscured  and  the  chauffeur  must  rely  solely  upon  the 
narrow  opening  between  the  top  of  the  lower  glass  and  the  bottom  of 
the  upper  glass. 

Judge  Martin  found  that  the  Williams  patent  was  not  for  a  useful 
invention  and  that  its  claims  must  be  narrowly  construed  in  view  of 
the  prior  art.  As  so  construed  he  held  that  they  were  not  infringed. 
As  we  agree  with  him  in  these  conclusions,  the  decree  is  affirmed  with 
costs. 


(220  Fed.  672) 

McKEE  GLASS  CO.  et  al.  v.  LIBBEY  GLASS  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  9,  1916.    Behearing  De- 
nied March  2,  1915.) 

No.  1893. 

Patents  ^=>286 — License — Suit  by  Licensee. 

A  license  under  a  patent  construed,  and  the  right  of  the  licensee  to 
maintain  a  suit  to  protect  Its  rights  thereunder  determined. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  if  453-456;   Dec. 
Dig.  <3=>286.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania ;  Charles  P.  Orr,  Judge. 

Suit  in  equity  by  the  Libbey  Glass  Company  against  the  McKee  Glass 
Company  and  the  H.  C.  Fry  Glass  Company.  Decree  for  complainant, 
and  defendants  appeal.    Affirmed. 

For  opinion  below,  see  216  Fed.  172. 

Geo.  E.  Reynolds  and  Robert  D.  Totten,  both  of  Pittsburgh,  Pa.,  for 
appellants. 

Otto  R.  Barnett,  of  Chicago,  111.,  and  Thomas  Patterson,  of  Pitts- 
burgh, Pa.,  for  appellee. 

Before  HUNT,  McPHERSON,  and  WOOLLEY,  Circuit  Judges. 

^s»For  oUier  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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PER  CURIAM.  We  have  made  a  very  careful  examination  of  the 
record  in  this  case,  and  believe  that  the  opinion  of  the  District  Court 
sufficiently  covers  each  and  every  phase  presented  for  consideration. 
We  therefore  adopt  the  opinion  of  the  District  Court,  and  affirm  the 
decree  appealed  from. 


(220  Fed.  673) 

ENGINEER  CO.  v.  BLAISDELL  CANADY  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  12,  1915.) 

No.  175. 

Patents  ^=:>294 — Suit  fob  Infringement — Pbeliminary  Injunction. 

The  granting  of  a  preliminary  injunction  against  infringement  of  a 
patent  was  within  the  discretion  of  the  court,  where  the  defendant,  al- 
though denying  present  infringement,  admitted  the  making  and  selling  of 
articles  which  were  adjudged  to  infringe  in  a  suit  against  a  user. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  {  473 ;  Dec.  Dig. 
«=>294.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

This  cause  comes  here  upon  an  appeal  from  an  order  of  the  Dis- 
trict Court,  Southern  District  of  New  York,  granting  a  preliminary  in- 
junction. The  suit  is  for  alleged  infringement  of  United  States  let- 
ters patent  No.  817,438  and  No.  826,349,  for  method  of  regulation  of 
furnaces. 

G.  W.  Case,  Jr.,  of  New  York  City,  for  appellant. 
J.  Edgar  Bull,  of  New  York  City,  for  appellee. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  Complainant  brought  suit  for  infringe- 
ment of  these  same  patents  against  the  Hotel  Astor,  which  was  the 
user  of  a  particular  furnace  regulator,  which  it  was  alleged  infringed 
the  patent.  That  suit  was  defended  by  the  defendant  in  this  suit, 
which  makes  devices  which  complainant  contends  infringe  its  patent. 
In  the  suit  against  the  Hotel  Astor  infringement  was  found,  and  de- 
cree on  final  hearing  was  entered  in  favor  of  complainant. 

Upon  the  hearing  of  motion  for  preliminary  injunction  in  the  suit 
at  bar  an  affidavit  filed  in  support  asserts  that  defendant  is  offering 
for  sale  the  same  system  and  apparatus  that  was  found  to  infringe  in 
the  Hotel  Astor  suit.  An  affidavit  in  answer  to  this  charge  made  by 
defendant's  president  denies  that  it  is  offering  to  and  installing  for  its 
customers  the  same  system  and  apparatus,  and  alleges  that  defendant's 
present  apparatus  differs  materially  from  the  apparatus  installed  in 
the  Hotel  Astor.  This  affidavit,  however,  admits  that  it  was  this 
defendant  which  installed  the  apparatus  in  the  Hotel  Astor.  That 
being  so,  an  act  of  infringement  stood  conceded  on  the  record,  and  it 
was  not  an  abuse  of  discretion  for  the  District  Judge  to  grant  pre- 
liminary injunction.     The  circumstance  that  defendant  is  now  mak- 
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ing  and  selling  devices  so  different  from  the  one  which  it  admitted 
it  installed  that  they  do  not  infringe  is  immaterial.    If  they  do  not  in- 
fringe, the  injunction  will  not  cover  them. 
The  order  is  affirmed,  with  costs  of  appeal. 


(220  Fed^  674) 

WOERHEIDE  v.  H.  W.  JOHNS-MANVILLB  CO. 
(Circuit  Court  of  Appeals,  Second  Circuit    January  12,  1915.) 

No.  107. 
Patents  ^=>328 — ^Vauditt  and  Infringement — Cleat  fob  Secubino  Pbi- 

PABED  ROOEINQ. 

The  Woerheide  patent,  No.  973,902,  for  a  cleat  for  securing  prepared 
roofing,  held  valid  and  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

On  appeal  from  an  interlocutory  decree  entered  in  the  District  Court 
for  the  Southern  District  of  New  York  finding  valid  and  infringed 
claims  2,  3,  and  4  of  letters  patent  No.  973,902,  granted  to  the  complain- 
ant, William  H.  Woerheide,  for  a  cleat  for  securing  prepared  roofing. 
The  decision  of  the  District  Court  is  reported  in  215  Fed.  604. 

Odin  Roberts,  of  Boston,  Mass.,  and  A.  Parker  Smith,  of  New 
York  City,  for  appellant. 

Henry  N.  Paul,  Jr.,  and  Jos.  C.  Fraley,  both  of  Philadelphia,  Pa.,. 
and  Charles  S.  Champion,  of  New  York  City,  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

PER  CURIAM.  Prior  to  the  Woerheide  invention  the  roofing  ma- 
terial in  question  had  been  fastened  to  the  roof  with  large-headed  nails, 
or  nails  and  cement,  used  in  connection  with  round  caps  of  metal 
through  which  the  nails  were  driven,  forcing  the  caps  down  upon  the 
roofing  sheets.  These  methods  were  not  satisfactory;  they  did  not 
bind  the  seam  continuously ;  they  produced  buckling,  tore  the  roofing 
fabric,  and,  in  general,  produced  an  unsatisfactory  and  leaky  roof. 
All  of  these  objections  and  defects  were  remedied  in  a  simple,  but  com- 
plete, manner  by  the  transversely  arched  cleat  of  the  patent.  As  seen 
at  the  present  time  the  introduction  of  this  device  seems  an  obvious 
thing  to  do ;  but  the  fact  that  roofs  were  made  and  fastened  with  the 
broad-headed  nails  and  tin  caps,  and  were  continually  leaking  and  get- 
ting out  of  order,  shows  quite  conclusively  that  the  remedy,  though 
greatly  needed,  was  not  obvious.  When  the  Woerheide  cleat  appeared, 
it  was  generally  recognized  as  accomplishing  the  desired  result.  We 
think  that  the  defendant's  cleat  is  clearly  an  infringement,  appropriat- 
ing all  the  valuable  features  of  the  Woerheide  invention.  It  is  unneces- 
sary to  add  further  to  the  opinion  of  Judge  Mayer,  which  covers  all  the 
points  in  controversy  and  disposes  of  them  correctly. 

The  decree  is  affirmed. 
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(220  Fed.  873) 

HIGBEE  V.  CHADWICK. 

(Clrcnlt  Court  of  Appeals,  Sixth  Circuit.    March  12,  1915.) 

No.  2544. 

1.  Appeal  and  Ebbob  ^=»792— Dismissal  on  Court's  Own  Motion. 

Where  there  is  a  lack  of  jurisdiction  over  an  appeal  by  one  defendant 
because  of  the  nonjoinder  of  another  defendant,  as  to  whom  there  was  no 
severance,  the  court  will  not  proceed,  though  there  is  no  motion  to  dismiss. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3137- 
3141 ;    Dec.  Dig.  «S=>792.] 

2.  Appeal  and  Ebrob  ^=5>325 — Necessabt  Parties— Pabties  Having  Nominal 

Interest. 

If  a  party  who  does  not  join  in  an  appeal  has  only  a  nominal,  and  not 
a  substantial,  interest  affected  by  the  decree,  his  nonjoinder  is  not  fatal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1810- 
1813  ;   Dec.  Dig.  <S=>325.] 

3.  Appeal  and  Error  ^=5>907— Necessary  Parties— Parties  Having  Nominal 

Interest. 

At  a  sale  under  a  deed  of  trust,  the  property  was  bid  in  by  T.,  who 
sold  his  bid  to  H.  The  mortgagor  sued  H.  and  T.  to  vacate  the  sale, 
and  the  court,  treating  H.  as  the  assignee  of  the  secured  debt,  made  a 
decree  permitting  the  mortgagor  to  redeem,  and  providing  for  a  judicial 
foreclosure  sale  in  default  of  such  redemption.  The  proi>erty  was  con- 
cededly  ample  to  cover  the  amount  of  the  foreclosure  decree  awarded  to 
H.  Held  that,  assuming  that  the  omission,  from  the  amount  for  which 
H.  was  given  a  lien,  of  the  amount  paid  by  him  to  T.  above  the  sum  due 
on  the  security,  would  impose  such  a  liability  on  T.  as  would  require  his 
Joinder  as  a  party  to  an  appeal  by  H.,  where  the  transcript  did  not  show 
whether  such  amount  was  included,  such  a  defect  would  not  be  presumed 
for  the  purpose  of  defeating  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  2899, 
2911-2916,  3673,  3674,  3676,  3678;   Dec.  Dig.  <@=>907.] 

4.  Appeal  and  Error  <S=»325 — ^Necessary  Parties— Party  Against  Whom 

Costs  are  Awarded. 

That  a  decree  makes  a  party  jointly  liable  for  the  costs  does  not  re- 
quire him  to  join  in  an  appeal  or  to  be  severed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1810- 
1813 ;    Dec.  Dig.  «S=>325.] 

5.  Mortgages  €=>378 — Foreglosxtre  Under  Power  op  Sale— Necessity  of 

Strict  Compliance. 

As  a  general  rule,  the  foreclosure  of  a  deed  of  trust  by  a  nonjudicial 
public  sale,  there  being  no  provision  for  personal  notice  and  no  redemption 
being  permitted,  is  valid  only  if  fully  supported  by  every  specified  condi- 
tion. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent.  Dig.  §§  1137,  1138, 
1140;    Dec.  Dig.  <5=s>378.] 

^  Mortgages  ^=5>301— Tender— Necessity  of  Demand  Before  Foreclosure. 
Where,  after  the  maturity  of  an  interest  coupon  attached  to  a  deed  of 
trust,  which  coupon  was  made  payable  to  a  trust  company,  or  bearer, 
at  the  trust  company's  office,  the  mortgagor's  agent  tendered  the  trust 
company  his  check,  but  the  check  was  not  taken,  only  because  the  coupon 
could  not  be  found  and  the  agent  rightfully  insisted  upon  Its  production, 
there  was  a  tender,  which,  if  it  did  not  discharge  the  lien  as  to  the  coupon, 
at  least  suspended  the  Hen  and  placed  upon  the  holder  the  burden  of  de- 
manding payment  whenever  prepared  to  surrender  or  account  for  the 
coupon,  and  where  the  only  subsequent  demands  were  a  request  to  the 
agent  to  pay  after  his  authority  to  do  so  had  ceased,  and  the  mailing  of 
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a  letter  to  the  mortgagor  at  a  place  where  she  did  not  live,  which  letter 
never  reached  her,  a  foreclosure  for  nonpayment  of  the  interest  was 
properly  vacated. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent.  Dig.  §§  876-881,  885, 
887,  888 ;   Dec.  Dig.  <&=>301.1 

Appeal*  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Tennessee;    John  E.  McCall,  Judge. 

Suit  by  Mrs.  Kate  Bell  Koser  Chadwick  against  H.  H.  Higbee  and 
another.    From  the  decree,  the  defendant  named  appeals.    Affirmed. 

G.  J.  McSpadden,  of  Memphis,  Tenn.,  for  appellant. 
W.  A.  Collier,  of  Memphis,  Tenn.,  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SATER, 
District  Judge. 

DENISON,  Circuit  Judge.  The  trustees,  under  a  trust  deed  given 
by  Mrs.  Chadwick,  declared  default  and  advertised  and  sold  the  prop- 
erty. It  was  bid  in  by  Thompson,  he  sold  his  bid  to  Higbee,  and  to 
him  the  trustees  deeded.  Mrs.  Chadwick,  as  a  citizen  of  Arkansas, 
ntd  a  bill  in  the  court  below  against  Higbee  and  Thompson,  citizens 
OY  Tennessee,  to  vacate  the  sale.  The  District  Court  held  it  invalid; 
and,  treating  Higbee  as  the  assignee  of  the  secured  debt,  made  a  de- 
cree permitting  Mrs.  Chadwick  to  redeem  on  conditions  stated,  and 
providing  for  a  judicial  foreclosure  sale  in  default  of  such  redemption. 
Higbee  appeals. 

[1-4]  The  record  shows  that  there  was  no  severance  as  to  Thomp- 
son. There  is  no  motion  to  dismiss ;  but  this  court  will  not  proceed, 
if  it  sees  a  lack  of  jurisdiction.  If  the  party  who  does  not  join  in 
the  appeal  has  only  a  nominal,  and  not  a  substantial,  interest  affected 
by  the  decree,  his  nonjoinder  is  not  fatal  (Ayres  v.  Polsdorfer  [C. 
C.  A.  6]  105  Fed.  739,  45  C.  C.  A.  24;  Alsop  v.  Conway  [C.  C.  A. 
6]  188  Fed.  572,  110  C.  C.  A.  366,  and  cases  cited);  and  so  the  char- 
acter of  Thompson's  interest  in  the  matter  adjudicated  must  deter- 
mine the  effect  of  his  absence  from  this  appeal  record.  So  far  as  we 
are  informed  thereby,  whether  he  has  a  substantial  interest  depends 
upon  whether  he  may  be  required  to  repay  the  consideration  received 
by  him  from  Higbee;  and,  since  the  property  is  concededly  ample  to 
cover  the  amount  of  the  foreclosure  decree  awarded  to  Higbee  be- 
low, there  can  apparently  be  no  such  liability  over,  unless  the  $250 
paid  by  Higbee  to  Thompson  above  the  sum  due  on  the  security  was 
omitted  from  the  amount  for  which  Higbee  was  given  a  lien ;  nor  do 
we  intend  to  say  whether  or  not,  even  then,  the  liability  would  exist. 
From  the  transcript  which  has  been  made  up,  and  without  objection 
sent  to  this  court  as  the  record,  it  is  impossible  to  determine  whether 
this  $250  was  or  was  not  so  included.  It  follows  that  the  record 
does  not  make  clear  such  a  substantial  interest  existing!  in  Thompson 
as  required  him  to  join  in  the  appeal,  and  we  think  we  should  not 
presume  such  a  defect  for  the  purpose  of  defeating  jurisdiction  other- 
wise complete.  The  decree  also  made  Thompson  jointly  liable  for 
the  costs,  but  this  alone  does  not  require  him  to  join  or  to  be  severed. 
Forgay  v.  Conrad,  6  How.  201,  203  [12  L.  Ed.  404]. 
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[5]  The  foreclosure  which  the  bill  sought  to  vacate  was  not  a  ju- 
dicial proceeding,  but  was  the  customary  Tennessee  execution  of  the 
trust  by  newspaper  advertising  and  a  nonjudicial  public  sale.  The 
deed  requires  only  3  weeks'  advertising,  and  the  statute,  only  20,  or 
perhaps  30,  days'.  Shannon's  Code,  §§  3838,  6249.  There  is  no  pro- 
vision for  personal  notice,  and  no  redemption  is  permitted.  We  as- 
sume it  to  be  the  rule  in  Tennessee,  as  generally,  that  such  strict  fore- 
closures are  valid  only  if  fully  supported  by  every  specified  condition. 
Shillaber  v.  Robinson,  97  U.  S.  68,  78,  24  L.  Ed.  967. 

[8]  The  bill  urged  several  objections;  but,  if  any  one  is  well  taken, 
the  others  need  not  be  considered.  The  loan  had  been  made  to  Mrs. 
Chadwick  by  a  trust  company  in  Memphis,  and  was  evidenced  by  a 
bond  for  the  principal,  having  attached  thereto  coupons  for  the  semi- 
annual interest — both  principal  and  coupons  being  payable  to  the  trust 
company  or  bearer,  at  its  office.  The  trust  company  sold  the  mort- 
gage to  Mrs.  Ensley,  but  guaranteed  payment  of  the  coupons,  and 
assumed  to  keep  charge  of  the  collection  of  the  interest.  About  March 
28,  1909,  it  notified  Mrs.  Chadwick  by  mail  that  a  $39  coupon  would 
be  due  on  that  day ;  and  thereupon  she  requested  her  agent,  Mr.  Armi- 
stead,  to  pay  the  same.  Shortly  after  that  date,  he:  went  to  the  trust 
company,  stating  that  he  had  been  so  instructed,  and  that  he  desired 
to  make  such  payment,  and  would  give  his  check  therefor,  and  take 
up  the  coupon.  His  offer  was  regarded  as  an  offer  of  money ;  but  the 
trust  company  did  not  find  the  coupon.  Either  it  had  not  been  sent 
in  for  collection,  or  it  had  been  mislaid.  Mr.  Armistead  rightfully  re- 
quired the  production  of  the  coupon  (payable,  as  it  was,  to  bearer); 
and  this  transaction  was  equivalent  to  a  tender,  which,  if  it  did  not 
discharge  the  lien  of  the  trust  deed  as  to  this  coupon,  ought  at  least 
to  suspend  the  lien,  and  put  on  the  holder  the  burden  of  demanding 
payment  whenever  the  holder  was  prepared  to.  surrender  or  account 
for  .the  coupon.  There  was  no  such  subsequent  demand.  When, 
some  weeks  later,  the  coupon  was  found  by  or  sent  to  the  trust  com- 
pany, it  requested  Mr.  Armistead  to  pay,  but  his  authority  to  do  so 
had  then  ceased ;  and  no  further  effort  to  demand  payment  from  Mrs. 
Chadwick  was  made,  except  by  mailing  her  a  letter  on  the  13th  of 
September,  telling  her  that,  unless  paid,  foreclosure  would  be  com- 
menced on  the  15th.  This  letter  was  addressed  to  her  at  some  place 
in  Arkansas  where  she  did  not  live,  and  it  is  not  shown  to  have  reached 
her;  and  while  she  and  her  attorney,  after  they  were  put  on  inquiry, 
were  not  diligent  in  learning  that  a  notice  of  sale  was  being  published, 
yet  they  did  not  know  of  the  proceeding  till  after  the  sale.  It  is  clear 
that  the  nonpayment  of  the  coupon  at  the  place  where  and  substan- 
tially at  the  time  when  its  terms  provided  was  due  to  the  fault  either 
of  the  owner  of  the  security  in  not  sending  the  coupon  at  the  proper 
time  to  the  proper  place,  or  of  the  trust  company  in  not  being  able 
to  produce  it  when  payment  was  tendered ;  there  was  no  other  basis 
for  the  foreclosure;  and  it  is  certain  that  a  court  of  equity  cannot 
tolerate  a  forfeiture  resting  on  so  unjust  a  foundation. 

The  decree  below  is  affirmed,  with  costs. 
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<221  Fed.  322) 

BAKER  et  al.  v.  SCHOFIELD. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  15,  1915.) 

No.  2438. 

1.  Banks  and  Banking  ^=»261 — National  Banks— Effect  of  Acts  Ultra 

Vires. 

That  a  purchase  of  real  estate  by  a  national  bank  was  in  violation  of 
the  national  banking  law  and  ultra  vires  does  not  render  the  transaction 
void,  but  voidable  only,  and  its  validity  cannot  be  questioned  by  private 
parties,  but  only  by  the  United  States.! 

2.  Banks  and  Banking  <S=>287 — ^Receivbrs  on  Insolvency— Sale  of  Assets 

—Construction  of  Order. 

An  order  of  court  authorizing  the  receiver  of  a  national  bank  to  sell 
at  private  sale  all  assets  of  the  insolvent  bank  which  were  in  his  judgment 
bad  and  doubtful,  "consisting  of  bills  receivable,  judgments,  overdrafts, 
♦  ♦  ♦  and  other  personal  and  chattel  property  and  evidences  of  indebt- 
edness," did  not  confer  on  the  receiver  power  to  sell  and  assign  a  contract 
with  the  state  for  the  purchase  of  tide  lands,  which  as  owner  of  the  ad- 
jacent upland  the  bank  had  the  preference  right  to  purchase,  and  which 
contract  conveyed  to  it  an  interest  which  under  the  state  law  was  real 
estate. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §§  1089- 
1104,  1126,  1127;   Dec.  Dig.  <©=>287.] 

3.  Banks  and  Banking  ^=»287 — Receivers— Fraudulent  Sale  of  Propertt. 

Evidence  h^ld  to  entitle  the  reqeiver  of  a  national  bank  to^  recover  tide 
lands,  the  contract  for  the  purchase  of  which  from  the  state  had  been 
sold  and  assigned  by  a  former  receiver,  on  the  ground  that  such  sale  was 
fraudulent,  as  being  subject  to  a  secret  trust  in  favor  of  the  receiver; 
it  appearing  that  the  sum  received  was  much  less  than  the  value  of  the 
property,  that  the  nominal  purchaser  resold  it  two  years  later  to  the  re- 
ceiver for  the  same  price,  with  interest,  and  that  the  receiver's  owner- 
ship had  been  concealed,  even  up  to  the  time  of  suit 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  g§ 
1089-1104,  1126,  1127;  Dec.  Dig.  <S=>287.] 

4.  Banks  and  Banking  ^=»287 — National  Banks— Receivers— Suit  to  Re- 

cover Assets. 

A  suit  by  the  receiver  of  a  national  bank  to  recover  real  estate  fraudu- 
lently transferred  by  a  former  receiver  on  a  secret  trust  for  himself  held 
not  barred  by  laches  because  of  lapse  of  time,  where  the  former  receiver 
was  still  the  owner  of  the  property,  and  had  been  for  14  years,  but  It  had 
never  been  in  his  name,  and  his  connection  with  it  had  been  carefully  con- 
cealed. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {{ 
1089-1104,  1126,  1127;    Dec.  Dig.  «=»287.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Western  District  of  Washington;  Jeremiah  Net- 
erer,  Judge. 

Suit  in  equity  by  John  W.  Schofield,  as  receiver  of  the  Merchants' 
National  Bank  of  Seattle,  against  Charles  H.  Baker,  Algernon  S. 
Norton,  and  the  Seattle  Water  Front  Realty  Company.  Decree  for 
complainant,  and  defendants  appeal.    Affirmed. 

For  opinion  below,  see  212  Fed.  504. 
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Snit  In  equity  by  John  W.  Schofield,  as  receiver  of  the  Merchants*  National 
Bank  of  Seattle,  for  the  conveyance  by  the  appellants  (defendants  In  the  court 
below)  to  him,  as  such  receiver,  of  certain  tide  lands  situated  In  the  city  of 
Seattle,  Wash.,  alleged  to  be  held  in  trust  by  the  appellants  for  the  use  and 
benefit  of  the  Merchants'  National  Bank  of  Seattle. 

On  June  19,  1895,  the  Iklerchants*  National  Bank  of  Seattle  having  become 
insolvent,  the  defendant,  Charles  H.  Baker,  was  appointed  receiver  thereof  by 
the  Comptroller  of  the  Currency  of  the  United  States,  and  immediately  there- 
after entered  upon  his  duties  as  such  receiver.  Among  the  assets  which  came 
into  Baker's  hands  as  such  receiver  was  a  preference  right  to  purchase  from 
the  state  of  Washington  certain  tide  lands,  containing  approximately  12  acres, 
situated  along  the  Seattle  water  fronts  in  King  county,  Wash.,  and  designated 
as  block  No.  430,  Seattle  tide  lands.  The  preference  right  to  purchase  the 
tide  lands  existed  in  favor  of  the  bank  by  virtue  of  the  fact  that  it  was  the 
owner  of  the  upland  bordering  thereon.  On  January  12,  1897,  Baker,  as  re- 
ceiver, entered  into  a  contract  with  the  state  of  Washington  for  the  purchase 
of  the  tide  lands ;  the  state  of  Washington  agreeing  to  sell  the  same  to  the 
Merchants*  National  Bank  of  Seattle  In  consideration  of  the  sum  of  $1,488, 
the  consideration  to  be  paid  by  the  bank  in  ten  equal  payments  of  $148.80,  the 
first  payment  to  be  made  at  the  time  of  the  execution  of  the  contract,  one 
thereof  on  the  1st  day  of  March,  1897,  and  one  thereof  on  the  1st  day  of  each 
and  every  March  thereafter  until  the  whole  of  the  purchase  price  was  paid. 
Tpon  payment  of  the  full  consideration  for  the  tide  lands,  the  bank,  under 
the  contract,  became  entitled  to  receive,  and  the  state  of  Washington  agreed 
to  issue  to  it,  a  patent  therefor.  The  execution  of  this  contract  between  Baker, 
as  receiver,  and  the  state  of  Washington,  had  not  been  authorized  by  the 
Comptroller  of  the  Currency;  but  on  January  26,  1897,  Baker  requested  that 
official,  by  letter,  to  ratify  the  contract,  stating  that  the  preference  right  of 
purchase  was  a  valuable  asset  of  the  trust.  On  February  13,  1897,  and  in 
reply  to  Baker's  letter,  the  Comptroller  of  the  Currency  authorized  him  to 
contract  with  the  state  of  Washington  for  the  purchase  of  the  tide  lands. 

On  October  6,  1897,  Baker,  as  receiver,  petitioned  the  Circuit  Court  of  the 
United  States  for  the  District  of  Washington  for  an  order  authorizing  and  em- 
powering him  to  compromise,  compound,  or  sell  at  private  sale  all  of  the  bad 
and  doubtful  assets  of  the  Merchants'  National  Bank  of  Seattle  then  in  his 
hands  as  receiver,  for  cost,  or  for  such  sums  as  In  the  judgment  of  the  re- 
ceiver was  for  the  best  interest  of  his  trust  and  all  persons  concerned  therein. 
Pursuant  to  such  petition,  and  on  the  date  of  the  filing  thereof,  the  court  en- 
tered an  order  authorizing  and  empowering  Baker  to  sell  at  private  sale  all 
assets  of  the  insolvent  bank  which  were  in  his  judgment  bad  and  doubtful, 
consisting  of  bills  receivable,  judgments,  overdrafts,  stocks,  bonds,  warrants, 
securities,  assessments  upon  the  stockholders  of  said  bank,  and  other  personal 
and  chattel  property  and  evidences  of  indebtedness,  for  cash,  for  such  sum 
or  sums  as  he,  as  such  receiver,  might  be  able  to  obtain,  and  as  should  in  his 
judgment  be  for  the  best  Interests  of  his  trust  On  November  26,  1897,  Baker, 
as  receiver,  sold,  assigned,  and  transferred  all  of  the  right,  title,  and  interest 
of  the  Merchants'  National  Bank  of  Seattle  in  and  to  its  contract  with  the 
state  of  Washington  for  the  purchase  of  tide  lands  block  No.  430  to  one  S. 
G.  Simpson ;  the  consideration  being  $198.80.  The  assignment  authorized  the 
state  of  Washington  to  receive  from  Simpson,  or  his  assigns,  the  performance 
of  all  covenants  and  agreements  specified  in  the  contract  to  be  performed  by 
the  bank,  and  upon  such  performance  to  execute  to  him  a  patent  for  such  tide 
land.  By  virtue  of  the  ownership  by  Simpson  of  the  contract  to  purchase  tide 
lands  block  No.  430,  he  became  entitled,  under  the  laws  of  the  state  of  Wash- 
ington, to  the  preference  right  to  lease  certain  harbor  area  adjacent  and  ap- 
purtenant to  tide  lands  block  No.  430.  Upon  the  purchase  by  Simpson  of  the 
contract  to  purchase  the  tide  lands,  there  was  issued,  to  him  by  the  state  of 
Wasliington  a  certain  lease,  designated  *'Harbor  Lease  No.  181,"  covering  the 
harbor  area  appurtenant  to  block  No.  430. 

In  March,  1899,  the  contract  between  the  Merchants*  National  Bank  of  Seat- 
tle and  the  state  of  Washington  for  the  purchase  of  tide  lands  block  No.  430, 
theretofore  assigned  to  Simpson  by  Baker,  as  receiver,  together  with  harbor 
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lease  No.  181,  covering  the  harbor  area  adjacent  thereto,  were  purchased  from 
Simpson  by  Baker  In  his  Individual  capacity,  and  not  as  receiver.  No  formal 
assignment  of  the  contract  or  of  the  lease  was  made,  the  record  title  continu- 
ing in  the  name  of  Simpson.  In  April,  1899,  Baker  resigned  as  receiver  of  the 
Merchants'  National  Bank  of  Seattle,  and  thereupon  Judge  A.  W.  Frater  was 
appointed  by  the  Comptroller  of  the  Currency  as  receiver  thereof.  On  August 
11, 1905,  S.  G.  Simpson,  acting  for  and  on  behalf  of  Baker,  assigned  the  contract 
for  the  purchase  of  tide  lands  block  No.  430,  together  with  the  harbor  lease 
No.  181,  to  one  Algernon  S.  Norton.  The  consideration  named  in  the  assign- 
ment was  $1.  This  assignment  contained  the  same  authorization  respecting 
the  patent  to  be  issued  by  the  state  of  Washington  as  that  contained  in  the 
assignment  to  Simpson.  On  October  16,  1905,  the  state  of  Washington  Issued 
to  Norton  a  patent  covering  all  of  block  No.  430,  with  the  exception  of  a  strip 
of  land  30  feet  wide  which  had  been  granted  as  a  right  of  way  to  the  Seattle 
&  San  Francisco  Railway  &  Navigation  Company.  In  August,  1907,  there  was 
organized  at  Seattle,  under  the  laws  of  the  state  of  Washington,  the  Seattle 
Water  Front  Realty  Company.  Upon  the  incorporation  of  this  company  Norton 
conveyed  to  it  tide  lands  block  No.  430,  theretofore  conveyed  to  him  by  patent 
from  the  state  of  Washington,  together  with  harbor  lease  No.  181,  covering 
the  harbor  area  adjacent  and  appurtenant  thereto. 

On  February  12,  1913,  Judge  Frater  resigned  as  receiver  of  the  Merchants* 
National  Bank  of  Seattle,  and  thereupon  the  plaintiff  herein,  John  W.  Scho- 
field,  was  appointed  receiver  thereof  by  the  Comptroller  of  the  Currency.  The 
present  suit  was  Instituted  by  Schofleld  immediately  upon  his  appointment 
It  was  alleged  In  the  bill  of  complaint  that  the  assignment  of  the  contract 
between  the  bank  and  the  state  of  Washington  for  the  purchase  of  tide  lands 
block  No.  430  was  made  by  Baker,  as  receiver,  to  Simpson,  subject  to  a  secret 
trust  for  the  sole  use  and  benefit  of  Baker,  and  for  the  purpose  of  defrauding 
the  insolvent  Merchants'  National  Bank  of  Seattle,  and  its  creditors  and  stock- 
holders ;  that  Simpson  took  and  held  the  contract  for  the  purchase  of  the  tide 
lands  in  trust  for  Baker  and  subject  to  his  direction  and  control;  that  the 
assignment  of  the  contract  and  harbor  lease  by  Simpson  to  Norton  was  made 
for  the  sole  use  and  benefit  of  Baker;  that  Norton  held  the  contract  and 
the  harbor  lease,  and,  after  Issuance  to  him  of  the  patent  from  the  state  of 
Washington,  held  the  legal  title  to  the  tide  lands  for  the  sole  and  exclusive 
use  of  Baker ;  that  the  Seattle  Water  Front  Realty  Company  was  incorporated, 
and  the  legal  title  to  the  tide  lands,  together  with  the  harbor  lease,  was  con- 
veyed to  it  by  Norton,  in  furtherance  of  the  fraudulent  plan  of  Baker  to  ap- 
propriate to  himself  and  conceal  and  convert  the  assets  of  the  Merchants'  Na- 
tional Bank  of  Seattle,  and  to  defeat  the  rights  of  its  creditors  and  stock- 
holders ;  and  that  the  legal  title  to  the  tide  lands  is  now  held  by  the  Seattle 
Water  Front  Realty  Company  as  trustee  for  the  plaintiff  herein,  as  receiver  of 
the  Merchants'  National  Bank  of  Seattle.  It  was  further  alleged  in  the  bill 
that  the  facts  therein  set  forth  were  concealed  by  the  defendants,  and  were 
wholly  unknown  to  any  of  the  creditors  or  stockholders  of  the  bank,  or  to  the 
plaintiff  herein,  or  to  the  Comptroller  of  the  Currency  of  the  United  States, 
until  the  1st  day  of  February,  1913,  and  that  the  plaintiff,  as  such  receiver, 
had  been  directed  by  the  Comptroller  of  the  Currency  to  commence  and  prose- 
cute this  suit. 

Answers  were  filed  by  the  defendants,  denying  the  material  allegations  of 
the  bill,  and  after  the  taking  of  testimony  before  the  court  a  decree  was  en- 
tered adjudging  that  tide  lands  block  No.  430  was  an  asset  of  the  Merchants' 
National  Bank  of  Seattle ;  that  the  assignment  by  Baker,  as  receiver,  to  Simp- 
son, of  the  contract  for  the  purchase  of  the  tide  lands,  was  fraudulent,  and 
was  made  for  the  secret  use  and  benefit  of  Baker ;  that  the  repurchase  of  the 
contract  by  Baker  was  void  as  against  the  bank ;  that  the  assignment  of  the 
contract  to  the  defendant  Norton  by  Simpson,  and  the  conveyance  from  Norton 
to  the  Seattle  Water  Front  Realty  Company,  were  also  null  and  void.  It  was 
decreed  that  the  Water  Front  Realty  Company  execute  and  deliver  to  the  clerk 
of  the  court  below,  for  the  plaintiff,  as  receiver,  its  deed  covering  all  of  its 
right,  title,  and  Interest  in  and  to  block  No.  430,  Seattle  tide  lands,  and  also 
an  assignment  of  the  harbor  lease  No.  181,  appurtenant  to  the  tide  lands.    It 
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was  further  decreed  that  the  plaintiff,  as  receiver,  pay  to  the  clerk  of  the 
court  below,  for  the  Seattle  Water  Front  Realty  Company,  the  sum  of  $10,- 
977.13,  being  the  amount  of  the  payments,  with  interest,  made  by  the  defend- 
ants to  the  state  of  Washington  under  the  contract  for  the  purchase  of  block 
No.  430,  upon  the  harbor  lease  No.  181,  and  for  taxes. 

B.  S.  Grosscup  and  W.  C.  Morrow,  both  of  Tacoma,  Wash.,  and 
Corvvin  S.  Shank  and  Horatio  C.  Belt,  both  of  Seattle,  Wash.,  for  ap- 
pellants. 

Frederick  Bausman,  Daniel  Kelleher,  R.  P.  Oldham,  and  R.  C. 
Goodale,  all  of  Seattle,  Wash.,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Ciraiit  Judge  (after  stating  the  facts  as  above).  [1] 
1.  The  validity  of  the  contract  of  January  12,  1897,  between  Baker, 
as  receiver  of  the  bank,  and  the  state  of  Washington,  for  the  pur- 
chase of  the  tide  lands,  is  attacked  bv  the  defendants  on  the  ground 
that  the  contract  was  ultra  vires;  its  execution  being  an  exercise 
of  power  not  conferred  upon  national  banks,  or  receivers  thereof,  by 
the  statutes  of  the  United  States.  Section  5137  of  the  Revised  Stat- 
utes of  the  United  States  (Comp.  St.  1913,  §  9674)  provides  as  fol- 
lows: 

"A  national  banking  association  may  purchase,  hold,  and  convey  real  estate 
for  the  following  purposes,  and  for  no  others: 

**First.  Such  as  shall  be  necessary  for  its  immediate  accommodation  in  the 
transaction  of  its  business. 

**Second.  Such  as  shall  be  mortgaged  to  it  in  good  faith  by  way  of  security 
for  debts  previously  contracted. 

^Third.  Such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  previously 
contracted  in  the  course  of  its  dealings. 

"Fourth.  Such  as  it  shall  purchase  at  sales  under  judgments,  decrees,  or 
mortgages  held  by  the  association,  or  shall  purchase  to  secure  debts  due  to  it. 

"But  no  such  association  shall  hold  the  possession  of  any  real  estate  under 
mortgage,  or  the  title  and  possession  of  any  real  estate  purchased  to  secure 
any  debts  due  to  it,  for  a  longer  period  than  five  years." 

Chapter  28  of  the  Act  of  March  29,  1886  (24  Stat.  8  [Comp.  St. 
1913,  §§  9828-9830]),  provides  as  follows: 

"Whenever  the  receiver  of  any  national  bank  duly  appointed  by  the  Comp- 
troller of  the  Currency,  and  who  shall  have  duly  qualified  and  entered  upon 
the  discharge  of  his  trust,  shall  find  it  in  his  opinion  necessary,  in  order  to 
fully  protect  and  benefit  his  said  trust,  to  the  extent  of  any  and  all  equities 
that  such  trust  may  have  in  any  property,  real  or  personal,  by  reason  of  any 
bond,  mortgage,  assignment,  or  other  proper  legal  claim  attaching  thereto, 
and  which  said  property  is  to  be  sold  under  any  execution,  decree  of  fore- 
closure or  proper  order  of  any  court  of  jurisdiction,  he  may  certify  the  facts 
in  the  case,  together  with  his  opinion  as  to  the  value  of  the  property  to  be 
sold,  and  the  value  of  the  equity  his  said  trust  may  have  in  the  same,  to  the 
Comptroller  of  the  Currency,  together  with  a  request  for  the  right  and  au- 
thority to  use  and  employ  so  much  of  the  money  of  said  trust  as  may  be  neces- 
sary to  purchase  such  property  at  such  sale." 

It  is  obvious  that  the  contract  for  the  purchase  of  the  tide  lands 
could  not  have  been  executed  under  section  5137  of  the  Revised  Stat- 
utes. It  does  not  fall  within  any  of  the  purposes  enumerated  in  that 
section  for  which  national  banks  may  purchase,  hold,  and  convey  real 
estate.     Nor  can  the  provisions  of  the  act  of  March  29,  1886,  be 
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construed  to  give  validity  to  the  contract.  The  bank  had  no  equity 
in  the  property  "by  reason  of  any  bond,  mortgage,  assignment  or  other 
proper  legal  claim  attaching  thereto,*'  nor  was  the  property  "to  be 
held  under  any  execution,  decree  of  foreclosure  or  other  proper  order 
of  any  court." 

The  contract  for  the  purchase  of  the  tide  lands  grew  out  of  the 
preference  right  to  purchase,  under  the  laws  of  the  state  of  Wash- 
ington, which  existed  in  favor  of  the  bank  by  virtue  of  the  fact  that 
it  was  the  owner  of  the  upland  bordering  thereon.  The  record  does 
not  disclose  the  manner  in  which  the  bank  became  the  owner  of  the 
upland.  It  must  be  assumed,  however,  that  the  acquisition  of  the 
upland  by  the  bank  was  in  all  respects  legal.  In  the  light  of  the  fact, 
well  known  in  the  field  of  commerce,  that  the  value  of  property  ad- 
jacent to  harbor  sites  may  be  increased  to  a  material  extent  by  reason 
of  a  preference  right  to  purchase  tide  lands  adjacent  thereto,  we  think 
that  the  contract  between  the  bank  and  the  state  for  the  purchase  of 
the  tide  lands  might  well  be  viewed  as  a  part  of  the  transaction  by 
which  the  bank  acquired  the  upland,  and  as  much  a  part  of  the  valu- 
able assets  of  the  bank  as  would  have  been  the  original  littoral  or 
riparian  right  attached  to  the  upland. 

But,  in  the  view  which  we  take  of  this  case,  the  question  of  the 
right  of  the  receiver  to  execute  the  contract  on  behalf  of  the  bank 
for  the  purchase  of  the  tide  lands  becomes  immaterial.  It  may  be 
conceded  that  the  contract  was  ultra  vires.  But  its  invalidity  by  rea- 
son of  the  fact  that  it  was  ultra  vires  cannot  be  interposed  by  the 
defendants  as  a  defense  to  a  suit  of  this  character.  In  the  case  of 
National  Bank  v.  Matthews,  98  U.  S.  621,  25  L.  Ed.  188,  it  appeared 
that  Matthews  and  another  person  had  given  their  joint  note  to  a 
mercantile  company  for  $15,000,  secured  by  a  deed  of  trust  on  certain 
real  property  in  Missouri,  executed  by  Matthews  alone.  Soon  after- 
wards the  company  assigned  the  note  and  deed  of  trust  to  the  Union 
National  Bank  of  St.  Louis,  to  secure  a  loan  made  to  it  at  the  time. 
The  loan  was  not  paid  at  maturity,  and  the  bank  directed  the  trustee 
to  sell  the  premises.  Matthews  thereupon  filed  a  bill  to  enjoin  the 
sale,  upon  the  ground  that  the  loan  was  made  upon  real  security  in 
violation  of  section  5136  of  the  Revised  Statutes  restricting  loans  by 
national  banks  to  personal  security.  Mr.  Justice  Swayne,  delivering 
the  opinion  of  the  Supreme  Court  of  the  United  States,  said: 

"The  object  of  the  restrictions  was  obviously  threefold.  It  was  to  keep  the 
capital  of  the  banks  flowing  in  the  daily  channels  of  commerce ;  to  deter  them 
from  embarking  in  hazardous  real  estate  speculations;  and  to  prevent  the 
accumulation  of  large  masses  of  such  property  in  their  hands,  to  be  held,  as 
it  were,  in  mortmain.  The  intent,  not  the  letter,  of  the  statute  constitutes  the 
law.  A  court  of  equity  is  always  reluctant  in  the  last  degree  to  make  a  decree 
which  will  effect  a  forfeiture.  The  bank  parted  with  its  money  in  good  faith. 
Its  garments  are  unspotted.  Under  these  circumstances,  the  defense  of  ultra 
vires,  if  it  can  be  made,  does  not  address  Itself  favorably  to  the  mind  of  the 
chancellor.  We  find  nothing  in  the  record  touching  the  deed  of  trust  which, 
in  our  judgment,  brings  it  within  the  letter  or  the  meaning  of  the  prohibitions 
relied  upon  by  the  counsel  for  the  defendant  in  error.  ♦  ♦  ♦  Sedgwidt 
(Stat  and  Const.  Constr.  73)  says:  'Where  it  is  a  simple  question  of  author- 
ity to  contract,  arising  either  on  a  question  of  regularity  of  organization  or 
of  power  conferred  by  the  charter,  a  party  who  has  had  the  benefit  (rf  the 
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agreement  cannot  be  permitted  in  an  action  founded  upon  it  to  question  its 
validity.  It  would  be  in  the  highest  degree  inequitable  and  unjust  to  permit 
a  defendant  to  repudiate  a  contract,  the  benefit  of  which  he  retains.*  ♦  ♦  ♦ 
We  cannot  believe  it  was  meant  that  stockholders,  and  perhaps  depositors  and 
other  creditors,  should  be  punished,  and  the  borrower  rewarded,  by  giving 
success  to  this  defense  whenever  the  offensive  fact  shall  occur.  The  impend- 
ing danger  of  a  judgment  of  ouster  and  dissolution  was,  we  think,  the  check, 
and  none  other,  contemplated  by  Congress.  That  has  always  been  the  punish- 
ment prescribed  for  the  wanton  violation  of  a  charter,  and  it  may  be  made 
to  follow  whenever  the  proper  public  authority  shall  see  fit  to  Invoke  Its  ap- 
plication. A  private  person  cannot,  directly  or  indirectly,  usurp  this  func- 
tion of  the  government." 

In  National  Bank  v.  Whitney,  103  U.  S.  99,  26  L.  Ed.  443,  the 
facts  were  as  follows:  Whitney  had  executed  a  mortgage  upon  cer- 
tain premises  to  tlie  National  Bank  of  Genesee,  N.  Y.,  providing  in 
terms  for  the  payment  of  $5,000  one  year  from  its  date,  with  inter- 
est, but  declaring  that  it  was  made  as  collateral  security  for  the  pay- 
ment of  all  notes  which  the  bank  held  at  the  time  against  him,  and 
tor  his  other  indebtedness  then  due  or  thereafter  to  become  due.  The 
principal  question  for  determination  related  to  the  validity  of  the 
mortgage  of  Whitney  to  the  national  bank,  so  far  as  it  applied  to  fu- 
ture advances  to  him.  It  was  contended  by  Whitney  that  the  mort- 
gage to  the  bank,  so  far  as  it  applied  to  future  advances,  was  invalid, 
because  a  mortgage  of  that  character  was  prohibited  by  section  5137 
of  the  Revised  Statutes.  The  Supreme  Court  of  the  United  States, 
in  overruling  this  contention  and  referring  to  the  construction  of  that 
act  given  in  National  Bank  v.  Matthews,  supra,  said: 

**The  construction  of  the  act  of  Congress  thus  given  has  been  acted  upon  by 
the  national  banks  throughout  the  country  ever  since  It  was  published.  It 
Is  not  unreasonable  to  suppose  that  they  have  conducted  their  business  and 
made  loans  to  a  large  amount  In  reliance  upon  it,  and  that  in  many  cases  great 
Injury  would  follow  a  departure  from  It  Judicial  decisions  affecting  the  busi- 
ness Interests  of  the  country  should  not  be  disturbed,  except  for  the  most 
cogent  reasons ;  certainly  not  because  of  subsequent  doubts  as  to  their  sound- 
ness. The  prosperity  of  a  commercial  country  depends,  in  a  great  degree, 
upon  the  stability  of  the  rules  by  which  Its  transactions  are  governed.  If 
there  should  be  a  change,  the  Legislature  can  make  it  with  Infinitely  less 
derangement  'of  those  Interests  than  would  follow  a  new  ruling  of  the  court, 
for  statutory  regulations  would  operate  only  In  future.  The  decision  In  the 
case  cited  controls  the  present  case,  and  in  conformity  with  It  we  must  hold 
that  the  mortgage  to  the  bank,  so  far  as  the  subsequent  Incumbrances  are 
concerned.  Is  to  be  regarded  as  a  valid  security  for  the  future  advances  to 
the  mortgagor.  Whatever  objection  there  may  be  to  it  as  security  for  such 
advances  from  the  prohibitory  provisions  of  the  statute,  the  objection  can 
only  be  urged  by  the  government." 

In  Reynolds  v.  Craw  fords  ville  Bank,  112  U.  S.  405,  5  Sup.  Ct.  213, 
28  L.  Ed.  '733,  the  Supreme  Court,  again  construing  section  5137  of 
the  Revised  Statutes,  said: 

"The  National  Banking  Law  (Revise  Statutes,  §  5137)  provides  that  a  na- 
tional banking  association  may  purchase  such  real  estate  as  shall  be  mort- 
gaged to  it  In  good  faith  by  way  of  security  for  debts  previously  contracted. 
The  power  to  purchase  the  real  estate  in  dispute  was  therefore  clearly  con- 
ferred by  the  statute.  The  fact  that.  In  order  to  secure  the  same  debt.  It  pur- 
chased other  real  estate  not  mortgaged  to  It,  cannot  affect  the  title  to  the  land 
which  it  was  authorized  to  purchase.  But  if  there  was  any  force  in  this  ob- 
jection to  the  title,  it  could  not  be  raised  by  the  debtor,  for  where  a  corpora- 
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tton  is  incompetent  by  its  charter  to  take  a  title  to  real  estate,  a  conveyance 
to  it  is  not  void,  but  only  voidable.  The  sovereign  alone  can  object.  It  is 
valid  until  assailed  in  a  direct  proceeding  instituted  for  that  purpose" — citing 
National  Bank  v.  Matthews,  supra,  National  Bank  v.  Whitney,  supra,  and 
Swope  V.  Leffingwell,  105  U.  S.  3,  26  L.  Ed.  939. 

In  Thompson  v.  St.  Nicholas  National  Bank,  146  U.  S.  240,  13 
Sup.  Ct.  66,  36  L.  Ed.  956,  the  Supreme  Court  said : 

"It  has  been  held  repeatedly  by  this  court  that  where  the  provisions  of  the 
National  Banking  Act  prohibit  certain  acts  by  banks  or  their  officers,  without 
imposing  any  penalty  or  forfeiture  applicable  to  particular  transactions  which 
have  been  executed,  their  validity  can  be  questioned  only  by  the  United  States, 
and  not  by  private  parties." 

In  Schuyler  National  Bank  v.  Gadsden,  191  U.  S.  451,  24  Sup. 
Ct.  129,  48  L.  Ed.  258,  the  doctrine  was  again  reiterated  by  the  Su- 
preme Court  in  the  following  language: 

"It  is  no  longer  open  to  controversy  that  the  provisions  of  the  statutes  of 
the  United  States  forbidding  the  taking  of  real  estate  security  by  a  national 
bank  for  a  debt  coincidently  contracted  do  not  operate  to  make  the  security 
void,  and  thus  enable  the  individual  who  has  contracted  with  the  bank  to 
defeat  recovery,  but  simply  subject  the  bank  to  be  called  to  account  by  the 
government  for  exceeding  its  powers." 

[2]  2.  The  next  question  in  the  case  relates  to  the  validity  of  the  as- 
signment of  the  contract  for  the  purchase  of  the  tide  lands  made  by 
Baker,  as  receiver,  to  Simpson.  .The  validity  of  that  assignment  is 
attacked  by  the  plaintiff  on  two  grounds :  First.  The  assignment  was 
void  in  law,  it  not  being  authorized  by  order  of  court,  as  provided  by 
the  statute.  Second.  The  assignment,  even  if  good  in  law,  was  made 
by  Baker  to  Simpson  subject  to  a  secret  trust,  for  the  sole  use  and 
benefit  of  Baker,  and  for  the  purpose  of  defrauding  the  Merchants' 
National  Bank  of  Seattle  and  its  creditors  and  stockholders.  The  ob- 
jections will  be  considered  in  the  order  given. 

Section  5234  of  the  Revised  Statutes  of  the  United  States  (Comp. 
St.  1913,  §  9821),  after  providing  for  the  appointment  of  receivers  for 
defaulting  national  banks,  provides  as  follows : 

"Such  receiver,  under  the  direction  of  the  Comptroller,  shall  take  possession 
of  the  books,  records,  and  assets  of  every  description  of  such  association,  col- 
lect all  debts,  dues,  and  claims  belonging  to  it,  and,  upon  the  order  of  a  court 
of  record  of  competent  jurisdiction,  may  sell  or  compound  all  bad  or  doubt- 
ful debts,  and,  on  a  like  order,  may  sell  all  the  real  and  personal  property  of 
such  association,  on  such  terms  as  the  court  shall  direct;  and  may,  if  neces- 
sary to  pay  the  debts  of  such  association,  enforce  the  individual  liability  of 
the  stockholders.    ♦     ♦     ♦ " 

On  October  6,  1897,  pursuant  to  a  petition  filed  by  Baker  as  re- 
ceiver of  the  bank,  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Washington  entered  an  order  authorizing  and  empowering 
Baker  to  sell  at  private  sale  "all  assets  of  the  insolvent  bank  which 
were  in  his  judgment  bad  and  doubtful,  consisting  of  bills  receivable, 
judgments,  overdrafts,  stocks,  bonds,  warrants,  securities,  assessments 
upon  the  stockholders  of  said  bank,  and  other  personal  and  chattel 
property  and  evidences  of  indebtedness."  This  was  the  only  order  for 
the  sale  of  assets  of  the  bank  made  by  the  court.  The  authorization 
therein  given  was  clearly  insufficient  to  warrant  the  assignment  of  the 
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contract  for  the  purchase  of  the  tide  lands.  The  order  of  the  court 
applied  to  assets  of  the  bank  which  were  in  the  judgment  of  the 
receiver  bad  or  doubtful.  It  appeared  from  Baker's  letter  of  January 
26,  1897,  to  the  Comptroller  of  the  Currency,  that  the  right  of  pur- 
chase of  the  tide  lands  was  at  that  time,  in  his  judgment,  a  valuable 
asset  of  the  estate.  There  is  nothing  in  the  record  tending  to  show 
that  the  value  of  the  right  had  depreciated  between  the  date  of  Baker's 
letter  on  January  26,  1897,  and  November  26,  1897,  the  date  of  the 
assignment  of  the  contract  to  Simpson. 

But  there  is  a  stronger  reason  why  the  order  of  the  court  was  insuffi- 
cient to  confer  upon  the  receiver  authority  for  the  assignment  to  Simp- 
son. The  assets  to  be  sold  were  stated  to  consist  of  **bills  receivable, 
judgments,  overdrafts,  stocks,  bonds,  warrants,  securities,  assessments 
upon  the  stockholders  of  said  bank,  and  other  personal  and  chattel  prop- 
erty and  evidences  of  indebtedness."  The  order  of  the  court  in  terms 
applied  only  to  personal  property.  Under  the  decisions  of  the  Supreme 
Court  of  the  state  of  Washington,  the  interest  of  the  bank  in  the  tide 
lands  under  the  agreement  to  purchase  was  real  estate.  Washington 
Iron  Works  Co.  v.  Kin^  County,  20  Wash.  150,  54  Pac.  1004;  Trimble 
V.  Superior  Court,  31  Wash.  445,  72  Pac.  89,  66  L.  R.  A.  897;  State 
ex  rd.  Wilson  v.  Grays  Harbor  &  Puget  Sound  Ry.  Co.,  60  Wash. 
32, 110  Pac.  676. 

The  order  of  the  court  of  October  6,  1897,  did  not  authorize  the 
receiver  to  sell  real  estate,  and  no  order  was  ever  entered  or  made 
by  the  court  authorizing  such  sale.  But  whether  the  sale  and  assign- 
ment of  the  contract  by  Baker,  as  receiver,  to  Simpson,  without  an 
order  of  the  court,  could  alone  be  made  a  sufficient  basis  for  a  decree 
in  favor  of  the  plaintiff  in  this  suit,  is  a  question  we  do  not  decide. 
The  fact  that  there  was  no  order  made  for  the  sale  of  the  contract,  and 
it  was  therefore  made  and  assigned  without  legal  authority,  is  in  and  of 
itself  evidence  tending  to  show  the  concealment  and  fraudulent  char- 
acter of  the  transaction. 

[3]  We  pass,. therefore,  to  the  second  objection  urged  by  the  plain- 
tiflF  to  the  assignment  by  Baker  to  Simpson,  viz.,  that  it  was  made  sub- 
ject to  a  secret  trust  for  the  sole  use  and  benefit  of  Baker  and  for  the 
purpose  of  defrauding  the  Merchants'  National  Bank  of  Seattle  and 
its  creditors  and  stockholders. 

3.  The  contract  for  the  purchase  of  the  tide  lands  was  assigned  by 
Baker,  as  receiver  of  the  bank,  to  Simpson,  on  the  26th  day  of  Novem- 
ber, 1897.  The  consideration  named  therein  was  $198.80.  The  real 
consideration,  according  to  the  testimony  of  Baker,  was  $50;  the 
balance  of  the  consideration  named  in  the  assignment,  to  wit,  $148.80, 
representing  the  first  payment  on  the  contract  which  had  been  made 
by  the  bank  to  the  state  of  Washington  at  the  time  of  the  execution 
thereof.  Baker  further  testified  that  the  contract  covering  block  430 
was  resold  by  Simpson  to  him,  at  his  request,  in  March,  1899,  for  be- 
tween $300  and  $400,  which  represented  the  purchase  price  paid  by 
Simpson,  $198.80,  plus  the  payment  of  March,  1898,  to  the  state  of 
Washington,  $148.80,  together  with  interest.  No  written  assignment 
of  the  contract,  or  other  document  evidencing  the  transfer,  was  ever 
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executed ;  Baker  testifying  that  he  told  Simpson  he  would  like  to  have 
him  carry  the  title  for  him,  for  the  reason  that  there  were  at  that 
time  several  judgments  outstanding  against  him.  During  all  these 
transactions  Baker  continued  as  receiver  of  the  Merchants*  National 
Bank  of  Seattle.     He  resigned  as  such  receiver  in  April,  1899. 

The  title  to  the  contract  remained  in  Simpson  from  the  date  of  its 
assignment  to  him  by  Baker,  as  receiver,  until  August,  1905.  At  about 
this  time,  according  to  the  testimony  of  Baker,  he  took  up  with  Simp- 
son the  matter  of  acquiring  the  legal  title  to  the  contract.  Simpson  had 
made  all  of  the  annual  payments  to  the  state  of  Washington  pursuant 
to  the  terms  of  the  contract.  Baker  testified  that  he  gave  to  Sjmpson 
his  note  for  the  amount  of  these  various  payments,  and  at  his  (Baker's) 
request  the  title  to  the  contract  was  placed  in  the  name  of  Algernon  S. 
Norton,  Baker's  New  York  attorney.  The  record  shows  that  the  as- 
signment from  Simpson  to  Norton  was  executed  on  August  11,  1905. 
Thenceforth  the  contract  of  purchase,  and  (after  the  issuance  of  the 
patent  by  the  state  of  Washington  to  Norton  on  October  16,  1905)  the 
legal  .title  to  the  tide  lands,  remained  in  Norton  until  the  organization 
of  the  Seattle  Water  Front  Realty  Company  in  August,  1907.  The 
property  was  then  transferred  by  Norton  to  the  Realty  Company,  at 
the  request  of  Baker,  in  payment  of  the  complete  issue  of  its  capital 
stock  of  $250,000.  About  95  per  cent,  of  the  stock  was  issued  to  Bak- 
er, or  to  others  in  trust  for  him,  and  he  is  at  the  present  time  the  owner 
of  all  of  the  stock  of  the  Realty  Company,  with  the  exception  of  a  few 
shares  held  by  his  friends  for  voting  purposes.  Despite  Baker's  owner- 
ship of  practically  all  of  the  stock  of  the  Realty  Company,  neither  at 
the  time  of  the  organization  of  that  company  nor  at  any  time  since  its 
organization  has  he  held  office  in  the  company  in  any  capacity. 

Baker  testified  that  at  the  time  of  the  assignment  of  the  contract  by 
himself,  as  receiver  of  the  bank,  to  Simpson,  he  reserved  no  interest, 
present  or  expectant,  therein,  nor  did  he  at  that  time  have  any  expecta- 
tion of  ever  acquiring  any  interest  in  the  contract.  But  we  are  of  of>in- 
ion  that  the  testimony  of  the  other  witnesses  in  the  case,  viewed  in  the 
light  of  all  of  the  circumstances  surrounding  the  transfer  of  the  con- 
tract to  Simpson,  as  well  as  the  transactions  relating  to  the  subsequent 
transfers  of  the  contract,  contradicts  Baker's  testimony,  and  conclu- 
sively establishes  the  fact  that  the  assignment  of  the  contract  for  the 
purchase  of  the  tide  lands  by  Baker,  as  receiver  of  the  bank,  to  Simp- 
son, was  made  with  a  secret  understanding  between  Simpson  and  Baker 
that  the  contract  should  be  held  in  trust  by  Simpson  for  the  use  and 
benefit  of  Baker. 

It  appears  from  the  record  that  the  Klondike  gold  discovery  in 
Alaska  occurred  in  July,  1897.  There  is  abundant  testimony  tending 
to  show  that  real  estate  generally  in  Seattle,  and  the  tide  lands  particu- 
larly, were  greatly  increased  in  value  by  reason  thereof,  and  that  the 
fair  market  value  of  block  430  of  the  Seattle  tide  lands  in  November, 
1897,  was  $5,000.  The  contract  for  the  purchase  of  this  block  was  con- 
veyed by  Baker,  as  receiver,  to  Simpson,  for  $198.80.  The  testimony 
further  tended  to  show,  and  the  court  below  found,  that  the  market 
value  of  block  430  in  I^Iarch,  1899,  was  from  $5,000  to  $15,000.    Baker 
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repurchased  the  contract  from  Simpson  for  from  $300  to  $400.  In 
the  same  month  (March,  1899)  certain  portions  of  tide  lands  block  No. 
431,  adjoining  block  430,  were  sold  by  Baker,  as  receiver  of  the  bank,  to 
one  William  Pigott,  for  $1,700.  It  appears  from  the  testimony  that 
the  lajids  sold  to  Pigott  were  in  litigation,  and  were  of  less  value  than 
any  portion  of  block  430.  Had  the  assignment  of  the  contract  for  the 
purchase  of  the  tide  lands  from  Baker,  as  receiver,  to  Simpson,  been  a 
bona  fide  transaction,  vesting  in  Simpson  the  absolute  right  of  disposi- 
tion thereof,  it  is  absolutely  inconceivable  that  Simpson  would  have  re- 
conveyed  the  contract  to  Baker  for  $300  or  $400,  which  represented  no 
profit  to  Simpson,  but  solely  the  amount  of  money  which  he  had  ex- 
pended, with  interest,  and  at  a  time  when  adjoining  property  of  less 
value  was  selling  for  $1,700. 

Francis  Rotch,  a  witness  for  the  plaintiff,  testified  that  he  had  been 
bookkeeper  and  private  secretary  to  Simpson  from  1898  to  the  time  of 
Simpson's  death  in  1906.  He  testified  to  a  conversation  with  Simpson 
in  1900  respecting  an  interest  payment  which  had  become  due  on  block 
430.    Upon  asking  Simpson  if  he  should  pay  it,  Simpson  replied : 

"Yes,  pay  it ;   but  that  belongs  to  Charlie  Baker." 

The  witness  testified  that  he  paid  the  interest  and  charged  it  against 
Baker  in  his  books.  This  witness  testified  to  a  further  conversation 
with  Simpson  about  1902.  It  seemed  that  Simpson  had  been  selling  a 
lot  of  his  holdings  for  the  purpose  of  securing  cash.  In  response  to  a 
question  of  the  witness  as  to  whether  he  could  dispose  of  block  430, 
Simpson  replied: 

**No ;  Mp.  Baker  put  that  in  my  hands,  and  I  have  held  it  in  trust  for  him 
right  along.    We  can*t  dispose  of  that.*' 

Lester  Turner,  a  witness  for  the  plaintiflF,  testified  to  a  conversation 
with  Simpson  respecting  tide  lands,  in  the  year  1898  or  1899,  as  fol- 
lows : 

**He  told  me  that  a  portion  of  these  lands  belonged  to  Charlie  Baker ;  that 
he  was  carrying  the  title  for  him,  to  accommodate  him." 

Turner  testified  to  a  second  conversation  with  Simpson,  a  year  or  two 
later,  as  follows : 

"I  asked  him  how  he  came  to  hold  the  title  to  that  property  that  belonged 
to  Baker.  *Well,'  he  said,  *Baker  didn't  want  it  known  that  he  had  taken 
the  property  while  he  was  receiver  of  the  bank  and  it  might  not  bear  investi- 
gation,' and  he  was  carrying  it  for  him  for  that  reason." 

Mark  E.  Reed  was  a  son-in-law  of  Simpson,  and  had  charge  of  the 
properties  of  Simpson  under  a  general  power  of  attorney.  Reed  testi- 
fied to  a  conversation  between  himself  and  Simpson  with  respect  to  the 
tide  lands,  in  1904,  as  follows : 

"He  said:  *Now,  these  West  Seattle  tide  lands  belong  to  Charlie  Baker. 
When  you  are  reimbursed  for  the  amount  we  paid  on  it,  you  transfer  it.* " 

Baker  testified  that  Simpson  had  made  the  payments  to  the  state  of 
Washington  called  for  by  the  contract  of  purchase,  subsequent  to  its 
assignment  to  him,  and  prior  to  the  repurchase  by  Baker  in  March, 
1899.    But  there  was  introduced  in  evidence  the  following  letter,  writ- 
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ten  by  Baker  to  Reed  on  May  9,  1904,  during  the  pendency  of  the 
negotiations  for  the  transfer  from  Simpson  to  Baker,  or  to  Norton,  of 
the  legal  title  to  the  contract  (the  italics  are  ours) : 

"I  had  a  talk  with  Mr.  Simpson  in  S.  F.  about  the  tide  lands  which  he  holds 
in  trust  for  me.  I  asked  him  if  he  would  take  my  note  in  settlement  of  the 
advances  he  has  made,  together  with  the  interest  accrued  thereon.  The  flrH 
two  or  three  payments  I  made  myself.  Mr.  Slmpson*s  books,  however,  will 
show  the  status  of  the  account.  There  Is  one  more  payment  due  next  March 
to  complete  the  contract  with  the  state.  Mr.  S.  stated  that  you  held  his  gen- 
eral power  of  attorney  and  would  assign  the  certificate  back  to  me  or  my  or- 
der. I  wish  you  would  compile  a  statement  of  the  account  I  owe  to  Mr.  Simp- 
son, and  send  same,  together  with  note  for  the  account,  due  one  year  after 
date,  which  plan  Mr.  S.  consented  to  and  will  doubtless  advise  you  to  that  ef- 
fect. I  may  be  away  several  months,  and  I  may  have  occasion  to  use  the  Item, 
or  to  dispose  of  It,  and  so  I  think  it  had  better  be  put  In  the  shape  Indicated. 
My  address  will  be  as  below.  I  believe  there  is  an  item  to  my  credit  also  of 
a  certain  sum  for  right  of  way  across  the  tract  sold  to  the  N.  P." 

We  agree  with  the  court  below  that : 

"There  was  a  condition  of  mind  between  Baker  and  Simpson,  express  or 
otherwise,  which  was  that  Baker  should  have  block  430.  When  the  relation 
of  the  parties,  the  value  of  the  land,  and  all  of  the  circumstances  as  disclosed 
by  the  evidence,  are  analyzed  and  applied,  together  with  the  suppression  of 
the  ownership  of  defendant  Baker,  the  conclusion  Is  inevitable." 

The  rule  is  laid  down  by  the  text-writers,  and  adhered  to  in  many  au- 
thoritative decisions,  that  if  an  agent  or  trustee,  in  the  sale  of  prop- 
erty of  his  principal,  purchases  it  himself,  or  any  interest  therein,  ei- 
ther directly  or  through  the  instrumentality  of  a  third  person,  without 
the  knowledge  or  consent  of  the  principal,  the  sale  is  voidable,  and 
may  be  set  aside  at  the  option  of  the  principal.  Mechem  on  Agency,  §§ 
455,  461 ;  Michoud  v.  Girod,  4  How.  503,  11  L.  Ed.  1076;  Gardner  v. 
Ogden,  22  N.  Y.  327,  78  Am.  Dec.  192 ;  Grumley  v.  Webb,  44  Mo.  444, 
100  Am.  Dec.  304;  Mills  v.  Goodsell,  5  Conn.  475,  13  Am.  Dec.  90; 
Bain  v.  Brown,  56  N.  Y.  288. 

The  rule  is  one  calculated  to  promote  fair  dealing  between  an  agent 
or  trustee  and  his  principal.  It  is  but  one  of  the  many  safeguards 
which  the  law  has  thrown  around  those  occupying  positions  of  trust 
and  confidence.  It  prohibits  an  agent  or  trustee  from  becoming  a  par- 
ty to  a  transaction  in  which  he  may  be  in  a  position  to  injure  his  prin- 
cipal. As  stated  by  Judge  Manning  in  People  v.  Township  Board  of 
Overyssel,  11  Mich.  222,  225: 

"So  careful  is  the  law  in  guarding  against  the  abuse  of  fiduciary  relations 
that  It  win  not  permit  an  agent  to  act  for  himself  and  his  principal  In  the 
same  transaction,  as  to  buy  of  himself,  as  agent,  the  property  of  his  principal, 
or  the  like.  AU  such  transactions  are  void,  as  It  respects  his  principal,  unless 
ratified  by  him  with  a  full  knowledge  of  all  the  circumstances." 

The  leading  case  in  the  United  States  upon  this  subject  is  Michoud 
V.  Girod,  4  How.  503,  11  L.  Ed.  1076.  In  that  case  a  piece  of  prop- 
erty had  been  sold  at  a  fair  price  at  a  legally  conducted  judicial  sale. 
The  purchasers  within  a  short  time  reconveyed  it  to  the  executors  in- 
dividually. It  was  decided  that  the  purchasers  at  the  sale  were  purely 
nominal.    The  Supreme  Court  said : 

"The  morality  and  policy  of  the  law,  as  it  is  administered  In  courts  of  equity, 
induce  us  to  add  that  these  purchases  were  fraudulent  and  yoid,  and  may  be 
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declared  to  be  so,  without  further  inquiry,  upon  the  ground  that  they  were 
made  by  the  Intervention  of  persons  who  were  nominal  buyers  of  the  property 
for  the  purpose  of  conveying  it  to  the  executors.  Such  a  transaction  carries 
fraud  upon  the  face  of  it.  ♦  ♦  ♦  The  rule  of  equity  in  every  jurisdiction 
with  which  we  are  acquainted  is  that  a  purchase  by  a  trustee  or  agent  of  the 
particular  property  of  which  he  has  the  sale,  or  in  which  he  represents  an- 
other, whether  he  has  an  interest  in  it  or  not — ^per  inter  posltam  personam — 
carries  fraud  on  the  face  of  it." 

In  Boynton  v.  Brastow,  53  Me.  362,  real  estate  had  been  sold  by 
executors  and  subsequently  purchased  by  one  of  them  at  the  price  for 
which  it  had  been  sold.    The  court  said : 

"It  Is  enough,  however,  for  us  to  know  that  the  property  was  red  ceded  to 
one  of  the  trustees  for  the  same  consideration  for  which  it  was  sold,  before 
his  duties  as  trustee  were  ended.  Equity  will  not  permit  a  trustee  thus  to  deal 
with  a  trust  property,  except  for  the  benefit  of  the  cestui  que  trust.  Sound 
policy  requires  all  the  skill  and  efforts  of  a  trustee  to  be  used  for  the  benefit  of 
the  cestui  que  trust,  and  to  secure  this  end  his  private  interest  must  not  be 
allowed  to  come  In  conflict  with  his  duty.  If  a  trustee  should  be  allowed  to 
sell  the  trust's  estate,  and  then  immediately  buy  it  back  for  his  own  benefit, 
Us  private  interest  would  be  in  direct  conflict  with  his  duty.  To  enable  him 
to  buy  cheap,  he  must  sell  cheap.  Instead  of  making  known  its  good  qualities, 
and  its  real  value,  and  the  true  state  of  the  title,  he  would  be  influenced  to 
disparage  the  estate,  by  concealing,  as  far  as  he  could,  everything  which  would 
enhance  its  value,  and  to  avoid  clearing  up  any  clouds  that  might  hang  over 
the  title." 

In  Robertson  v.  Chapman,  152  U.  S.  673,  14  Sup.  Ct.  741,  38  L. 
Ed.  592,  the  facts  were  as  follows :  One  Polk  had  been  appointed  as 
agent  of  the  plaintiff,  Robertson,  for  the  purpose  of  selling  certain  real 
property  to  M.  O'Donohoe.  O'Donohoe  was  unable  to  complete  the 
payments  under  his  contract  of  purchase,  and  before  the  deed  was 
delivered  to  O'Donohoe,  and  while  the  same  was  in  the  hands  of 
Polk,  the  agent,  to  be  delivered  upon  payment  of  the  balance  of  the 
purchase  price  of  the  land,  Polk  took  over  the  O'Donohoe  contract  and 
completed  title  in  himself.  Robertson  subsequently  brought  suit 
against  Polk  and  his  partner,  Chapman,  to  set  aside  the  transaction, 
on  the  theory  that  Polk  could  not  properly  have  taken  title  to  the  prop- 
erty. Mr.  Justice  Harlan,  delivering  the  opinion  of  the  Supreme  Court 
of  the  United  States,  said : 

"If  an  agent  to  sell  effects  a  sale  to  himself,  under  the  cover  of  the  name  of 
another  person,  he  becomes,  in  respect  to  the  property,  a  trustee  for  the  prin- 
cipal, and  at  the  election  of  the  latter,  seasonably  made,  will  be  compelled 
to  surrender  it,  or,  if  he  has  disposed  of  it  to  a  bona  fide  purchaser,  to  account, 
not  only  for  its  real  value,  but  for  any  profit  realized  by  him  on  such  resale." 

The  court  found  that  Polk  had  not  been  guilty  of  dereliction  of  duty ; 
that  while  there  was  some  evidence  tending  to  show  that  he  desired, 
from  the  outset,  to  acquire  an  interest  in  the  property,  it  did  not  ap- 
pear that  he  intended  to  practice  any  deception  upon  the  plaintiff.  The 
court  also  found  that  Polk  had  not  intended  to  conceal  the  fact  of  his 
purchase  of  the  property.  It  accordingly  was  held  that  the  rule  quoted 
was  not  applicable  to  the  facts  of  that  case.    The  court  said : 

"A  real  bona  fide  sale  of  the  property,  through  the  agency  of  Polk,  and  upon 
the  terms  prescribed  by  the  plaintiff,  and  which  sale  was  substantially  com- 
pleted between  vendor  and  vendee,  intervened  between  Polk's  acceptance  of 
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the  position  of  agent  and  his  purchase  of  the  property  from  the  plalntifTs 
vendee.  Upon  this  ground,  the  decree  below  can  be  sustained,  without  impair- 
ing, in  any  degree,  the  rule  that  an  agent  will  not  be  permitted  to  become  the 
purchaser,  without  the  knowledge  or  consent  of  his  principal,  of  property  com- 
mitted to  him  for  sale.** 

The  defendants  earnestly  contend  that  the  facts  of  the  present  case 
bring  it  within  the  rule  laid  down  in  Robertson  v.  Chapman.  It  is  ob- 
vious that  that  rule  is  inapplicable  here.  Baker's  deceit,  as  we  have 
seen,  is  well  established.  Furthermore,  no  real  bona  fide  sale  of  the 
contract  for  the  purchase  of  the  tide  lands  had  intervened  between 
Baker's  appointment  as  receiver  of  the  bank,  and  his  purchase  of  the 
contract. 

[4]  4.  In  answer  to  the  contention  of  the  defendants  that  the  pres- 
ent suit  is  barred  by  laches,  little  need  be  said.  We  have  searched  the 
record  in  vain  for  testimony,  even  of  the  slightest,  tending  in  the  re- 
motest degree  to  show  either  actual  knowledge,  or  any  channel  leading 
to  knowledge,  on  the  part  of  the  plaintiff,  or  his  predecessors  in  office, 
or  the  Comptroller  of  the  Currency  of  the  United  States,  respecting  the 
purchase  by  Baker  of  the  contract  covering  the  tide  lands  during  the 
term  of  his  receivership.  During  Baker's  14  years*  ownership  of  this 
property,  never  once  has  it  appeared  in  his  name.  Although  Baker 
himself  testified  that,  when  he  negotiated  with  Simpson  for  the  trans- 
fer of  the  legal  title  to  the  contract  of  purchase,  to  himself,  all  out- 
standing claims  against  him  had  been  satisfied  and  he  was  practically 
out  of  debt,  nevertheless  the  title  to  the  contract  was  placed  in  the 
name  of  Norton,  his  New  York  attorney,  where  it  remained  until 
the  organization  of  the  Seattle  Water  Front  Realty  Company.  Al- 
though the  owner  of  practically  all  of  the  stock  of  that  company  from 
the  date  of  its  organization  down  to  the  present  time,  Baker  has  nev- 
er appeared  in  any  of  its  activities  as  an  officer  thereof,  or  in  any 
other  capacity.  Every  avenue  by  which  the  transactions  affecting  the 
transfer  of  real  property  generally  become  known  in  the  business 
world  has  been  guardedly  closed;  every  act  tending  to  show  the  re- 
lationship of  Baker  to  the  tide  lands  has  been  zealously  guarded. 

•*In  general,  length  of  time  is  no  bar  to  a  trust  clearly  established  to  have 
once  existed ;  and  where  fraud  is  imputed  and  proved,  length  of  time  ought 
not  to  exclude  relief.  Prevost  v.  Gratz,  6  Wheat.  481  [5  L.  Ed.  311].  Generally 
speaking,  when  a  party  has  been  guilty  of  such  laches  in  prosecuting  his  eq- 
uitable title  as  would  bar  him  if  his  title  were  solely  at  law,  he  will  be  barred 
in  equity,  from  a  wise  consideration  of  the  paramount  importance  of  quieting 
men's  titles,  and  upon  the  principle  that  *expedit  reipublicse  ut  sit  finis  litium' ; 
although  the  statutes  of  limitation  do  not  apply  to  any  equitable  demand, 
courts  of  equity  adopt  them,  or  at  least  generally  take  the  same  limitations 
for  their  guide,  in  cases  analogous  to  those  in  which  the  statutes  apply  at  law. 
10  Ves.  467 ;  1  Cox,  Ch.  149.  Still,  within  what  time  a  constructive  trust  will 
be  barred  must  depend  upon  the  circumstances  of  the  case.  Boone  v.  CliUes, 
10  Pet.  177,  9  L.  Ed.  388.  There  is  no  rule  in  equity  which  excludes  the  con- 
sideration of  circumstances,  and,  in  a  case  of  actual  fraud,  we  believe  no  case 
can  be  found  in  t-he  books  in  which  a  court  of  equity  has  refused  to  give  relief 
within  the  lifetime  of  either  of  the  parties  upon  whom  the  fraud  is  proved,  or 
within  30  years  after  it  has  been  discovered  or  becomes  known  to  the  party 
whose  rights  are  affected  by  it."  Michaud  v.  Girod,  4  How.  502,  660,  11  L,. 
Ed.  1070. 
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5.  The  court  below  decreed  that  the  plaintiff,  as  receiver,  pay  to  the 
clerk  of  the  court,  for  the  Seattle  Water  Front  Realty  Company,  the 
sum  of  $10,977.13,  being  the  amount  of  the  payments,  with  interest, 
made  by  the  defendants  to  the  state  of  Washington  under  the  con- 
tract for  the  purchase  of  the  tide  lands,  upon  the  harbor  lease,  and 
for  taxes.  The  defendants  assert  that  they  should  not  be  com- 
pelled to  reconvey  the  tide  lands  to  the  plaintiff,  as  receiver,  for  the 
reason  that  the  testimony  in  the  case  shows  that  the  receiver  has  no 
funds  in  his  hands,  and  that  there  are  no  assets  of  the  bank  except 
the  claim  asserted  in  this  suit.  But  such  defense  is  not  available  to 
the  defendants  on  this  appeal.  This  court  will  presume  that  the  mon- 
ey will  be  paid  into  the  court  below  for  the  defendants,  as  directed  by 
the  decree,  and  that  a  reconveyance  of  the  tide  lands  will  not  be  de- 
manded until  such  sum  has  been  paid  into  the. court  below. 

The  decree  of  the  court  below  is  affirmed. 

NOTE. 
Ef f  oot  of  Ultra  Vires  Acts  of  National  Bank. 

I.  In  General. 

(U.  S.)  Plaintiff's  testator  deposited  with  a  firm  of  brokers  certain  bonds  as 
margins  for  purchases  of  stocks,  and  the  brokers,  without  his  knowledge,  deliv- 
ered them  to  a  bank  under  a  standing  agreement,  previously  made,  that,  if  the 
brokers  became  indebted  to  the  bank,  it  might  at  any  time,  in  its  discretion, 
sell  any  collateral  held  by  it  to  secure  such  debt  On  the  day  of  the  pledge, 
but  not  In  pursuance  of  any  agreement  made  at  the  time  of  receiving  the 
bonds,  the  bank,  on  the  faith  of  the  bonds,  certified  and  subsequently  paid  cer- 
tain checks  drawn  by  the  brokers.  The  bank  took  the  bonds  in  good  faith, 
without  notice  of  the  testator's  tltla  Held,  that  the  bonds  wore  a  valid  se- 
curity for  the  debt  created  by  the  certified  checks,  notwithstanding  that  the 
certification  was  in  violation  of  Rev.  St  §  5208  (Comp.  St.  1913,  §  9770),  which 
makes  it  unlawful  for  any  national  bank  to  certify  any  check  unless  the  person 
drawing  the  same  has  on  deposit  sufllcient  money  to  meet  it;  and  plaintiff 
could  not  recover  the  bonds  without  first  paying  the  debt — Thompson  v.  St. 
Nicholas  Nat  Bank,  146  U.  S.  240,  13  Sup.  Ct  66,  36  L.  Ed.  956,  affinulng  113 
N.  Y.  325,  21  N.  E.  57. 

(U.  S.)  The  fact  that  a  contract  made  by  a  national  bank  to  receive  and 
collect  securities  and  reinvest  the  proceeds  for  the  owner  contained  provisions 
which  were  ultra  vires  does  not  relieve  the  bank  of  the  legal  obligation  to  re- 
turn the  securities  or  account  to  the  owner  for  their  value. — Elnunerllng  v. 
First  Nat  Bank,  97  Fed.  739,  38  C.  C.  A.  399. 

(U.  S.)  The  fact  that  a  national  bank  purchased  shares  of  its  own  stock 
ultra  vires  does  not  render  its  subsequent  sale  of  such  stock  to  another  un- 
lawful, or  the  stock  void  in  the  hands  of  the  purchaser ;  nor  does  it  constitute 
any  defense  to  an  action  by  a  receiver  of  the  bank  against  such  purchaser  to 
recover  an  assessment  made  after  the  bank's  insolvency. — ^Lantry  v.  Wallace, 
97  Fed.  865,  38  C.  C.  A.  510,  afllrmed  21  Sup.  Ct  878,  182  U.  S.  536,  45  L.  Ed. 
12ia 

(U.  S.)  An  act  of  a  national  bank,  void  because  ultra  vires,  cannot  be  made 
good  by  estoppel.— Merchants*  Bank  of  Valdosta  v.  Balrd,  160  Fed.  642,  90  C. 
C.  A.  338,  17  L.  R,  A.  (N.  S.)  526. 

(U.S.)  W.,  having  expressly  authorized  mortgaging  of  his  interest  in  a 
dredge  to  secure  money  to  build  it  and  to  carry  out  a  dredging  contract,  also 
knew  a  national  bank  was  financing  the  building,  and  the  amount  necessary 
exceeded  $60,000.  Held  that  W.  or  his  assignee  could  not  object  to  a  chattel 
mortgage  executed  to  the  bank  for  advancements  in  excess  of  one-tenth  of  Its 
capital  stock,  in  violation  of  Kev.  St  U.  S.  §  5200  (U.  S.  Oomp.  St  1901,  p. 
3494) ;  there  being  no  penalty  imposed  on  a  national  bank  for  violation  of  such 
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section,  unless  it  be  a  forfeiture  of  its  cliarter,  as  provided  by  section  5239.— 
The  Seattle,  170  Fed.  284,  95  C.  C.  A.  480. 

(U.  S.)  A  sale  of  corporate  stock  to  a  national  bank,  though  ultra  vires  be- 
tween the  parties,  passed  the  title  to  the  bank,  and  it  could  transfer  the  same 
to  a  purchaser  in  the  absence  of  a  prior  repudiation  of  the  transaction  by  ei- 
ther of  the  original  parties.— Barron  v.  McKlnnon,  196  Fed.  933,  116  C.  C.  A. 
48:3. 

(U.  S.)  A  national  bank  cannot  receive  money  equitably  belonging  to  an- 
other without  accounting  for  the  same,  even  though  it  was  received  as  an  in- 
cident of  a  contract  made  by  the  bank,  which  was  ultra  vires  and  not  enforce- 
able.— Equitable  Trust  Co.  of  New  York  v.  National  Bank  of  Commerce  in  St 
Louis,  211  Fed.  688. 

(Ga.)  A  national  bank  cannot  authorize  or  ratify  an  act  absolutely  ultra 
vires,  committed  by  its  agents  or  officers. — ^Hansford  v.  National  Bank  of 
Tifton,  73  S.  E.  405;   Roberts  v.  Same,  Id.  407. 

(Mass.)  Under  Rev.  St  U.  S.  §  5136  (U.  S.  Comp.  St.  1913,  §  9661),  a  con- 
tract made  by  a  national  bank  to  sell  stock  in  another  corporation,  title  to 
which  had  not  been  acquired  on  foreclosure  of  a  pledge,  was  ultra  vires  and 
unenforceable.— Hotchkin  v.  Third  Nat  Bank  of  Syracuse,  N.  Y.,  106  N.  E.  974. 

(Mich.)  A  mortgage  taken  by  a  national  bank  upon  real  estate,  in  violation 
of  the  national  banking  act,  is  not  invalid. — llfth  Nat  Bank  v.  Pierce,  75  N. 
W.  1058,  117  Mich.  376w 

(Neb.)  Where  notes  secured  by  mortgage  on  land  have  been  assigned  to  a 
national  bank,  and  by  it  to  a  bona  fide  purchaser,  the  latter  is  entitled  to  en- 
force the  security,  even  though  the  bank  could  not  have  done  so,  as  in  case 
the  assignment  to  it  was  for  other  than  a  debt  previously  contracted. — Rich- 
ards V.  Kountze,  4  Neb.  200. 

(Neb.)  An  owner  of  mortgaged  property  cannot  sue  to  enjoin  sale  under 
foreclosure,  on  the  ground  that  defendant  national  bank  had  taken  an  assign- 
ment of  the  decree  as  a  speculation,  in  contravention  of  the  national  banking 
act. — Buchanan  v.  Saunders  County  Nat  Bank,  94  N.  W.  631,  4  Neb.  (Unof.) 
410. 

(N.  Y.)  Where  a  national  bank  warranted  to  another  bank  payment  of  a 
loan  made  to  an  individual  in  order  that  the  national  bank  might  obtain  from 
the  amount  loaned  a  sum  in  which  the  individual  was  indebted  to  it,  conced- 
ing that  the  guaranty  was  ultra  vires,  it  was  liable  thereon  to  the  amount 
actually  received  by  it  under  the  transaction.  Judgment  105  N.  Y.  Supp.  1105» 
119  App.  Div.  889,  reversed. — Appleton  v.  Citizens'  Cent  Nat  Bank  of  New 
York,  83  N.  E.  470,  190  N.  Y.  417. 

(N.  Y.)  A  national  bank  may  enforce  a  real  estate  mortgage  assigned  to  an 
employ^  for  its  benefit,  though  it  is  subject  to  liability  to  the  federal  govern- 
ment for  exceeding  its  powers. — Slade  v.  Bennett,  118  N.  Y.  Supp.  278,  liJ3 
App.  I>iv.  666. 

(N.  Y.)  The  president  of  a  national  bank  who  largely  controlled  its  policies 
purchased  stock  in  violation  of  his  duty  so  as  to  make  him  liable  to  the  bank 
for  the  resulting  loss.  The  national  Treasury  Department  after  an  examina- 
tion required  the  bank  to  immediately  dispose  of  the  stock  which  could  not 
then  be  done  without  loss,  whereupon,  pursuant  to  an  arrangement  with  the 
department,  the  president  and  his  son  executed  a  bond  to  the  bank,  prepared 
by  the  Treasury  Department  conditioned  to  be  void  if  within  two  years  the 
bank  should  sell  the  stocks  and  realize  therefrom,  their  cost  whereupon  the 
Treasury  Department  withdrew  its  demand  for  the  immediate  sale  of  the 
stock.  Held,  that  the  execution  of  the  bond  was  not  an  agreement  by  the  bank 
not  to  sell  tlie  stocks  for  two  years  whatever  might  be  their  market  fluctua- 
tions, thereby  making  the  bank  to  speculate  in  stocks,  so  as  to  be  ultra  vires 
on  the  part  of  the  bank,  especially  when  considered  as  a  covenant  as  prescrib- 
ed in  Code  Glv.  Proc.  §  1915,  providing  that  a  bond  in  a  penal  sum  containing  a 
condition  to  the  eflfect  that  it  is  to  be  void  upon  the  performance  of  any  act 
has  the  same  effect  for  the  purpose  of  maintaining  an  action  thereon  as  if  it 
contained  a  covenant  to  perform  the  act  specified  in  the  condition. — First  Nat 
Bank  v.  Jenkins,  130  N.  Y.  Supp.  947,  73  Misc.  Rep.  277. 

(Tex.)  A  purchaser  of  drafts  with  bills  of  lading  covering  com  shipped  to 
plaintiff  for  sale  on  commission  sent  the  drafts  to  defendant,  a  national  bank. 
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for  collection,  with  Instructions  to  deliver  each  bill  of  lading  only  on  payment 
of  the  draft  attached  thereto.  Plaintiff  refused  to  accept  the  com,  and  the 
purchaser  wrote  to  the  bank,  authorizing  it  to  accept  drafts  drawn  by  plain- 
tiff on  the  shipper  in  part  payment  of  the  drafts  attached  to  the  bills  of  lad- 
ing, representing  differences  in  the  price  for  which  the  com  was  sold;  but 
plaintiff  paid  the  original  drafts  to  the  b&nk.  in  full,  and  drew  on  the  shipper 
for  the  difference,  which  drafts  the  bank  promised  to  pay,  without  authority 
from  the  purchaser,  and  without  consideration,  and  which  drafts  the  shipper 
refused  to  pay  on  presentment.  Held,  that  since  a  national  bank  has  no  power 
to  loan  its  credit,  except  in  the  ordinary  course  of  banking,  defendant  bank 
was  not  liable  on  the  drafts  drawn  on  the  shipper  for  the  differences,  and 
hence  an  action  thereon  could  not  be  maintained  against  the  purchaser  (who 
was  a  resident  of  another  county)  in  the  county  of  the  bank's  domicile  by  Join- 
ing it  as  a  party  defendant. — Groos  v.  Brewster,  55  S.  W.  590. 

(Va.)  In  an  action  to  rescind  for  fraud  a  contract  as  a  part  of  which  a 
national  bank  agreed  to  discount  notes  and  renew  them  from  time  to  time  un- 
til they  were  discharged  as  provided,  it  was  Immaterial  whether  the  agreement 
by  the  bank  was  beyond  its  powers  under  the  federal  statutes ;  the  action  be- 
ing not  to  enforce,  but  to  rescind,  the  contract. — Baker  v.  Berry  Hill  Mineral 
Springs  Co.,  65  S.  B.  656,  109  Va.  776. 

II.    Defense  of  Ultra  Vires  in  Action  by  Bank. 

(U.  S.)  While  a  loan  made  by  a  national  bank  to  a  customer,  exceeding  one- 
tenth  of  its  capital  stock,  is  prohibited  by  Act  June  3, 1864,  c.  106,  §  29,  13  Stat. 
p.  99  (Comp.  St  1913,  §  9761),  and  subjects  the  bank  to  forfeiture  of  its  char- 
ter at  the  option  of  the  federal  authorities,  such  loan  is  not  thereby  rendered 
void,  but  may  be  enforced  by  the  bank,  notwithstanding  the  prohibition  of 
the  statute. — Shoemaker  v.  National  Mechanics*  Bank,  Fed.  Cas.  No.  12,801 
(2  Abb.  U.  S.  416,  1  Hughes,  101) ;  Stewart  v.  National  Union  Bank,  Id.  13,435 
(2  Abb.  U.  S.  424). 

(U.  S)  A  defendant  sued  by  a  national  bank  for  moneys  it  loaned  him  can- 
not set  up  as  a  bar  that  they  exceeded  in  amount  one-tenth  part  of  its  capital 
stock  actually  paid  in.— Gold-Min.  Co.  v.  National  Bank,  96  U.  S.  640,  24  U 
Ed.  648. 

(U.  S.)  A  national  bank  may  enforce  against  the  mortgagee,  and  parties 
claiming  under  him  with  notice,  a  mortgage  of  lands  executed  to  it  as  collater- 
al security  for  his  then  existing  indebtedness  to  it  and  such  as  he  might  there- 
after incur.  An  objection  to  the  taking  of  such  a  mortgage  as  security  for  fu- 
ture advances  can  only  be  urged  by  the  United  States. — ^National  Bank  v.  Whit- 
ney. 103  U.  S.  99,  26  L.  Ed.  443. 

(U.  S.)  Under  Rev.  St.  U.  S.  §  5200  (Comp.  St.  1913,  §  9761)  providing  that 
the  amount  for  which  any  one  individual  or  firm  shall  be  indebted  to  a  nation- 
al bank  shall  not  exceed  a  certain  sum,  when  such  a  bank  violates  the  provision 
by  lending  to  one  person  an  amount  in  excess  of  the  limit,  such  person  cannot 
set  up  the  violation  of  the  statute  as  a  defense  to  his  liability  on  the  note.  If  a 
penalty  is  to  be  enforced  against  the  bank,  it  can  be  done  only  at  the  instance 
of  the  government.  A  contract  entered  into  by  the  bank  in  violation  of  this 
section  is  not  void. — Wyman  v.  Citizens*  Nat.  Bank,  29  Fed.  734. 

(Ark.)  A  borrower  from  a  national  bank  of  an  amount  in  excess  of  the 
amount  allowed  under  national  banking  act  cannot  plead  such  act  to  defeat  an 
action  to  recover  the  loan. — Richeson  v.  National  Bank  of  Mena,  132  S.  W.  913. 

(111.)  Real  estate  securities  taken  by  national  banks  are  not  void,  but  only 
voidable,  and  the  sovereign  alone  can  object. — Warner  v.  De  Witt  County  Nat. 
Bank,  4  lU.  App.  (4  Bradw.)  305. 

(111.)  The  fact  that  a  contract  made  by  a  national  bank  is  ultra  vires,  as 
contrary  to  the  national  bank  act.  cannot  be  set  up  in  defense  to  an  action 
growing  out  of  such  contract. — Voltz  v.  National  Bank  of  Illinois,  158  111.  532, 
42  N.  E.  69,  30  L.  R.  A.  155,  affirming  57  111.  App.  360,  following  National  Bank 
T.  Matthews,  98  U.  S.  621,  25  L.  Ed.  188. 

(Iowa)  Under  Rev.  St.  U.  S.  §  5136  (Comp.  St  1913,  §  9661),  defining  the 
powers  of  national  banks,  and  authorizing  them  to  loan  on  personal  security, 
a  mortgage  on  real  estate  taken  to  secure  a  contemporaneous  loan  of  a  bank 
is  not  void,  though  the  bank  may  be  punished  by  the  proper  public  authorities 


Digitized  by 


Google 


336  136  C.  O.  A.  REPORTS 

for  violation  of  Its  diarter. — First  Nat.  Bank  v.  Elmore,  52  Iowa,  541,  3  N. 
W.  547. 

(Iowa)  The  defense  cannot  be  urged,  to  defeat  securities  given  for  a  loan 
made  by  a  national  bank,  that  the  loan  was  for  .an  amount  in  excess  of  the 
restriction  of  the  United  States  statute  upon  the  amount  of  loans  which  may- 
be made  by  such  banks. — Mills  County  Nat.  Bank  v.  Perry,  72  Iowa,  15,  33 
N.  W.  341. 

(Kan.)  The  defense  of  ultra  vires  is  not  available  either  to  one  who  has 
borrowed  money  of  a  national  bank  on  security  upon  which  it  is  not  allowed 
by  law  to  loan,  or  to  a  creditor  of  his,  who  has  obtained  possession  of  the 
property,  and  is  chargeable  with  knowledge  of  the  facts. — Farmers*  Nat. 
Bank  v.  Robinson,  53  Pac.  762,  59  Kan.  777. 

(La.)  Under  repeated  decisions  of  the  United  States  Supreme  Court,  the 
objection  that  a  national  bank  has  loaned  money  on  real  estate,  in  violation  of 
the  prohibition  of  the  national  banking  laws,  does  not  lie  in  the  mouth  of  the 
delinquent  debtor  of  such  loan,  and  does  not  disable  the  bank  from  enforcing 
the  same  by  foreclosing  the  mortgage ;  but  the  United  States  alone  can  com- 
plain of  such  violation. — State  Nat  Bank  v.  Flathers,  45  La.  Ann.  75,  12 
South.  243,  40  Am.  St.  Rep.  216. 

(Mass.)  Where  a  national  bank  purchased  a  promissory  note,  indorsed  by 
the  payee,  the  latter  cannot  set  up  as  defense,  in  an  action  by  the  bank,  a 
contract  made  by  the  bank  with  a  third  person  at  the  time  of  the  purchase, 
which  contract  was  ultra  vires  and  the  subject-matter  of  which  was  the 
note.— National  Pemberton  Bank  v.  Porter,  125  Mass.  333,  28  Am.  Rep.  235. 

(Mass.)  A  national  bank  which  purchases  a  promissory  note  from  an  in- 
dorsee may  maintain  an  action  thereon  in  its  own  name  against  a  prior  party 
thereto,  without  regard  to  the  question  whether  the  purchase  was  one  which 
it  was  authorized  l)y  law  to  malte. — Atlas  Nat  Bank  v.  Savery,  127  Mass.  75. 

(Mass.)  The  prohibition  of  Rev.  St.  U.  S.  §  5200  (Comp.  St  1913,  §  9761), 
that  the  total  liabilities  to  any  national  bank  of  any  person,  company,  cor- 
poration, or  firm  for  money  borrowed,  including  in  them  **the  liabilities  of  the 
several  members  thereof,  shall  at  no  time  exceed  one-tenth  part"  of  the  cap- 
ital stock  actually  paid  lii,  does  not  prevent  a  bank  from  recovering  of  a  i)er- 
son  to  whom  It  has  loaned  a  sum  greater  than  10  per  cent  of  its  capital  stock 
the  excess  of  the  loan  over  such  limit. — Corcoran  v.  Batchelder,  147  Mass. 
541,  18  N.  E.  420. 

(Mass.)  Even  if,  under  Act  June  3,  1864,  c.  106,  13  Stat  101,  S  8  (Comp.  St 
1913,  §  9661),  authorizing  national  banks  to  "discount  and  negotiate"  notes, 
the  purchase  of  a  note  by  such  a  bank  is  ultra  vires,  it  is  an  ordinary  contxact, 
not  being  made  penal  or  expressly  forbidden,  and  the  maker  or  indorser  can- 
not defend  on  the  ground  that  the  bank  has  acquired  no  title.  The  violation 
of  the  law  can  be  availed  of  only  in  proceedings  against  the  bank,  in  the  in- 
terest of  the  public,  to  deprive  it  of  its  charter. — Prescott  Nat  Bank  v.  But- 
ler, 157  Mass.  548,  32  N.  E.  909. 

(Minn.)  A  recovery  by  a  national  bank  upon  promissory  notes  purchased 
by  it  cannot  be  defeated  by  the  plea  that  such  purchase  was  ultra  vires. — 
Merchants'  Nat  Bank  v.  Hanson,  33  Minn.  40,  21  N.  W.  849,  53  Am.  Rep.  5, 
overruling' First  Nat.  Bank  v.  Pierson,  24  Minn.  140,  31  Am.  Rep.  341. 

(Mo.)  If  a  note  secured  by  a  deed  of  trust  on  real  estate  be  discounted  by 
a  national  bank,  the  security  passes  to  the  bank,  and  may  be  enforced  by  it 
Neither  the  borrower  nor  a  creditor  of  the  borrower  can  take  advantage  of 
the  fact  that  such  a  transaction  violates  section  5137  of  the  national  bank- 
ing act  (U.  S.  Comp.  St.  1913,  §  9674).  The  bank  is  only  liable  to  the  United 
States,  which  can  revoke  its  charter. — Thornton  v.  National  Exch.  Bank,  71 
Mo.  221. 

(Mo.)  It  is  no  defense  to  the  maker  of  a  nonnegotiable  note,  discounted 
with  a  national  bank,  that  such  banks  have  no  right  to  deal  in  that  kind  of 
paper.— First  Nat  Bank  v.  Glllllan,  72  Mo.  77. 

(M<J.)  Though  a  national  bank  is  forbidden  to  lend  money  on  real  estate 
security,  it  can  enforce  such  security,  if  taken;  and,  where  it  takes  a  note 
without  knowledge  that  it  is  so  secured,  it  may  claim  and  enforce  the  same 
when  afterwards  discovered. — George  v.  Somerville,  54  S.  W.  491,  153  Mo.  7. 

(Neb.)    Where  security  on  real  estate  has  been  taken  by  a  national  bank 
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on  a  contemporaneous  loan,  the  same  may  be  enforced,  notwithstanding  the 
IMX>ylslons  of  the  United  States  statute  prohibiting  that  character  of  security. 
—First  Nat  Bank  v.  Grosshans,  85  N.  W.  542,  61  Neb.  575. 

(Neb.)  One  who  has  borrowed  money  of  a  national  bank  cannot  defend 
proceedings  for  a  sale  of  securities  pledged,  on  the  ground  that  the  bank  has 
violated  the  banking  law  by  taking  such  securities. — ^Union  Nat  Bank- v.  Tou- 
zalin  Imp.  Ck).,  95  N.  W.  489,  1  Neb.  (Unof.)  116. 

(N.  J.)  Mortgages  given  to  a  national  bank  to  secure  contemporaneous  loans 
of  money  by  discounting  commercial  paper  in  the  usual  course  of  business 
are  not  void  under  Rev.  St  U.  S.  §§  5136,  5137  (Comp.  St  1913,  §§  9661,  9674). 
They  are  only  voidable,  and  the  government  alone  can  object—Graham  v.  Na- 
tional Bank  of  New  York,  32  N.  J.  Eq.  (5  Stew.)  804. 

(N.  Y.)  A  national  bank  Indorsed  a  certain  note  for  the  accommodation  of 
the  maker,  and  when  it  became  due  the  bank  paid  it,  and  brought  suit  against 
the  maker,  who  set  up  as  a  defense  that  the  bank  had  no  power  tp  so  in- 
dorse. Held  that,  even  if  the  indorsement  be  void,  the  note  is  valid,  and  the 
bank  Is  entitled  to  recover. — Gloversville  Nat.  Bank  v.  Wells,  15  Hun,  51. 

(N.  C.)  Even  if  taking  a  mortgage  on  real  estate  by  a  national  bank  were 
ultra  vires,  the  mortgage  would  not  be  void,  but  only  an  offense  against  the 
United  States,  of  which  the  mortgagor  could  not  avail  himself  to  defeat  his 
own  deed.— Oldham  v.  First  Nat  Bank,  85  N.  C.  240. 

(Ohio)  Where  a  national  bank  makes  to  one  of  its  directors  a  loan  of  mon- 
ey, wMch  In  amount  and  in  the  rate  of  Interest  Is  in  contravention  of  the  na- 
tional banking  act,  the  borrower  is  not  estopped  to  defend  against  a  recovery 
of  interest— Bank  of  Cadiz  v.  Slemmons,  34  Ohio  St  142,  32  Am.  Rep.  364. 

(Or.)  The  fact  that  a  note  in  favor  of  a  national  bank  was  not  executed 
by  the  real  debtor,  for  the  purpose  of  evading  Rev.  St  U.  S.  §  5200  (Comp. 
St  1913,  §  9761),  which  prohibits  national  banks  from  loaning  to  any  one  per- 
son or  corporation  an  amount  in  excess  of  one-tenth  of  Its  capital  stock,  does 
not  prevent  the  bank  from  enforcing  the  note  against  the  maker,  since  the 
federal  courts,  whose  decision  on  the  construction  of  federal  statutes  is  bind- 
ing on  state  courts,  have  decided  that  a  violation  of  this  section  by  the  banks 
cannot  be  taken  advantage  of  by  the  debtors,  but  only  by  the  government — 
Portland  Nat  Bank  v.  Scott,  20  Or.  421,  26  Pac.  276. 

(Pa.)  The  fact  that  a  bank,  contrary  to  the  provisions  of  the  national 
bank  act  of  1864,  has  lent  in  excess  of  one-tenth  of  Its  capital,  will  not  avoid 
the  loan,  if  the  excess  was  by  mistake  or  Ignorance,  or  known  to  the  bank 
only.— O'Hare  v.  Second  Nat.  Bank,  77  Pa.  (27  P.  F.  Smith)  96. 

(S.  D.)  Want  of  authority  in  plaintiff  national  bank  to  purchase  a  nego- 
tiable note  cannot  be  pleaded  by  the  maker  of  the  note  in  defense. — First 
Nat  Bank  v.  Smith,  8  S.  D.  7,  65  N.  W.  437,  439. 

(Tex.)  A  national  bank,  having  joined  with  other  persons  In  a  partnership 
to  operate  a  mill,  cannot  be  prevented  from  recovering  moneys  loaned  to  the 
firm,  on  the  ground  that  it  had  no  power  to  become  a  partner  in  a  mill. — Cam- 
eron V.  First  Nat  Bank  (Civ.  App.)  34  S.  W.  178,  affirming  23  S.  W.  334. 

III.  Right  of  Bank  to  Set  up  Defense  of  Ultra  Vibes. 

(U.S.)  A  national  bank  has  no  authority  to  lend  its  credit  on  personal 
security;  and  one  who  knowingly  takes  as  collateral  security  drafts  of  a  na- 
tional bank  drawn  for  the  accommodation  of  one  of  its  customers  cannot 
recover  thereon. — Johnston  v.  Charlottesville  Nat  Bank,  Fed.  Cas.  No.  7,425 
13  Hughes,  657]. 

(U.  S.)  Though  the  national  bank  act  does  not  authorize  a  bank  to  enter 
into  a  contract  to  buy  certain  bonds  and  return  them  to  the  seller  at  the  pur- 
chase price,  yet  when  the  amount  which  it  paid  for  the  bonds  is  tendered 
back  to  it  and  their  surrender  demanded,  its  authority  to  retain  them  no 
longer  exists;  and  the  fact  that  the  contract  under  which  it  obtained  them 
may  be  illegal  will  not  prevent  the  seller  from  maintaining  an  action  for  their 
value,  as  such  action  Is  not  in  affirmance  of  the  contract  but  in  disaffirmance 
of  It,  and  to  prevent  the  bank  from  retaining  the  benefit  which  It  has  derived 
from  Its  unlawful  act — Logan  County  Nat  Bank  v.  Townsend,  139  U.  S. 
67, 11  Sup.  Ct  496,  35  L.  Ed.  107,  affirming  3  S.  W.  122. 
136C.O.A.— 22 
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(U.  S.)  A  national  bank  having  purchased  the  stock  of  a  dealer  in  wall 
paper  at  a  sale  under  an  execution  In  its  favor,  and  organized  a  corporation 
to  dispose  of  it,  new  stock  was  purchased  on  credit;  the  bank,  through  its 
cashier,  informing  the  seller  of  its  relation  to  the  corporation,  and  that  it 
would  see  that  the  bills  were  paid.  Held,  that  the  bank  could  not  defeat  an 
action  for  the  price  because  of  want  of  power  to  make  the  purchase. — Amer- 
ican Nat.  Bank  v.  National  Wall-Paper  Co.,  77  Fed.  85,  23  C.  C.  A.  33. 

(U.  S.)  The  purchase  by  a  national  bank  of  the  stock  of  another  corpora- 
tion, not  as  incidental  to  the  banking  business,  being  void,  cannot  be  ratified, 
and  therefore  the  bank  is  not  estopped  to  deny  its  liability  for  the  debts  of 
such  corporation,  though  it  has  received  dividends  on  the  stocli, — California 
Nat.  Bank  v.  Kennedy,  17  Sup.  Ct  aSl,  167  U.S.  362,  42  L.  Ed.  198. 

(U.  S.)  It  Is  no  defense  to  an  action  against  a  national  bank  for  money 
had  and  received  that  the  collateral  security  it  gave  to  plaintiff  was  issued 
without,  authority  of  law.— Williams  v.  American  Nat  Bank,  85  Fed.  376,  29 
C.  C.  A.  203. 

(U.  S.)  A  national  bank,  which,  as  a  matter  of  fact,  purchased,  and  held 
as  an  investment,  shares  of  stock  in  a  second  national  bank,  and  received 
dividends  thereon,  is  not  thereby  estopped  to  plead  the  unlawfulness  of  Its 
action  in  defeuse  to  an  action  by  the  receiver  of  the  second  bank,  after  its  in- 
solvency, to  collect  an  assessment  made  on  the  shareholders  by  the  comp- 
troller. The  contract  by  which  it  assumed  to  become  a  shareholder,  being 
ultra  vires  and  in  contravention  of  the  policy  of  the  statute,  was  not  merely 
voidable,  but  void,  and  could  not  be  given  validity,  nor  made  the  foundation 
of  any  right  of  action,  by  any  subsequent  ratification  or  act  of  performance. 
Judgment,  79  Fed.  51,  24  C.  C.  A.  444,  reversed.— First  Nat  Bank  v.  Hawkins, 
19  Sup.  Ct.  739,  174  U.  S.  364,  43  L.  Ed.  1007. 

(U.  S.)  A  national  bank  which  Itself  purchased  notes  It  had  been  authorized 
by  the  owner  to  sell  to  a  third  paxty,  and  which  thus  became,  under  general 
principles  of  law,  liable  for  their  value  as  for  conversion,  is  not  protected  from 
such  liability  by  the  national  banking  act,  even  though  it  was  not  witliin  its 
powers  to  act  as  agent  for  the  sale  of  the  notes. — First  Nat  Bank  v.  Anderson, 
19  Sup.  Ct.  284,  172  U.  S.  573,  43  L.  Ed.  558. 

(U.  S.)  A  national  bank  advised  plaintiff  that  it  would  pay  all  checks  of  a 
third  person,  although  such  person  had  no  funds  on  deposit,  as  was  known  to 
both  plaintiff  and  the  bank.  In  reliance  on  such  promise,  plaintiff  cashed 
checks  of  such  person,  and  transmitted  them  to  the  bank  for  payment  The 
bank  issued  and  sent  to  plaintiff  its  drafts  on  a  correspondent  for  the  amount 
of  the  checks,  which  drafts  were  refused  payment  Held,  that  the  contract 
was  one  purely  of  guaranty,  and  was  ultra  vires  on  tlie  part  of  the  bank,  and 
the  transaction  gave  plaintiff  no  right  of  action  against  It  on  the  drafts.  Judg- 
ment (C.  C.)  87  Fed.  430,  affirmed. — Bowen  v.  Needles  Nat  Bank,  W  Fed.  925, 
36  C.  C.  A.  553. 

(U.  S.)  Want  of  authority  of  a  national  bank  to  subscribe  for  capttal  stock 
in  a  speculative  enterprise  is  a  valid  defense  to  an  action  against  it  to  en- 
force its  statutory  liability  as  a  stockholder. — First  Nat.  Bank  v.  Converse,  26 
Sup.  Ct.  306,  200  U.  S.  425,  50  L.  Ed.  537. 

(U.  S.)  The  want  of  authority  of  a  national  bank  to  become  the  absolute 
owner,  in  satisfaction  of  a  debt,  of  shares  represented  by  transferable  cer- 
tificates In  a  partnership  formed  to  purchase,  improve,  divide  into  lots,  and 
sell  a  leasehold,  is  a  valid  defense  to  an  action  against  it  founded  upon  its 
liability  for  the  partnership  debts. — ^Merchants*  Nat.  Bank  v.  Wehrmann,  26 
Sup.  Ct.  613,  202  U.  S.  295,  50  L.  Ed.  1036. 

(U.  S.)  A  national  bank  which,  in  pursuance  of  a  previous  agreement  witli 
its  debtor  that  he  will  devote  to  the  discharge  of  his  indebtedness  a  part  of  the 
proceeds  of  a  loan  to  be  obtained  by  him  from  another  bank,  requests  the  mak- 
ing of  such  loan,  and  guarantees  its  payment  at  maturity,  must  account  to 
the  lending  bank  for  the  sum  which  It  receives  for  its  own  use  in  the  executlwi 
of  the  agreement,  even  though  such  guaranty  is  beyond  its  powers  under  the 
national  banking  statutes.  Judgment,  Appleton  v.  Citizens'  Cent  Nat  Bank 
of  New  York,  83  N.  E.  470,  190  N.  Y.  417,  affirmed.— Citizens'  Cent.  Nat  Bank 
of  New  York  v.  Appleton,  30  Sup.  Ct.  364,  216  U.  S.  196,  54  L.  Ed.  443. 

(Ala.)    A  national  bank  cannot  escape  liability  to  a  depositor  for  mcmey 
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which  he  placed  In  Its  hands  by  pleading  that  it  made  with  him  an  ultra  vires 
agreement  to  pay  out  the  money  to  some  third  person  on  deposit  of  collaterals 
for  his  benefit,  when  the  evidence  shows  it  paid  out  the  money  without  taking 
the  collaterals  agreed  on. — First  Nat.  Bank  v.  Henry,  49  South.  97. 

(Cal.)  A  national  bank  which  deals  in  stocks  of  another  corporation,  In 
violation  of  the  national  banking  law,  may  urge  Its  want  of  power  in  avoidance 
of  liability  as  a  stockholder;  and  this,  though  it  accepted  dividends  on  such 
stock.-— Chemical  Nat  Bank  v.  Havermale,  52  Pac.  1071,  120  Cal.  601,  65  Am. 
St.  Rep.  206. 

(IlL)  A  bank  is  liable  to  the  owner  of  a  lot  of  whisky  intrusted  to  it  for 
shipment  and  sale,  for  the  proceeds,  independently  of  the  question  whether 
national  banks  are  by  their  charters  authorized  to  sell  produce  on  commis- 
sion.^First  Nat  Bank  v.  Priest,  50  IlL  321. 

(111.)  A  national  bank,  having  taken  as  security  for  a  pre-existing  debt  a 
conveyance  of  a  warehouse  or  elevator  for  storing  grain,  placed  parties  In 
charge  to  continue  the  business  as  its  agents.  A.,  who  held  a  receipt  from 
former  custodians  of  the  elevator  for  a  certain  quantity  of  grain  stored  there- 
in, and  mixed,  as  was  customary,  with  other  grain  of  the  same  quality,  made  a 
demand  on  the  bank  therefor,  and,  delivery  of  the  same  being  refused,  brought 
suit  for  its  conversion.  It  appeared  that  when  the  bank  took  possession  of  the 
elevator  there  was  enough  grain  therein  of  the  kind  described  in  A.*s  receipt  to 
cover  all  receipts  for  such  grain  then  outstanding.  Held,  that  the  bank  had 
power  to  take  the  elevator  as  security  for  its  debt,  and,  even  admitting  that 
carrying  on  the  warehouse  business  was  ultra  vires,  still  it  was  its  duty  to 
hold  the  grain  therein  for  the  proper  owners,  and  that  it  was,  therefore,  liable. 
—German  Nat.  Bank  v.  Meadowcroft,  4  111.  App.  (4  Bradw.)  630. 

(111.)  Under  the  provision  of  the  national  banking  law  (Rev.  St  U.  S.  § 
5136  [Comp.  St  1913,  §  9661])  that  "no  association  shall  transact  any  business, 
except  such  as  is  incidental  and  necessarily  preliminary  to  its  organization, 
until  it  has  been  authorized  by  the  comptroller  of  the  currency  to  commence 
the  business  of  banking,"  a  lease  by  an  association  formed  under  said  act,  but 
not  authorized  by  the  comptroller  to  commence  the  business  of  banking,  of 
premises  "to  be  used  as  a  banking  office,  and  for  no  other  purpose,"  is  ultra 
vires  and  void,  and  there  can  be  no  recovery  against  the  association  for  the 
rental  of  such  premises,  except  upon  the  ground  and  to  the  extent  of  the 
benefits  received.— McCormick  v.  Market  Nat.  Bank,  162  111.  100,  44  N.  E.  381, 
affirming  61  lU.  App.  33;  aflirmed  in  165  U.  S.  538,  17  Sup.  Ot  433,  41  Lt  Ed. 
817. 

(Kan.)  A  national  bank  which,  to  secure  its  claims,  takes  possession,  by  its 
cashier,  of  goods  under  a  chattel  mortgage,  and  disposes  of  them,  cannot  claim 
Immunity  from  liability  for  any  surplus  remaining  after  payment  of  its  claims, 
on  the  ground  that  its  cashier,  being  an  officer  of  a  national  bank,  exceeded  his 
powers,  and  acted  ultra  vires. — Cooper  v.  First  Nat.  Bank,  40  Kan.  5,  18  Pac. 
937. 

(Ky.)  Where  one  sells  bonds  to  a  national  bank  at  a  certain  price,  'the  bank 
agreeing  to  resell  the  bonds  to  the  vendor  at  the  same  price  or  less,  but,  the 
bonds  subsequently  appreciating,  in  value,  the  bank  refused  to  resell  them, 
held,  in  a  suit  by  the  vendor  for  the  breach  of  contract,  that  the  bank  cannot 
escape  liability  by  setting  up  that  it  had  no  authority,  under  the  national  bank 
act,  to  buy  the  bonds,  as  it  might  have  discharged  its  obligation  by  returning 
the  bonds,  and  receiving  back  the  purchase  money ;  and  to  permit  it  to  retain 
the  bonds  would  be  to  allow  it  to  profit  by  its  own  violation  of  the  act. — Logan 
County  Nat  Bank  v.  Townsend,  3  S.  W.  122. 

<Mass.)  The  cashier  of  a  national  bank,  on  behalf  of  the  bank,  received  a 
deposit  under  the  agreement  that  it  was  to  be  invested  by  the  bank  in  stocks 
and  bonds  for  the  benefit  of  the  depositor.  Held,  that  the  bank  was  liable  for 
the  return  of  the  money,  notwithstanding  the  agreement  on  which  it  was  re- 
ceiyed  may  have  been  ultra  vires ;  and  the  fact  that  the  cashier  embezzled  the 
money  does  not  affect  the  banker's  liability. — L*Herbette  v.  Pittsfield  Nat 
Bank,  162  Mass.  137,  38  N.  E.  368,  44  Am.  St  Rep.  354. 

(Mass.)  In  an  action  for  breach  of  an  agreement  by  a  national  bank  to  pro- 
cure a  person  applications  for  insurance,  if  he  would  procure  for  it  a  cus- 
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tomer,  the  bank  may  set  up  the  defense  of  ultra  vires. — ^Dresser  v.  Traders* 
Nat.  Bank,  165  Mass.  120,  42  N.  B.  567. 

(Mo.)  When  a  national  bank  enters  Into  a  contract  which  Is  beyond  its  pow- 
ers, It  cannot  be  estopped  from  pleading  ultra  vires  by  the  performance  of  the 
contract  by  the  other  party. — First  Nat.  Bank  v.  American  Nat  Bank,  72  S.  W. 
1059,  173  Mo.  153. 

(Neb.)  Act  Cong.  June  3,  1864,  c.  106,  §  36,  13  Stat.  110  (U.  S.  Ckmip.  St. 
1913,  §  9764),  prohibiting  a  national  bank  from  making  loans  on  security  of 
shares  of  its  own  stock,  or  from  purchasing  such  shares  unless  in  certain 
contingencies,  does  not  preclude  a  recovery  for  the  value  of  certain  shares 
of  stock,  which  such  a  bank  contracted  to  give  plaintiff  for  acting  as  director 
and  doing  business  with  the  bank  where  the  bank  has  received  the  benefit 
of  the  contract.— Rich  v.  State  Nat  Bank,  7  Neb.  201,  29  Am.  Rep.  382. 

(N.  H.)  Where  a  national  bank  has  received  benefit  from  a  contract  by  one 
of  its  officers  guarantying  a  building  contract  between  third  persons,  an  action 
may  be  maintained  against  the  bank  for  recovery  to  the  extent  of  such  benefit. 
—Norton  v.  Derry  Nat  Bank,  61  N.  H.  589,  60  Am.  Rep.  335. 

(N.  Y.)  The  act  of  a  national  bank  in  accepting  a  deposit  to  be  held  by  it  as 
collateral  security  for  the  performance  of  a  contract  between  the  depositor  and 
another  is  not  Illegal,  and  it  would  be  estopped  to  set  up  the  defense  of  ultra 
vires  against  one  making  such  a  contract  with  it  relying  thereon. — Bushnell  v. 
Chautauqua  County  Nat  Bank,  10  Hun,  378,  affirmed  in  74  N.  Y.  290. 

(N.  D.)  A  national  bank  which  assumed  to  sell  for  another  certain  notes 
owned  by  him,  but  which,  instead  of  selling  them  to  a  third  person,  without  his 
knowledge  sold  them  to  itself,  violated  its  duty  to  the  owner,  the  same  as  if 
it  had  full  power  under  the  law  to  act  as  such  agent;  and  was,  therefore, 
guilty  of  a  conversion  of  such  notes,  notwithstanding  its  agency  was  ultra 
vires.— Anderson  v.  First  Nat  Bank,  5  N.  D.  451,  67  N.  W.  821. 

(Tex.)  A  national  bank,  which  has  received  and  retained  the  benefits  re- 
sulting from  its  contract  to  pay  for  goods  sold  on  its  credit  and  delivered  to  a 
depositor  in  pursuance  of  the  contract,  cannot  avoid  liability  thereon  on  the 
ground  that  the  contract  was  ultra  vires. — First  Nat  Bank  v.  Greenville  Oil 
&  Cotton  Co.,  60  S.  W.  828,  24  Tex.  Civ.  App.  645. 

(Tex.)  Where  the  president  and  cashier  of  a  bank  had  no  authority  to  cer- 
tify a  noncommercial  instrument,  by  which  the  drawers  sought  to  Indemnify 
their  surety  on  a  building  contractor's  bond  for  any  liability  the  surety  might 
sustain  by  virtue  of  such  l>ond,  the  bank  was  not  estopped  to  plead  that  the 
certification  of  such  instrument  was  ultra  vires  and  void. — Fidelity  &  Deposit 
Co.  of  Maryland  v.  National  Bank  of  Commerce  of  Dallas,  106  S.  W.  782. 

(Wis.)  Where  a  national  bank  took  over  the  operation  of  a  creamery  cor- 
poration which  was  largely  indebted  to  it,  and  continued  the  operation  of  the 
creamery  until  a  receiver  was  appointed  for  the  bank,  at  which  time  it  held 
ceitaln  funds  actually  identified  in  trust  for  the  patrons  of  the  creamery,  it 
was  no  answer  to  tlie  receiver's  obligation  to  pay  over  such  funds  that  the 
bank  had  no  power  to  engage  in  the  creamery  business. — Emlgh  v.  Earling,  115 
N.  W.  128. 

IV.  Defense  of  Ultra  Vibes  in  Action  Against  Bank  fob  Tobt. 

(Md.)  In  an  action  of  deceit  against  a  national  bank  to  recover  damages 
for  the  alleged  false  representations  of  its  teller  in  the  sale  to  the  plaintiff 
of  certain  railroad  bonds,  hcld^  that  the  selling  of  railroad  bonds  on  commission 
was  not  within  the  authorized  business  of  a  national  bank ;  and,  being  thus 
l)eyond  the  scope  of  its  corporate  powers,  the  defense  of  ultra  vires  was  open 
to  it.— Weckler  v.  First  Nat.  Bank,  42  Md.  581,  20  Am.  Rep.  95. 

(Pa.)  Where  a  cashier  of  a  national  bank  bought  and  sold  stocks  for  cus- 
tomers in  the  name  of  the  bank,  with  the  knowledge  of  the  directors,  the  bank 
is  liable  for  stocks  embezzled  by  the  cashier,  though  the  bank  was  unauthorized 
to  deal  in  stock.— Searle  v.  First  Nat  Bank,  2  Walk.  395. 

(Wash.)  A  national  bank  is  liable  in  a  civil  action  for  fraud  perpetrated 
under  the  guise  of  a  partnership  agreement  though  it  had  no  power  to  make 
such  an  agreement— Pronger  v.  Old  Nat  Bank,  56  Paa  391,  20  Wash.  618, 
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V.  Who  mat  Raise  Question  as  to  Executed  Contract. 

(U.  S.)  A  national  bank  loaned  money  upon  shares  of  Its  own  stock  as  col- 
lateral security,  and,  upon  default  In  payment,  sold  the  stock,  and  applied  the 
proceeds  as  a  credit.  Heldf  in  an  action  by  the  debtor  to  recover  the  proceeds 
as  having  been  unlawfully  converted,  that,  if  the  illegality  of  loans  on  such  se- 
cnrity,  under  Rev.  St  U.  S.  §  5201  (Comp.  St  1013,  §  9762),  can  be  urged  at 
all,  except  by  the  government,  it  can  only  be  done  while  the  contract  is  still 
unexecuted ;  after  the  stock  is  sold,  and  the  proceeds  applied  to  the  debt,  the 
courts  will  not  interfere.— First  Nat.  Bank  v.  Stewart,  107  U.  S.  676,  2  Sup.  Ct 
778,  27  L.  Ed.  592. 

(U.  S.)  An  agreement  between  the  officers  of  a  national  bank  and  the  maker 
of  a  note  payable  to  the  bank  that  it  may  be  paid  by  the  transfer  to  the  bank 
of  stock  of  another  bank  is  illegal,  and  the  receiver  of  the  bank  is  not  estopped 
from  denying  its  validity  by  reason  of  having  realized  on  securities  transferred 
to  the  bank  as  a  part  of  the  transaction ;  such  securities  having  been  received 
by  such  maker  as  trustee  for  the  bank. — ^Tillinghast  v.  Carr,  82  Fed.  298. 

(U.  S.)  A  national  bank  leased  ground  for  a  term  of  99  years,  and  expended 
over  $300,000  in  the  erection  of  a  building  thereon.  It  occupied  a  portion  of 
the  building  as  a  banking  house,  and  rented  the  remainder  to  tenants.  By  a 
subsequent  contract  it  surrendered  the  building  to  the  owner  of  the  land  and 
the  lease  was  canceled.  A  receiver  was  afterwards  appointed  for  the  bank, 
who  brought  suit  to  charge  the  property  with  a  lien  for  the  money  expended 
in  the  erection  of  the  building,  on  the  ground  that  the  action  of  the  bank  in 
making  the  lease  and  in  expending  the  money  was  ultra  vires.  No  fraud  was- 
shown  in  the  transaction,  and  it  did  not  appear  that  any  of  the  creditors  were 
such  when  the  lease  was  made.  Held,  that  the  receiver,  under  such  circum- 
stances, had  no  greater  rights  than  the  bank,  and  that  the  bill  stated  no 
grounds  for  relief.— (C.  C.)  Brown  v.  Schleier,  112  Fed.  577;  Id.,  118  Fed.  981, 
55  C.  C.  A.  475.    Affirmed  24  Sup.  Ct  558,  194  U.  S.  18,  48  L.  Ed.  857. 

(U.  S.)  Where  a  contract  by  which  a  national  bank  assumed  all  the  obliga- 
tions of  an  Insolvent  bank  in  contemplated  liquidation  was  fully  explaine<l  at 
a  meeting  at  which  1,665  out  of  2,000  shares  were  represented,  and  after  the 
contract  was  executed  it  was  ratified  by  a  vote  exceeding  the  proportion  of 
stock  specified  by  Rev.  St  §§  5220,  5221  (U.  S.  Comp.  St  1901,  p.  3503),  the 
stockholders  were  not  thereafter  entitled  to  claim  that  such  contract  was  ultra 
vires.— George  v.  Wallace,  135  Fed.  286,  68  C.  C.  A.  40;  Brownlee  v.  Same,  id.; 
Morsman  v.  Same,  Id. ;  Poppleton  v.  Same,  id. ;  Morton  v.  Same,  Id. ;  McCague 
Inv.  Co.  V.  Same,  Id.  Affirmed  Wyman  v.  Wallace,  26  Sup.  Ct  495,  201  U.  S, 
230,  50  li.  Ed.  738,  and  Frenzer  v.  Same,  26  Sup.  Ct.  498,  201  U.  S.  245,  50  L. 
Ed.  743 ;  McClellan  v.  Same,  Id. ;  Poppleton  v.  Same,  26  Sup.  Ct.  498,  201  U. 
S.  245,  50  li.  Ed.  743. 

(tJ.  S.)  The  United  States  alone  can  object  to  the  want  of  authority  of  a 
national  bank,  under  Rev.  St  U.  S.  §  5137  (U.  S.  Comp.  St  1901,  p.  3460),  to 
accept  a  conveyance  of  real  property  to  be  held  in  tnist. — ^Kerfoot  v.  Farmers* 
&  Merchants'  Bank,  31  Sup.  Ct.  14,  218  U.  S.  281,  &4  L.  Ed.  1042^  affirming  de- 
cree Hall  V.  Same,  46  S.  W.  1000,  145  Mo.  418. 

(CaL)  The  question  whether  a  national  bank  may  loan  money,  taking  a  trust 
deed  as  security,  could  not  be  raised  by  the  borrower,  but  only  by  the  Unit- 
ed States.— Camp  v.  Land,  54  Pac.  839,  122  CaX.  167. 

(111.)  Conveyances  of  land  to  a  national  bank  cannot  be  questioned  except 
by  a  direct  proceeding  instituted  by  the  government — Mapes  v.  Scott,  94  IIU 
379. 

(111.)  An  objection  that  a  corporation  organized  under  the  national  banking 
act  has  no  capacity  to  purchase  land  can  only  be  raised  by  the  federal  gov- 
emment— De  Witt  County  Nat  Bank  v.  Mickelberry,  91  N.  E.  86,  244  111.  77. 

(Iowa)  Where  a  bill  of  lading  is  issued  to  a  national  bank  as  security  for 
money  advanced  on  a  draft  for  the  price  of  the  goods,  a  creditor  of  the  ship- 
per, who  subsequently  attached  the  goods,  cannot  object  that  the  bank  had  no* 
authority  to  take  goods  as  security  for  a  loan. — Ayres,  Weatherwax  &  Reed  Co. 
V.  Dorsey  Produce  Co.,  70  N.  W.  Ill,  101  Iowa,  141,  63  Am.  St  Rep.  376. 

(Mass.)    A  national  bank,  which  has  purchased  notes,  and  fKEild  therefor. 
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with  the  intention  of  taking  title  thereto,  cannot  recover  back  the  money  on 
the  ground  that  the  purchase  was  ultra  vires. — Attleborough  Nat  Bank  v. 
Rogers,  125  Mass.  339. 

(Mass.)  Where  a  national  bank  buys  notes,  and  pays  for  them,  it  cannot  re- 
scind the  ciMitract  thus  fully  performed  and  executed,  on  the  ground  that  it 
was  a  purchase  which  the  bank  had  no  authority  to  make,  and  recover  back 
the  money  paid  on  it  The  bank  is  in  the  position  and  subject  to  the  liabilities 
of  a  wrongdoer,  if  it  exceeds  its  authority. — Attleborough  Nat.  Bank  v.  Rog- 
ers, 125  Mass.  339. 

(Minn.)  The  objection  that  an  executed  purchase  of  property  by  a  national 
bank  was  ultra  vires  can  only  be  urged  by  the  United  States. — ^Hennessy  v. 
City  of  St  Paul,  54  Minn.  219,  55  N.  W.  1123. 

(Minn.)  Questions  as  to  the  powers  of  a  national  bank  to  buy  or  hold  real 
estate  can  be  raised  by  the  federal  government  only. — ^Minneapolis  Threshing 
Mach.  Oo.  V.  Jones,  103  N.  W.  1017,  95  Minn.  127. 

(Miss.)  In  an  action  by  a  national  bank  on  railroad  aid  bonds,  the  United 
States  alone  can  complain  that  the  bank  wag  not  auithorized  to  hold  such 
bonds.— Town  CouncU  of  Lexington  v.  Union  Nat.  Bank,  22  South.  291,  70 
Miss.  1. 

(Mo.)  The  national  banking  act  authorizes  national  banks  to  hold  and  con- 
vey such  real  estate  as  they  Siall  purchase  at  sales  under  decrees  and  judg- 
ments ;  and,  were  It  otherwise,  only  the  government  could  dispute  the  right  of 
a  bank  to  acquire  and  hold  such  property. — Wherry  v.  Hale,  77  Mo.  20. 

(Mo.)  The  acceptance  of  a  deed  of  trust  by  a  national  bank,  though  ultra 
vires,  does  not  render  the  conveyance  void,  but  only  voidable.  The  sovereign 
alone  can  Interfere.— Hall  v.  Farmers'  &  Merchants'  Bank,  46  S.  W.  1000,  145 
Mo.  418. 

(Mo.)  Even  If  It  appeared  that  the  act  of  plaintiff  national  bank  In  acquir- 
ing title  to  the  special  tax  bill  sued  on  was  ultra  vires,  such  fact  would  be  no 
defense,  the  purchase  being  only  voidable,  and  its  validity  being  assailable  only 
In  a  direct  proceeding  by  the  government — ^I^rst  Nat  Bank  v.  Shewalter,  134 
S.  W.  4a 

(N.  Y.)  Rev.  St  U.  S.  §  5201  (Comp.  St  1913,  §  9762),  provides  that  no  asso- 
ciation shall  make  any  loan  or  discount  on  the  security  of  the  shares  of  Its 
own  capital  stock,  nor  be  the  holder  or  purchaser  of  any  such  shares,  etc. 
Held,  that  where  a  contract  In  violation  of  this  provision  had  been  executed, 
the  parties,  being  In  pari  delicto,  would  not  be  relieved  by  the  court — Chapln 
V.  Merchants'  Nat  Bank,  14  N.  Y.  St  Rep.  272. 

(N.  Y.)  Rev.  St  U.  S.  §  5201  (Comp.  St.  1913,  §  9762),  which  forbids  national 
banks  to  make  loans  on  the  s-ecurlty  of  shares  of  their  own  capital  stock,  does 
not  Invalidate  such  a  loan,  since  only  the  government  can  take  advantage  of 
the  breach  of  the  law.— Walden  Nat.  Bank  v.  Birch,  130  N.  Y.  221,  29  N.  E. 
127,  14  Jj,  R.  A.  211,  affirming  55  Hun,  606,  7  N.  Y.  Supp.  934. 

(N.  D.)  A  real  estate  loan  by  a  national  bank,  though  prohibited  by  Rev. 
St  U.  S.  1878,  §  5137  (U.  S.  Comp.  St  1901,  p.  3460),  Is  voidable  only,  and  Its 
ultra  vires  nature  can  be  pleaded  by  the  sovereign  alone  and  not  by  the  debtor. 
—First  Nat.  Bank  v.  Messner,  141  N.  W.  999. 

(Tex.)  The  validity  of  a  mortgage  upon  realty  executed  to  a  national  bank 
can  only  be  questioned  by  the  federal  government. — Taylor  v.  Davidson,  120 
S.  W.  1018. 

(Va.)  If  Act  Cong.  June  3,  1864,  plainly  prohibited  a  bank  organized  under 
it  to  take  a  deed  of  trust  or  mortgage  to  secure  a  loan  in  any  case,  or  made  it 
penal  to  do  so  such  a  provision  could  only  have  been  Intended  for  the  benefit  of 
the  government,  which  might  or  might  not,  at  its  pleasure,  enforce  the  forfei- 
ture, and  It  could  not  be  avoided  by  the  borrower  or  his  creditors. — Wroten's 
Assignee  v.  Armat,  31  Grat  228. 
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(220  Fed.  737) 

SAN  PEDRO,  L.  A.  &  S.  L.  R.  CO.  v.  UNITED  STATES. 

(drcoit  Court  of  Appeals,  Ninth  Circuit    February  1,  1915.    Rehearing  De- 
nied March  8,  1915.) 

No.  2412. 

1.  Mastbb  and  Servant  ^=»13 — Hours  of  Service  Act — ^Violation. 

Hours  of  Service  Act  March  4,  1907,  c.  2939,  §  2,  34  Stat  1416  (Comp. 
St  1913,  §  8678),  provides  that  telegraph  operators  in  day  and  night  of- 
fices on  interstate  railroads,  who  have  to  do  with  the  movement  of  trains 
shall  be  permitted  to  remain  on  duty  not  exceeding  9  hours  in  any  24-hour 
period,  **except  in  case  of  emergency,"  when  they  may  be  kept  on  duty 
for  4  additional  hours  each  day  for  not  exceeding  3  days  in  any  week. 
Section  3  provides  that  the  act  shall  not  apply  "in  case  of  casualty  or  un- 
avoidable accident."  Defendant  railroad  company  had  on  duty  at  a  day 
and  night  office  on  its  line  three  operators,  each  of  whom  worked  8  hours 
per  day.  One  was  taken  suddenly  ill,  and  no  other  operator  could  be  ob- 
^  tained  in  the  place.  As  soon  as  possible,  which  was  the  next  day,  the 
chief  dispatcher  sent  a  relief  man;  but  the  train  was  wrecked  and  he 
*  was  ordered  to  establish  an  office  at  the  wreck,  causing  further  delay,  in 
consequence  of  which  the  two  remaining  operators  each  worked  12  hours  a 
day  for  4  or  5  successive  days.  Held,  that  such  extended  time  during  the 
fi|(t  3  days  was  permissible  under  section  2,  and  the  further  delay  was 
due  to  a  casualty  which,  under  section  3,  rendered  the  act  inapplicable, 
and  that  defendant  was  not  chargeable  with  its  violation. 

[Ed.  Note. — For  other  cases,  see  Master  a#id  Servant,  Cent  Dig.  §  14 ; 
Dec.  Dig.  <S=>13. 

Hours  of  service  of  employes,  see  note  to  United  States  v.  Houston  Belt 
&  T.  Ry.  Co.,  125  C.  C.  A.  485.] 

2.  Mastes  and  Servant  ^=»13 — Hours  of  Service  Act — Violation. 

Defendant  railroad  company  held  not  exempted  from  liability  under 
Hours  of  Service  Act,  for  keeping  the  conductor  and  brakemen  in  charge 
of  a  train  on  duty  for  27  consecutive  hours  and  until  they  reached  the 
end  of  their  run,  by  the  fact  of  a  landslide  which  made  it  necessary  to 
run  the  train  around  over  other  lines,  where,  notwithstanding  the  detour, 
they  could  have  been  relieved  several  hours  earlier. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  14; 
Dec.  Dig.   «3=5>13.] 

3.  Master  and  Servant  C=»13 — Hours  of  Service  Act — Construction. 

In  order  to  justify  a  carrier  in  keeping  employes  on  duty  beyond  the 
time  fixed  by  Hours  of  Service  Act  under  the  proviso  of  section  3,  it  must 
show  that  the  same  was  not  in  any  respect  occasioned  by  the  lack  of  that 
high  degree  of  care  and  foresight  properly  required  of  a  carrier. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  14 ; 
Dea  Dig.  «©=»13.] 

In  error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California;  Olin  Wellborn, 
Judge. 

Action  by  the  United  States  against  the  San  Pedro,  Los  Angeles  & 
Salt  Lake  Railroad  Company  to  recover  penalties.  Judgment  for 
plaintiflF,  and  defendant  brings  error.    Reversed  in  part. 

^=»FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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A.  S.  Halsted  and  Janjes  E.  Kelby,  both  of  I^s  Angeles,  Cal.,  for 
plaintiff  in  error. 

Albert  Schoonover,  U.  S.  Atty.,  and  Harry  R.  Archbald,  Asst.  U.  S. 
Atty.,  both  of  Los  Angeles,  Cal.,  and  Monroe  C.  List  and  Philip  J. 
Doherty,  Sp.  Asst.  U.  S.  Atty.,  both  of  Washington,  D.  C,  for  the 
United  States. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  Two  actions  brought  in  the  court  below  by 
the  government  against  the  San  Pedro,  Los  Angeles  &  Salt  Lake  Rail- 
road Company — one  there  numbered  106  and  the  other  243 — were  con- 
solidated for  trial  before  the  court  with  a  jury,  and  were  submitted  up- 
on an  agreed  statement  of  facts  and  upon  the  uncontradicted  testimo- 
ny of  one  witness,  sworn  on  behalf  of  the  plaintiff  in  the  action.  The 
cases  have  also  been  submitted  together  here.  Both  actions  were  based 
upon  the  act  of  Congress  known  as  the  "Hours  of  Service  Act,''  ap- 
proved March  4,  1907,  entitled  "An  act  to  promote  the  safety  of  em- 
ployes and  travelers  upon  railroads  by  limiting  the  hours  of  service 
of  employes  thereon"  (34  Stat.  1415).  The  complaint  in  case  number- 
ed 106  contained  five  counts,  one  of  which  was  withdrawn  by  the  plain- 
tiff, and  in  respect  to  one  of  which  a  verdict  for  the  defendant  com- 
pany was  returned  under  instructions  of  the  court,  leaving  the  first 
three  counts  of  that  compjaint  for  consideration  here. 

The  second  section  of  the  act  of  Congress  'provides  : 

"That  It  shall  be  unlawful  for  any  common  carrier,  its  officers  or  agents, 
subject  to  this  act,  to  require  or  permit  any  employ^  subject  to  this  act,  to 
be  or  remain  on  duty  for  a  longer  period  than  sixteen  consecutive  hours,  and 
whenever  any  such  employ 6  ofl  such  common  carrier  shall  have  been  con- 
tinuously on  duty  for  sixteen  hours  he  shall  be  relieved  and  not  required  or 
permitted  again  to  go  on  duty  untU  he  has  had  at  least  ten  consecutive  hours 
off  duty ;  and  no  such  employ^  who  has  been  on  duty  sixteen  hours  in  the 
aggregate  in  any  twenty-four  hour  period  shall  be  required  or  permitted  to 
continue  or  go  again  on  duty  without  having  had  at  least  eight  consecutive 
hours  off  duty:  Provided,  that  no  operator,  train  dispatcher,  or  other  employe 
who  by  the  use  of  the  telegraph  or  telephone  dispatches,  reports,  transmits, 
receives,  or  delivers  orders  pertaining  to  or  affecting  train  movements  shall 
be  required  or  permitted  to  be  or  remain  on  duty  for  a  longer  period  than 
nine  hours  in  any  twenty-four  hour  period  In  all  towers,  offices,  places  and 
stations  continuously  operated  night  and  day,  nor  for  a  longer  period  than 
thirteen  hours  in  all  towers,  offices,  places,  and  stations  operated  only  during 
the  daytime,  except  in  case  of  emergency,  when  the  employ^  named  in  this 
proviso  may  be  permitted  to  be  and  remain  on  duty  for  four  additional  hours 
in  a  twenty-four  hour  period  on  not  exceeding  three  days  In  any  week." 

The  third  section  provides  the  penalties  for  violations  of  the  pro- 
visions of  section  2  and  for  prosecutions  of  such  violations,  and  con- 
tains two  provisos,  the  first  of  which  is  as  follows: 

"Provided,  that  the  provisions  of  this  act  shall  not  apply  In  any  case  of 
casualty  or  unavoidable  accident  or  the  act  of  God,  nor  where  the  delay  was 
the  result  of  a  cause  not  known  to  the  carrier  or  Its  officer  or  agent  in  charge 
of  siK'h  employ^  at  the  time  said  employ^  left  a  terminal,  and  which  could 
not  have  been  foreseen." 

[1]  The  first  count  of  the  complaint  in  case  numbered  106  alleges, 
among  other  things,  that  the  defendant  company,  during  the  24-hour 
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period  beginning  at  8  o'clock  a.  m.  of  January  19,  1911,  required  and 
permitted  its  telegraph  operator  at  Kelso,  Cal. — one  Grandee — to  be 
and  remain  on  duty  for  a  longer  period  than  9  hours  in  said  24-hour 
period,  to  wit,  from  8  o'clock  a.  m.  to  8  o'clock  p.  m.  of  said  19th  day 
of  January ;  that  Kelso  was  at  that  time  a  continuous  night  and  day  tel- 
egraph station ;  and  that  Grandee,  while  so  required  and  permitted  to 
remain  on  duty  during  the  said  12  hours,  by  the  use  of  the  telegraph 
or  telephone  dispatched,  reported,  transmitted,  received,  and  delivered 
orders  pertaining  to  and  affecting  the  movement  of  trains  engaged  in 
interstate  commerce.  The  second  and  third  counts  of  that  complaint 
contain  similar  averments  in  respect  to  the  defendant  company's  op- 
erator Dugan,  of  whom,  in  the  second  count,  it  is  alleged  that  he  was 
required  and  permitted  to  be  on  duty  as  such  operator  at  the  same  sta- 
tion from  8  o'clock  p.  m.  of  January  19,  1911,  to  8  o'clock  a.  m.  of  Jan- 
uary 20,  1911,  and  in  the  third  count  that  Dugan  was  required  and 
permitted  to  be  on  duty  as  such  operator  from  8  o'clock  p.  m.  of  Jan- 
uary 20,  to  8  o'clock  a.  m.  of  January  21,  1911. 

The  answer  of  the  defendant  company  as  amended  set  up  in  sub- 
stance this  justification  of  its  action :  That  at  the  time  in  question  the 
force  of  telegraphers  employed  at  Kelso  consisted  of  an  agent  opera- 
tor, whose  regular  hours  were  from  8  o'clock  a.  m.  to  4  o'clock  p.  m., 
and  two  other  telegraph  operators,  whose  hours  were  from  4  o'clock  p. 
ra.  to  12  o'clock  midnight,  and  from  12  o'clock  midnight  to  8  o'clock 
a.  m.,  respectively;  that  on  January  16,  1911,  one  Starkey,  one  of  the 
regular  telegraph  operators  at  the  station  mentioned,  whose  hours  were 
from  4  o'clock  p.  m.  to  12  o'clock  midnight,  was  taken  suddenly  ill  and 
became  incapacitated  for  service ;  that  Kelso  is  a  helper  terminal  and 
important  telegraph  station,  continuously  operated  day  and  night ;  that 
at  the  time  Starkey  was  taken  ill  there  was  no  available  operator  at 
Kelso  to  replace  him,  and  that  it  was  necessary  for  the  company  to 
procure  another  operator  and  send  him  to  Kelso ;  and  that  as  soon  as 
possible  the  defendant  did  procure  an  operator  named  Ham  and  sent 
him  to  Kelso  for  service  to  take  the  place  of  Starkey,  and  that  Ham 
began  his  service  as  soon  as  possible,  to  wit,  January  20,  1911 — ^by  rea- 
son of  all  of  which  an  emergency  arose  and  existed,  which  made  it  im- 
perative for  the  defendant  company  to  require  the  said  Grandee  to 
work  overtime  as  alleged  in  the  complaint.  A  similar  answer  and  al- 
leged justification  was  pleaded  by  the  defendant  company  to  the  sec- 
ond and  third  counts  of  the  complaint  in  case  106. 

The  evidence  showed  the  facts  to  be  that  Kelso  is  a  station  of  the 
defendant  company  on  the  desert  236  miles  east  of  Los  Angeles,  sit- 
uated between  the  stations  Crucero  and  Las  Vegas,  and  was  at  the 
times  in  question  a  continuous  day  and  night  office  of  the  company  ; 
that  Grandee  was  the  agent  of  the  company  at  that  station,  as  well  as 
one  of  the  telegraph  operators — Dugan  and  Starkey  being  the  other  two 
operators — ^in  receiving  and  transmitting  telegraph  orders  pertaining 
to  and  affecting  the  movement  of  trains  passing  between  Nevada  and 
California.  We  extract  from  the  uncontradicted  testimony  of  the  wit- 
ness Smith,  who  was  chief  clerk  of  the  superintendent  of  the  defend- 
ant railroad  company,  as  follows: 
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"The  two  men  (Grandee  and  Dugnn)  were  kept  on  overtime  because  one  of 
the  operators,  W.  F.  Starkey,  became  ill  on  January  16th.  At  this  time  the 
office  at  Kelso  was  under  the  supervision  of  the  chief  dispatcher  at  Las  Vegas. 
When  Starkey  was  taken  ill,  and  the  chief  dispatcher  at  Las  Vegas  was  ap- 
prised of  the  fact,  he  wired  to  Los  Angeles  on  the  morning  of  the  17th,  asking 
for  a  relief  operator.  He  wired  the  superintendent  of  telegraph,  who  em- 
ploys the  telegraph  operators.  The  superintendent  of  telegraph  did  not  se- 
cure a  man  to  take  Starkey's  place  at  Kelso,  and  on  the  evening  of  the  17th 
the  dispatcher  at  Las  Vegas  borrowed  an  operator  who  was  employed  in  the 
Las  Vegas  telegraph  office,  and  started  him  to  Kelso  that  night  This  was 
the  first  train  from  Las  Vegas  to  Kelso  after  it  was  learned  a  man  could  not 
be  gotten  from  Los  Angeles.  When  the  train  reached  Lyons,  a  point  between 
I^elso  and  Las  Vegas,  it  was  derailed  and  turned  over,  damaging  the  equip- 
ment and  blocking  the  main  line,  injuring  14  passengers.  The  operator,  who 
was  on  this  train  No.  1,  was  instructed  by  the  chief  dispatcher  to  establish  a 
telegraph  office  at  the  wreck,  in  order  that  he  could  communicate  with  head- 
quarters and  report  conditions  and  progress  there,  and  enable  the  dispatcher 
to  move  the  trains  around  the  wreck  when  the  line  was  clear.  In  establishing 
an  office  on  the  line  at  a  wreck,  this  is  a  practice  we  follow  on  all  occasions, 
as  it  enables  us  to  clear  the  line  much  more  quickly.  This  operator  estab- 
lished an  office  at  the  wreck  and  remained  until  relieved  on  the  evening  of 
January  19th ;  the  chief  dispatcher  at  Las  Vegas  having  employed  a  man  to 
relieve  him  and  sent  him  out  on  No.  1  to  the  wreck.  Tfte  operator  who  had 
been  working  at  the  wreck  boarded  the  same  train  on  which  the  relief  man 
arrived  and  went  to  Kelso.  In  view  of  the  shortage  of  help,  I  would  say 
that  a  substitute  operator  was  sent  to  Kelso  as  expeditiously  as  could  have 
been  done  to  take  the  place  of  Starkey.  At  that  time  telegraph  operators  were 
extremely  scarce.  The  Western  Union  and  Postal  Telegraph  companies  were 
using  a  great  many  operators,  and  the  men  preferred  to  work  in  Los  Angeles 
rather  than  go  to  the  desert  points,  such  as  Kelso  and  Otis.  They  are  both 
in  the  desert    At  that  time  we  had  difficulty  in  getting  operators  to  go  there.** 

Starkey's  illness  certainly  caused  a  sudden  and  unexpected  occasion 
for  action  on  the  part  of  the  railway  company — 2l  pressing  necessity, 
an  emergency,  that  fairly  came  within  the  meaning  of  the  statute.  An 
emergency  existing,  the  defendant  company  by  the  first  proviso  to 
section  2  of  the  act  was  expressly  authorized  to  permit  Grandee  and 
Dugan  each  to  remain  on  duty  for  4  additional  hours  in  the  24-hour 
period  on  not  exceeding  3  days  in  any  week.  The  case  shows  that 
each  of  them  remained  on  duty  for  3  additional  hours  in  a  24-hour 
period  during  the  16th,  17th,  and  18th  days  of  January.  Then  the 
overtime  permitted  them  during  that  week  by  the  proviso  of  section 
2  of  the  act  of  Congress  above  quoted  ended,  and  if  there  were  noth- 
ing more  to  the  case  we  would  have  no  difficulty  in  affirming  the  ac- 
tion of  the  court  below  in  directing  a  verdict  for  the  plaintiff  upon  the 
first  three  counts  in  case  106,  for  the  evidence  is  that  Grandee  and 
Dugan  continued  to  work  overtime  during  the  20th  and  for  part  of 
the  21st  of  January.  But  the  uncontradicted  proof  shows  that  the 
defendant  company  on  the  l'7th  of  January  started  an  operator — one 
Ham — to  Kelso  from  Las  Vegas,  to  take  the  place  of  Starkey,  in 
ample  time  to  have  done  so  before  the  expiration  of  the  3-day  period 
during  which  Grandee  and  Dugan  were  each  authorized  by  the  stat- 
ute to  work  4  additional  hours  in  each  24-hour  p^od.  But  unfor- 
tunately the  train  on  which  Ham  was  proceeding  was  derailed  at  a 
point  between  Las  Vegas  and  Kelso,  turned  over,  injuring  14  pas- 
sengers, damaging  the  equipment  of  the  train,  and  blocking  the  main 
line.    Because  of  that  disaster  Ham  was  instructed  by  the  chief  dis- 
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patcher  of  the  road  to  establish  a  telegraph  office  at  the  wreck,  in  or- 
der that  he  could  cornmunicate  with  headquarters  and  report  conditions 
and  progress  there,  and  enable  the  dispatcher  to  move  the  trains 
around  the  wreck  when  the  line  was  cleared,  which  he  did,  resulting 
in  the  necessary  continuance  of  overtime  work  by  Grandee  and  Du- 
gan  during  the  20th  and  21st  of  January.  And  the  question  is  wheth- 
er that  accident  or  casualty  rendered  the  act  in  question  inapplicable. 
We  are  of  the  opinion  that  it  clearly  did.  See  United  States  v.  Mis- 
souri Pac.  Ry.  Co.,  213  Fed.  169,  175,  176,  130  C.  C.  A.  5. 

For  the  reasons  stated,  the  judgment  of  the  court  below,  in  so  far 
as  counts  1,  2,  and  3  of  the  complaint  in  case  106  are  concerned,  must 
be  reversed. 

In  the  case  numbered  in  the  court  below  243  it  is  strenuously  in- 
sisted by  counsel  for  the  plaintiff  in  error  that  the  court  erred  in 
directing  the  jury  to  return  a  verdict  for  the  plaintiff  upon  counts  3, 
4,  5,  6,  7,  and  8  of  the  complaint  in  that  case. 

[2]  The  third  count  of  that  complaint  alleges  a  violation  of  the 
act  of  Congress,  in  that  the  defendant  company  on  October  3,  1912, 
on  its  line  between  Las  Vegas,  Nev.,  and  Los  Angeles,  Cal.,  required 
and  permitted  its  conductor,  Brown,  to  be  and  remain  on  duty  as 
such  in  connection  with  its  train  No.  1,  drawn  by  locomotive  No.  3434, 
engaged  in  interstate  commerce,  for  a  period  in  excess  of  16  con- 
secutive hours;  and  its  fourth  and  fifth  counts  are  identical  with  the 
third,  except  that  in  the  fourth  Brakeman  Edwards  and  in  the  fifth 
Brakeman  Berringer  are  included. 

The  evidence  showed  without  conflict  that  train  No.  1,  which  was 
a  passenger  train,  arrived  at  Las  Vegas,  which  was  a  terminal  station, 
October  3,  1912,  between  the  hours  of  5  and  5 :32  p.  m.    There  the 
train  crew  was  changed;    the  outgoing  crew,  consisting  of   Brown, 
Edwards,  and  Berringer,  leaving  Las  Vegas  in  charge  of  the  train 
at  5 :45  p.  m.  of  that  day,  and  so  remained  in  charge  of  its  movement 
until  it  reached  Los  Angeles,  the  place  of  its  destination,  at  8  p.  m. 
of  the  succeeding  day,  so  that,  including  the  preparatory  period  of 
42  minutes,  that  crew  remained  in  service  27  continuous  hours..    The 
schedule  running  time  of  that  train  between  the  points  named  was 
13y2  hours.     The  train  left  Las  Vegas  on  schedule  time,  but  subse- 
quently a  heavy  landslide  occurred  on  the  defendant  company's  line 
between  its  stations  Otis  and  Crucero,  due  to  heavy  rains,  which  slide 
was  of  such  character  and  magnitude  as  to  stop  traffic  over  the  road 
and  compel  the  detour  of  train  No.  1  over  the  lines,  respectively,  of 
the  Tonopah  &  Tidewater  and  the  Santa  Fe  Companies — over  that 
of  the  former  from  Crucero,  the  junction  of  the  lines  of  the  defend- 
ant company  and  the  Tonopah  &  Tidewater  Company,  to  Ludlow,  the 
junction  of  the  last-named  company  and  the  Santa  Fe  Company,  and 
over  the  latter  from  Ludlow  to  Daggett.     The  rails  of  the  Tonopah 
Company  being  light  necessarily  required  slow  running,  especially  in 
view  of  the  condition  of  the  ground,  occasioned  by  the  heavy  rains, 
all  of  which  resulted  in  many  delays,  which  were  beyond  the  power 
of  the  defendant  company  to  prevent,  and  none  of  which  could  have 
been  foreseen  by  the  defendant  company  at  the  time  the  train  left 
Las  Vegas,  nor  could  the  necessity  of  such  detour  have  been  then  fore- 
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seen.  When  the  train  reached  Daggett,  the  prescribed  16-hour  period 
had  expired — 17  hours  and  5  minutes  having  been  expended  in  mak- 
ing that  run.  At  Daggett  the  engine  crew  of  train  No.  1  was  re- 
lieved, but  not  its  conductor  nor  brakemen;  they  having  continued 
on  to  the  destination  of  the  train  at  Los  Angeles.  San  Bernardino, 
situated  between  Daggett  and  Los  Angeles,  and  60  miles  east  of  the 
latter  city,  is  a  passenger  terminal,  but  not  for  through  trains.  Two 
local  passenger  train  crews  lay  over  there  every  night,  each  having 
one  brakeman  only.  From  the  evidence  it  cannot  be  doubted  that 
the  train  crew  of  train  No.  1  could  have  been  relieved  both  at  San 
Bernardino  and  at  Daggett,  and  the  real  question  in  regard  to  that 
crew  is  whether  the  act  of  Congress  under  consideration  required  the 
defendant  company  to  do  so. 

To  such  an  enactment  these  observations  of  the  Supreme  Court  in 
the  case  of  United  States  v.  Dickson,  15  Pet.  141,  163  (10  L.  Ed.  689), 
are  very  pertinent: 

"The  general  rule  of  law,  which  has  ♦  ♦  ♦  prevailed,  and  become  conse- 
crated almost  as  a  maxim  in  the  interpretation  of  statutes,  [is]  that  where 
the  enacting  clause  is  general  in  its  language  and  objects,  and  a  proviso  Is 
afterwards  introduced,  that  proviso  is  construed  strictly,  and  takes  no  case 
out  of  the  enacting  clause  which  does  not  fall  fairly  within  its  terms.  In 
short,  a  proviso  carves  special  exceptions  only  out  of  the  enacting  clause; 
and  those  who  set  up  any  such  exception  must  establish  it  as  being  within  the 
words  as  well  as  within  the  reason  thereof." 

To  hold  that  the  act  under  consideration  is  made  inapplicable  by  any 
and  every  delay  that  is  the  result  of  a  cause  not  known  to  the  car- 
rier, or  its  officer  or  agent  in  charge  of  such  employe,  at  the  time  the 
latter  leaves  a  terminal,  and  which  could  not  have  been  foreseen, 
would  be  nothing  short  of  making  it  a  dead  letter.  Manifestly  the 
whole  act  must  be  taken  together,  and  be  so  construed  as  to  give  effect 
to  its  humane  purpose,  and  at  the  same  time  to  give  the  railroad  com- 
panies the  benefit  of  the  exceptions  and  provisos  in  all  cases  fairly 
brought  within  their  terms  and  true  intent.  There  can  be  no  doubt 
that  the  paramount  purpose  of  the  act  was  to  prevent  the  overwork- 
ing of  the  employes,  to  the  end  that  their  efficiency  be  not  impaired, 
and  that  the  obligation  was  thereby  imposed  upon  the  carriers  to 
comply  with  that  requirement,  unless  prevented  therefrom  because  of 
a  valid  excuse,  secured  to  them  by  the  provisos  and  exceptions  con- 
tained in  the  act,  which  was  not  made  effective  within  the  usual  time, 
but  its  going  into  effect  postponed  for  one  year — the  purpose  being, 
as  said  by  the  Supreme  Court  in  the  case  of  Northern  Pacific  Rail- 
way Co.  V.  Washington,  222  U.  S.  370,  379,  32  Sup.  Ct.  160,  162 
(56  L.  Ed.  237),  "to  enable  the  necessary  adjustments  to  be  made  by 
the  railroads  to  meet  the  new  conditions  created  by  the  act." 

[3]  It  would  seem  to  follow  necessarily  that  in  order  for  the  car- 
rier to  justify  the  excess  of  service  beyond  the  fixed  period  prescribed 
by  the  act,  it  must  show  that  the  same  was  not  in  any  respect  occa- 
sioned by  the  lack  of  that  high  degree  of  care  and  foresight  properly 
required  of  the  carrier,  but  was  the  direct  result  of  an  act  of  God, 
a  casualty,  unavoidable  accident,  or  of  delay  that  was  the  result  of  a 
cause  not  known  to  the  carrier  or  its  officer  or  agent  in  charge  of 
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such  employe,  at  the  time*  the  latter  left  a  terminal,  and  which  could 
not  have  been  foreseen.  In  the  very  recent  case  of  Great  Northern 
Railway  Co.  v.  United  States,  218  Fed.  302,  134  C.  C.  A.  98,  decided 
October  28,  1914,  by  the  Circuit  Court  of  Appeals  of  the  Eighth  Cir- 
cuit, that  court  expressly  held,  among  other  things,  that  the  proviso 
in  section  3  of  the  act  under  consideration — 

"does  not  relieve  the  officials  in  charge  of  train  crews  from  exercising  proper 
diligence  to  avoid  working  them  overtime,  and  proper  dlUgence  requires  train 
o^cials  to  know  whether  or  not  engines  and  cars  are  in  proper  condition  for 
use  when  starting  them  upon  a  run.'* 

In  the  preceding  case  of  United  States  v.  Kansas  City  Southern 
Ry.  Co.,  202  Fed.  828,  833,  121  C.  C.  A.  136,  141,  the  same  court, 
having  ujider  consideration  the  act  of  March  4,  1907,  said: 

"By  the  terms  of  the  proviso  the  carrier  Is  excused  *where  the  delay  is  the 
result  of  a  cause  not  known  ♦  ♦  ♦  at  the  time  said  employ  $  left  a  ter- 
minal, and  which  could  not  have  been  foreseen.'  Not  merely  which  was  not 
foreseen,  but  which  conld  not  have  been  foreseen.  The  phrase  *by  the  exer- 
cise of  due  diligence  and  foresight*  is  not  present  Counsel  argue  that  by  leav- 
ing out  this  phrase  Congress  Intended  to  limit  the  liability  of  the  carrier ;  that 
it  meant  to  imply  that  what  was  not  actually  foreknown  could  not,  In  con- 
templation of  this  law,  have  I  been  foreseen.  We  cannot  assent  to  this  inter- 
pretation. Clearly  Congress  did  not  intend  to  relieve  the  carrier  from  re- 
sponsibility in  guarding  against  delays  In  a  matter  deemed  to  be  of  such  im- 
portance. By  this  act  It  sought  to  prevent  railroad  employes  from  working 
consecutively  longer  than  the  period  i  prescribed,  as  completely  and  effectively 
as  could  be  accomplished  by  legislation.  To  bring  itself  within  the  excep- 
tions stated,  the  carrier  must  be  held  to  as  high  a  degree  of  diligence  and  fore- 
sight as  may  be  consistent  with  the  object  aimed  at  and  the  practical  oper- 
ation of  its  raUroad.  Conformably  to  this  view  it  has  been  uniformly  held  by 
the  courts  that,  ordinarily,  delays  in  starting  trains  by  reason  of  thife  fact  that 
another  train  is  late;  from  sidetracking  to  give  superior  trains  the  right  of 
way,  if  the  meeting  of  such  trains  could  have  been  anticipated  at  the  time  of 
leaving  the  starting  point;  from  getting  out  of  steam  or  cleaning  fires;  from 
defects  in  equipment;  from  switching;  from  time  taken  for  meals;  and,  in 
short,  from  all  the  usual  causes  incidental  to  operation — are  not,  standing 
alone,  valid  excuses  within  the  meaning  of  this  proviso.  The  carrier  must  go 
still  farther,  and  show  that  such  delays  could  not  have  been  foreseen  and 
prevented  by  exercise  of  the  high  degree  of  diligence  demanded." 

Such  was  the  view  of  this  court  in  the  case  of  United  States  v.  North- 
em  Pacific  Railway  Co.,  215  Fed.  64,  131  C.  C.  A.  372,  where  the  acci- 
dent under  consideration  was  the  sole  cause  why  the  crew  there  in 
question  was  engaged  on  its  run  for  more  than  16  hours  without  a  rest 
of  8  consecutive  hours. 

In  the  somewhat  analogous  case  of  Newport  News  &  M.  Val.  Co.  v. 
United  States,  61  Fed.  488,  490,  9  C.  C.  A.  579,  580,  involving  the  act 
of  Congress  forbidding  interstate  carriers  of  animals  from  confining 
them  for  more  than  28  consecutive  hours  without  unloading  them  for 
rest,  water,  and  food,  unless  prevented  "by  storm  or  other  accidental 
causes,"  the  Circuit  Court  of  Appeals  of  the  Sixth  Circuit,  speaking 
through  Judge  Lurton,  said : 

"CJongress  did  not  mean  that,  simply  because  the  carrier  had  encountered 
d  storm,  therefore  he  should  be  excused.  It  must  appear  that  the  storm  'pre- 
Tented*  obedience.  The  storm  could  not  be  prevented.  Its  consequences  may  be 
avoided"  or  mitigated  by  the  exercise  of  diligence.  If,  with  all  reasonable 
exertion,  a  carrier  is  unable,  by  reason  of  a  storm,  to  comply  with  the  law, 
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• 
then  he  has  been  unavoidably  'prevented'  from  obeying  the  law.  If,  notwith- 
standing the  storm,  he  could  by  due  care  have  complied  with  the  law,  then 
he  is  at  fault,  because  *his  own  negligence  is  the  last  link  in  the  chain  of  cause 
and  effect,  and  in  law  the  projdmate  cause'  of  the  failure  to  comply  with  the 
law.  Therefore,  to  avail  himself  of  the  excuse  of  'storm,*  the  carrier  must 
show,  not  only  the  fact  of  a  storm,  but  that  with  due  care  he  was  'prevented,' 
as  an  unavoidable  result  of  the  storm,  from  complying  with  the  law.  We 
can  reach  but  one  conclusion  as  to  the  meaning  of  Congress  by  the  expres- 
sion 'other  accidental  causes.'  If  the  storm  is  no  excuse,  unless  its  unavoid- 
able effect  was  to  prevent  compliance,  then  it  follows  that  no  other  accidental 
cause  would  be  an  excuse,  unless  that  cause  and  its  effect  are  likewise  im- 
avoidable.  The  meaning  of  the  general  words,  'other  accidental  causes,'  must 
be  ascertained  by  referring  to  the  preceding  si>ecial  words.  The  rule  'noscitur 
a  sociis'  is  clearly  applicable.  A  storm  is  unavoidable,  in  the  sense  that  it 
cannot  be  prevented.  'Other  accidental  causes'  must  be  taken  to  mean  other 
unavoidable  accidental  causes.  An  effect  attributable  to  the  negllg^ce  of  the 
appellant  is  not  an  unavoidable  cause.  The  negligence  of  the  carrier  was  the 
cause ;  the  unlawful  confinement  and  unreasonable  detention,  but  an  effect  of 
that  negligence.  What  is  an  inevitable  or  unavoidable  accident  has  been  very 
thoroughly  considered  by  this  court  in  the  case  of  Weeks  v.  Transit  Co.,  61 
Fed.  120,  9  C.  0.  A.  393.  It  was  there  said  that  an  inevitable  accident  'was 
an  occurrence  which  could  not  be  avoided  by  that  degree  of  prudence,  fore- 
sight, care,  and  caution  which  the  law  requires  of  every  one  under  the  cir- 
cumstances of  the  particular  case.'  Again,  we  said:  'An  accident  is  said  to 
be  inevl(;^ble  when  it  is  not  occasioned  in  any  degree,  either  remotely  or  di- 
rectly, by  the  want  of  such  care  and  skill  as  the  law  holds  every  man  bound 
to  exercise.'  These  definitions  apply  to  an  unavoidable  accident,  which  is, 
in  the  sense  of  the  law,  an  inevitable  occurrence,  as  defined  in  that  case,  and 
those  cited  therein.  If  the  accident  was  one  which  might  have  been  avoided 
by  due  care,  then  the  carrier  must  be  taken  to  have  contemplated  the  reason- 
able consequences  of  his  own  negligence." 

As  under  the  evidence  there  can  be  no  doubt  that  the  landslide  was 
the  direct  and  necessary  cause  of  the  detour  of  the  train  in  question 
and  of  its  numerous  delays,  and  that  therefore  the  defendant  company 
was  entirely  justified  in  continuing  in  service  its  train  crew  up  tQ  the 
time  it  could,  with  the  exercise  of  proper  diligence  have  relieved  it,  it 
is  plain  that  the  action  of  the  court  below  in  directing  a  verdict  for  the 
plaintiff  on  counts  3,  4,  and  5  must  have  been  based  on  the  view  that 
the  defendant  company  had  the  opportunity  to  relieve  that  crew  either 
at  San  Bernardino,  or  Daggett,  or  both,  and  was  by  the  statute,  prop- 
erly construed,  required  to  avail  itself  of  it,  in  which  view  we  think,  for 
the  reasons  already  stated,  the  court  was  right — being  unable  to  agree 
with  the  learned  counsel  for  the  defendant  company  that  by  the  adop- 
tion of  the  first  proviso  to  the  third  section  of  the  act  "it  was  the  inten- 
tion of  Congress  to  permit  a  crfew  starting  from  a  terminal  to  remain 
with  the  train  overtaken  by  delay,  casualty,  or  unavoidable  accident, 
until  the  end  of  the  run.** 

In  support  of  that  contention  counsel  earnestly  rely  upon  ruling  88 
of  the  Interstate  Commerce  Commission,  made  May  25,  1908,  which, 
after  quoting  the  first  proviso  of  section  3  of  the  act,  reads : 

"Any  employ^  so  delayed  may  thereafter  continue  on  duty  to  the  terminal 
or  end  of  that  run.  The  proviso  quoted  removes  the  applicaUon  of  the  law  to 
that  trip." 

That  ruling  must  be  read  and  considered  in  connection  with  the  pre- 
ceding ruling  of  the  Commission,  made  March  16,  1908,  which  reads 
as  follows: 
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"287  (i).  Sea  3.  The  Instances  in  which  the  act  will  not  apply  Include 
only  such  occurrences  as  could  not  be  guarded  against,  those  which  involved 
no  neglect  or  lack  of  precaution  on  the  part  of  the  carrier,  its  agents,  or  of- 
ficers; and  they  serve  to  waive  the  application  of  the  law  to  employes  on 
tmhis  only  until  such  employes,  so  delayed,  reach  a  terminal  or  relay  point" 

—and  must  also  be  read  and  considered  in  connection' with  the  action 
of  the  Commission,  shown  by  the  record  in  this  case,  that  the  suit  was 
directed  to  be  brought  by  the  Attorney  General  at  the  request  of  the 
Interstate  Commerce  Commission.  But,  over  and  above  that,  it  is  the 
obvious  duty  of  the  court  to  give  effect  to  what  it  conceives  to  be  the 
true  construction  of  the  act  of  Congress. 

What  has  been  above  said  in  respect  to  counts  3,  4,  and  5  of  the  com- 
plaint in  case  No.  243  in  the  court  below  equally  governs  the  proper 
disposition  of  counts  6,  7,  and  8  of  the  same  complaint. 

The  result  is  that  the  judgment  of  the  court  below,  in  so  far  as  con- 
cerns counts  1,  2,  and  3  of  case  No.  106  in  the  court  below,  must  be 
and  hereby  is  reversed,  and  the  cause  remanded  for  a  new  trial  there- 
on; and  as  to  the  judgment  of  the  court  below  in  respect  to  case  No. 
243  of  that  court,  its  judgment  must  be  and  is  affirmed. 


(220  Fed.  745) 

UNITED  STATES  v.  SOUTHERN  PAC.  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  15,  1915.) 

No.  2443. 

1.  Masteb  anp  Servant  ^=»17 — Hours  of  Service — Actions  for  Penalties 

— ^Answer. 

In  an  action  for  penalties  under  Hours  of  Service  Act  March  4,  1907,  c. 
2939.  34  Stat.  1415  (Comp.  St.  1913,  §§  8677-8680),  for  requiring  and  per- 
mitting a  train  crew  to  remain  on  duty  for  17%  hours,  an^  answer,  al- 
leging that  the  train  was  detained  for  1%  hours  on  account  of  it  break- 
ing in  two,  and  that  such  delay  was  the  result  of  a  cause  not  known  to 
the  defendant  or  its  officers  or  agents  in  charge  of  the  train  and  the  em- 
ploy^ at  the  time  the  train  left  a  terminal,  and  that  it  was  caused  by  an 
unavoidable  accident,  and  one  that  could  not  have  been  foreseen  by  the 
defendant  or  any  of  its  officers,  agents,  or  employes,  stated  a  good  defense 
as  against  a  demurrer,  though  the  defendant  might  be  unable,  upon  a 
trial,  to  establish  that  the  breaking  in  two  was  due  to  a  cause  which  could 
not  have  been  foreseen. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  16; 
Dec  Dig.  «=»17.] 

2.  Master  and  Servant  ^=>13 — Hours  of  Service — Statutory  Provisions. 

Where  the  breaking  in  two  of  a  train,  causing  the  trainmen  to  remain 
on  duty  for  more  than  16  consecutive  hours,  is  due  to  defective  equip- 
ment or  improper  handling,  the  case  is  not  within  the  provision  of  Hours 
of  Service  Act  that  such  act  shall  not  apply  in  any  case  of  casualty,  or 
unavoidable  accident,  or  act  of  God,  nor  where  the  delay  was  the  result 
of  a  cause  not  known  to  the  carrier  or  its  officer  or  agent  in  charge  of  the 
employ^  at  the  time  he  left  a  terminal,  and  which  could  not  have  been 
foreseen. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  14; 
Dec.  Dig.  «=»13. 

Hours  of  service  of  employes,  see  note  to  United  States  v.  Houston  Belt 
&  T.  Ry.  Co.,  125  C.  C.  A.  485.] 

^=»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key -Numbered  Digests  ft  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Arizona. 

Action  for  statutory  penalties  by  the  United  States  against  the 
Southern  Pacific  Company.  Judgment  for  defendant  on  certain 
counts,  and  the  United  States  brings  error.    Affirmed. 

Thomas  A.  Flynn,  U.  S.  Atty.,  of  Phoenix,  Ariz.,  Samuel  L.  Pattee, 
Asst.  U.  S.  Atty.,  of  Douglas,  Ariz.,  Monroe  C.  List  and  Philip  J. 
Doherty,  Sp.  Asst.  U.  S.  Attys.,  both  of  Washington,  D.  C,  for  the 
United  States. 

Francis  M.  Hartman,  of  Tucson,  Ariz.,  and  Chas.  J.  Heggerty  and 
Knight  &  Heggerty,  all  of  San  Francisco,  Cal.,  for  defendant  in  er- 
ror. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  [1]  This  action  was  brought  by  the  gov- 
ernment to  recover  from  the  Southern  Pacific  Company  certain  pen- 
alties for  alleged  violations  of  the  act  of  Congress  known  as  the 
"Hours  of  Service  Act,"  approved  March  4,  1907  (34  Stat.  p.  1415) ; 
the  complaint  containing  12  counts,  the  first  6  relating  to  the  hours 
of  service  on  one  train,  and  the  last  6  to  the  hours  of  service  on  an- 
other train.  The  last  6  are  the  only  counts  involved  on  this  writ  of 
error,  and  are  substantially  the  same,  except  as  to  the  names  of  the 
trainmen,  and  charge  that  on  the  defendant  company's  extra  train, 
drawn  by  locomotive  engine  2794,  leaving  Tucson,  in  the  state  of 
Arizona,  at  5  :20  a.  m.  December  22,  191z,  for  Bowie,  in  the  same 
state  (the  said  train  being  then  and  there  engaged  in  the  movement 
of  interstate  traffic),  the  defendant  company  required  and  permitted 
the  train  crew  to  be  and  remain  on  duty  for  a  longer  period  than 
16  consecutive  hours,  to  wit,  from  said  hour  of  5:20  a.  m.  to  10:50 
p.  m.  of  the  same  day.  As  an  affirmative  answer  and  defense  to  those 
counts  the  defendant  company  alleged  and  prayed  as  follows: 

"The  defendant  aUeges,  by  way  of  relief  and  exoneration  from  the  provi- 
sions of  the  statute  in  plaintiflP's  said  complaint  set  out,  that  the  said  extra 
train  No.  2794  was  delayed  and  detained  en  route  at  a  station  eaUed  Esmond, 
in  the  county  of  Pima,  state  of  Arizona,  while  en  route  on  the  day  and  date 
named  in  plaintiff's  complaint,  for  the  period  of  one  hour  and  thirty  minutes, 
on  account  of  and  by  reason  of  the  said  train  breaking  in  two,  and  that  the 
said  break  in  two  and  delay  of  one  hour  and  thirty  minutes  was  the  result 
of  a  cause  not  known  to  the  defendant  or  its  oflBcers,  agents,  or  any  of  them, 
in  charge  of  said  train,  and  of  such  employ^,  at  the  time  said  train  and  em- 
ployes left  Tucson,,  the  terminal,  from  which  it  started  at a.  m.,  on 

said  date,  and  that  the  same  was  caused  by  an  unavoidable  accident,  and  one 
that  could  not  have  been  foreseen  by  this  defendant'  or  any  ofl  its  officers, 
agents,  or  employes;  all  of  which  and  the  time  of  delay  was  promptly  re- 
ported to  the  Interstate  Commerce  Commission  by  the  defendant  herein,  to- 
gether with  the  defendant's  claim  of  exemption  for  the  one  hour  and  thirty 
minutes  delay  at  Esmond  as  aforesaid. 

"Wherefore  defendant  prays  that  the  delay  of  one  hour  and  thirty  minutes, 
by  reason  of  the  unavoidable  accident  as  aforesaid,  be  allowed  defendant,  and 
that  the  provisions  of  thia  act  shall  not  apply  to  this  defendant  in  the  al- 
leged causes  of  action  contained  in  counts  7,  8,  9,  10,  11,  and  12  set  forth  in 
plaintiff's  complaint,  and  that  the  defendant  go  hence  without  day,  together 
with  its  costs." 


Digitized  by 


Google 


UNITED  STATES  V.  SOUTHERN   PAC.  CO,  353 

The  plaintiff  in  thie  case  demurred  to  the  affirmative  defense  upon 
these  grounds : 

"1.  It  does  not  appear  that  the  breaking  in  two  of  the  train  at  Esmond, 
and  the  delay  thereto,  was  not  known  to  the  defendant,  or  Its  officer  or  agent 
in  charge  of  said  employes  at  the  time  they  left  a  terminal. 

"2,  It  does  not  appear  that  the  breaking  in  two  of  the  train  at  Esmond  pre- 
vented the  defendant  from  relieving  the  employ^  named  In  any  of  said  causes 
of  action  before  he  had  been  continuously  on  duty  more  than  16  hours. 

"3.  It  does  not  appear  that  the  failure  of  the  defendant  to  relieve  the  em- 
ploy4  named  in  any  of  said  causes  of  action  before  he  had  been  continuously 
on  duty  more  than  16  hours  was  due  to  a  casualty  or  unavoidable  accident  or 
the  act  of  God,  or  that  the  failure  to  so  relieve  such  employ^  was  the  result  of 
a  cause  not  known  to  the  defendant  or  Its  officer  or  agent  in  charge  of  such 
employ^  at  the  time  he  left  a  terminal  and  which  could  not  have  been  foreseen. 

"4.  It  does  not  appear  that  the  defendant  made  any  effort  whatsoever  to 
relieve  the  employ^  named  in  any  of  said  causes  of  action  before  he  had  been 
continuously  on  duty  more  than  16  hours. 

*'5.  The  facts  pleaded  do  not  constitute  a  defense  to  any  of  said  causes  of 
action." 

The  trial  court  having  overruled  the  demurrer,  and  the  plaintiff 
having  duly  excepted  to  the  ruling  and  elected  to  stand  upon  the 
pleadings,  the  cause  was  called  for  trial  upon  the  first  6  counts  of  the 
complaint,  resulting  in  a  verdict  for  the  plaintiff  as  to  them  by  direc- 
tion of  the  court,  and  a  judgment  thereon  in  favor  of  the  plaintiff, 
and  in  favor  of  the  defendant  as  respects  the  last  6  counts  of  the  com- 
plaint, being  the  counts  here  involved.  From  the  latter  portion  of 
the  judgment  the  plaintiff  brings  the  present  writ  of  error,  assigning 
as  error: 

"L  The  said  District  Court  of  the  United  States  for  the  District  of  Arizona 
erred  in  overruling  the  demurrer  of  the  United  States  of  America  to  the  an- 
swer of  the  said  Southern  Pacific  Company  to  the  seventh,  eighth,  ninth, 
tenth,  eleventh,  and  twelfth  causes  of  action  set  forth  in  the  petition  or  com- 
plaint herein,  for  the  reason  that  it  does  not  appear  from  the  said  answer 
that  the  breaking  in  two  of  the  train  mentioned  in  said  answer  at  Esmond, 
and  the  delay  thereto,  was  not  known  to  the  said  Southern  Pacific  Company, 
or  its  officer  or  agent  in  charge  of  the  employ^  mentioned  in  said  causes  of 
action  at  the  time  they  left  a  termlnaL 

**2.  The  said  District  Court  erred  in  overruling  the  said  demurrer,  for  the 
reason  that  it  does  not  appear  from  said  answer  that  the  breaking  in  two  of 
said  train  at  Esmond  prevented  the  said  Southern  Pacific  Company  from  re- 
lieving the  employe  mentioned  in  any  of  said  causes  of  action  before  he  had 
been  continuously  on  duty  more  than  16  hours. 

**3.  The  said  District  Court  erred  in  overruling  said  demurrer,  for  the  rea- 
son that  it  does  not  appear  from  the  said  answer  that  the  failure  of  the  said 
Southern  Pacific  Company  to  relieve  the  employ^  named  in  any  of  said  causes 
of  action  before  he  had  been  continuously  on  duty  more  than  16  hours  was 
dne  to  a  casualty  or  unavoidable  accident  or  the  act  of  God,  or  that  the 
failure  so  to  reUeve  such  employ^  was  the  result  of  a  cause  not  known  to 
said  Southern  Pacific  Company  or  Its  officer  or  agent  in  charge  of  such  em- 
ploy6  at  the  time  he  left  a  terminal  and  which  could  not  have  been  foreseen. 

"4.  The  said  District  Court  erred  in  overruUng  said  demurrer,  for  the  rea- 
son that  it  does  not  appear  from  the  said  answer  that  the  said  Southern  Pa- 
cific Company  made  any  effort  whatsoever  to  relieve  the  employ^  named  in 
any  of  said  causes  of  action  before  he  had  been  continuously  on  duty  more 
than  16  hours. 

**5.  The  said  District  Court  erred  in  overruling  said  demurrer,  for  the  rea- 
8on  that  the  matters  set  forth  therein  as  a  defense  to  said  causes  of  action 
are  insufficient  In  law  to  constitute  a  defense  to  any  of  said  causes  of  action. 

**6.  The  said  District  Court  erred  in  rendering  judgment  in  favor  of  said 
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Southern  Pacific  Company  and  against  the  said  United  States  of  America  upon 
the  seventh,  eighth,  ninth,  tenth,  eleventh,  and  twelfth  causes  of  action  set 
forth  in  said  petition  or  complaint,  for  the  reasons  stated  in  the  foregoing  as- 
signments of  error." 

[2]  In  effect,  the  averments  of  the  affirmative  answer  and  defense 
are  that  the  1  hour  and  30  minutes  overtime  was  caused  by  the  break- 
ing in  two  of  the  train,  which  accident  was  unavoidable  and  could 
not  have  been  foreseen  by  any  of  the  officers,  agents,  or  employes  of 
the  defendant  company  at  the  time  the  train  left  the  terminal  from 
which  it  started.  Upon  a  trial  of  that  matter  the  burden  of  proving 
such  facts  would,  of  course,  be  upon  the  defendant  company,  and  it 
might  well  appear  upon  such  trial  that  the  breaking  in  two  of  the 
train  was  due  to  a  cause  or  causes  which  should  have  been  foreseen, 
such,  for  instance,  as  defective  equipment  of  the  train,  or  the  improper 
handling  of  it,  in  which  event  we  regard  it  as  clear  that  the  defendant 
company  would  not  have  brought  itself  within  that  provision  of  the 
act  in  question  which  declares: 

"That  the  provisions  of  this  act  shall  not  apply  in  any  case  of  casualty  or 
unavoidable  accident,  or  the  act  of  God,  nor  where  the  delay  was  the  result 
of  a  cause  not  known  to  the  carrier  or  its  officer  or  agent  in  charge  of  such 
employ^  at  the  time  said  employ^  left  a  terminal,  and  which  could  not  have 
been  foreseen.*' 

But  the  allegation  of  the  answer  is  that  the  accident  was  unavoid- 
able and  could  not  have  been  foreseen,  which,  as  against  a  demurrer, 
must,  of  course,  be  taken  as  true.  In  a  case  arising  under  the  same 
statute— Missouri,  K.  &  T.  Ry.  Co.  v.  United  States,  231  U.  S.  112, 
34  Sup.  Ct.  26,  58  L.  Ed.  144— the  Supreme  Court  said : 

"It  is  urged  that  in  one  case  the  delay  was  the  result  of  a  cause,  a  defective 
injector,  that  was  not  Isnown  to  the  carrier,  and  could  not  have  been  foreseen 
when  the  employes  left  a  terminal,  and  that  therefore  by  the  proviso  in  section 
3  the  act  does  not  apply.  But  the  question  was  raised  only  by  a  request  to  di- 
rect a  verdict  for  the  defendant,  and  the  trouble  might  have  been  found  to  be 
due  to  the  scarcity  and  bad  quality  of  the  water,  which  was  well  known." 

Our  views  regarding  the  act  having  been  fully  stated  in  the  case 
of  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Co.  v.  United 
States,  220  Fed.  737,  136  C.  C.  A.  343,  just  decided,  it  is  not  neces- 
sary to  repeat  them  here. 

The  judgment  is  affirmed. 


(220  Fed.  748) 

ATCHISON,  T.  &   S.  F.  RY.  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals  for  the  Ninth  Circuit.    February  15,  1915.    Be- 
hearing  Denied  March  18,  1915.) 

No.  2466. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern  Divi- 
sion of  the  Southern  District  of  California ;    Olin  Wellborn,  Judge. 

Action  at  law  by  the  United  States  against  the  Atchison,  Topeka  &  Santa 
F6  Railway  to  recover  penalties  for  alleged  violations  of  the  act  of  Congress 
entitled  "An  act  to  promote  the  safety  of  employes  and  travelers  upon  rail- 
roads by  limiting  the  hours  of  service  of  employes  thereon,"  approved  March 
4,  1907  (34  Stat.  1415,  c.  2939  [Comp.  St.  1913,  §§  8677-8680]).  Judgment  for 
plaintiff,  and  defendant  brings  error.     Affirmed. 
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U.  T.  Clotfelter,  E.  W.  Camp,  and  Paul  Burks,  all  of  Los  Angeles,  Cal., 
for  plaintiff  in  error. 

Albert  Schoonover,  U.  S.  Atty.,  and  Harry  R.  Archbald,  Asst.  U.  S.  Atty., 
both  of  Los  Angeles,  Cal.,  and  Monroe  C.  List  and  Philip  J.  Doherty,  Sp.  Asst 
U.  S.  Attys.,  both  of  Washington,  D.  C. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge.  The  plaintiff  in  error  is  charged  in  the  complaint 
filed  by  the  United  States  with  having  permitted  three  of  its  employes  to  be 
and  remain  on  duty  for  a  longer  period  than  16  hours,  to  wit,  from  the  hour 
of  10:40  p.  m.  on  October  2, 1912,  to  the  hour  of  8:25  p.  m.  on  October  3,  1912. 
It  appears  from  the  stipulated  facts  filed  in  the  court  below  that  the  employ^ 
of  the  plaintiff  in  error  were  employed  as  conductor  and  brakemen,  respec- 
tively, on  one  of  the  trains  of  the  plaintiff  in  error  running  between  Parker, 
Ariz.,  and  Los  Angeles,  Cal. ;  that  the  employes  went  on  duty  at  Parker,  Ariz., 
at  10:40  p.  m.  on  October  2,  1912 ;  that  the  train  on  which  they  were  employed 
left  Parker  at  11:10  p.  m.  of  that  date,  and  arrived  at  Barstow,  Cal.,  at  7:10 
a.  m.  on  October  3,  1912,  having  been  delayed  between  the  two  points  for  a 
period  of  2  hours  and  30  minutes  on  account  of  washouts ;  that  the  train  left 
Barstow,  Cal.,  at  7:45  a.  m.  on  October  3d,  with  ample  time  then  remaining  to 
reach  Los  Angeles  within  less  than  16  hours  from  the  time  the  employes  en- 
tered upon  their  duties,  but  while  the  train  was  being  operated  between  Bar- 
stow and  San  Bernardino  an  axle  broke  under  the  tank  of  an  engine,  whereby 
the  movement  of  the  train  was  unavoidably  delayed  for  a  period  of  6  hours 
and  10  minutes,  with  the  result  that  the  train  reached  San  Bernardino  at 
5:30  p.  m.  and  Los  Angeles  at  8:25  p.  m.  on  October  3d,  the  employes  having 
then  been  on  duty  for  21  hours  and  45  minutes;  that  before  the  delay  of  6 
hours  and  10  minutes  caused  by  the  broken  axle  had  expired,  and  before  the 
damage  which  had  caused  the  delay  had  been  repaired,  and  before  the  train 
left  the  point  where  such  delay  occurred,  it  was  known  to  the  plaintiff  in  er- 
ror that  its  employ^  would  have  been  on  duty  in  excess  of  16  hours  by  the 
time  the  train  reached  San  Bernardino,  but  no  effort  was  made  to  relieve 
the  employes  before  they  had  been  on  duty  in  excess  of  16  hours,  either  pre- 
vious to  or  at  the  time  of  their  arrival  at  San  Bernardino,  or  at  any  time  be- 
fore the  employes  reached  Los  Angeles ;  that  San  Bernardino  was  a  division 
terminal,  but  was  not  a  terminal  for  the  employes  of  the  traiu  involved  in  this 
proceeding,  but  the  employ^  of  the  plaintiff  in  error  could  have  been  relieved 
at  that  place  and  the  train  placed  in  charge  of  another  crew. 

The  position  taken  by  the  plaintiff  in  error  is  that  the  facts  above  set  forth 
constitute  no  violation  of  the  statute,  for  the  reason  that  the  terminal  of  its 
train  was  Los  Angeles,  and  it  was  entitled  to  permit  its  employes  to  be  and 
remain  on  duty  until  that  terminal  was  reached,  regardless  of  whether  the  16- 
hour  period  prescribed  by  the  statute  had  expired.  The  government's  conten- 
tion is  that  where  delays  have  occurred  the  employes  may  continue  to  operate 
the  train,  but  that  they  cannot  be  held  in  service  beyond  the  16-hour  period 
prescribed  by  the  act,  if  a  suitable  stopping  place  should  be  reached  at  which 
they  may  be  relieved,  and  that  if  such  a  place  is  reached,  and  the  employ^ 
are  not  relieved,  there  is  a  violation  of  the  law. 

The  positions  taken  by  each  of  the  parties  in  the  present  action,  and  the 
arguments  advanced  in  support  of  those  positions,  are  in  all  substantial  re- 
spects identical  with  the  positions  and  arguments  of  the  parties  in  the  case 
of  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Co.  v.  United  States  of  Amer- 
ica, 220  Fed.  737,  186  C.  C.  A.  343,  decided  by  this  court  on  February  1,  1915. 
On  the  authority  of  that  case,  the  judgment  of  the  court  below  is  affirmed. 
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Fed.  750) 

KANSAS  CITY  BOLT  &  NTT  CO.  v.  RODD. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    March  2,  1915.) 

No.  2561. 

1.  Sales  ^=»273 — Wabbanties— Implied  Warranty  of  Fitness  for  Partic- 

ular Use. 

Where  automatic  nut-tapping  machines,  sold  by  defendant  to  plaintiff, 
had  been  on  the  market  a  comparatively  short  time,  plaintiff  had  never 
seen  or  had  an  opportunity  to  inspect  such  a  machine,  and  defendant's 
circulars  stated  that  they  would  automatically  tap  hot  or  cold  pressed 
nuts  and  any  style  of  thread  or  pitch  in  hexagon  or  square  nuts  of  iron, 
steel,  brass,  or  any  usual  material  from  which  nuts  were  made,  and 
directed  that  samples  of  blank  and  tapped  nuts  shouM  accompany  In- 
quiries, and  the  machines  were  purchased  for  use  on  the  kind  of  stock 
regularly  used  by  plaintiff,  with  defendant's  knowledge  of  such  intended 
use,  there  was  an  Implied  warranty  that  they  would  suitably  work  such 
stock,  the  rule  that,  when  a  known,  described,  and  definite  article  la 
ordered  and  supplied,  there  is  no  warranty  that  it  shall  answer  the  par- 
ticular purpose  intended  by  the  buyer,  though  stated  by  him,  did  not 
apply,  and  it  was  error  for  the  court  to  charge  that  defendant  did  not 
warrant  that  the  machines  were  fit  for  any  particular  purpose,  or  for 
tapping  any  special  kind  of  nuts,  that  plaintiff  could  recover  only  by 
showing  that  the  machines  were  unsuitable  to  perform  the  ordinary  work 
which  they  were  made  to  do  In  tapping  ordinary  nuts,  and  that  evidence 
of  plaintiff's  reliance  upon  the  alleged  warranty  should  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §|  772-776;  Dec. 
Dig.  «=>273.] 

2.  SAI.E8  <@=>288 — Warranties— Waiver  by  Acceptance. 

The  doctrine  that  an  Implied  warranty  does  not  survive  acceptance  does 
not  apply,  unless  the  acceptance  Is  with  full  knowledge  of  all  the  condi- 
tions affecting  the  character  and  quality  of  the  article. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  817-823;  Dec. 
pig.  <@=>288.] 

3.  Sales  ^=>261 — ^Warranties— Failure  to  Include  in  Subsequent  Con- 

tract. 

Where  a  contract  of  sale  consisted  entirely  of  correspondence,  all  of 
the  correspondence  together  made  up  the  contract,  and  there  was  in  no 
proper  sense  a  "subsequent  contract,"  within  the  rule  that  representations 
will  not  constitute  an  express  warranty,  where  the  parties  subsequently 
enter  into  a  written  agreement  which  is  silent  upon  that  subject 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  727-735;  Dec. 
Dig.  <©=»261.] 

4.  Sales  <©=»168% — ^Warranties— Sales  on  Trial. 

Where,  though  a  machine  was  sold  on  30  days'  trial  to  enable  the  buyer 
to  determine  whether  It  would  want  other  similar  machines,  the  buyer 
was  In  such  urgent  need  of  the  machines  that,  without  waiting  for  the 
first  machine.  It  asked  the  seller  to  build  eight  machines  with  the  utmost 
dispatch  and  ship  them  to  It,  and  the  subject  of  30  days'  trial  was  not 
then  or  thereafter  referred  to,  It  was  apparent  that  the  buyer  was  con- 
tent to  rely  upon  the  situation  as  disclosed  by  the  seller's  circulars  and 
the  correspondence  with  the  seller,  and  not  upon  a  trial  of  the  machines, 
and  instructions  on  the  theory  that  the  sale  was  a  sale  on  30  days*  trial 
were  improper. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  409-421;  Dec. 
Dig.  <8=>168^.] 

5.  Sales  ^=»16814—Warhantie8— Sales  on  Trial. 

Where,  exactly  30  days  from  the  receipt  of  the  first  two  autot^atlc  nut- 
tapping  machines  ordered  by  plaintiff,  parts  thereof  were  returned  to  de- 
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fend  ant  because  broken  througb  alleged  failure  to  work  properly,  cor- 
respondence was  had  concerning  trouble  with  the  machines,  taps  and 
nuts  were  returned  to  defendant  by  his  request,  and  a  man  was  furnished 
by  him  to  see  if  he  could  make  the  machines  work,  without  any  suggestion 
that  they  were 'subject  to  30  days*  trial,  the  parties  treated  the  complaints 
as  made  in  time,  and  if  the  sale  was  in  fact  subject  to  30  days'  trial  the 
provision  was  waived,  so  far  as  not  complied  with. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  409-421 ;  Dec.  Dig. 
€=>168%.] 

6.  Sales  <g==>440 — Actions  fob  Breach  of  Warranty— Evidence. 

In  an  action  for  breach  of  a  warranty  on  a  sale  of  eight  automatic 
nut-tapping  machines,  a  question,  asked  a  witness  for  plaintiff,  as  to 
why  he  continued  the  effort  to  use  the  machines  after  having  trouble 
witii  them,  to  which  he  would  have  answered  that  the  seller  held  out 
encouragement  that  continued  effort  would  meet  with  success,  and  a  ques- 
tion, asked  another  witness,  as  to  whether  there  was  any  marked  effort 
to  operate  the  machines  when  a  single  one  arrived,  as  an  individual 
machine  or  in  groups  of  two,  to  sustain  the  buyer's  contention  that  there 
was  no  concerted  effort  to  test  the  machines  until  all  of  them  arrived 
and  were  installed,  were  pertinent  as  affecting  the  good  faith  of  the 
buyer's  claim  that  it  was  unable  to  operate  the  machines. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  1261-1276;  Dec. 
Dig.  <g=>440.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Ohio ;    William  L.  Day,  Judge. 

Action  by  the  Kansas  City  Bolt  &  Nut  Company  against  Robert 
J.  Rodd.  Judgment  for  defendant,  and  plaintiff  brings  error.  Re- 
versed, and  new  trial  ordered. 

In  the  deposition  of  the  witness  Stoddard,  he  testified  that  they 
had  trouble  with  the  machines.  Such  testimony  was  followed  by  a 
question  as  to  why  he  continued  the  effort  to  make  the  machines  tap 
nuts,  to  which  an  objection  was  sustained.  The  answer  in  the  deposi- 
tion was  that  Rodd  held  out  encouragement  that  continued  effort 
would  meet  with  success.  The  witness  Neville  was  asked  whether 
or  not  there  was  any  marked  effort  to  operate  or  attempt  to  operate 
the  machines  after  they  were  coupled  in  a  battery,  or  when  a  single 
one  arrived,  as  an  individual  machine  or  in  groups  of  two,  to  which 
an  exception  was  sustained.  It  was  plaintiff's  contention  that  there 
was  no  serious,  concerted,  and  determined  effort  made  until  all  of 
the  machines  ordered  arrived  and  were  installed. 

J.  H.  Smart,  of  Cleveland,  Ohio,  for  plaintiff  in  error. 
Orlano  Wilcox,  of  Akron,  Ohio,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  Plaintiff  in  error,  a  manufacturer  of 
bolts  and  nuts,  ordered  from. defendant  in  error  eight  automatic  nut- 
tapping  machines  of  defendant's  manufacture.  The  machines  were 
all  received,  and  six  were  paid  for.  Plaintiff  in  error  brought  this  suit 
for  damages  for  breach  of  alleged  warranty  that  the  machines  would 
do  good  work  and  were  fit  for  the  purpose  for  which  plaintiff  bought 
them  and  for  which  defendant  sold  them.    Defendant  denied  liability, 
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and  set  up  a  counterclaim  for  the  purchase  price  of  the  two  machines 
unpaid  for.  On  a  trial  by  jury  the  issues  were  found  in  defendant's 
favor,  and  judgment  entered  accordingly.  The  errors  assigned  relate 
to  the  charge  of  the  court  and  to  the  exclusion  of  evidence. 

Tapping  is  the  process  of  threading  nuts.  Until  the  purchase  in 
question,  plaintiff  had  used  only  hand-operated  tapping  machines. 
Having  seen  defendant's  circular  descriptive  of  his  machine,  plaintiff 
wrote  defendant,  asking  prices.  Defendant  replied  by  letter  that  his 
machine  of  the  size  called  for  "has  only  recently  been  placed  on  the 
market,  but  it  has  been  thoroughly  tested,"  and  spoke  of  the  great 
favor  with  which  the  machine  had  met  where  already  used.  Plaintiff 
accordingly  ordered  of  defendant  by  letter  one  machine,  at  a  price 
of  $500,  saying  that  "if  found  quite  satisfactory"  seven  more  would 
doubtless  be  ordered  at  a  price  of  $475  each  for  the  eight  machines. 
Defendant  replied  that  he  had  "such  confidence  in  the  merits  of  the 
machines  and  have  met  with  such  universal  success  that  we  will  send 
you  a  machine,  if  you  find  it  satisfactory  you  will  pay  for  the  same 
in  30  days,  if  you  should  order  the  remaining  seven  the  price  will  be 
as  you  state,  $475";  and  on  receiving  order  for  shipment  wrote  plain- 
tiff on  October  18th  asking  that,  "in  order  that  I  may  set  the  machine 
up  to  suit  your  nuts,"  plaintiff  send  a  quantity  of  blanks,  "such  as  you 
will  require  the  machine  to  tap."  In  advance  of  the  delivery  of  the 
first  machine,  plaintiff  on  October  18th  wrote  defendant,  asking  him 
to  "increase  our  recent  order  to  eight  machines."  The  respective  let- 
ters of  the  latter  date  presumably  "crossed  in  the  mails."  The  last 
order  was  accepted  by  letter;  defendant,  in  connection  with  the  ac- 
ceptance (and  an  assurance  that  the  machines  would  be  built  as  speed- 
ily "as  is  consistent  with  good  work"),  asking  plaintiff's  manager  to 
send  samples  "of  the  nuts  that  you  propose  to  use  on  the  machines," 
adding : 

"I  presume  you  tap  your  nuts  U.  S.  S.  thread,  as  a  general  rule.  If  you  wiU 
let  me  have  these  nuts,  I  will  look  them  over  and  write  you  further." 

Five  days  later  defendant  asked  plaintiff,  in  case  it  required  the 
machines  to  tap  both  hexagonal  and  square  nuts,  to  send  on  a  quan- 
tity of  each  kind,  and  to  include  a  "bolt  or  stud  threaded  to  show  what 
your  threads  are."  The  samples  asked  for  were  duly  sent.  On  Febru- 
ary 14th  following  defendant  shipped  two  machines,  which  reached 
plaintiff  February  28th ;  the  next  two  machines  were  shipped  March 
2d  or  3d,  and  would  normally  have  reached  plaintiff  about  two  weeks 
later.  The  last  two  machines  were  shipped  April  29th,  and  presuma- 
bly reached  plaintiff  about  the  middle  of  May.  Meanwhile,  defend- 
ant had  provided  plaintiff  with  sample  taps  (threading  tools)  for  each 
size  of  machine  bought,  the  samples  to  be  used  for  making  up  a  sup- 
ply of  taps  to  be  made  or  procured  by  plaintiff.  Plaintiff's  first  com- 
plaint of  the  machines  was  made  March  28th,  and  related  only  to  the 
breaking  of  gears  and  other  minor  matters,  the  defects  being  promptly 
supplied.  But  on  June  1st  plaintiff  complained  of  serious  trouble 
with  the  machines,  including  inability  to  get  proper  daily  output,  that 
the  clutches  would  not  pull  sufficiently  to  tap  the  nuts,  and  that  many 
of  the  nuts  were  "reamed" — that  is,  the  tap  went  through  without 
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making  a  thread.  After  several  requests,  beginning  with  June  1st, 
defendant,  about  July  13th,  sent  a  demonstrator  to  instruct  in  the 
operation  of  the  machines.  There  is  a  sharp  conflict  as  to  the  ef- 
fectiveness of  this  demonstration,  but  the  plaintiff  finally  abandoned 
the  use  of  the  machines  as  worthless.  Its  testimony  tends  to  support 
the  complaints  made  previous  to  the  demonstration,  as  well  as  an  al- 
leged frequent  breaking  of  taps,  and  a  general  inability  of  the  ma- 
chines to  work  plaintiff's  stock  as  well  as  the  ordinary  hand  machines. 

The  first  question  of  importance  arises  out  of  defendant's  conten- 
tion that  the  failure  of  the  machines  to  work  satisfactorily  was  due 
to  the  character  of  the  nuts  used  by  plaintiff — defendant's  claim  be- 
ing that  the  nuts  (which  were  hot-pressed)  were  of  poor  quality,  made 
of  scrap  bar,  composed  of  steel  and  iron,  carrying  more  or  less  scale 
and  burrs  or  fins,  the  burrs  preventing  the  nuts  from  slipping  down 
in  the  "fountain"  and  from  engaging  the  tap ;  that  the  holes  in  many 
of  the  nuts  were  small  and  out  of  center,  causing  reaming ;  that  the 
quality  of  the  metal  (said  to  be  more  difficult  to  work  than  clear  iron 
or  clear  steel)  caused  the  taps  to  wear  rapidly,  necessitating  frequent 
grinding  or  renewal,  and  requiring  an  unusually  hard  tap.  On  the  other 
hand,  hot-pressed  nuts  are  naturally  less  perfect  and  clean-cut  than 
cold-pressed,  and  always  carry  some  scale  in  the  holes.  There  was 
testimony  that  the  stock  on  which  plaintiff  used  the  machines  was  the 
same  as  always  used  on  its  hand  machines,  and  conformed  strictly, 
both  in  material  and  otherwise,  to  the  samples  furnished  defendant, 
under  the  circumstances  stated.  There  was  also  testimony  that  the 
class  of  material  used  by  plaintiff  was  the  ordinary  commercial  hot- 
pressed  nut. 

[1]  1.  The  jury  was  instructed  that  defendant  did  not  warrant 
"that  these  machines  were  fit  for  any  particular  purpose,  or  for  tap- 
ping any  special  kind  of  nuts,"  and  that  plaintiff  could  recover  only 
by  showing  that  defects  existed  in  the  machines  "which  rendered  them 
unsuitable  to  perform  the  ordinary  work  which  Rodd's  automatic  nut 
tappers  are  made  ta  do  in  automatically  and  commercially  tapping 
the  ordinary  nuts  sold  in  the  trade,"  (Italics  ours.)  This  instruction 
effectually  precluded  recovery  for  failure  of  the  machines  to  properly 
work  plaintiff's  stock,  as  distinguished  from  ordinary  nuts  sold  in 
the  trade,  and  notwithstanding  plaintiff  purchased  the  machines  for 
use  on  the  kind  of  stock  regularly  used  by  it,  with  defendant's  knowl- 
edge of  such  intended  use. 

We  think  this  instruction  erroneous.  The  general  rule,  as  stated 
in  Dushane  v.  Benedict,  120  U.  S.  at  page  636,  7  Sup.  Ct.  at  page  697, 
30  L.  Ed.  810,  is  this: 

•*When  a  dealer  contracts  to  sell  goods  which  he  deals  in,  to  be  applied  to  a 
particular  purpose,  and  the  buyer  has  uo  opportunity  to  inspect  them  before 
delirery,  there  is  an  Implied  warranty  that  they  shall  be  reasonably  fit  for 
that  purpose." 

And,  as  expressed  in  Jones  v.  Just,  L.  R.  3  Q.  B.  197  (which  case 
was  cited  with  approval  in  Dushane  v.  Benedict): 

"It  must  be  taken  as  established  that  on  the  sale  of  goods  by  a  manufacturer 
or  dealer,  to  be  applied  to  a  particular  purpose,  it  is  a  term  in  the  contract 
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that  they  shall  reasonably  answer  that  purpose,  and  that  on  the  sale  of  an 
article  by  a  manufacturer  to  a  vendee  who  has  not  had  an  opportunity  of  in- 
specting it  during  the  manufacture,  that  it  shall  be  reasonably  fit  for  use  or 
shall  be  merchantable,  as  the  case  may  be." 

See,  also,  Kellogg  Bridge  Co.  v.  Hamilton,  110  U.  S.  108,  113-116, 
3  Sup.  Ct.  538,  28  L.  Ed.  86,  and  cases  there  cited. 

The  general  rule  has  this  qualification,  among  others,  that  when  a 
known,  described,  and  definite  article  is  ordered  of  a  manufacturer, 
although  it  be  stated  by  the  purchaser  to  be  required  for  a  particular 
purpose,  yet  if  the  known,  described,  and  definite  thing  be  actually 
supplied,  there  is  no  warranty  that  it  shall  answer  the  particular  pur- 
pose intended  by  the  buyer.  Seitz  v.  Brewers'  Refrigerating  Co.,  141 
U.  S.  510,  518,  12  Sup.  Ct.  46,  35  L.  Ed.  837.  The  learned  District 
Judge  evidently  regarded  the  instant  case  as  falling  directly  within  the 
qualification  mentioned,  and  as  applied  in  the  case  last  cited.  We 
think  this  a  mistaken  view,  and  that  the  case  is  governed  by  the  gen- 
eral rule  rather  than  by  the  qualification  stated.  As  we  understand 
the  rule,  the  existence  or  nonexistence  of  an  implied  warranty  of  fit- 
ness for  a  particular  use  depends  upon  whether  or  not  the  buyer  is 
presumed  to  have  relied  upon  his  own  judgment  or  on  the  skill  or 
judgment  of  the  seller.  See  Kellogg  Bridge  Co.  v.  Hamilton,  supra; 
also  Pullman  Car  Co.  v.  Metropolitan  Ry.  Co.,  157  U.  S.  108,  15 
Sup.  Ct.  503,  39  L.  Ed.  632,  where  the  general  rule  and  the  exception 
stated  are  referred  to 

The  Ohio  Uniform  Sales  Act  (G.  C.  .§  8395 [1])  provides  that: 

"When  the  buyer,  expressly  or  by  implication,  makes  known  to  the  seller 
the  particular  purpose  for  which  the  goods  are  required,  and  it  appears  that 
the  buyer  relies  on  the  seller's  skill  or  judgment,  whether  he  be  the  grower  or 
manufacturer  or  not,  there  is  an  implied  warranty  that  the  goods  shall  be 
reasonably  fit  for  such  purpose." 

And  subdivision  4  provides: 

"(4)  In  the  case  of  a  contract  to  sell  or  a  sale  of  a  specified  article  under 
its  patent  or  other  trade  name,  there  is  no  implied  warranty  as  to  ^ts  fitness 
for  any  particular  purpose." 

We  understand  that  these  provisions  substantially  enact  the  com- 
mon-law rule,  unless  possibly  (which  we  do  not  decide)  subdivision  1 
substitutes  a  question  of  fact  for  the  presumption  that  the  buyer  re- 
lied on  the  seller's  skill  or  judgment.  See  Williston  on  Sales,  §  248. 
See,  also,  the  reference  made  by  Judge  Putnam  to  the  English  Sales 
of  Goods  Act  of  1893  in  Nashua  Iron,  etc.,  Co.  v.  Brush,  91  Fed. 
214.  33  C.  C.  A.  456.  See,  also,  Kellogg  Bridge  Co.  Case,  supra,  110 
U.  S.  at  page  116,  3  Sup.  Ct.  538,  28  L.  Ed.  86.  In  fact,  plaintiff 
alleged  and  offered  to  prove  reliance  upon  defendant's  warranty. 

In  the  instant  case,  the  machines  ordered  were  not  in  a  proper  sense 
a  * 'known"  article,  so  far  as  plaintiff  was  concerned.  True,  they  were 
described  in  defendant's  circular;  but  no  machine  of  the  kind  seems 
ever  to  have  been  seen  by  plaintiff,  the  machine  itself  was  compara- 
tively recently  on  the  market,  and  these  facts  presumably  prompted 
defendant's  reference  to  the  great  favor  with  which  the  machine  had 
already  met.  Plaintiff  had  no  opportunity  for  previous. inspection,  and 
we  think  was  entitled  to  rely,  and  will  naturally  be  presumed  to  have 
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relied,  upon  the  seller's  skill  or  judgment.  Such  right  of  reliance  is 
strengthened  by  the  express  reference  in  defendant's  circular  to  his 
machine  as  "for  automatically  tapping  hot  or  cold  pressed  nuts,"  with 
the  statement  that  "the  machines  will  tap  any  style  of  thread  or  pitch 
in  hexagon  or  square  nuts  of  iron,  steel,  brass,  or  any  usual  material 
from  which  nuts  are  made."  Whatever  implication  may  be  thought 
to  result  from  the  reference  to  "any  usual  material"  would  seem  to 
be  overcome  by  the  express  direction  that  "samples  of  blank  and 
tapped  nuts  should  accompany  inquiries,"  thus  naturally  implying  that 
the  machine,  if  furnished,  will  be  adapted  to  work  on  samples  so 
furnished.  We  are  not  called  upon  to  consider  whether  the  circulars 
contain  an  express  warranty  that  the  machines  would  suitably  work 
plaintiff's  stock ;  it  is  enough  for  the  purpose  of  this  review  that  such 
warranty  be  implied. 

It  is  urged  that  defendant  desired  samples  of  plaintiff's  stock  merely 
for  the  purpose  of  suitably  adjusting  the  machines  thereto.  But,  as- 
suming that  this  is  so,  we  cannot  see  that  plaintiflf's  right  to  rely  upon 
the  implied  warranty  in  question  is  thereby  affected.  It  follows,  from 
the  views  we  have  expressed,  that  the  court  erred  also  in  instructing 
the  jury  not  to  consider  evidence  of  plaintiff's  reliance  upon  the  al- 
leged warranty. 

[2,  3]  The  doctrine  that  an  implied  warranty  does  not  survive  ac- 
ceptance of  the  thing  sold  does  not  in  any  case  apply  unless  at  least 
the  acceptance  is  with  full  knowledge  of  all  the  conditions  affecting 
the  character  and  quality  of  the  article.  This  would  at  the  most  be 
a  question  of  fact  for  the  jury.  Nor  is  the  case  affected  by  the  rule 
that  representations  as  to  what  the  machine  will  do  will  not  constitute 
an  express  warranty,  where  the  parties  subsequently  enter  into  a 
written  agreement  which  is  silent  upon  that  subject;  for  here  the 
contract  consists  entirely  of  correspondence,  all  of  which  must  be 
considered  together  as  making  up  the  contract.  There  was  not,  in  a 
proper  sense,  a  subsequent  contract. 

[4,  5]  2.  The  question  whether  the  machine  was  suitable  for  tap- 
ping the  ordinary  commercial  nuts  was  submitted  to  the  jury,  but  with 
an  instruction  that  if  the  defects  complained  of  could  reasonably  be 
discovered  by  plaintiff  within  30  days  after  delivery  of  the  respective 
machines  there  was  a  substantial  acceptance,  precluding  recovery,  oth- 
erwise plaintiff  had  a  reasonable  time  after  the  30  days  to  examine 
and  return,  and  that  if  the  defects  could  reasonably  have  been  dis- 
covered within  30  days  plaintiff  waived  the  right  to  refuse  the  last 
two  machines  furnished,  provided  they  were  regular  Rodd's  automatic 
nut  tappers  and  the  same  as  the  six  machines  furnished  and  paid  for. 

This  instruction  was  upon  the  theory  that  the  order  for /the  first 
machine  was  a  trial  order,  and  that  the  inclusion  of  the  other  seven 
converted  the  sale  of  the  entire  eight  machines  into  a  sale  on  30  days' 
trial.  We  think  this  an  incorrect  theory.  The  order  for  the  first 
machine  was  accepted  as  a  trial  order;  the  object  of  the  trial  being 
largely,  though  not  entirely,  to  determine  whether  plaintiff  would  want 
the  other  seven.  But  plaintiff  was  in  "such  urgent  need  of  tapping 
machines"  that  it  could  not  wait  for  the  first  machine,  and  asked  to 
have  the  eight  machines  built  with  the  "utmost  dispatch,"  and  shipped 
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to  plaintiff.  The  subject  of  30  days'  trial  was  not  then  or  thereafter 
referred  to.  We  think  the  parties  could  not  properly  have  intended 
so  unusual  a  thing  as  a  trial  order  of  eight  machines,  each  to  be  built, 
and  that  the  more  natural  view  is  that  the  plaintiflf,  considering  his 
urgent  need,  was  content  to  rejy  upon  the  situation  as  disclosed  by  the 
circulars  and  correspondence.  However,  exactly  30  days  from  the 
receipt  of  the  first  two  machines,  parts  were  returned  to  defendant 
because  broken  through  alleged  failure  to  work  properly.  The  suc- 
ceeding correspondence  contained  in  the  record  was  had,  the  return 
of  the  taps  and  nuts  requested  by  defendant  and  made  by  plaintiff, 
and  the  request  for  a  competent  man  "to  see  if  he  can  make  [the  ma- 
chine] work,"  made  by  plaintiff  and  complied  with  by  defendant,  and 
all  without  any  suggestion  that  the  machines  were  subject  to  30  days' 
trial.  The  parties  thus  treated  the  complaints  as  made  in  time;  and 
if  the  sale  was  in  fact  subject  to  30  days'  trial,  the  provision  would 
seem  to  have  been  waived  so  far  (if  at  all)  as  not  complied  with.  As 
the  record  stood,  we  think  the  instruction  in  question  erroneous. 

[6]  3.  We  think  the  subject  aimed  at  in  the  question  to  the  witness 
Neville  and  the  question  to  the  witness  Stoddard  was  pertinent,  as 
affecting  the  good  faith  of  plaintiff's  claim  that  it  was  unable  to  op- 
erate the  machines. 

The  judgment  of  the  District  Court  is  reversed,  with  costs,  and  a 
new  trial  ordered. 


(220  Fed.  756) 

TENABO  MINING  &  SMELTING  CO.  v.  BATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  15,  1915.) 

No.  2441. 

Equitt  €=>415 — Decree — Determination  op  Issues. 

In  a  stockholder's  suit  for  the  winding  up  of  a  mining  corporation,  the 
sale  of  its  property,  and  distribution  of  the  proceeds,  on  the  alleged 
ground  of  insolvency  and  fraudulent  conduct  of  its  officers  and  directors, 
on  all  of  which  allegations  issue  was  joined  and  full  proofs  taken,  the 
entry  of  an  order  appointing  a  receiver,  with  instructions  to  sell  all  of 
the  property  of  the  corporation,  without  determining  any  of  the  issues 
so  tried  and  submitted,  held  unauthorized  and  erroneous. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent.  Dig.  §§  932-944,  946,  950, 
951;    Dec.  Dig.  <g=>415.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Nevada;   Edward  S.  Farrington,  Judge. 

Suit  in  equity  by  Charles  D.  Bates  against  the  Tenabo  Mining  & 
Smelting  Company.    From  the  decree,  defendant  appeals.     Reversed. 

H.  C.  Edwards,  of  Salt  Lake  City,  Utah,  for  appellant. 
Corwin  S.  Shank  and  Horatio  C.  Belt,  both  of  Seattle,  Wash.,  and 
J.  D.  Skeen,  of  Salt  Lake  City,  Utah,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  appellee  instituted  this  suit  in  the  court 
below,  "in  behalf  of  himself  and  all  other  stockholders  of  the  defend- 
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ant  Tenabo  Mining  &  Smelting  Company  similarly  situated,  who  wish 
to  join  in  this  bill,  bear  their  proportion  of  the  expenses  of  this  suit, 
and  become  parties  hereto."  Both  hill  and  answer  are  very  long,  but 
a  comparatively  brief  statement  of  some  of  their  contents  will,  we 
think,  be  sufficient  for  the  proper  disposition  of  the  appeal. 

The  bill  shows  that  the  appellant,  defendant  below,  is  a  mining 
company  incorporated  under  the  laws  of  the  state  of  Nevada,  Novem- 
ber 14,  1908,  with  a  capital  stock  of  $3,000,000,  divided  into  1,500,000 
shares,  of  the  par  value  of  $2  each,  450,000  of  which  shares  were 
issued  to  another  mining  corporation,  styled  Gem  Consolidated  Min- 
ing Company,  for  certain  mining  claims  owned  by  it  and  situated 
in  Nevada,  called  Little  Gem,  Ollie,  Reno,  and  Winnemucca,  upon 
which,  the  bill  alleges,  there  was  at  the  time  a  mortgage  to  one 
McCormick  for  the  sum  of  $15,000  and  accrued  interest,  and  300,- 
000  shares  to  another  mining  corporation  then  existing,  styled  Ten- 
abo Consolidated  Mines  Company,  for  certain  mining  claims  and  in- 
terests therein  owned  by  that  company,  known  as  the  Two  Widows, 
Two  Widows  extension,  Copper  Hill  group,  and  Nevada  Phoenix. 
The  bill  also  alleges  that  at  the  times  mentioned  the  Little  Gem  claim 
had  been  developed  by  a  shaft  to  a  depth  of  about  400  feet,  encounter- 
ing a  rich  body  of  ore,  the  extent  of  which,  however,  had  not  been 
ascertained  by  development — the  other  claims  being  undeveloped  and 
of  unknown  value,  except  such  as  attached  to  them  by  reason  of  their 
location  in  a  mining  region  and  close  proximity  to  the  Little  Gem 
claim.  The  bill  further  alleges  that  one  Tyree  controlled  the  Gem 
Consolidated  Mining  Company,  and  one  Locker  the  Tenabo  Consoli- 
dated. Mines  Company,  and  that  together  they  caused  the  incorpora- 
tion of  the  defendant  company  for  the  purpose  of  taking  over  the 
properties  of  the  two  other  mining  companies,  which  was  done,  and 
that  together  they  named  and  controlled  the  directors  of  the  defend- 
ant company,  and  alleges  various  acts  of  fraud,  both  on  the  part  of 
Tyree  and  Locker,  and  the  directors  of  the  defendant  company,  in 
the  disposition  of  its  750,000  shares  remaining  in  the  treasury,  and  in 
respect  to  the  moneys  realized  by  the  sale  of  a  portion  of  that  stock. 
The  bill  itself  shows  upon  its  face  that  the  mortgage  held  by  McCor- 
mick was  paid  out  of  the  proceeds  realized  from  the  sale  of  a  portion 
of  the  treasury  stock  of  the  defendant  company,  and  it  also  shows 
that  subsequently  the  defendant  company,  by  its  president  and  secre- 
tary, executed  a  mortgage  on  all  of  its  property  to  one  Shearman  to 
secure  a  loan  of  $1,500.  The  bill  also  alleges  the  insolvency  of  the 
defendant  corporation,  and  among  its  prayers  are  the  following: 

**(1)  That  the  defendant  be  required  to  appear  and  show  cause  at  a  time 
certain  why  it  should  not  be  enjoined  and  restrained  from  selling,  agreeing  to 
sell,  giving  options  to  sell,  or  causing  to  be  sold,  and  from  permitting  any  of 
its  officers,  agents,  trustees,  or  representatives  to  sell,  transfer,  or  agree  to 
sell,  in  the  United  States,  France,  or  elsewhere,  any  of  its  treasury  stock, 
or  any  of  its  capital  stock  not  outstanding,  and  in  the  meantime,  and  until 
the  said  orator  can  be  heard,  that  defendant,  its  officers,  agents,  trustees, 
and  representatives,  be  temporarily  enjoined  from  doing,  or  permitting  to  be 
done,  any  of  said  acts. 

"(2)  That  defendant  be  required  to  appear  and  show  cause,  if  it  has  any, 
why  a  receiver  should  not  be  appointed  by  this  court,  to  take  charge  of  all 
of  the  assets  of  said  corporation  located  within  the  state  of  Nevada,  and 


Digitized  by 


Google 


364  136  C.  0.  A.  REPORTS 

particularly  all  mining  property  and  claims  owned,  claimed,  or  controlled  by 
said  corporation,  located  in  the  county  of  Lander,  state  of  Nevada,  or  else- 
where in  said  state. 

"(3)  That  said  receiver  be  authorized  and  directed  to  cause  ancillary  re- 
ceivers to  be  appointed  in  states  other  than  the  state  of  Nevada,  to  sue  for 
and  recover  all  moneys  and  property  lost  or  misappropriated  by  the  directors 
or  officers  of  said  corporation. 

"(4)  That  all  of  the  assets  of  such  corporation  be  sold  and  converted  into 
money,  and  after  payment  of  the  costs  and  expenses  of  this  proceeding,  In- 
cludiug  counsel  fees,  that  said  assets  be  distributed  among  the  creditors,  and 
the  surplus,  if  any,  be  distributed  pro  rata  among  the  stockholders  of  de- 
fendant corporation. 

"(5)  That  to  enable  the  court  to  make  a  just  distribution  of  said  assets 
among  the  persons  entitled  thereto  that  the  court  cause  proper  notice  to  be 
given  to  all  creditors  and  stockholders  having  claims  against  said  corporation 
or  stock  therein,  and,  if  claims  or  stock  should  be  in  dispute,  that  the  same 
be  established  by  the  judgment  of  competent  tribunals. 

"(6)  And  your  orator  further  prays,  for  himself  and  for  all  others  similarly 
situated,  for  such  other  and  further  relief  as  the  court  may  deem  meet  and 
proper." 

The  answer  of  the  defendant  company  put  in  issue  all  of  the  numer- 
ous averments  of  fraud,  and  among  other  things  denied  that  it  ever 
sold  or  disposed  of  300,000  shares  of  its  treasury  stock,  or  any  amount 
thereof  in  excess  of  167,250  shares,  for  which  number  of  shares  it 
admits  it  realized  the  sum  of  $26,687.50,  out  of  which  money  it  alleges 
that  the  amount  due  on  the  McCormick  mortgage  was  paid.  And 
among  other  things  the  answer — 

''admits  that  the  only  source  of  income  which  the  defendant  has  had  has 
been  from  the  sale  of  its  treasury  sto(?k,  but  denies  that  said  mining  claims 
are  undeveloped  property,  but  admits  that  up  to  the  present  time  the  same 
have  yielded  no  income  whatever,  but  this  defendant  states  that  prior  to  the 
time  when  the  above-described  mining  claims  were  conveyed  by  the  Tenabo 
Consolidated  Mines  Company  and  the  Gem  Consolidated  Mining  Company  to 
this  defendant  much  development  work  had  been  done  upon  the  same  and 
large  deposits  of  milling  ore  had  been  developed  thereon  in,  to  wit,  more  than 
17,000  tons,  of  a  net  value  in  excess  of  $171,000." 

The  answer  admits  that  on  December  13,  1910,  the  defendant  was 
obliged  to  and  did  borrow  $1,500  from  one  W.  H.  Shearman  with 
which  to  pay  for  the  required  annual  assessment  work  upon  the  said 
mining  claims,  and  that  to  secure  the  repayment  of  that  borrowed 
money  it  executed  a  mortgage  to  Shearman  upon  all  of  said  claims  e:t- 
cept  the  Copper  Hill  group,  and — 

"admits  that  said  mortgage  is  unpaid,  but  denies  that  the  same  is  due,  and, 
on  the  contrary,  this  defendant  states  that  the  time  of  the  payment  of  said 
promissory  note  for  which  said  mortgage  was  given  as  security  has  been  ex- 
tended by  said  Shearman,  and  this  defendant  states  that  its  assets  are  of 
sufficient  value  to  enable  it  to  borrow  sums  of  money  far  in  excess  of  the 
amount  due  upon  said  promissory  note,  and  in  addition  thereto  all  debts  due 
and  owing  by  said  defendant,  with  which  to  Uquidate  its  present  indebted- 
ness." 

The  answer  denies  the  alleged  insolvency  of  the  defendant  corpora- 
tion, and  the  alleged  lack  of  value  of  its  remaining  treasury  stock, 
and,  on  the  contrary^  alleges  that  the  said  remaining  treasury  stock  is 
of  a  value  in  excess  of  50  cents  per  share,  and  that  all  of  it  could  and 
would  have  been  sold  by  the  defendant  company,  had  it  not  been  for 
the  action  of  the  plaintiff  in  bringing  this  suit.    It  alleges  that  the  total 
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amount  of  the  obligations  of  the  defendant  company  is  the  sum  of 
$8^7.75,  and  that  the  property  owned  and  possessed  by  it  is  much 
more  than  sufficient  to  pay  all  of  its  indebtedness,  and  denies  any 
mismanagement  by  the  directors  of  the  company. 

To  the  answer  the  complainant  duly  filed  a  replication. 

The  numerous  issues  presented  by  the  pleadings  came  on  regularly 
for  trial,  and  a  large  amount  of  evidence  was  given  on  behalf  of  each 
party  tending  to  support  their  respective  claims,  among  which  is  this 
testimony  of  a  witness  for  the  plaintiff: 

*'My  name  is  Duncan  MacViehie.  I  Uve  in  Salt  Lake  City.  I  am  52  years 
of  age.  I  am  a  mining  engineer.  I  have  been  such  25  years  or  more.  I  was 
with  the  Standard  Oil  people  in  Wisconsin  and  Minnesota  from  1889  to  1897, 
and  then  in  charge  of  the  Mercur  from  1897  to  1900,  and  then  with  the 
Bingham  Consolidated  Mining  &  Smelting  Company  for,  I  think,  8  years.  I 
was  general  superintendent  in  all  of  these.  I  have  examined  the  Little  Gem 
property  in  Tenabo,  Lander  county,  Nev.  I  did  so  in  December,  1908.  I  was 
making  a  report  for  the  board  of  directors.  The  ones  I  examined  were: 
The  Little  Gem,  four  lode  claims,  a  total  of  70  acres;  the  Nevada-Pha?nix, 
three  lode  claims,  52  acres ;  and  the  Two  Widows  group,  one  and  a  fraction, 
21  acres — a  total  of  142  acres.  These  claims  aU  Joined  each  other.  The  claims 
of  the  Gem  group  joined  each  other ;  the  Ollie,  Winnemucca,  and  Reno.  The 
Phcenlx  group  contained  the  Gold  Note  No.  2,  Phoenix,  and  Standard.  The 
Two  Widows  was  a  full  claim.  The  workings  of  the  mines  are  as  follows: 
It  is  developed  by  an  incline  shaft  to  a  depth  on  the  plane  of  the  vein  of 
about  375  feet,  and  by  six  levels,  consisting  of  the  60,  90,  100,  200,  300,  and 
bottom  levels.  There  are  upraises  and  two  stopes;  a  small  stope  on  the 
200-foot  level.  I  want  to  add  here  that  I  was  unable  to  reach  the  bottom 
of  the  incline,  due  to  water.  It  was  about  20  feet  deep,  so  that  I  am  unable 
to  say  just  what  the  bottom  of  the  incline  is  like;  but  the  workings  are 
pretty  thorough  above  the  water  level,  which  block  out  the  ore  pretty  thor- 
oughly. There  is  no  ore  in  the  60,  90,  and  100  foot  levels.  The  east  drift 
on  the  200-foot  level  Is  approximately  300  feet  in  length.  This  drift  bears  to 
the  north  quite  rapidly  as  it  extends  from  the  incline.  The  200-foot  level  west 
is  approximately  45  feet  in  length.  The  300-foot  level  east,  or  easterly,  would 
be  approximately  100  feet  in  length.  There  is  an  incline  driven  in  a  westerly 
direction  from  just  below  the  300-foot  level,  to  90  feet  in  length.  It  is  driven 
at  about  right  angles  to  the  strike  of  the  vein.  All  of  the  levels  show  a  well- 
defined  vein,  and  the  200  and  300  foot  levels,  including  the  incline  from  the 
200-foot  level  down,  and  the  different  raises,  show  a  well-defined  vein  of 
merchantable  sulphide  copper  ore.  I  estimated  7,783  tons  straight  smelting 
ore  and  17,257  tons  of  concentrating  ore  was  blocked  out  and  ascertained  by 
me.  The  smelting  ore  contained  .125  ounces  of  gold ;  17.46  ounces  of  sliver ; 
5.92  per  cent,  copper.  I  did  not  get  the  iron  contents.  Figuring  copper  at 
12  cents  and  silver  at  56  cents  per  ounce  would  give  a  net  value  of  $13.38. 
The  present  value  is  approximately  $21.13.  The  gross  value  of  a  ton  of  matte 
is  $175.20.  Seven  tons  of  ore  goes  into  it.  There  would  be  $92.65  profit  per 
ton  of  matte.  That  represents  7  tons  of  ore.  It  is  absolutely  necessarj'  to 
put  on  a  concentrating  mill  In  order  to  make  a  success  of  the  property.  The 
proposition  of  this  company  presents  possibilities  a  little  beyond  the  average. 
The  Little  Gem  will  not  take  a  large  amount  of  money  to  demonstrate  its 
value.  The  Nevada  Phoenix,  with  Its  high-grade  ore,  makes  possible  the  min- 
ing of  narrow  veins  profitably.  The  Two  Widows  has  ore  of  good  commercial 
value.  I  do  not  consider  the  situation  as  favorable.  I  think  it  a  very  good 
geological  venture.  I  consider  that  at  the  time  I  examined  these  properties 
that  twice  the  amount  of  ore  In  sight  was  capable  of  being  obtained." 

Cross-examination  by  Mr.  Skeen: 

**I  do  not  do  my  own  assaying.  The  Union  assay  oflSce  does  all  of  It  for 
me.  They  can  verify  the  assays,  If  you  wish.  It  cost  about  $4  per  ton  to 
mine  the  ore  in  1908." 
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Redirect  examination  by  Mr.  Edwards: 

**The  prospective  values  on  the  Gem  and  the  Phcenlx  are  very  attractive; 
above  the  ordinary.  On  the  Two  Widows  there  was  no  ore  developed  there. 
The  conditions  are  not  particularly  favorable  to  the  Two  Widows.  In  the 
Nevada  Phoenix  there  is  considerable  ore  exposed.  It  has  considerable  value. 
The  ore  is  good  quality.  I  think  I  would  give  $10,000  for  it.  To  the  7,783 
tons  of  straight  smelting  ore,  this  gives  a  net  value  of  $111,530.39;  on  the 
17,257  tons  of  concentrating  ore,  it  gives  a  net  value  of  $75,240.52 — making 
a  total  net  value  of  $186,771.91.    The  cost  of  erecting  reduction  works  is: 

Concentrating    mill    $25,000  00 

Matting   plant    30,000  00 

Total   $55,000  00 

— ^leaving  an  estimated  profit  on  the  present  available  ore  of  $131,770.91. 
This  is  the  most  reliable  plan  of  estimating  in  the  United  States ;  suggested 
by  the  Engineering  and  Mining  Journal  of  New  York  City." 

The  foregoing  testimony  on  the  part  of  the  plaintiff  finds  corrobora- 
tion in  the  following  testimony  of  the  witness  Alfred  E.  Raleigh  for 
the  defendant  company : 

**My  age  is  42  years.  I  reside  at  Tenabo,  Nev.,  and  have  since  1905;  am 
in  mining  business,  and  have  been  for  35  years.  I  went  to  Tenabo  when  the 
camp  was  just  struck,  and  have  watched  its  development  closely ;  have  been 
in  the  employ  of  the  Tenabo  Mining  &  Smelting  Company,  and  was  before 
that.  I  was  in  the  employ  of  the  Tenabo  Consolidated  Mining  Company.  They 
owned  the  Gem  claim.  Before  that,  I  was  in  the  employ  of  the  Reliance 
Milling  &  Mining  Company.  That  company  also  owned  the  claim  prior  to 
the  time  that  the  Tenabo  Consolidated  came  in.  I  supervised  the  opening  up 
of  that  claim.  There  is  a  fissure  vein  on  the  claim,  and  it  appears  upon  the 
surface.  It  can  be  traced  for  500  feet  The  incline  shaft  that  has  been  tes- 
tified to  by  Mr.  MacVichie  in  his  report  is  the  shaft  or  incline  from  whicb 
the  main  workings  have  been  done  upon  the  ground.  It  is  alx)ut  320  feet 
deep.  The  length  of  the  longest  shaft  is  about  400  feet.  I  have  discovered  an 
ore  chute  in  this  vien.  It  is  about  northwest  with  reference  to  the  collar  of 
the  shaft.  The  ore  chute  that  I  have  discovered  is  about  350  feet,  and  mns 
from  5  feet  at  the  surface  to  4  feet  at  the  bottom.  I  followed  the  vien  down 
from  its  entire  depth.  The  vein  is  14  feet  wide  there,  with  good  walls.  Be- 
tween the  collar  of  the  shaft  and  the  lowest  level  a  drift  has  been  run  about 
50  feet.  There  is  another  one  at  100  feet,  running  to  the  north  about  20  feet. 
The  next  level,  about  50  feet  deeper  than  the  shaft,  there  is  a  cross-cut, 
the  drift  running  about  75  feet  At  300,  there  is  a  drift  running  about  350 
feet  to  the  northwest,  and  opposite  that  there  is  a  drift  running  to  the  south 
about  600  feet,  and  down  at  the  300  there  is  a  drift  running  to  the  east,  and 
there  is  where  the  forks — the  main  shaft  that  they  are  running  now — the 
ore  chute — turns  to  the  south,  and  there  is  a  drift  running  off  from  that  60 
feet;  then  this  long  part  of  the  incline  runs  on  through;  that  is,  the  400- 
foot  incline.  There  is  a  raise  in  that  incline,  and  a  good  deal  of  stoping 
done  in  there.  Those  workings  generally  penetrate  the  ore  chute.  The  ore 
chute  extends  from  the  lowest  level  made  in  the  mine  to  the  surface.  It  Is 
contmuous  all  the  way.  There  is  nothing  in  the  lower  workings  to  Indicate 
that  the  vein  will  not  continue  into  the  depth.  It  all  indicates  that  it  wilL 
About  the  28th  of  March  last  I  saw  Mr.  Kimball  and  Mr.  Sizer  going  down 
into  the  Gold  Quartz.  I  do  not  know  what  they  did.  I  do  not  know  that 
they  examined  the  Gem.  I  told  them  I  would  not  have  anything  to  do  with 
their  examination,  unless  there  were  instructions  from  the  president" 

Cross-examination : 

**The  length  of  your  chute  is  about  360  feet.  I  have  seen  it  at  all  the 
distance.  It  is  continuous  that  entire  distance.  In  the  last  three  years  we 
have  not  added  in  depth  to  the  main  shaft  or  Incline,  nor  to  the  main  level 
or  the  shafts  or  levels,  in  any  part  of  the  mine.    I  am  sinking  a  shaft  from 
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the  surface  there  now  in  order  to  get  air.  We  have  run  a  raise  from  Just 
on  top  of  the  water  290  feet  depth.  The  length  of  that  raise  is  90  feet.  When 
I  left  the  other  day,  the  air  shaft  was  down  between  35  and  40  feet.  We 
have  done  some  assessment  work  on  the  surface.  We  have  done  some  work 
on  the  other  mine  there  in  the  last  three  years.  I  have  done  the  work 
on  all  11  claims.  In  the  Copper  Hill  group  there  are  4  claims,  and  we  have 
done  $400  worth  of  work  on  those  claims  each  year  in  driving  a  tunnel.  That 
tunnel,  after  the  first  15  feet,  is  all  in  copper  ore.  The  development  that  has 
progressed  has  Increased  the  favorable  conditions  of  the  geology  of  the  prop- 
erty. We  have  taken  out  but  have  not  shipped  any  ore.  I  have  taken  out 
ore  all  the  time.  At  the  Copper  Hills,  we  did  that  as  assessment  work.  The 
work  In  taking  out  the  ore  was  simply  the  equivalent  of  $100  on  each  claim. 
There  are  11  claims.  The  Copper  Hill  group  of  claims  is  located  about  12 
miles  from  the  Gem  property." 

The  evidence  also  showed,  among  other  things,  that  on  the  5th  day 
of  February,  1910,  John  Janney,  Benner  X.  Smith,  E.  O.  Howard, 
W.  Mont  Ferry,  and  John  Pingree  were  elected  directors  of  the  de- 
fendant company  and  served  as  such  during  all  the  times  in  question ; 
that  on  the  22d  of  March,  1910,  the  defendant  company,  through  its 
board  of  directors,  entered  into  a  contract  with  P.  B.  Locker,  by  which 
he  was  appointed  agent  and  attorney  in  fact,  and  authorized  to  sell 
450,000  shares  of  its  treasury  stock,  he  to  receive  for  his  services  in 
that  behalf  all  in  excess  of  50  cents  per  share.  The  contract  recited, 
among  other  things: 

That  Locker  **is  desirous  of  undertaking  the  sale  of  said  stock,  and  repre- 
sents and  believes  that  he  can  sell  a  portion  of  this  stock  in  France  or  else- 
where, provided  the  necessary  authority  be  given  him  to  negotiate  and  ex- 
ecute a  contract  on  behalf  of  the  company  and  to  list  the  stock  upon  a  French 
banking  market,  or  other  markets,"  and  contained  his  agreement  "to  provide 
and  furnish  all  the  fees  and  expenses  for  the  listing  of  each  150,000  shares 
of  stock  provided  for  in  a  special  power  of  attorney  set  forth  in  the  minutes 
of  the  company,  and  all  other  expenses  required  by  the  law  of  France  or  else- 
where, and  all  trustee's  fees  and  expense,  and  he  further  agrees  at  his  own 
expense  to  go  to  Paris  in  the  interests  of  this  company  and  use  diligent 
effort  to  negotiate  said  contract." 

The  contract  contained  these  further  stipulations: 

"It  is  mutually  agreed  that  the  entire  amoilnt  of  money  received  from 
the  sale  of  said  stock  shall  be  deposited  to  the  credit  of  the  company  upon  the 
delivery  of  certificates  of  stock.  It  is  expressly  understood  and  agreed  that 
the  company  shall  in  no  way  be  liable  for  any  fees  or  expenses  for  the  listing 
of  said  stock,  or  trustee's  fees  and  expenses,  or  any  other  expenses  whatsoever, 
and  that  each  and  every  share  of  stock  so  sold  shall  net  the  company  50  cents 
per  share.  From  the  first  money  received  from  the  sale  of  stock,  the  company 
shall  pay  the  said  Locker  the  first  $15,000  advanced  to  pay  taxes  and  dues 
for  listing  the  stock  on  the  French  market  and  the  $3,000  fees  to  the  trust 
company.  The  company  shall,  however,  be  reimbursed  said  amounts  from 
the  moneys  received  from  the  sales  In  excess  of  said  amounts  before  said 
Locker  shall  be  entitled  to  any  compensation ;  the  intention  being  that  each 
and  every  share  of  stock  sold  shall  net  the  company  50  cents  per  share. 
Should  the  sale  of  stock  be  not  sufficient  to  net  the  company  50  cents  per 
share,  the  said  Locker  agrees  to  reimburse  the  company  in  stock  out  of  his 
personal  stock  in  an  amount  equal  to  the  amount  taken  from  the  treasury  and 
for  which  the  company  has  not  received  50  cents  net  per  share.  The  time 
allowed  said  Locker  for  the  carrying  out  of  this  contract  shall  be  as  follows: 
Sixty  days  within  which  to  furnish  satisfactory  proof  that  the  company  has 
entered  in  contractual  relations  with  reliable  persons  whereby  the  sum  of 
$15,000  will  be  furnished  to  the  agent  as  needed  for  listing ;  then  90  days  to 
effect  his  negotiations  in  Paris  or  elsewhere  and  procure  the  execution  of  a 
satisfactory  contract  as  set  out  in  said  special  power  of  attorney:    Provided, 
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that  In  computing  these  periods  of  time,  the  months  of  June,  Jnly,  and  An- 
gust  shall  be  excepted,  because  of  the  summer  season.  Nothing  in  this  con- 
tract shall  be  construed  to  require  the  agent  to  sell  any  of  the  said  stock  in 
France,  but,  on  the'  contrary,  he  may  negotiate  the  sale  of  the  stock  at  any 
other  place  or  places  desired  by  him." 

There  was  also  introduced  in  evidence  a  large  number  of  letters 
passing  between  Locker  and  Janney,  and  between  Locker  and  the  de- 
fendant company  and  various  other  parties,  in  respect  to  the  sale  of 
the  said  stock,  and  much  testimony  in  respect  to  arrangements  made 
by  Locker  with  various  French  banking  institutions  in  regard  thereto, 
and  testimony  tending  to  show  that  the  arrangements  so  under  way 
were  about  to  be  consummated  when  the  present  suit  was  brought 
There  was  also  testimony  to  the  effect  that  the  treasurer  of  the  de- 
fendant  company,  who  was  cashier  of  Walker  Bros.  Bank  of  Salt  Lake 
City,  received  from  Locker  between  $2,900  and  $3,000,  which  money 
was  disbursed  in  the  course  of  the  business  of  the  corporation,  and 
there  was  evidence  to  show  that  the  directors  of  the  defendant  com- 
pany allowed  themselves  a  monthly  compensation  of  $50  each,  and 
that  they  were  also  given  a  certain  amount  of  the  stock  of  the  com- 
pany in  consideration  of  their  services. 

There  was  other  evidence  given  in  the  case  bearing  upon  its  merits, 
but  enough  has  been  stated  to  show  that  the  trial  court  was  called  up- 
on to  render  judgment  disposing  of  the  issues  in  the  case.  Instead  of 
doing  so,  the  court,  after  a  trial  of  those  issues,  at  the  conclusion  of  all 
of  the  evidence,  without  deciding  a  single  one  of  them,  entered  a  "de- 
cree'' appointing  a  receiver,  undertaking  to  authorize  him  to,  among 
other  things,  "sell  for  cash  at  public  sale  all  of  the  real  and  personal 
property  of  said  defendant  corporation" — ^the  full  "decree"  being  as 
follows : 

"This  cause  came  on  regularly  to  be  heard,  and  was  argued  by  counsel  for 
the  respective  parties,  and  upon  consideration  thereof  it  was  ordered,  ad- 
judged, and  decreed: 

**I.  That  J.  P.  Raine,  of  Pine  Valley,  state  of  Nevada,  be  and  he  is  hereby 
appointed  receiver  of  the  Tenabo  Mining  &  Smelting  Company,  defendant 
herein,  a  corporation  organized  under  and  pursuant  to  the  laws  of  the  state 
of  Nevada,  and  said  receiver  is  hereby  authorized  and  directed  forthwith 
to  take  possession  of  all  of  the  real  and  personal  property  of  said  corporation 
located  within  the  state  of  Nevada,  including  all  books,  papers,  and  documents 
of  every  name,  nature,  and  description,  and  particularly  the  following  mining 
claims:  Little  Gem,  Ollie,  Reno,  Winnemucca,  Two  Widows,  Two  Widows 
extension.  Copper  Hill  group,  and  Nevada  Phoenix — together  with  all  machin- 
ery, tools,  appliances,  and  other  personal  property  located  upon  or  used  in 
connection  with  said  mining  claims,  all  of  which  said  property  is  located  in 
I^ander  county,  state  of  Nevada. 

"II.  To  examine,  or  cause  the  books  and  records  of  the  defendant  Tenabo 
Mining  &  Smelting  Company  to  be  examined,  and  from  said  books,  and  from 
such  other  sources  of  information  as  may  be  available,  to  ascertain: 

"(a)  The  authorized  capitalization  of  said  corporation,  the  number  of  shares 
issued  and  outstanding  on  the  1st  day  of  October,  1912,  and  the  number  of 
shares  in  the  treasury  of  said  corporation  on  said  date;  also  whether  or  not 
stock  has  been  issued  and  sold  by  the  officers  and  agents  of  said  corporation 
since  said  date,  and,  if  so,  to  whom  and  for  what  consideration. 

"(b)  To  ascertain  from  said  books  and  otherwise  the  money  on  hand  on  the 
1st  day  of  October,  1912,  if  any,  and  the  nature  and  amount  of  the  Indebted- 
ness of  said  corporation,  to  whom  and  when  payable,  and  whether  in  money 
or  in  stock  of  said  corporation;  also  whether  or  not  any  indebtedness  has 
been  incurred  by  the  officers  and  agents  of  said  corporation  since  the  1st  day 
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of  October,  1912,  and,  If  so,  the  nature,  amount,  and  consideration  of  said 
indebtedness. 

"III.  To  sell  for  cash  at  public  sale  all  of  the  real  and  personal  property 
of  said  corporation,  and  particularly  the  following  mining  claims  located 
in  Lander  county,  state  of  Nevada,  to  wit:  Little  Gem,  OUie,  Reno,  Winne- 
macca.  Two  Widows,  Two  Widows  extension.  Copper  Hill  group,  and  Nevada 
Phoenix — together  with  all  machinery,  tools,  and  appliances,  and  all  other 
property  owned  by  said  corporation  and  located  in  the  state  of  Nevada,  said 
sale  to  be  made  upon  said  premises  at  Tenabo,  in  Lander  county,  state  of 
Nevada;  it  appearing  to  the  court  that  it  is  best  to  sell  the  said  personal 
property  in  the  manner  hereinbefore  specified:  Provided,  that  said  receiver 
shall  first  give  notice  of  said  sale  of  [by]  publication  thereof  for  at  least  once 
a  week  for  four  weeks  prior  to  said  sale,  in  a  newspaper  printed,  regularly 
issued,  and  having  a  general  circulation  in  lender  county,  state  of  Nevada,  if 
any  such  there  be,  and  if  there  be  no  such  newspaper  published  in  said  Lauder 
county,  or  if  the  receiver  in  hla  discretion  shall  consider  some  other  paper 
more  advantageous,  then  the  publication  shall  be  in  such  paper  so  specified 
or  selected,  and  having  a  general  circulation  in  the  state  of  Nevada,  and  said 
notice  shall  specifically  describe  the  real  and  personal  property  to  be  sold: 
Provided,  that  said  property  shall  not  be  advertised  for  sale,  nor  sold,  until 
after  the  lapse  of  ninety  (90)  days  from  date  hereof,  nor  until  the  further 
order  of  the  court  fixing  the  time  of  sale,  and  other  conditions,  if  any,  that 
the  court  may  deem  proper. 

"IV.  Said  receiver  is  hereby  directed  to  give  notice  to  all  creditors  by  pub- 
lishing such  notice  in  the  ,  once  a  week  for  four  consecutive  weeks, 

directing  all  creditors  to  file  their  verified  claims  with  the  receiver  at  an 
address  to  be  specified,  within  90  days  from  the  date  of  the  first  publication 
of  such  notice,  and  that  all  claims  not  so  filed  shall  be  barred,  and  shall 
likewise  mall  a  copy  of  said  notice  to  each  known  creditor:  Provided  that, 
before  the  presentation  of  any  claims  for  the  approval  of  this  court,  notice 
thereof,  with  a  list  of  such  claims,  shall  be  served  upon  the  attorneys  of 
record  herein. 

"V.  Said  receiver  is  hereby  directed  to  keep  a  complete  record  of  his  do- 
ings In  the  premises,  Including  an  Inventory  of  all  property  received,  held, 
or  sold,  all  money  expended  and  debts  incurred,  and  at  the  earliest  practicable 
date  report  fully  to  this  court  the  exact  status  and  condition  of  the  affairs  of 
said  corporation,  and  of  his  administration  thereof. 

"The  said  receiver  is  further  directed  to  hold  all  cash  received  from  any 
source,  to  be  disbursed  under  the  orders  of  this  court,  for  the  payment  of 
expenses  of  this  receivership.  Including  such  reasonable  alowances  as  solic- 
itors* fees  and  expenses  for  bringing  this  action  as  the  court  may  deem  proper, 
and  distribute  the  balance  under  the  orders  of  this  court. 

"VI.  That  before  entering  upon  the  performance  of  his  duties  as  such  re- 
ceiver said  J.  P.  Ralne  shall  take  an  oath  of  ofllce  to  faithfully  pertormi 
and  discharge  his  duties,  and  execute  and  deliver  to  the  clerk  of  this  court 
a  good  and  sufficient  undertaking,  conditioned  as  provided  by  law,  in  the 
penal  sum  of  $7,500,  payable  to  the  clerk  of  this  court;  the  court  hereby 
reserving  the  right  to  increase  said  bond  at  any  time. 

"Dated  this  14th  day  of  February,  A.  D.  1914." 

The  "decree"  is  reversed,  and  the  cause  remanded  to  the  court  be- 
low, for  a  determination  of  the  issues  in  the  case,  and  for  such  judg- 
ment thereon  as  may  be  appropriate  and  proper. 
136C.C.A.— 24 
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(220  Fed.  764) 

WELSCH  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  2,  1915.) 

No.  1296. 

1.  Prostitution  €=»4— Transportation  of  Women  for  Immoral  Purposes— 

Sufficiency  of  Evidence. 

On  a  trial  for  persuading  and  enticing  a  girl,  with  whom  accused 
sustained  immoral  relations,  to  return  from  Ohio,  where  she  was  visiting, 
to  her  home  in  West  Virginia,  for  purposes  specified  in  the  White  Slave 
Traffic  Act  (Act  June  25,  1910,  c.  395,  36  Stat.  824  [Comp.  St.  1913,  §$ 
8812-8819J),  evidence  held  insufficient  to  show  any  persuasion  by  accused, 
but,  on  the  contrary,  to  show  that  she  returned  home  at  the  request  of 
her  aunt,  transmitted  through  accused  as  a  mere  messenger. 

[Ed.  Note. — For  other  cases,  see  Prostitution,  Cent.  Dig.  %  4;  Dec. 
Dig.  <©=>4. 

Violations  of  White  Slave  Act,  see  note  to  Savage  v.  United  States, 
130  C.  C.  A.  2.] 

2.  Prostitution  ^=:»1 — ^Transportation  of  Women  for  Immoral  Purposes- 

Offenses. 

That  accused  in  communicating  to  a  girl,  with  whom  he  sustained 
immoral  relations,  her  aunt's  request  that  she  return  home,  had  in  mind 
the  probability  or  expectation  of  again  possessing  her  on  her  return  home, 
did  not  make  him  guilty  of  a  violation  of  the  White  Slave  Traffic  Act, 
where  her  return  was  not  brought  about  or  influenced  by  his  persuasion. 

[Ed.  Note. — For  other  cases,  see  Prostitution,  Cdnt  Dig.  §§  1,  2;  Dec. 
Dig.  €=»1.] 

3.  Prostitution  ^=>4— Transportation  of  Women  for  Immoral  Purposes- 

Sufficiency  of  Evidence. 

On  a  trial  for  violating  the  White  Slave  Traffic  Act,  evidence  held  to 
show  that  when  accused  communicated  to  a  girl,  with  whom  he  sustained 
Immoral  relations,  her  aunt's  request  that  she  return  home,  he  had  no  par- 
ticular intention  respecting  the  resumption  of  their  relations,  and  could 
not  have  anticipated  an  act  of  sexual  intercourse,  which  occurred  a  few 
days  after  her  return  home. 

[Ed.  Note. — For  other  cases,  see  Prostitution,  Cent  Dig.  §  4;  Dec 
Dig.  <g=>4.] 

4.  Prostitution  ^=s>5 — Transportation  of  Women  fob  Immoral  Purposes 

—Instructions. 

On  a  trial  for  persuading  and  enticing  a  girl,  with  whom  accused  sus- 
tained immoral  relations,  to  go  from  one  state  to  her  home  in  another 
state  for  immoral  purposes,  an  instruction  that  if  accused  furnished  the 
transportation  to  the  girl  solely  at  the  Instance  of  the  girl's  aunt,  because 
she  wanted  her  to  return  home,  and  if  he  was  simply  a  messenger  to  con- 
vey that  and  furnish  the  transportation,  and  had  no  other  or  further 
Intent,  he  should  be  found  not  guilty,  but  that,  If  lie  had  the  further 
purpose  and  intent  after  she  wa^  transported  to  her  home  to  renew 
sexual  intercourse  with  her,  he  should  be  found  guilty,  was  misleading, 
if  not  erroneous,  as  the  jury  might  have  understood  therefrom  that  ac- 
cused was  guilty,  however  free  his  words  and  acts  from  persuasion  or 
inducement,  if  he  had  the  secret  intention  of  profiting  unlawfully  by  the 
girl's  return  home,  especially  as  the  verdict  acquitting  accused  of  the 
charges  of  transporting  and  aiding  in  transporting  the  girl,  and  convict- 
ing him  of  unlawful  persuasion,  was  inconsistent  and  indicated  that  the 
jury  were  confused  as  to  the  law. 

[Ed.  Note. — For  other  cases,  see  Prostitution,  Cent.  Dig.  §  5;  Dec 
Dig.  i©=>5.] 

^s^FoT  other  cases  see  same  topic  &  KET-N UMBER  in  all  Key-Numbered  Digests  &  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia,  at  Wheeling ;  Alston  G.  Dayton,  Judge. 

W.  A.  Welsch  was  convicted  of  an  offense,  and  he  brings  error.  Re- 
versed and  remanded. 

S.  O.  Boyce  and  J.  B.  Handlan,  both  of  Wheeling,  W.  Va.,  for 
plaintiff  in  error. 

J.  J.  P.  O'Brien,  Asst.  U.  S.  Atty.,  of  Wheeling,  W.  Va.  (Stuart  W. 
Walker,  U.  S.  Atty.,  of  Martinsburg,  W.  Va.,  on  the  brief),  for  the 
United  States. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  WADDILL, 
District  Judge. 

KNAPP,  Circuit  Judge.  The  plaintiff  in  error  (defendant  below 
and  herein  so  called)  was  indicted  in  October,  1913,  for  a  violation  of 
the  White  Slave  Traffic  Act.  The  indictment  contains  three  counts, 
charging  the  defendant  ( 1)  with  unlawfully  transporting  in  interstate 
commerce,  for  the  purposes  named  in  the  statute,  and  aiding  in  such 
transportation,  a  woman  under  the  age  of  18  years ;  (2)  with  unlaw- 
fully procuring,  and  aiding  in  procuring,  a  railroad  ticket  to  be  used 
for  the  transportation  described  in  the  first  count ;  and  (3)  with  un- 
lawfully persuading  and  enticing  the  woman  in  question  to  go  in  in- 
terstate commerce  from  and  to  the  places  and  for  the  purposes  stated 
in  the  preceding  counts. 

At  the  trial  in  May,  1914,  the  defendant  was  found  guilty  as  charged 
in  the  third  count  of  the  indictment,  and  not  guilty  on  the  other  two 
counts;  and  the  sentence  thereupon  imposed  was  imprisonment  for 
three  years  in  the  penitentiary  of  West  Virginia. 

The  principal  question  presented  by  the  assignments  of  error  is 
whether  the  evidence  sustains  the  'Cerdict  of  conviction.  To  appre- 
ciate this  question,  it  is  necessary  to  state  with  care  and  somewhat  in 
detail  the  material  facts  to  which  the  witnesses  testified. 

[1]  The  defendant  is  a  locomotive  engineer,  unmarried,  and  about 
35  years  of  age.  For  two  or  three  years  prior  to  July,  1912,  he  lived 
at  McMechen,  W.  Va.,  making  his  home  with  a  married  brother, 
George  Welsch,  and  his  wife.  Three  doors  away  on  the  same  street 
was  the  house  of  another  brother,  Michael  H.  Welsch,  and  his  wife. 
Two  other  brothers,  Martin  E.  Welsch  and  Charles  Welsch,  also  lived 
in  McMechen,  apparently  in  the  same  neighborhood.  Some  time  be- 
fore the  date  mentioned,  Michael  Welsch  and  his  wife,  who  were  child- 
less, had  taken  into  their  home  two  nieces,  Mary  L.  Forbes  and  Ber- 
nice  Forbes,  whom  they  provided  for  and  treated  as  their  own  chil- 
dren. Mary  was  about  14  when  she  went  to  live  with  this  uncle  and 
aunt;  Bemice  a  few  years  younger.  The  mother  of  these  girls,  a  sis- 
ter of  Mrs.  Welsch,  was  dead,  and  their  father,  J.  E.  Forbes,  who 
was  a  cousin  of  Mr.  Welsch,  appears  to  have  lived  part  of  the  time 
at  McMechen  and  part  of  the  time  at  Barnesville,  Ohio.  At  or  near 
the  latter  place  was  the  residence  of  J.  T.  Forbes,  a  brother  of  J.  E. 
Forbes,  and  his  wife,  and  likewise  of  their  father,  the  grandfather 
of  Mary  and  Bernice.  At  Barnesville  also  lived  James  P.  Welsch,  an- 
other brother  of  the  defendant,  and  two  brothers  of  Mrs.  Welsch  by 
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the  name  of  Jackson.  The  defendant  was  on  familiar  terms  with  all 
his  relatives,  especially  those  living  at  McMechen,  and  visited  the 
house  of  Michael  Welsch  almost  daily. 

Although  he  repeatedly  and  stoutly  denied  it,  we  must  assume, 
under  the  verdict  of  the  jury,  that  the  defendant  seduced  Mary  Forbes 
some  time  in  the  summer  of  1910,  when  she  was  between  15  and  16 
years  of  age.  After  this,  according  to  her  testimony,  they  cohabited 
nearly  every  day  for  some  months,  and  frequently  afterwards.  On 
the  8th  of  July,  1912,  after  her  school  closed,  Mary  Forbes  went  to 
Bamesville  to  spend  the  vacation  with  her  uncle  and  aunt,  Mr.  and 
Mrs.  J.  T.  Forbes,  expecting  to  stay  with  them  until  school  opened 
again  about  the  1st  of  September.  She  traveled  there  on  a  pass  is- 
sued the  20th  of  May,  and  was  accompanied  by  her  grandfather  and  a 
young  lady  and  by  the  defendant.  After  their  arrival  in  Barnesville, 
and  on  the  evening  of  that  day,  she  testifies  that  he  had  connection 
with  her.  Instead  of  remaining  in  Bamesville  until  September,  she 
returned  to  McMechen  on  the  morning  of  the  31st  of  July,  under  cir- 
cumstances which  will  presently  be  related. 

It  appears  that  her  uncle,  Michael  Welsch,  had  gone  a  few  days  be- 
fore to  Wilmington,  Del.,  to  attend  the  funeral  of  a  relative.  He  had 
been  suffering  for  some  time  from  a  serious  ailment  of  the  face  or 
jaw,  and  on  that  account  stopped  in  Baltimore  on  his  return  to  con- 
sult a  physician.  He  was  advised  that  a  surgical  operation  was  neces- 
sary and  accordingly  went  to  a  hospital  for  that  purpose.  He  sent  a 
postal  card  to  inform  his  wife  of  this  situation,  and  she  made  prepara- 
tions at  once  to  go  to  Baltimore  and  take  with  her  Bernice  and  the  de- 
fendant. This  was  on  the  30th  of  July.  As  she  wanted  some  one 
to  care  for  the  house  during  her  absence,  she  requested  the  defendant, 
who  was  going  to  Barnesville  that  afternoon,  to  notify  their  relatives  of 
the  coming  operation  and  also  to  attend  some  meeting  or  banquet  of 
a  fraternal  organization,  to  ask  Mary  to  return  home,  and,  as  she  knew 
her  pass  had  expired,  gave  him  a  dollar  to  give  to  her  to  pay  her  fare 
back  on  the  cars.  She  did  in  fact  return  to  McMechen  the  follow- 
ing morning,  reaching  the  house  just  as  her  aunt  and  sister  and  the 
defendant  were  leaving  for  the  train  to  Baltimore.  They  reached 
Baltimore  some  time  after  midnight,  and  learned  either  then  or  the 
next  morning  that  the  operation  upon  Mr.  Welsch  had  already  been 
performed  and  was  successful.  Thereupon,  according  to  the  testi- 
mony, the  defendant  went  back  that  night  to  McMechen  for  the  pur- 
pose of  sending  some  money  to  his  brother  to  pay  his  hospital  bill  and 
other  expenses.  He  arrived  in  McMechen  early  the  next  morning,  the 
2d  of  August,  and  sent  a  money  order  for  $100  about  noon  of  that 
day. 

When  Mary  Forbes  got  home  Wednesday  morning,  as  above  stated, 
there  was  some  conversation  in  front  of  the  house  where  phe  met  her 
aunt  and  the  others  as  they  were  leaving.  She  said  in  substance  that  al- 
though she  had  come  home  she  had  promised  to  go  back  to  Barnesville 
for  a  picnic  which  was  to  take  place  on  Saturday.  Her  aunt  thereupon 
told  her  that  she  could  go  back  that  afternoon  of  remain  until  Saturday 
and  return  with  some  of  the  relatives  who  were  going  to  the  same  pic- 
nic.   She  was  also  told  that  another  pass  had  come  for  her  which  was  on 
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the  mantel  in  the  house,  and  two  or  three  of  the  persons  there  present 
testified  that  she  went  in  and  got  it.  Apparently  her  aunt  had  been 
uncertain  whether  she  would  come  back  as  requested,  and  so  had  made 
other  arrangements  for  having  her  house  looked  after.  Some  time 
that  day,  whether  at  once  or  later  does  not  appear,  Mary  went  to  Mar- 
tin Welsch's,  where  she  stayed  that  night  and  also  Thursday  and  Fri- 
day nights.  The  testimony  describes  the  arrangement  of  the  rooms 
in  the  house  where  Martin  Welsch  and  his  wife  lived,  and  the  room 
where  Mary  slept  with  a  young  girl,  Agnes  Schuyler,  who  was  there 
visiting. 

Again  it  must  be  assumed,  under  the  verdict  of  the  jury,  however 
improbable  her  story  of  what  occurred  on  Friday  morning,  especially 
in  view  of  the  testimony  of  Mrs.  Martin  Welsch  and  Agnes  Schuyler, 
that  the  defendant,  upon  reaching  McMechen  early  that  morning, 
went  almost  at  once  to  Martin  Welsch*s  house,  entered  it  through 
the  kitchen,  aroused  Mary  from  sleep,  and  induced  her  with  some 
difficulty  to  go  over  to  Michael  Welsch's  house,  where  they  had  sex- 
ual intercourse. 

On  Saturday  morning  she  went  to  Bamesville  by  train;  the  de- 
fendant and  several  others  going  with  her.  She  remained  there  then 
until  about  the  1st  of  September,  when  she  came  back  to  McMechen 
and  entered  upon  her  last  year  at  school.  In  May,  1913,  she  graduated 
from  the  high  school,  and  then  remained  at  McMechen  until  about  the 
1st  of  August,  when  she  went  to  Bamesville,  and  there  on  the  19th  of 
that  month  gave  birth  to  an  illegitimate  child,  of  which  she  avers  the 
defendant  is  the  father.  She  says  that  during  this  year  also  the  de- 
fendant had  frequent  intercourse  with  her.  In  this  connection  it  may 
be  noted  that  the  testimony  is  positive  and  wholly  uncontradicted  that, 
up  to  a  short  time  before  she  became  a  mother,  none  of  the  relatives 
had  the  slightest  suspicion  of  anything  improper  between  her  and  the 
defendant. 

With  this  general  outline  of  facts  which  were  undisputed,  or  pre- 
sumably found  by  the  jury,  we  come  to  a  more  particular  account  of 
what  occurred  in  connection  with  the  return  of  Mary  Forbes  on  the 
31st  of  July,  1912,  from  Bamesville  to  McMechen.  Bearing  in  mind 
that  the  defendant  was  acquitted  of  the  charge  of  transporting  her 
back  to  her  home,  or  aiding  in  such  transportation,  and  also  acquitted 
of  the  charge  of  procuring  a  railroad  ticket,  or  aiding  in  procuring 
the  same,  to  be  used  by  her  in  returning  to  McMechen,  it  remains  to 
consider  whether  there  was  any  evidence  which  warranted  the  jury 
in  finding  the  defendant  guilty  of  that  persuasion  and  inducement 
which  the  act  denounces  and  of  which  he  was  convicted.  We  do  not 
see  how  anything  more  can  be  claimed  by  the  government  in  this  re- 
gard than  the  testimony  of  the  girl  herself.  After  telling  of  her  seduc- 
tion by  the  defendant  two  years  before,  of  the  illicit  relations  which 
thereafter  continued  between  them,  of  the  circumstances  connected 
with  her  trip  to  Bamesville  on  the  8th  of  July,  and  the  intercourse 
there  on  the  evening  of  that  date,  she  speaks  of  the  occasion  of  his 
visit  to  her  on  the  30th  of  that  month,  and  this  is  what  she  says,  and 
all  she  says,  regarding  what  took  place  at  that  time : 
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"Q.  Ton  say  he  came  to  see  yon  there  on  the  30th?  A.  Yes,  sir.  Q.  How 
long  did  he  remain  at  that  time?  A.  Well  he  drove  down  in  a  bnggy,  and  he 
asked  me  to  take  a  drive  with  him,  and  we  drove  down  to  Bailey's  Mills; 
I  don't  know  just  how  far  it  is  below  there.  Q.  Did  he  have  intercourse  with 
you  at  that  time?  A.  No,  sir.  Q.  Then  you  say  you  went  back  to  McMechen 
from  Bamesville  the  next  day,  the  31st?  A.  Yes,  sir.  Q.  In  what  state  is 
Barnesville?  A.  In  Ohio.  Q.  Please  tell  the  jury  why  you  went  back  to 
McMechen.  A.  Mr.  Welsch  come  out  there  in  the  buggy,  and  he  asked  me 
to  take  a  drive  with  him,  and  I  went  with  him,  and  he  told  me  that  my 
uncle  was  in  the  hospital  in  Baltimore,  and  my  aunt  wanted  me  to  come  down 
home.  Q.  You  mean  come  back  to  McMechen?  A.  Yes,  sir.  Q.  State  whether 
or  not  lie  furnished  you  any  means  of  transportation  to  go  back  to  Mc- 
Mechen? A.  I  told  him  I  had  nothing  to  come  back  to  McMechen  on,  and 
he  said  he  would  give  me  money,  and  he  gave  me  a  dollar.  Q.  What  kind  of 
a  dollar?  A.  A  silver  dollar.  Q.  Did  anybody  else  see  him  give  you  that 
dollar?  A.  No,  sir;  nobody  saw  him  give  it  to  me.  Q.  Did  anybody  see  you 
have  that  dollar?  A.  Yes,  sir;  my  aunt,  Mrs.  J.  T.  Forbes.  Q.  Then  you 
went  back  to  McMechen  on  the  31st  day  of  July?    A.  Yes,  sir." 

It  will  be  observed  that  she  does  not  here  say  that  she  told  him 
whether  or  not  she  would  go  home  as  her  aunt  had  requested.  How- 
ever, on  her  redirect  examination,  after  the  cross-examination  was 
concluded,  the  following  question  and  answer  are  shown  by  the  record : 

**Q.  Did  you  tell  him  what  day  you  would  come  from  Bamesville  to  Mc- 
Mechen after  he  gave  you  the  dollar?  A.  If  I  remember  right,  I  believe 
I  told  him  if  I  could  I  would  be  down  in  the  morning  on  the  8  o'clock  train." 

This  covers  everything  testified  to  by  her  as  to  what  was  said  or 
done  by  the  defendant,  or  by  herself,  on  that  30th  of  July,  relative 
to  her  going  home  the  following  day,  and  no  other  witness  gives  a 
word  of  material  evidence  upon  that  subject.  She  does  not  say  that  he 
asked  or  advised  her  to  return,  or  even  intimated  a  desire  that  she 
should  do  so.  Her  own  version  of  the  occurrence  excludes  the  idea 
of  any  wish  or  hope  expressed  by  him  that  she  would  comply  with  her 
aunt's  request,  but  represents  him  as  simply  communicating  that  re- 
quest to  her,  and  giving  her  the  dollar  which  her  aunt  had  sent  by  him 
to  pay  her  fare  back  to  McMechen.  Nor  were  any  circumstances 
shown  in  connection  with  his  visit  to  Barnesville  that  afternoon  which 
permit  an  inference,  not  justified  by  her  own  testimony,  that  he  made 
the  slightest  effort  to  have  her  do  what  her  aunt  requested.  For  aught 
that  appears,  either  directly  or  indirectly,  his  attitude  in  the  matter 
was  one  of  indifference.  It  is  only  repeating  to  say  that  according  to 
her  own  testimony  he  attempted  in  no  manner  to  influence  her  one 
way  or  the  other. 

Taking  into  account  everything  disclosed  which  bears  upon  her  go- 
ing back  to  McMechen,  and  her  reason  for  returning,  it  is  impossible 
for  us  to  discover,  in  the  words  or  conduct  of  defendant,  anything 
resembling  that  persuasion  and  inducement  which  the  act  seems  clearly 
to  contemplate,  and  which  appears  to  us  essential  to  constitute  a  vio- 
lation of  the  provision  in  question.  The  only  reasonable  deduction 
from  the  proofs  is  that  the  girl  went  home  simply  and  solely  because 
she  felt  that  under  the  circumstances  she  ought  to  go  there.  The 
fact  that  the  message  from  her  aunt  was  brought  to  her  by  the  man 
who  had  seduced  her,  and  with  whom  she  had  immoral  relations  dur- 
ing the  previous  two  years,  cannot  be  said  to  have  at  all  caused  her 
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return,  because  it  does  not  seem  open  to  doubt  that  she  would  have 
gone  home  just  the  same  if  the  information  and  request  upon  which 
she  acted  had  come  to  her  through  another  channel.  In  short,  there 
was  no  perceptible  relation  of  cause  and  effect  between  her  return  and 
the  defendant's  misconduct  with  her,  whether  before  or  after  that 
event. 

[2]  In  our  judgment,  it  will  not  do  to  say,  upon  the  facts  here  con- 
sidered, and  about  which  there  is  no  dispute,  that  the  act  in  question 
was  violated  because  it  may  have  occurred  to  him,  or  he  may  have  had 
m  mind,  the  probability  or  expectation  of  possessing  her  again  in  Mc- 
Mechen,  unless  her  return  to  that  place  was  brought  about  or  influ- 
enced by  his  persuasion.  To  justify  his  conviction  we  think  it  was 
necessary  to  show  that  except  for  his  expressed  desire  and  inducement 
she  would  not  have  made  the  journey.  It  appears  to  us  an  untenable 
proposition,  when  this  girl  went  back  home  for  a  legitimate  and  com- 
mendable reason,  because  of  information  coming  to  her  which  was  of 
itself  ample  cause  and  explanation  of  her  return,  that  the  defendant 
can  be  held  to  have  committed  the  offense  of  which  he  was  found 
guilty  merely  because  he  might  have  had  the  secret  desire  or  intention 
of  using  her  there  for  the  gratification  of  his  passion,  although  he 
had  nothing  whatever  to  do  with  h  ir  going  back  which  was  not  entire- 
ly suitable  and  proper. 

[3]  Moreover,  it  seems  to  us  that  the  evidence  negatives  the  idea 
that  the  defendant  on  the  30th  of  July,  when  he  had  the  interview  with 
Mary  in  Barnesville,  had  any  particular  intention  respecting  the  re- 
sumption of  their  relations,  or  could  then  have  anticipated  any  such 
occurrence  as  she  testifies  took  place  in  her  uncle's  house  on  the  morn- 
ing of  the  2d  of  August.  The  proof  shows  that  arrangements  wei  e  made 
on  the  30th  of  July  by  Mrs.  Welsch  to  go  to  Baltimore  the  next  day  and 
take  Bernice  and  the  defendant  with  her.  It  appears  to  have  been  the 
expectation  of  all  of  them  that  they  would  be  detained  in  Baltimore  a 
week  or  more,  for  they  supposed  then  that  Mr.  Welsch  was  to  be 
operated  on  the  following  day,  Thursday,  and  did  not  know  until  they 
got  to  Baltimore  that  the  operation  had  already  been  performed.  Not 
only  is  this  the  uncontradicted  testimony  of  the  persons  mentioned  and 
others,  but  related  circumstances  were  shown  which  give  to  their 
statements  in  this  regard  all  the  appearance  of  essential  truthfulness. 
It  is  certainly  reasonable  to  believe  that  the  defendant  fully  expected 
when  he  left  McMechen  to  stay  in  Baltimore  for  some  days  at  least, 
and  nothing  was  shown  to  indicate  any  understanding  between  him  and 
Mary  that  he  would  come  back  so  much  sooner  than  he  apparently  in- 
tended. Her  own  version  of  what  took  place  on  the  following  Fri- 
day morning  is  quite  inconsistent  with  the  idea  that  she  looked  for 
his  return  at  that  time  or  for  several  days  thereafter.  Undoubtedly 
the  gist  of  the  alleged  offense  is  the  intention  which  underlies  words 
and  acts  and  gives  them  significance,  but  we  think  the  strong  pre- 
ponderance of  the  evidence,  even  if  it  can  be  said  there  was  anything 
to  support  a  contrary  inference,  was  against  the  notion  that  the  defend- 
ant had  any  definite  intention  concerning  intercourse  with  the  girl  which 
was  connected  with  her  return  from  Barnesville  on  the  31st  of  July. 
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[4]  In  its  bearing  upon  the  question  here  discussed,  we  are  of 
opinion  that  the  following  instruction  to  the  jury  was  misleading  if  not 
erroneous : 

*'The  gist  of  the  whole  offense  turns  upon  the  intent  of  the  party.  At 
the  same  time,  I  feel  compelled  to  instruct  you  that  a  person  may  have  one 
or  more  intents  and  purposes  in  view  when  he  does  an  act.  One  of  tbem 
may  be  i)erfectly  legitimate  and  perfectly  lawful.  At  the  same  time  he  may 
have  a  further  intent — that,  from  the  circumstances  growing  out  of  tiie 
transaction,  ultimately  he  may  have  an  unlawful  intent.  For  example,  I  in- 
struct and  charge  you  that  if  this  defendant,  Welsch,  furnished  the  transpor- 
tation to  this  girl  to  go  from  Barnesville  to  McMechen  at  the  instance  and 
solely  at  the  instance  of  Mrs.  Michael  Welsch,  because  of  the  fact  that  her 
husband  was  to  be  operated  on  in  Baltimore,  and  she  wanted  her  to  return 
there  to  McMechen,  if  he  was  simply  the  messenger  to  convey  that  and  furnish 
the  transportation,  and  had  no  other  or  further  intent,  then  it  is  your  clear 
duty  to  find  this  defendant  not  guilty ;  but  if,  at  the  same  time  that  he  had 
that  purpose  and  intent,  he  had  the  further  purpose  and  intent,  after  she  was 
transported  from  Barnesville  to  McMechen,  to  renew  sexual  intercourse  with 
her,  if  he  had  had  it  before,  then  it  is  your  duty  to  find  him  guilty  under 
this  statute." 

Even  if  it  be  granted  that  this  is  not  incorrect  as  an  abstract  propo- 
sition, we  are  nevertheless  convinced  that  its  application  to  the  facts 
and  circumstances  of  this  case  was  liable  to  give  and  probably  did  give 
the  jury  a  misleading  impression,  in  that  it  left  them  at  liberty  to  tind 
the  defendant  guilty,  indeed  made  it  their  duty  to  find  him  guilty,  if 
they  believed  that  he  had  the  secret  intention  of  profiting  unlawfully 
by  the  girl's  return,  although  nothing  whatever  was  said  or  done  by 
him  to  persuade  or  influence  her  to  do  so.  In  other  words,  the  jury 
were  told  in  effect  that  his  communication  to  her  of  her  aunt's  request 
and  giving  her  the  money  furnished  to  pay  car  fare,  however  suitably 
and  properly  he  may  have  performed  his  errand,  and  however  free  his 
words  and  acts  from  any  persuasion  or  inducement,  should  not  be  per- 
mitted to  save  him  from  conviction  if  they  believed  that  he  then  had 
in  mind  that  her  return  would  enable  him  at  some  indefinite  time  there- 
after to  avail  himself  of  opportunities  for  further  sexual  intercourse 
with  her.  We  think  this  gave  the  jury  unwarranted  latitude  and  in- 
volved a  construction  of  the  statute  which  carries  it  quite  beyond  its 
intended  scope.  And  this  view  of  the  import  of  the  instruction  quoted 
is  confirmed,  in  our  opinion,  by  the  inconsistent  verdict  which  the  jury 
rendered.  Of  course  the  fact  that  a  verdict  is  altogether  illogical  is 
not  of  itself  a  reason  for  setting  it  aside,  but  the  action  of  the  jury  in 
this  instance,  in  acquitting  the  defendant  of  the  charge  of  transporting 
the  girl  or  in  any  way  aiding  in  her  transportation,  while  convicting 
him  of  the  separate  charge  of  unlawful  persuasion,  indicates  to  us  that 
the  minds  of  the  jury  were  confused  and  given  an  erroneous  impression 
of  the  law  and  their  duty  by  the  instruction  in  question.  If  we  are 
right  in  our  conception  of  this  statute,  that  the  prohibited  offense  was 
not  committed  unless  the  girl's  return  home  was  in  some  way  brought 
about  or  influenced  by  the  defendant's  wrongful  intent,  unless,  in  other 
words,  she  would  not  have  returned  except  for  such  intent,  it  follows 
that  the  jury  should  have  been  so  instructed,  and  that  the  instruction 
actually  given  was  misleading  and  prejudicial. 

In  further  support  of  this  conclusion  it  may  be  pointed  out  that  the 


Digitized  by 


Google 


WELSCH   V.  UNITED  STATES  .  377 

instruction  here  considered,  as  it  appears  to  have  been  understood  and 
followed  by  the  jury,  gives  to  the  statute  a  scope  and  meaning  which 
has  not  been  indicated  or  foreshadowed  in  any  previous  decision.  We 
have  endeavored  to  examine  with  care  every  reported  case  under  this 
act,  but  are  unable  to  find  any  ruling  or  intimation  which  sustains  this 
verdict  of  conviction.  In  all  those  cases  there  was  not  only  clear  evi- 
dence of  persuasion  and  enticement,  but  in  every  instance  the  destina- 
tion of  the  pwson  enticed  was  a  place  and  environment  which  implied 
a  purpose  to  engage  in  immoral  practices.  Thus,  in  the  Athanasaw 
Case,  227  U.  S.  326,  33  Sup.  Ct.  285,  57  L.  Ed.  528,  Ann.  Cas.  1913E, 
911,  the  destination  was  a  low-class  theater,  where  the  surroundings 
and  associations  were  such  as  to  furnish  potent  and  almost  irresistible 
temptation  to  a  life  of  dishonor ;  in  the  Wilson  Case,  232  U.  S.  563, 
34  Sup.  Ct.  347,  58  L.  Ed.  728,  the  destination  was  a  notorious  house 
of  ill  fame.  In  the  case  at  bar  there  is  nothing  but  speculation  and 
conjecture  upon  which  to  rest  a  finding  of  that  persuasion  which  the 
act  denounces,  while  the  interstate  journey  was  to  the  girFs  own  home, 
a  home  of  unquestioned  respectability,  in  which  she  had  lived  for  years 
and  in  which  she  continued  to  live  for  nearly  or  quite  a  year  after- 
wards, with  all  the  outward  appearance  of  innocence  and  virtue. 

It  goes  without  saying  that  this  statute  should  receive  a  construc- 
tion which  will  make  it  efficient  to  accomplish  its  intended  purpose, 
but  it  should  not  be  so  enlarged  or  extended  by  judicial  interpretation 
as  to  take  in  transactions  which,  however  reprehensible,  cannot  be 
reasonably  regarded  as  within  its  aim  and  intent.  The  conduct  of 
this  defendant,  which  the  verdict  requires  us  to  assume,  in  corrupting 
a  school  girl  of  15,  closely  related  to  himself  by  blood  and  a  member  of 
his  brother's  family,  was  so  treacherous  and  detestable  as  to  class  him 
with  the  meanest  of  criminals ;  but  that  gives  no  warrant  for  punishing 
him  under  the  White  Slave  Traffic  Act,  unless  his  proven  transgressions 
come  fairly  within  its  provisions. 

In  our  opinion  it  has  not  been  shown,  and  there  was  no  evidence 
which  would  justify  the  jury  in  finding,  that  this  unfortunate  girl  trav- 
eled from  Barnes ville  to  McMechen  on  the  occasion  in  question  because 
of  any  inducement  of  persuasion  by  the  defendant,  or  because  her 
return  home  was  brought  about  by  his  unlawful  intent  and  purpose 
respecting  her;  and  we  are  therefore  constrained  to  hold  that  the 
judgment  of  conviction  must  be  reversed,  and  the  case  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Reversed. 
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(220  Fed.  772) 

In  re  UNITED  MOTOR  CHICAGO  CO. 

HOWARD  et  al.  v.  CHICAGO  TITLE  &  TRUST  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  5,  1915.) 

No.  2146. 

Bankruptcy  «=>20()— Landlord's  Lien — Illinois  Statute. 

Hurd's  Rev.  St.  111.  1913,  c.  80,  §§  16-23,  25,  provide  that  a  landlord 
may  issue  a  distress  warrant  for  rent  in  arrears,  and  by  himself  or  agent 
levy  the  same  on  any  personal  property  of  the  tenant  found  in  the  county ; 
that  the  warrant  shall  then  be  immediately  filed,  with  an  inventory  of 
the  property  distrained,  with  a  Justice  of  the  peace  or  clerk  of  the  court 
having  jurisdiction,  on  which  a  summons  shall  issue  for  the  tenant  and 
be  served  as  in  cases  of  attachment;  that  the  suit  shall  thereafter  pro- 
ceed as  in  attachment,  and  the  warrant  shall  stand  as  a  declaration  and 
be  amendable;  that  if  defendant  appears  he  may  plead  any  set-oif  or 
other  defense  that  would  be  proper  in  any  form  of  action  for  rent ;  that 
if  plaintiff  succeeds  he  shall  have  a  general  judgment,  enforceable  by 
execution  against  any  property  of  defendant,  while  if  the  latter  estab- 
lishes a  set-off  larger  than  plaintiff's  claim  he  shall  have  judgment  for 
the  difference.  Section  SO  provides  that  property  exempt  by  law  from 
execution  shall  also  be  exempt  from  distraint,  exc€4)t  crops  grown  or 
growing  on  the  demised  premises;  and  section  31  gives  the  landlord 
a  lien  on  such  crops.  Held,  that  the  statute,  as  construed  by  the  Supreme 
Court  of  the  state,  except  as  to  crops,  does  not  create  a  lien  in  favor  of  a 
landlord,  nor  give  him  any  preference  over  other  creditors,  prior  to  levy 
of  a  distress  warrant,  and  that  the  lien  or  preference  so  acquired  is  one 
"obtained  through  legal  proceedings,"  within  the  meaning  of  Bankr.  Act 
July  1,  1898,  c.  541,  §  67f,  30  Stat.  564  (Comp.  St.  1913,  §  9651),  and  when 
so  obtained  against  an  Insolvent  within  four  months  prior  to  his  bank- 
ruptcy under  such  section  is  avoided  by  the  adjudication. 

[Ed.  Note—For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  289,  296-300, 
306-^16;    Dec.  Dig.  <8=>200.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Illinois ;  Kenesaw  M.  Landis, 
Judge. 

In  the  matter  of  the  United  Motor  Chicago  Company,  bankrupt; 
the  Chicago  Title  &  Trust  Company,  Trustee.  From  an  order  deny- 
ing a  lien,  Harold  A.  Howard  and  John  C.  Howard,  trustees  under  the 
will  of  Sarah  J.  Howard,  deceased,  appeal.     Affirmed. 

This  appeal  is  from  an  order  of  the  District  Court  in  bankruptcy 
proceedings  denying  the  appellants'  petition  to  establish  a  lien  on  funds 
in  the  hands  of  the  trustee  in  bankruptcy.  The  claim  of  lien  rests 
on  unpaid  rent,  arising  under  a  lease  of  premises  occupied  by  the  bank- 
rupt in  Chicago,  111.,  for  which  personal  property  of  the  bankrupt  had 
been  seized  by  the  appellants,  as  lessors,  pursuant  to  section  16,  c.  80, 
Revised  Statutes  of  Illinois.  Such  levy  was  made  five  days  prior  to 
the  commencement  of  proceedings  in  bankruptcy,  but  with  notice  of 
the  fact  that  the  bankrupt  was  then  "insolvent  and  in  contemplation 
of  bankruptcy." 

Norman  K.  Anderson,  of  Chicago,  111.,  for  appellants. 
C.  M.  Cavenee,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

^s^FoT  other  case&  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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SEAMAN,  Circuit  Judge.  The  rent  for  which  the  appellants  claim 
a  lien  under  their  statutory  proceedings  for  its  enforcement  accrued 
under  a  written  lease  between  the  appellants  and  the  bankrupt,  bear- 
ing date  December  10,  1909,  containing  no  provision  for  a  lien  in  any 
form  to  secure  payment  of  rentals,  and  thus  the  claim  rests  exclusively 
on  the  relation  of  landlord  and  tenant  thereunder,  as  governed  by  the 
provisions  of  chapter  80,  Revised  Statutes  of  Illinois,  for  creation  of 
the  alleged  lien  for  unpaid  rent.  It  is  obvious,  therefore,  that  the  rul- 
ing of  this  court  in  the  bankruptcy  case  entitled  In  re  Robinson  & 
Smith,  154  Fed.  343,  83  C.  C.  A.  121,  upholding  a  lien  expressly  cre- 
ated by  written  lease  between  the  parties  in  Illinois,  is  inapplicable 
for  support  of  the  instant  claim.  Personal  property  of  the  bankrupt 
was  seized  by  the  appellants,  pursuant  to  section  16  of  the  above- 
mentioned  statute,  five  days  prior  to  the  commencement  of  bankruptcy 
proceedings  and  when  the  bankrupt  was  insolvent ;  and  the  issue  upon 
the  validity  of  the  lien  so  acquired,  as  against  proceeds  in  the  hands 
of  the  trustee  in  bankruptcy  arising  from  sale  of  such  property,  must 
ultimately  hinge  for  solution  on  the  effect  of  the  Illinois  statute  for 
definition  of  the  nature  and  inception  of  the  lien. 

These  premises  for  the  inquiry,  however,  are  established  by  and  un- 
der the  present  Bankruptcy  Act:  That  all  liens  and  preferences  are 
recognized  and  preserved  therein  which  are  granted  or  acquired  more 
than  four  months  prior  to  bankruptcy,  when  free  from  taint  and  valid 
under  the  laws  of  the  state;  that  the  act  preserves  priority — section 
64  (5) — for  "debts  owing  to  any  person  who  by  the  laws  of  the  states 
or  the  United  States  is  entitled  to  priority";  that  its  policy  likewise 
extends  to  the  preservation  of  equitable  liens  and  various  statutory 
rights  which  are  designated  as  inchoate  or  dormant  liens,  when  their 
existence  and  rightfulness  are  established,  and  no  provision  of  law  is 
violated  therein;  and  that — section  67f — ^''all  levies,  judgments,  at- 
tachments, or  other  liens,  obtained  through  legal  proceedings  against 
a  person  who  is  insolvent,  at  any  time  within  four  months  prior  to 
the  filing  of  a  petition  in  bankruptcy  against  him,  shall  be  deemed 
null  and  void  in  case  he  is  adjudged  a  bankrupt,  and  the  property 
affected  by  the  levy,  judgment,  attachment,  or  other  lien  shall  be 
deemed  wholly  discharged  and  released  from  the  same,  and  shall  pass 
to  the  trustee  as  a  part  of  the  estate  of  the  bankrupt,"  etc. 

For  application  of  the  foregoing  proposition  to  levies  made  for  en- 
forcement of  liens  asserted  in  favor  of  a  landlord  against  personal 
property  of  the  bankrupt,  as  tenant,  for  unpaid  rent,  two  leading  deci- 
sions under  the  present  Bankruptcy  Act  upholding  liens  so  obtained  are 
cited  and  strongly  relied  upon  for  reversal  of  the  order  of  the  District 
Court  herein— Henderson  v.  Mayer,  225  U.  S.  631,  32  Sup.  Ct.  699. 
56  L.  Ed.  1233,  and  In  re  West  Side  Paper  Co.,  162  Fed.  110,  89 
C.  C.  A.  110,  15  Ann.  Cas.  384  (C.  C.  A.  3d  Circuit).  Thej  Hender- 
son Case  arose  under  and  is  necessarily  governed  by  the  statutory 
provisions  of  Georgia  referred  to  in  the  opinion,  and  its  doctrine,  if 
applicable  as  well  to  the  Illinois  statute  governing  the  present  issue, 
would  be  decisive  thereof  in  favor  of  the  lien.  In  the  West  Side 
Paper  Co.  Case  (cited  with  approval  in  the  Henderson  opinion)  the 
issue  arose  tmder  the  Pennsylvania  statute  providing  for  the  lien  and 
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its  enforcement,  and  the  opinion  clearly  points  out  the  effect  of  the 
provisions  on  which  the  ruling  in  favor  of  the  lien  is  predicated.  Thus 
the  dual  question  is  presented  by  this  appeal:  (1)  Whether  the  doc- 
trine settled  alike  by  these  rulings  applies  to  the  provisions  of  the 
Illinois  statute;  and,  if  not,  (2)  whether  the  instant  statutory  levy 
thereunder  is  within  the  meaning  of  section  67f  of  the  Bankruptcy 
Act.  The  Illinois  provisions  plainly  differ — as  estabHshed  by  the  au- 
thorities to  be  considered — both  from  those  of  Georgia  and  Pennsyl- 
vania and  from  the  common-law  rule,  as  reviewed  in  the  above-men- 
tioned opinions,  and  the  force  of  distinctions  therein  appears  from 
analysis  of  the  definitions  and  rulings  of  each  of  these  cases,  as  fol- 
lows : 

In  Henderson  v.  Mayer,  the  opinion  by  Mr.  Justice  Lamar  thus 
states  in  substance  the  effect  of  the  Georgia  statute :  That  it  expressly 
(section  2787)  "establishes  liens  in  favor  of  landlords";  that  it  gives 
them  (section  3124)  "power  to  distrain  for  rent  as  soon  as  the  same  is 
due";  that  it  declares  (section  2795)  that  they  "shall  have  a  general 
lien  on  the  property  of  the  tenant  liable  to  levy  and  sale  *  *  * 
which  dates  from  the  levy  of  the  distress  warrant  to  enforce  the 
same" ;  that  "prior  to  levy  it  covers  no  specific  property,  and  attaches 
only  to  what  is  seized  under  the  distress  warrant,"  and  in  this  respect 
"is  the  full  equivalent  of  a  common-law  distress,  the  lien  of  which 
is  held  not  to  be  discharged  by  section  67f"— citing  In  re  West  Side 
Paper  Co.,  supra.  We  understand  the  ruling  thereupon,  which  up- 
holds a  lien  obtained  by  levy  of  the  statutory  distress  three  days  prior 
to  bankruptcy  proceedmgs,  to  rest  on  these  propositions,  as  stated  in 
substance  in  the  opinion: 

The  Bankruptcy  Act  "was  not  Intended  to  lessen  rights  which  already  ex- 
isted, nor  to  defeat  those  Inchoate  Uens  given  by  statute,  of  which  all  cred- 
itors were  bound  to  take  notice.  ♦  *  ♦  As  against  them  the  landlord  had 
from  the  beginning  of  the  tenancy  the  right  to  a  statutory  lien,  which  had 
completely  ripened  and  attached  before  the  filing  of  the  petition  in  bank- 
ruptcy. The  priority  arising  from  the  levy  of  the  distress  warrant  was  not 
secured  because  Mayer  had  been  first  in  a  race  of  diligence,  but  was  given  by 
law  because  of  the  nature  of  the  claim  and  the  relation  between  himself  as 
landlord  and  Bums  as  tenant.  In  issuing  the  distress  warrant  the  justice 
acted  ministerially.  Savage  v.  Oliver^  110  Ga.  636  [36  S.  E.  54].  The  sheriff 
was  not  required  to  return  it  to  any  court,  and  no  judicial  hearing  or  action 
was  necessary  to  authorize  him  to  sell  for  the  purpose  of  reaUzing  funds 
with  which  to  pay  the  rent.  Such  a  lien  was  not  created  by  a  judgment  nor 
'obtained  through  legal  proceedings.* " 

In  re  West  Side  Paper  Co.,  the  opinion  by  Judge  Gray,  upholding 
a  like  levy  under  the  Pennsylvania  statute,  aptly  states  the  distinguish- 
ing feature  of  the  statutory  proceedings,  as  the  groundwork  of  the  de- 
cision, as  follows: 

"Distress  for  rent  in  arrear  is  one  of  the  most  ancient,  as  well  as  'one  of 
the  most  efficient,  of  the  landlord's  remedies  for  the  collection  of  rent.'  It  is 
in  most  of  our  states,  as  it  was  at  common  law.  a  right  sui  generis,  belonging 
to  the  landlord  whenever  the  relation  of  landlord  and  tenant  existed.  It  ap- 
pears to  have  been  abolished  in  a  few  of  the  states,  and  in  most  of  them  its 
exercise  has  been  regulated  by  statute.  Its  essential  characteristics  are,  how- 
ever, for  the  most  part  the  same  as  existed  at  common  law.  In  Pennsylvania, 
as  at  common  law,  the  distress  warrant  issues  directly  from  the  landlord  to 
his  bailiff,  who,  if  he  happens  to  be  a  constable,  is  no  less  the  agent  and 
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bailiff  of  the  landlord  than  if  he  were  a  private  person.  The  state  law  pro- 
vides that,  after  the  goods  have  been  distrained,  or  levied  upon,  unless  the 
same  be  replevied  by  the  plaintiif  within  five  days,  the  landlord  may  apply 
to  the  sheriff  of  the  county,  or  to  a  constable,  who  is  required  to  take  pro- 
ceedingst  for  the  sale  of  the  said  goods,  or  so  much  thereof  as  may  be  re- 
quired for  the  satisfaction  of  the  rent.  In  other  respects,  the  right  of  the 
landlord  remains  for  the  most  part  as  it  was  at  common  law.  The  right  to 
distrain  or  levy  upon  all  the  goods  upon  the  demised  premises,  whether  those 
of  the  tenant  or  of  a  stranger,  arises  the  moment  the  relation  of  landlord  and 
tenant  is  established.  It'  is  a  right  in  the  nature  of  a  lien,  rather  than  a  lien, 
until  the  goods  are  actually  distrained  under  a  landlord's  warrant.  It  was 
originally  in  the  nature  of  a  property  right  in  the  reditus  or  return  from  the 
land  reserved  to  the  landlord.  No  suit  or  proceeding  at  law,  whether  in  per- 
sonam or  in  rem,  in  the  proper  sense  of  those  words,  was  necessary  for  the 
assertion  of  this  right  It  belongs  to  that  small  category  of  personal  rights, 
the  assertion  of  which  has  always  been  independent  of  legal  procedure ;  of 
which  the  right  to  abatei  a  nuisance,  under  certain  circumstances,  and  the 
riglit  to  distrain  cattle  damage  feasant,  are  examples.  While  there  is  no 
specific  lien,  except  on  the  goods  actually  distrained  under  the  landlord's 
warrant,  all  the  goods  on  the  demised  premises  are  to  be  considered  as  being 
under  a  quasi  pledge,  which  gives  superiority  to  the  specific  lien  established 
by  the  distraint  Such  a  lien  is  in  no  sense  'obtained  through  legal  proceed- 
ings.' Nor  is  it  within  the  spirit  of  the  bankrupt  law  in  this  regard,  as  evi- 
denced by  other  provisions  thereof,  as  well  as  that  of  section  67f,  above 
quoted." 

The  Illinois  statute,  however,  not  only  in  its  terms,  but  through  a 
long  line  of  interpretations  by  the  Supreme  Court  of  the  state,  is  not 
open,  as  we  believe,  to  like  construction  with  that  involved  an4  upheld 
in  either  of  the  above-mentioned  cases,  so  that  there  doctrine  in  refer- 
ence to  the  effect  of  the  Georgia  and  Pennsylvania  statutes  respectively 
for  preservation  of  the  lien  cannot  be  deemed  applicable  for  support 
of  the  levy  in  the  case  at  bar.  This  exceptional  character  of  the 
Illinois  law  is  fundamental,  as  hereinafter  pointed  out,  both  under 
the  express  provisions  of  the  statute  and  through  the  exclusion  of 
the  common-law  rule  for  a  landlord's  lien  in  that  state. 

The  statutory  provisions,  on  which  the  claim  of  validity  of  the  ap- 
pellants' levy  must  rest,  are  contained  in  chapter  80  of  the  Revised 
Statutes  of  Illinois,  entitled  "Landlord  and  Tenant,*'  and  the  follow- 
ing sections  thereof  (Kurd's  Rev.  Stat.  1913)  are  pertinent: 

"Sec.  16.  In  all  cases  of  distress  for  rent,  the  landlord,  by  himself,  his 
agent  or  attorney,  may  seize  for  rent  any  personal  property  of  his  tenant 
that  may  be  found  in  the  county  where  such  tenant  shall  reside ;  and  in  no 
case  shaU  the  property  of  any  other  person,  although  the  same  may  be  found 
on  the  premises,  be  liable  to  seizure  for  rent  due  from  such  tenant. 

"Sec.  17.  The  person  making  such  distress  shall  immediately  flle  with  some 
justice  of  the  peace,  if  the  amount  of  the  claim  is  within  his  Jurisdiction,  or 
with  the  clerk  of  a  court  of  record  of  competent  Jurisdiction,  a  copy  of  the 
distress  warrant,  together  with  an  inventory  of  the  property  levied  upon. 

"Sec.  18.  Upon  the  filing  of  such  copy  of  distress  warrant  and  inventory, 
the  Justice  of  the  peace  or  clerk  shall  issue  a  summons  against  the  party 
against  whom  the  distress  warrant  shall  have  been  issued,  returnable  as 
other  summons. 

**S€c.  19.  When  it  shall  appear,  by  affidavit  filed  in  the  court  where  such 
proceeding  is  pending,  that  the  defendant  is  a  nonresident  or  has  departed 
from  this  state,  or  on  due  inquiry  cannot  be  found,  or  is  concealed  within 
this  state,  and  the  affiant  shall  state  the  place  of  residence  of  said  defendant, 
if  known,  and  if  not  known,  that  upon  diligent  inquiry  he  has  not  been  able 
to  ascertain  the  same,  notice  may  be  given,  if  the  suit  is  before  a  Justice  of 
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the  peace,  as  in  cases  of  attachment  before  justices,  or  if  In  a  court  of  record, 
as  in  attachment  cases  in  such  courts. 

*'Sec.  20.  The  suit  shall  thereafter  proceed  in  the  same  manner  as  in  case 
of  attachment  before  such  court  or  justice  of  the  peace:  Provided,  tliat  it 
shall  not  be  necessary  for  the  plaintiff  in  any  case  to  file  a  declaration,  but 
the  distress  warrant  shall  stand  for  a  declaration  and  shall  be  amendable, 
as  other  declarations:  Provided,  that  no  such  amendment  shall  in  any  way 
affect  any  liabilities  that  may  have  accrued  in  the  execution  of  such  warrant 

"Sec.  21.  The  defendant  may  avail  himself  of  any  set-off  or  other  defense 
which  would  have  been  proper  if  tlie  suit  had  been  for  the  rent  in  any  form 
of  action  and  with  like  effect. 

*Sec.  22.  If  the  plaintiff  succeeds  in  his  suit,  judgment  shall  be  given  in 
his  favor  for  the  amount  which  shall  appear  to  be  due  him. 

**Sec.  23.  When  the  defendant  has  been  served  with  process  or  appears  to 
the  action,  the  judgment  shall  have  the  same  force  and  effect  as  in  suits  com- 
menced by  summons,  and  execution  may  issue  thereon,  not  only  against  the 
property  distrained,  but  also  against  the  other  proi)erty  of  the  defendant. 
But  the  property  distrained,  if  the  same  has  not  been  replevied  or  released 
from  seizure,  shall  be  first  sold." 

*'Sec.  25.  If  the  judgment  is  in  favor  of  the  defendant,  he  shall  recover 
costs  and  have  judgment  for  the  return  of  the  property  distrained,  unless 
the  same  has  been  replevied  or  released  from  such  distress.  And  if  a  set-off 
is  interposed,  and  it  appears  that  a  balance  is  due  from  the  plaintiff  to  the 
defendant,  judgment  shall  be  rendered  for  the  defendant  for  the  amount 
thereof." 

"Sec.  30.  The  same  articles  of  personal  property  which  are,  by  law,  ex- 
empt from  execution,  except  the  crops  grown  or  growing  upon  the  demised 
premises,  shall  also  be  exempt  from  distress  for  rent. 

"Sec.  31.  Every  landlord  shall  have  a  lien  upon  the  crops  grown  or  grow- 
ing upon  the  demised  premises  for  the  rent  thereof,  whether  the  same  is 
payable  wholly  or  in  part  in  money  or  specific  articles  of  property  or  products 
of  the  premises,  or  labor,  and  also  for  the  faithful  performance  of  the  terms 
of  the  lease.  Such  lien  shall  continue  for  the  period  of  six  months  after  the 
expiration  of  the  term  for  which  the  premises  were  demised." 

The  above  sections  16,  17,  18,  19,  30,  and  31  are  preserved  from  like 
sections  in  force  in  1874  (mainly  from  R.  S.  1845),  but  provisions  of 
the  other  sections,  governing  the  procedure  through  and  upon  levy  of 
the  distress  warrant,  were  enacted  in  the  Revised  Statutes  of  1874 
and  subsequent  amendments,  and  may  become  decisive  of  the  issue, 
whether  such  levy  is  within  the  inhibition  of  section  67f  of  the  Bank- 
ruptcy Act.  The  amendatory  provisions,  however,  are  without  such 
force  if  a  lien  or  other  form  of  security  existed  in  Illinois  in  favor 
of  the  appellants  (as  landlord),  either  under  the  other  provisions  or 
under  the  general  common-law  rule,  so  that  the  primary  inquiry  must 
be  to  ascertain  the  status  of  the  indebtedness  for  rent  under  the  Illinois 
law— excepting  as  provided  by  section  31  for  a  lien  upon  growing 
crops,  not  involved  in  this  controversy — and  we  assume  for  its  con- 
sideration that  these  twofold  tests  are  involved  therein:  Whether  in 
effect  the  indebtedness  was  either  (a)  secured  by  a  lien  during  the 
term  of  tenancy,  or  (b)  otherwise  secured  as  preferential  over  other 
creditors  of  the  tenant.  Upon  the  question  thus  stated,  in  the  broad- 
est possible  aspect  of  preferential  right,  we  believe  the  statute  fur- 
nishes a  conclusive  answer,  both  through  its  terms  and  in  well-settled 
judicial  rulings  on  its  effect. 

In  reference  to  the  above-mentioned  sections  16,  17,  18,  and  30. 
which  were  in  force  from  and  after  1845,  it  is  to  be  observed  that 
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no  lien  is  mentioned,  nor  security  in  any  form  beyond  such  right  as 
may  be  inferred  from  their  provision  for  "distress  for  rent";  that 
section  31  (of  like  origin)  contains  the  only  declaration  of  lien  through- 
out the  statute,  and  is  applicable  alone  to  "crops  grown  or  growing" 
upon  the  premises ;  that  the  right  provided  to  distrain  by  seizing  "any 
personal  property  of  his  tenant  that  may  be  found  in  the  county," 
confers  no  preference  over  other  creditors  beyond  the  mere  method 
of  levy,  because  property  "exempt  from  execution''  (section  30)  is  also 
"exempt  from  distress  for  rent" ;  and  that  like  benefit  is  open  to  other 
creditors  through  attachment  upon  mesne  process.  On  their  face, 
therefore,  we  are  impressed  with  no  view  which  would  sanction  an 
affirmative  answer  to  the  foregoing  question,  in  either  of  its  phases. 
And  the  further  enactments  of  1874,  governing  the  distress  warrant 
and  procedure  thereunder  appear  to  sanction  the  view,  that  both  levy 
and  procedure  are  entirely  judicial  in  their  nature,  in  no  sense  with- 
in the  ministerial  distress  provisions  involved,  either  at  common  law 
or  under  the  statutes  of  Georgia  and  Pennsylvania,  in  the  cases  re- 
spectively above  cited.  The  Illinois  decisions,  however,  must  be  ac- 
cepted as  controlling  for  their  interpretation  and  we  believe  them  to 
be  substantially  harmonious  in  settlement  thereof. 

Upon  the  fundamental  inquiries  of  statutory  lien  or  security  in  any 
form  and  of  nonapplicability  in  Illinois  of  the  common-law  rule  re- 
specting a  landlord's  lien  and  right  of  distress  for  rent,  two  of  the 
more  recent  cases  in  the  extended  line  of  authorities  may  well  be 
referred  to  for  their  pertinent  summarization  of  the  Illinois  rule.  In 
First  Nat.  Bank  of  Joliet  v.  Adam,  138  111.  483,  499,  28  N.  E.  955, 
957,  both  questions  were  directly  involved,  and  it  was  expressly  ruled : 

"'Independently  of  the  provisions  of  the  lease,  a  landlord  in  this  state  has 
no  common-law  lien  upon  the  property  of  his  tenant  for  rent ;  and  he  has  no 
statutory  lien  except  as  to  growing  crops." 

In  Kellogg  Newspaper  Co.  v.  Peterson,  162  111.  158,  161,  44  N.  E. 
411,  412  (53  Am.  St.  Rep.  300)  like  questions  were  involved  and  the 
effect  of  the  authorities  is  thus  stated : 

"A  landlord  can'  in  this  state,  with  the  above  exception"  as  to  growing 
crops  "only  acquire  a  lien  by  commencing  proceedings.  Until  he  does  so  the 
tenant  is  as  much  the  owner  of  his  effects  as  any  other  person  who  owns 
property  and  owes  debts.  No  dormant  or  secret  lien  of  a  landlord  exists 
against  a  tenant's  property  until  a  seizure  by  distress  or  other  proceedings." 

For  the  above  ruling  in  the  first-mentioned  case  the  opinion  cites 
(with  other  precedents)  Herron  v.  Gill,  112  111.  247;  and  that  case  is 
of  special  value  for  its  mention  of  the  groundwork  of  iuapplicability 
of  the  common-law  rule  therein,  namely: 

"At  common  law,  before  the  adoption  of  the  statute  of  8  Anne,  c.  14,  the 
landlord  had  no  lien  of  any  kind,  but  only  a  right  to  distrain"  (citing  au- 
thorities) ;  that  such  statute  is  not  in  force  in  Illinois,  "being  of  a  date  later 
than  the  fourth  year  of  James  I."  adopted  in  that  state  as  limiting  the  period 
from  which  the  rules  of  common  law  shall  be  applicable  therein ;  and  that 
*if  ever  in  force  here  as  a  part  of  the  laws  of  Virginia,  it  has  been  repealed 
by  implication,  or  superseded  by  subsequent  acts  of  our  Legislature  intended 
as  revision  of  the  whole  subject" 
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It  also  holds  that: 

"The  present  statute,  by  giving  the  landlord  a  lien  only  upon  crops  growing 
or  grown,  by  implication  excludes  the  idea  of  a  lien  on  any  other  property  of 
the  tenant" 

Citations  from  or  review  in  this  opinion  of  the  line  of  earlier  cases 
— up  to  and  including  Hadden  v.  Knickerbocker,  70  111.  677,  22  Am. 
Rep.  80,  cited  in  the  above  cases,  all  arising  prior  to  the  Revision  of 
1874 — declaratory  of  the  rule  that  no  statutory  lien  was  conferred  in 
Illinois,  is  deemed  unnecessary,  for  these  reasons :  That  sufficient  re- 
view thereof  appears  in  Morgan  v.  Campbell,  22  Wall.  381,  391,  22 
L.  Ed.  796,  and  that  the  ruling  therein  upon  their  effect  is  cited  and 
reaffirmed  in  both  of  the  above-mentioned  opinions  in  the  First  Nat. 
Bank  and  Kellogg  Newspaper  Co.  Cases.  In  Morgan  v.  Campbell  the 
issue  thereupon  arose  under  the  Bankruptcy  Act  of  1867,  but  the 
levy  in  question  was  "made  after  the  institution  of  bankruptcy  pro- 
ceedings, but  before  the  decree  in  bankruptcy  was  rendered,"  so  that 
the  present  issue  is  not  directly  involved  in  the  rulings.  In  the  view 
above  stated,  however,  the  opinion  is  of  undeniable  force  for  its  con- 
clusion that  the  laws  of  Illinois  (prior  to  1874)  did  not  confer  "upon 
the  landlord  a  statutory  lien  upon  the  personal  property  ot  the  ten- 
ant in  the  county  prior  to  the  levy  of  the  warrant,"  nor  (in  effect)  any 
form  of  security  over  other  creditors. 

We  believe,  therefore,  that  the  authorities  concur  in  establishing 
the  rule  in  IlHnois,  that  no  lien  or  preferential  right  exists  therein  in 
favor  of  the  landlord  upon  which  a  valid  preference  may  be  predi- 
cated through  the  distress  levy  in  question. 

The  further  contention  for  reversal  is,  in  substance,  this:  That  the 
above-mentioned  Henderson  and  West  Side  Paper  Co.  decisions  are 
controlling  for  the  proposition  that  such  distress  levy  is  not  within 
the  meaning  of  section  67f  of  the  Bankruptcy  Act,  nor  otherwise  vio- 
lative of  the  purposes  of  the  act.  While  the  distinctions  above  pointed 
out  in  those  cases  leave  no  room,  as  we  believe,  for  application  of 
their  doctrine  under  the  above-stated  Illinois  rule,  the  nature  of  the 
IlHnois  distress  levy,  as  a  judicial  proceeding — and  thus  not  within 
their  rulings — is  established  both  by  the  provisions  of  the  present  stat- 
ute and  through  its  judicial  interpretation.  The  distress  for  rent  in- 
volved in  those  cases,  as  clearly  defined  in  the  opinions,  was  of  the 
common-law  nature,  "a  right  sui  generis,  belonging  to  the  landlord 
whenever  the  relation  of  landlord  and  tenant  existed,"  for  which  "no 
suit  or  proceeding  at  law,  whether  in  personam  or  in  rem,  in  the  prop- 
er sense  of  those  words,  was  necessary  for  the  assertion  of  this  right." 
For  its  exercise  the  landlord  was  the  sole  actor  (through  his  own 
agents)  for  sale  of  the  goods,  if  not  replevied  by  the  tenant,  and  thus 
it  "belongs  to*  that  small  category  of  personal  rights,  the  assertion  of 
which  has  always  been  independent  of  legal  procedure."  In  re  West 
Paper  Co.,  supra. 

On  the  other  hand,  the  Illinois  provisions  for  enforcement  of  rent 
plainly  constituted  a  suit,  after  the  amendments  of  1874,  if  not  prior 
thereto.  In  Morgan  v.  Campbell,  supra,  the  statutory  distress  war- 
rant of  the  earlier  provision  is  so  defined,  as  "in  the  nature  of  mesne 
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process,"  if  not  "strictly  speaking  an  attachment  upon  mesne  process," 
under  distinctions  therein  pointed  out  in  the  opinion.  It  cites  approv- 
ingly the  opinion  of  Judge  Drummond,  in  Re  Jslyn,  2  Biss.  235,.  Fed. 
Cas.  No.  7,550,  of  like  import,  in  a  case  directly  involving  such  issue ; 
and  it  is  noteworthy,  to  say  the  least,  that  in  the  light  of  these  deci- 
sions, the  only  changes  in  the  statute  thereafter  adopted  by  the  Leg- 
islature related  to  procedure  under  the  warrant  and  all  tended  to  estab- 
lish the  levy  as  institution  of  a  suit.  These  rulings  that  the  distress 
proceedings  under  the  prior  statute  constitute  a  suit  were  clearly  sup- 
ported by  the  Illinois  authorities — Lapointe  v.  Stewart,  16  111.  291 ; 
Wade  V.  Halligan,  16  111.  507 — and  the  first-mentioned  case  in  the  opin- 
ion aptly  points  out  the  distinctions  from  the  common-law  distress 
upon  which  this  statutory  distress'  is  held  to  be  a  judicial  proceeding. 
Under  the  amendments  of  1874,  however,  the  issue  directly  arose  in 
Bartlett  v.  Sullivan,  87  111.  219,  whether  the  ''proceeding  by  a  distress 
warrant  must  be  regarded  as  a  suit  for  the  collection  of  rent,  in  which 
the  plaintiflf  has  the  right  to  invoke  the  aid''  of  the  general  Practice 
Act;  and  the  opinion  reviews  the  several  amendatory  provisions  and 
holds  that  ''this  proceeding  is  made  by  the  statute  a  suit,  and  it  was 
brought  upon  a  contract  for  payment  of  money'*  and  is  therefore  with- 
in the  Practice  Act.  No  Illinois  decision  is  called  to  our  attention 
which  tends  to  modify  these  interpretations,  nor  are  we  advised  of 
any  ground  for  doubting  their  applicability  and  force  for  settlement 
of  the  effect  of  the  statutory  provisions. 

The  contention  that  the  distress  warrant,  as  the  mere  personal  act 
of  the  landlord,  does  not  amount  to  judicial  process,  is  beside  the 
inquiry  if  assumed  to  be  tenable,  for  the  reason  that  the  statute  re- 
quires (section  17)  that  "the  person  making  such  distress  shall  im- 
mediately file  with"  the  proper  court  "a  copy  of  the  distress  warrant, 
together  with  an  inventory  of  the  property  levied  upon";  that  upon 
filing  thereof  (section  18)  the  court  "shall  issue  a  summons  against  the'' 
adverse  party;  that  (section  20)  "the  suit  shall  thereafter  proceed  in 
the  same  manner  as  in  case  of  attachment,"  and  "the  distress  war- 
rant shall  stand  for  a  declaration  and  shall  be  amendable  as  other  dec- 
larations"; that  (section  21)  the  defendant  may  interpose  set-off  or 
other  defenses  which  would  be  available  in  a  suit  for  rent  in  any  oth- 
er form  of  action ;  and  that  (section  23)  "the  judgment  shall  have  the 
same  force  and  effect  as  in  suits  commenced  by  summons,  and  execu- 
tion may  issue  thereon" — through  which  alone  the  unpaid  rent  is  to 
be  realized,  not  through  the  landlord's  sale  under  a  sui  generis  right 
to  be  court  and  sheriff — "not  only  against  the  property  distrained,  but 
also  against  the  other  property  of  the  defendant."  Thus  the  levy  un- 
der the  warrant  institutes  the  suit  (for  recovery  of  rent)  within  the 
well-recognized  meaning  of  judicial  process,  and  the  fact  that  neither 
warrant  nor  levy  are  made  by  an  officer  of  the  court  is  without  force. 
In  that  respect  the  authorization  to  proceed  thus  far,  either  personally 
or  by  personal  agent,  is  merely  equivalent  to  that  of  Wisconsin  (and 
other  so-called  Code  states),  whereby  the  suit  is  instituted  by  a  sum- 
mons issued  by  the  plaintiff,  which  may  be  served  upon  the  adverse 
party  with  or  without  the  intervention  of  an  officer. 
13GC.C.A.— 25 
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We  are  of  opinion,  therefore,  that  the  appellants'  Hen  claim  in  con- 
troversy rests  exclusively  on  the  statutory  distress  levy  above  defined ; 
and  that  section  67f  of  the  Bankruptcy  Act  bars  recovery  thereupon. 

The  order  of  the  District  Court  accordingly  is  affirmed. 


(220  Fed.  780) 

ERNST  V.  FIDELITY  &  DEPOSIT  CO.  OF  MARYLAND  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  12,  1915.) 

No.  101. 

1.  Indemnity  ^=»12 — ^Discharge  of  Indemnitor — Change  of  Contract. 

A  railroad  company  agreed  to  pay  a  contractor  for  building  a  railroad 
$120,000  in  stock  and  $300,000  in  bonds,  the  contractor  to  furnish  a  surety 
bond.  A  surety  company  agreed  to  give  such  bond,  provided  the  railroad 
bonds  were  deposited  with  it,  to  be  delivered  to  the  contractor  in  payment 
for  work  done,  and  provided,  also,  that  $50,000  be  deposited  with  it  as  in- 
demnity against,  loss.  The  railway  company  delivered  to  the  contractor 
the  stock  and  bonds  and  $70,000,  with  an  understanding  that  any  bonds 
remaining  after  completion  of  the  road  were  to  be  returned.  The  bonds 
were  deiwsited  with  the  surety  company,  and  $50,000  delivered  to  it  as 
indemnity.  A  second  contract  between  the  contractor  and  the  railway 
company,  of  which  the  surety  had  no  notice,  provided  for  payment  to  the 
contractor  of  the  actual  cost,  plus  a  profit  of  15  per  cent,  the  sum  of 
$70,000  to  be  deducted,  and  such  of  the  bonds  as  exceeded  the  balance  of 
the  constniction  cost  returned.  On  the  contractor's  default  the  surety 
company  completed  the  work  under  a  contract  with  the  surety  for  the 
railroad  bonds  and  such  of  the  stock  as  had  not  been  disposed  of  by  the 
contractor.  HeM,  that  the  railroad  company  had  no  rights  under  the 
second  agreement  with  the  contractor  against  the  surety  company,  and 
such  contract  did  not  change  the  first  contract,  but  merely  provided  a 
means  for  determining  the  number  of  bonds  returnable  upon  completion 
of  the  contract;  and  hence  the  indemnitor  was  not  discharged,  on  the 
theory  that  the  surety  company  contracted  with  the  railroad  company  on 
different  terms  than  the  contract  between  the  railroad  company  and  the 
contractor. 

[Ed.  Note.— For  other  cases,  see  Indemnity,  Cent  Dig.  §§26,  27;  Dec. 
Dig.  <S=>12.] 

2.  Indemnity  ^=>12 — Discharge  of  Indemnitor — Change  of  Contract. 

That  a  contractor's  surety,  which  completed  a  contract  ui)on  the  con- 
tractor's default,  executed  an  additional  contract  with  the  other  party  to 
the  contract,  did  not  discharge  one  that  had  agreed  to  Indemnify  It,  if 
the  contract  made  no  material  change  prejudicial  to  the  Indemnitor. 

[Ed.  Note. — For  other  cases,  see  Indemnity,  Cent  Dig.  §§  26,  27;  Dec. 
Dig.  <S=>12.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

A.  B.  Boardman,  of  New  York  City,  for  appellants. 
H.  S.  Dottenheim,  of  New  York  City,  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  the  Dis- 
trict Court  for  the  Southern  District  of  New  York  for  $50,000  in  fa- 
vor of  the  plaintiff,  as  trustee  in  bankruptcy  of  the  McCord  Contracting 

(gzzsFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Divests  &  Indexes 
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Company,  against  the  defendant,  the  Fidelity  &  Deposit  Company  of 
Maryland. 

[1]  On  or  about  December  8,  1911,  the  Elberton  &  Eastern  Railway 
Company,  a  corporation  of  the  state  of  Georgia,  entered  into  a  contract 
with  Ira  L.  McCord,  a  citizen  of  the  state  of  New  York,  whereby  the 
latter  agreed  to  build  a  single  track  railroad  about  21  miles  long  from 
the  city  of  Elberton  to  the  town  of  Signall,  both  in  the  state  of  Georgia, 
And  the  railway  company  agreed  to  pay  therefor  $420,000  in  $120,000 
of  its  full-paid  capital  stock  and  $300,000  of  its  first  mortgage  bonds, 
McCord  to  furnish  the  company  with  the  bond  of  a  surety  company 
acceptable  to  it  in  the  sum  of  $80,000  for  the  faithful  performance  of 
the  contract.    This  contract  will  be  called  Exhibit  A. 

The  defendant,  the  Fidelity  &  I>eposit  Company,  a  corporation  of 
the  state  of  Maryland,  agreed  to  give  the  bond,  provided  the  $300,000 
of  bonds  were  deposited  with  it,  to  be  delivered  to  McCord  in  payment 
for  work  done  at  85  per  cent,  of  their  par  value  upon  certificates  of  the 
railway  company's  chief  engineer,  and  provided,  also,  that  $50,000  in 
cash  be  deposited  with  it  as  an  indemnity  against  any  loss  under  the 
bond.  On  the  same  day,  to  carry  out  the  negotiation,  the  railway  com- 
pany advanced  $70,000  in  cash  to  McCord,  and  delivered  to  him  $120,- 
000  of  its  capital  stock  and  $300,000  of  its  first  mortgage  bonds.  He 
deposited  the  bonds  with  the  surety  company,  accompanied  by  a  letter 
directing  it  to  deliver  the  same  in  the  manner  above  stated,  any  bonds 
remaining  after  the  completion  of  the  road  to  be  delivered  to  the  rail- 
way company.  This  letter  will  be  called  Exhibit  B.  At  the  same 
time  McCord  paid  $50,000  to  the  McCord  Contracting  Company,  which 
immediately  deposited  the  same  with  the  surety  company  as  collateral, 
to  be  returned,  so  far  as  not  needed  as  indemnity,  to  it,  in  accordance 
with  the  terms  of  an  indemnity  bond  executed  by  it  to  the  surety  com- 
pany.   This  bond  will  be  called  Exhibit  C. 

On  the  same  day  the  surety  company  delivered  its  bond  in  the  sum  of 
$80,000  to  the  railway  company.    This  bond  will  be  called  Exhibit  D. 

On  the  same  day  McCord  and  the  railway  company  entered  into  an 
agreement,  of  which  the  surety  company  had  no  notice,  which  ratified 
and  confirmed  Exhibit  A,  recited  the  advance  by  the  railway  company 
to  McCord  of  $70,000,  and  the  deposit  of  the  $300,000  of  bonds  with 
the  surety  company  as  above  stated.  This  contract  will  be  called  Ex- 
hibit E.    Article  4  reads  as  follows : 

**Fourth.  It  Is  mutuaUy  understood  and  agreed  that,  upon  the  completion 
of  the  undertaking  of  the  contractor  under  the  said  construction  contract,  a 
statement  shall  be  rendered  by  the  contractor  to  the  company,  showing  the 
actual  cost  of  all  labor,  materials,  and  incidentals  entering  into  and  pertain- 
ing to  the  cost  of  the  construction  and  equipment  of  the  said  part  of  the  com- 
pany's railroad,  to  which  shall  be  added  a  profit  to  the  contractor  of  fifteen 
per  cent.  (15%).  The  sum  thus  arrived  at  shall  be  taken  as  the  actual  cost  of 
the  construction  and  equipment  of  said  part  of  said  railway. 

"From  the  cost  of  said  part  of  said  railway,  arrived  at  in  the  manner  stated, 
the  contractor  shall  deduct  the  sum  of  seventy  thousand  dollars  ($70,000),  and 
for  the  remainder  of  said  cost  the  contractor  shall  retain  a  suflacient  amount 
of  the  first  mortgage  bonds  of  the  company  which,  at  85%  of  the  par  value 
thereof  shall  equal  the  said  remainder  of  construction  cost,  and  all  other  first 
mortgage  bonds  of  the  company  shall  be  forthwith  returned  to  the  company, 
or  delivered  upon  Its  order.'* 
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On  or  about  April  5,  1912,  after  work  to  the  amount  of  $6,000  had 
been  done,  McCord  notified  the  surety  company  that  he  was  unable  to 
continue  and  would  abandon  the  work.  April  16th  the  surety  com- 
pany exercised  the  option  given  it  in  Exhibit  D  to  complete  contract 
Exhibit  A,  and  entered  into  an  agreement  with  the  railway  company 
whereby  the  railway  company  waived  any  rights  it  might  have  as 
against  the  surety  company  under  Exhibit  E,  which  then  for  the  first 
time  came  to  its  knowledge,  and  the  surety  company  agreed  to  per- 
form Exhibit  A  for  the  $300,000  of  bonds  deposited  with  it  and  $15,000 
of  the  $120,000  of  capital  stock  of  the  railway  company  not  disposed 
of  by  McCord.  The  $50,000  received  from  the  McCord  Contracting 
Company  as  collateral  was  naturally  not  mentioned.  This  contract  wifi 
be  called  Exhibit  H.  On  or  about  April  30th  an  involuntary  petition 
in  bankruptcy  was  filed  against  the  McCord  Company,  and  it  was  adju- 
dicated a  bankrupt  on  or  about  June  19th. 

The  surety  company  thereupon  did  complete  contract  Exhibit  A  to 
the  entire  satisfaction  of  the  railway  company.  March  24,  1913,  the 
plaintiff,  as  trustee  in  bankruptcy,  began  this  suit  to  recover  the  $50,000 
deposited  from  the  surety  company.  The  surety  company  having 
moved  to  dismiss  the  complaint.  Judge  Noyes  held  that  it  had  made  a 
new  and  different  contract  from  Exhibit  A  in  Exhibit  H,  and  so  had 
discharged  the  McCord  Company,  its  indemnitor,  and  lost  its  right  to 
retain  the  $50,000  deposited  with  it.    He  said : 

"As  already  shown,  the  real  contract  between  the  parties  was  that  con- 
tained in  Exhibit  A,  as  changed  by  Exhibit  E.  This  is  recognized  expressly 
in  Exhibit  H.  Under  this  modified  contract  payment  was — ^as  we  have  seen — 
to  be^nade  on  a  cost  and  percentage  basis.  But  under  the  agreement.  Exhibit 
H,  by  which  the  defendant  undertook  to  complete  the  work,  the  performance 
of  Exhibit  B  was  waived,  and  the  defendant  agreed  to  do  the  work  for  a 
fixed  price,  viz.,  $15,000  in  stock  and  ?300,000  in  bonds.  This  in  my  opin- 
ion was  a  new,  and  independent  contract.  I  am  unable  to  reach  any  other 
conclusion  than  that  Exhibit  A  was  modified  by  Exhibit  E,  and  that  Exhibit 
E  was  none  the  less  modified  by  Exhibit  H,  because  the  provisions  of  the  last 
agreement  approximated  those  of  the  first." 

At  final  hearing  Judge  Mayer,  following  this  view,  entered  judg- 
ment in  favor  of  the  complainant. 

[2]  In  our  opinion  Exhibit  E  was  not  a  departure  from  Exhibit  A. 
On  the  contrary,  it  affirmed  Exhibit  A  in  express  terms.  The  only 
doubt  is  raised  by  article  4,  supra.  But  this  we  think  was  introduced  to 
supply  a  means  whereby  to  determine  the  number  of  bonds,  if  any,  re- 
turnable upon  completion  of  the  contract  to  the  railway  company  on 
account  of  the  advance  of  $70,000.  In  order  to  do  so,  it  would  be  nec- 
essary to  calculate  the  cost  of  building  the  railroad.  While  it  is  not 
apparent  to  us  why  15  per  cent,  on  the  actual  cost  was  to  be  added  as 
profit  to  McCord  in  making  this  calculation,  we  are  clear  that  the  par- 
ties did  not  intend  to  alter  Exhibit  A,  or  to  make  the  contract  one  of  cost 
plus  percentage,  which  might  impose  a  liability  upon  the  railroad  far 
in  excess  of  the  consideration  agreed  upon  in  Exhibit  A.  The  mere 
fact  that  the  surety  company  executed  an  additional  contract  with  the 
railway  company  does  not  discharge  its  indemnitor,  if  that  contract 
made  no  material  change  prejudicial  to  it.  Smith  v.  Molleson,  148  N. 
Y.  241,  42  N.  E.  669;   St.  Johns  College  v.  ^tna  Indemnity  Co.,  201 
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N.  Y.  335,  94  N.  E.  994.  The  surety  company  completed,  to  the  sat- 
isfaction of  the  railway  company,  McCord's  contract,  Exhibit  A,  faith- 
ful performance  of  which  it  had  guaranteed^  for  what  was  left  of  the 
consideration  paid  to  him  by  the  railway  company,  viz.,  $15,000  of  the 
$120,000  of  its  full-paid  capital  stock  and  $300,000  of  its  first  mortgage 
bonds.  When  it  delivered  its  bond.  Exhibit  D,  it  had  no  knowledge  of 
the  existence  of  Exhibit  E.  Although  that  came  to  its  notice  before  it 
entered  into  the  agreement.  Exhibit  H,  the  railway  company  had  no 
possible  right  under  Exhibit  E  against  the  surety  company.  While  the 
mention  of  it  in  Exhibit  H  does  create  confusion,  we  think  it  in  no  re- 
spect altered  Exhibit  A,  or  the  surety  company's  rights  and  duties  un- 
der Exhibit  D.  If  upon  an  accounting  it  shall  appear  that  the  $50,000 
deposited  as  indemnity,  or  any  part  of  it,  was  not  necessary  for  the  pro- 
tection of  the  surety  company  against  loss,  then  it,  or  so  much  of  it, 
must  be  returned  to  the  trustee  of  the  McCord  Company,  the  bank- 
rupt indemnitor. 

The  decree  is  reversed,  with  costs,  and  without  prejudice  to  fur- 
ther proceedings  in  accordance  with  this  opinion. 


(220  Fed.  783) 
TANANA  TRADING  CO.  V.  NORTH  AMERICAN  TRADING  &  TRANS- 
PORTATION CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  8,  1915.    On  Cross- Appeal, 

March  18,  1915.) 

No.  2172. 

X  Release  ^=»29 — ^Joint  Wrongdoers — Effect  of  Release  of  One. 

A  corporation  had  seven  directors,  who  owned  all  of  its  stock,  a  ma- 
jority of  which  was  owned  by  B.  and  S.,  president  and  vice  president  and 
treasurer,  respectively,  of  the  corporation.  B.,  who  was  authorized  to 
sell  certain  boats  and  barges,  sold  them  to  defendant  on  terms  less  favora- 
ble than  those  authorized.  After  the  transfer  the  directors  other  than  B. 
and  S.  disafl3rmed  the  contract,  and  having,  without  consideration,  is- 
sued enough  stock  to  L.,  one  of  their  number,  to  give  them  a  majority, 
removed  B.  and  S.  from  office,  and  brought  suit  against  them  ahd  defend- 
ant for  fraudulent  conspiracy  in  the  sale.  B.  and  S.  sued  to  restrain  the 
issuance  of  the  additional  stock,  and  obtained  an  injunction.  Subse- 
quently all  the  directors  entered  into  mutual  agreements,  whereby  the 
suit  of  B.  and  S.  was  to  be  dismissed,  and  B.  and  L.  given  full  charge  of 
the  corporation's  business  for  the  purpose  of  winding  it  up,  and  a  resolu- 
tion was  passed  releasing  B.  and  S.  from  all  causes  of  action  and  damages 
arising  out  of  the  sale.  Held,  that  such  release  operated  also  to  release 
defendant,  as  the  dismissal  of  the  suit  by  B.  and  S.  was  a  sufficient  con- 
sideration for  the  release,  there  was  no  reservation  of  any  right  of  ac- 
tion against  defendant,  and  the  action  of  all  of  the  directors  was  the  ac- 
tion of  the  corporation  itself. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent.  Dig.  §§  64-70 ;  Dec.  Dig. 
<S=>29.] 
2.  ToBTs  ^=:>22 — Actions — Parties — ^Joint  Tort-Feasors. 

In  cases  of  joint  torts,  the  injured  person  may  sue  one  or  all  of  the 
joint  tort-feasors,  or  any  number  less  than  all. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent  Dig.  §§  29,  31 ;  Dec.  Dig. 
«=>22.] 

^s^For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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3.  Release  <©=>29 — Joint  Tort-feasors. 

Where  there  Is  but  one  injury  by  Joint  tort-feasors,  there  can  be  but 
one  satisfaction. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent  Dig.  §§  64-70 ;  Dec  Dig. 
<8=>29.] 

4.  Release  ^=>29 — Joint  Wrongdoers — Effect  of  Release  of  One. 

If  an  injured  person  executes  a  release  to  one  joint  tort-feasor,  it  bars 
an  action  against  the  others,  as  the  cause  of  action  is  satisfied  and  no 
longer  exists. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent  Dig.  §§  64-70;  Dec. 
Dig.  <8=>29.] 

5.  Corporations  ^=>417 — Acts  of  Directors  as  Acts  of  Corporation. 

The  action  of  all  of  the  directors  of  a  corporation,  owning  all  of  its 
stock,  in  releasing  two  of  them  from  liability  for  an  alleged  fraudulent 
conspiracy  with  a  third  party  in  connection  with  a  sale  of  property  to 
such  third  party,  was  the  action  of  the  corporation  itself,  especially  where 
the  corporation  was  conducted  as  a  joint  venture  of  the  stockholders, 
without  regular  meetings  of  the  directors. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §§  1670-1675; 
Dec.  Dig.  <S=>417.] 

In  Error  to  and  Cross- Appeal  from  the  District  Court  of  the  United 
States  for  the  Fourth  Division  of  the  Territory  of  Alaska. 

Action  by  the  Tanana  Trading  Company  against  the  North  Ameri- 
can Trading  &  Transportation  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

At  the  close  of  the  trial  in  this  action  the  court  below  directed  a  verdict  in 
favor  of  the  defendant  in  error.  That  ruling  is  the  only  error  which  is  assign- 
ed. The  parties  to  the  action  will  be  named  herein  plaintiff  and  defendant, 
as  they  were  in  the  court  below.  The  plaintiff  was  engaged  in  carrying  on  a 
trading  business  on  the  Yukon  and  Tanana  rivers.  In  connection  therewith 
it  owned  the  steamer  Ella,  two  barges,  the  Independence  and  the  Dakota,  and 
a  nine-sixteenths  Interest  In  the  steamer  J.  P.  Light.  From  the  owner  of  the 
remaining  interest  therein  it  held  a  lease.  TJie  plaintiff  had  seven  directors, 
Bain,  Struthers,  Dwyer,  Bishoprick,  Cameron,  Livingston,  and  Blair,  and  the 
directors  owned  all  of  the  stock  which  had  been  issued.  Bain  and  Struthers 
owned  the  majority  thereof.  Bain  was  the  president,  and  Struthers  was  the 
vice  president  and  treasurer.  The  plaintiff  had  been  unsuccessful  in  its  busi- 
ness, and  desired  to  dispose  of  its  vessels  and  barges.  In  July,  1906,  Bain,  who 
was  at  Seattle,  entered  into  an  agreement  with  Isom,  the  general  manager  of 
the  defendant,  for  the  sale  of  the  boats  and  barges.  The  plaintiff  was  to  re- 
ceive therefor  |60,000,  and  was  to  have  from  the  defendant  a  special  freight 
rate  for  the  remainder  of  that  season  at  $60  per  ton,  the  usual  rate  being  |;70. 
The  directors  had  previously  agreed  to  sell,  and  had  authorized  Bain  to  sell 
the  boats  and  barges  upon  the  payment  of  $57,000  and  an  agreement  for  a 
freight  rate  of  $30  per  ton.  The  sale  was  made  and  the  vessels  were  trans- 
ferred to  the  defendant  by  Struthers  as  vice  president  and  Dwyer  as  secretary. 
Subsetiuently  all  the  directors  except  Bain  and  Struthers  disaffirmed  the  con- 
tract, on  the  ground  that  it  had  been  made  in  violation  of  the  terms  upon  which 
the  property  was  to  have  been  sold,  and  that  Bain  and  Struthers  had  concealed 
from  them  knowledge  of  the  provision  for  the  payment  of  $60  per  ton  freight 
rate.  In  the  latter  part  of  October,  1906,  325  additional  shares  of  capital 
stock  were  issued  to  Livingston,  althought  he  paid  nothing  therefor.  The  min- 
ority, claiming  to  have  attained  thereby  a  majority  of  the  stock,  removed  Bain 
and  Struthers  from  office  and  directed  that  a  suit  be  brought  against  the  de- 
fendant and  Bain  and  Struthers,  charging  the  three  defendants  with  fraudu- 
lent conspiracy  in  the  sale.  That  suit  was  brought  on  December  1,  1906.  At 
the  same  time  Bain  and  Struthers  brought  a  suit  against  the  other  directors  to 
declare  void  and  restrain  the  Issuance  of  the  additional  stock  to  Jji^ngston. 

^=:>FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &.  Indexes 
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About  January  1st  all  the  directors  met  and  entered  into  mutual  agreements, 
the  effect  of  which  was  that  the  corporation  be  wound  up,  that  the  suit  of  Bain 
and  Struthers  against  the  other  members  be  dismissed,  and  that  Bain  and 
LlTiDgston  be  left  in  full  charge  of  the  business  of  the  corporation  for  the  pur- 
pose of  winding  it  up.  A  resolution  was  passed  releasing  the  defendants  Bain 
aud  Struthers  from  any  and  all  causes  of  action  and  damages  arising  out  of 
the  matters  and  things  set  forth  in  the  complaint  in  the  action  in  which  they 
were  defendants.  Thereafter  in  its  amended  complaint  the  plaintiff  omitted 
Bain  and  Struthers  as  parties  defendant.  The  amended  complaint,  on  which 
the  cause  was  tried,  alleges  that  the  defendants  conspired  together  to  cheat, 
deceive,  and  defraud  the  plaintiff,  and  made  the  sale  of  the  boats  in  violation 
of  the  authority  which  had  been  given  to  Bain  and  Struthers,  and  that  they 
fraudulently  and  wrongfully  represented  to  the  plaintiff  that  the  sale  had  been 
made  according  to  the  terms  of  its  resolutions.  The  plaintiff  prayed  for  a 
Judgment  against  the  defendant  for  the  sum  of  $169,000  as  damages,  and  for 
the  return  of  the  boats  and  barges,  or  for  the  value  thereof  in  the  sum  of  $65,- 
000,  in  case  possession  could  not  be  had. 

Louis  K.  Pratt  and  A.  R.  Heilig,  both  of  Fairbanks,  Alaska,  and 
John  F.  Cassell,  of  San  Francisco,  Cal.,  for  plaintiff  in  error. 

Frederick  Bausman,  R.  P.  Oldham,  and  R.  C.  Goodale,  all  of  Seat- 
tle, Wash.,  and  Chas.  J.  Heggerty,  of  San  Francisco,  Cal.,  and  Mc- 
Gowan  &  Clark,  of  Fairbanks,  Alaska,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  f^cts  as  above).  [1] 
The  court  below  sustained  the  defendant's  motion  for  an  instructed 
verdict  on  two  grounds:  First,  that  the  plaintiff  was  estopped  from 
bringing  the  action  by  its  acts  and  conduct  after  it  had  discovered 
the  nature  of  the  transactions  between  Bain  and  Isom ;  and,  second, 
that  by  releasing  .Bain  and  Struthers  the  plaintiff  released  the  defend- 
ant. We  do  not  deem  it  necessary  to  discuss  the  first  ground  on  which 
the  motion  was  granted,  as,  in  our  opinion,  the  second  ground  was 
sufficient  to  siipport  the  ruling  of  the  court.  There  was  a  considera- 
tion for  the  release  of  Bain  and  Struthers.  They  had  brought  a  suit 
against  the  corporation  and  the  other  directors  to  declare  mvalid  ana 
to  enjoin  the  issuance  of  the  325  shares  of  stock  to  Livingston.  In 
that  suit  they  had  obtained  an  injunction.  What  it  may  have  been 
worth  in  money  to  the  corporation  or  to  the  other  stockholders  to  ob- 
tain a  dismissal  of  that  suit  in  view  of  its  interference  with  corporate 
action  and  its  embarrassment  to  the  other  directors  and  the  officers 
who  ostensibly  controlled  the  action  of  the  corporation,  does  not  ap- 
pear ;  but  we  may  assume  that  the  consideration  was  equivalent  to  full 
satisfaction  for  all  the  wrong  done  by  the  acts  of  those  two  directors. 
We  have  this  situation,  then:  Here  were  these  other  directors,  who 
were  also  stockholders  of  the  corporation,  who  had  made  a  settlement 
with  the  two  officers  whom  they  charged  with  conspiracy  to  defraud 
them,  and  to  whose  acts  all  the  loss  which  had  been  sustained  by 
reason  of  the  sale  to  the  defendant  was  attributable,  accepting  full 
satisfaction  from  them,  and  restoring  them  to  their  confidential  rela- 
tions to  the  corporation  and  to  the  other  stockholders,  restoring  Bahi, 
the  principal  actor  in  the  alleged  fraudulent  transactions  to  the  office 
of  president,  and  adding  to  that  office  the  office  of  treasurer,  and  in- 
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trusting  to  him  the  winding  up  of  the  corporation  and  the  collection 
and  distribution  of  its  assets,  and  yet  it  is  claimed  that  the  corpora- 
tion could,  after  doing  all  these  things,  go  on  and  prosecute  its  de- 
mands against  the  defendant  on  account  of  its  participation  in  the 
alleged  fraud. 

[2-4]  In  cases  of  joint  torts,  the  injured  person  may  sue  one,  or 
any  number  less  than  all,  of  the  joint  tort-feasors,  or  may  sue  all; 
and,  where  there  is  but  one  injury,  there  can  be  but  one  satisfaction. 
If  the  injured  person  executes  a  release  to  one  of  the  joint  tort-feasors, 
it  operates  to  bar  an  action  against  the  others,  for  the  reason  that  the 
cause  of  action  is  satisfied  and  no  longer  exists.  The  law  applicable 
to  the  case  is  stated  in  a  well-considered  opinion  by  Judge  IMcClain 
in  Farmers'  Sav.  Bank  v.  Aldrich,  153  Iowa,  144,  133  N.  W.  383, 
where  it  is  said : 

*'Tbe  weight  of  authority  in  this  country  seems  to  be  unquestionably  In  sup- 
port of  the  rule  that  an  adjustment  with  one  wrongdoer,  and  his  release  from 
all  further  Uability,  discharges  all  the  joint  wrongdoers,  even  though  there  is  a 
reserved  intention,  either  expressed  or  implied,  to  look  to  the  other  wrongdoers 
for  further  damages  or  compensation." 

See,  also.  The  St.  Cuthbert  (D.  C.)  157  Fed.  799;  Gore  v.  Hen- 
rotin,  165  111.  App.  222;  Seither  v.  Philad.  Traction  Co.,  125  Pa.  397, 
17  Atl.  338,  4  L.  R.  A.  54,  11  Am.  St.  Rep.  905;  Rogers  v.  Cox,  66 
N.  J.  Law,  432,  50  Atl.  143;  Abb  v.  Northern  Pacific  Ry.  Co.,  28 
Wash.  428,  68  Pac.  954,  58  L.  R.  A.  293,  92  Am.  St.  Rep.  864;  Mc- 
Bride  V.  Scott,  132  Mich.  176,  93  N,  W.  243,  61  L.  R.  A.  445,  102 
Am.  St.  Rep.  416,  1  Ann.  Cas.  61 ;  Wallner  v.  Chicago  Traction  Co., 
245  111.  148,  91  N.  E.  1053;  Sircey  v.  Rees'  Sons,  155  N.  C.  296,  71 
S.  E.  310;  L.  &  N.  R.  R.  Co.  v.  Allen,  67  Fla.  257,  65  South.  8; 
Casey  v.  Auburn  Tel.  Co.,  155  App.  Div.  66,  139  N.  Y.  Supp.  579. 

The  plaintiff  relies  on  Gilbert  v.  Finch,  173  N.  Y.  455,  66  N.  E. 
133,  61  L.  R.  A.  807,  93  Am.  St.  Rep.  623.  That  was  a  case  in 
which  certain  directors  of  a  corporation  had  diverted  funds  thereof. 
It  was  held  that  an  instrument  purporting  to  be  a  release  by  a  receiver 
of  the  corporation  to  persons  who  had  conspired  with  the  defaulting 
directors,  executed  upon  a  compromise  by  which  the  receiver  obtained 
a  portion  of  the  funds  demanded,  but  providing  in  terms  that  the 
execution  of  the  release  should  not  aifect  any  cause  of  action  of  the 
receiver  against  any  person  not  named  therein,  did  not,  under  the  law 
of  New  York,  relieve  the  directors  of  the  company  from  liability  when 
sued  by  the  receiver  to  recover  the  balance  of  the  diverted  moneys. 
It  was  held,  further,  that  the  fact  that  prior  to  the  appointment  of 
the  receiver  mutual  releases  had  been  exchanged  between  the  insur- 
ance company  and  one  of  the  directors  would  not  relieve  the  other 
directors  from  Hability,  and  that  the  board  of  directors  could  not  waste 
the  funds  of  the  corporation  and  then  relieve  themselves  from  lia- 
bility by  a  release  granted  by  themselves  to  a  codirector. 

[5]  That  case  differs  in  its  facts  from  the  case  at  bar.  The  release 
given  by  the  receiver  in  that  case  contained  the  express  reservation 
of  the  right  to  recover  the  remainder  of  the  money.  In  the  present 
case  we  have  an  absolute  release,  containing  no  reservations,  made 
by  all  the  other  directors,  who  represented  all  the  stock,  and  purport- 
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ing  to  be  made  by  the  corporation  itself,  and,  although  it  was  not 
signed  by  the  corporation,  it  was  signed  by  all  the  other  directors  and 
stockholders,  Livingston,  Bishoprick,  Blair,  Cameron,  and  Dwyer.  The 
action  of  all  the  directors  in  such  a  case  should  be  taken  to  be  the 
action  of  the  corporation  itself.  Especially  should  this  be  held  in  the 
case  of  a  corporation  conducted  as  this  was,  as  a  joint  venture  of  the 
stockholders  and  without  regular  meetings  of  the  directors.  A  cor- 
poration will  not  be  dealt  with  strictly  as  a  legal  entity  in  a  case 
where  the  notion  of  legal  entity  is  relied  upon  to  justify  wrong,  "con- 
trary to  the  real  truth  and  substance  of  things."  Linn  &  Lane  Tim- 
ber Co.  V.  United  States,  196  Fed.  593,  116  C.  C.  A.  267;  McCaskill 
V.  United  States,  216  U.  S.  504,  30  Sup.  Ct.  386,  54  L.  Ed.  590; 
In  re  Rieger  (D.  C.)  157  Fed.  609;  United  States  v.  Milwaukee  Re- 
frigerator Transit  Co.  (C.  C.)  142  Fed.  247;  Exploration  Mercantile 
Co.  v.  Pacific  H.  &  S.  Co.,  177  Fed.  825,  829,  101  C.  C.  A.  39;  Smith 
V.  Moore.  199  Fed.  689,  118  C.  C.  A.  127. 
The  judgment  is  affirmed. 

On  Cross-Appeal. 

In  this  case  there  was  a  cross-appeal  by  the  North  American  Trans- 
portation &  Trading  Company  from  the  judgment  of  the  court  be- 
low, wherein  that  court  affirmed  the  decision  of  the  clerk  of  the  court 
below  in  taxing  costs  in  favor  of  said  appellant  upon  objections  made 
to  such  cost  bill  by  the  plaintiff  in  said  action.  The  transcript  con- 
tains no  statement  of  evidence  in  regard  to  the  costs,  the  allowance 
of  which  was  based  on  the  facts  in  the  case,  and  not  on  questions  of 
law.  It  follows  that  there  is  before  this  court  nothing  upon  which 
the  court  is  authorized  to  act. 

The  judgment  of  the  court  below  upon  the  cost  bill  is  affirmed. 


(220  Fed.  787) 

POWER  V.  FUHRMAN. 

In  re  FUHRMAN. 

(Clnmlt  Court  of  Appeals,  Ninth  Circuit.    February  15,  1915.) 

No.  2344. 

1.  Bankruptcy  ^=>136 — Obdebino  Deliveby  of  Pbopebty  to  Trustee — En- 

fobcement  by  contempt  proceedings. 

The  duty  of  a  bankrupt  and  his  wife  to  comply  with  a  judgment  re- 
quiring them  to  pay  over  to  the  trustee  money  which  the  referee  and  Dis- 
trict Judge  found  to  be  in  their  possession  and  under  their  control  was 
enforceable  by  contempt  proceedings. 

[Ed.  Note.—For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  233,  235; 
Dec.  Dig.  <S=>136.] 

2.  Bankruptcy  €=>136 — Obdebing  Deliveby  of  Pbopebty  to  Trustee — ^En- 

fobcement  by  contempt  proceedings. 

In  contempt  proceedings  for  the  enforcement  of  a  judgment  requiring  a 
bankrupt  and  his  wife  to  pay  to  the  trustee  money  found  to  be  in  their 
possession  and  under  their  control,  the  burden  was  upton  the  wife  to  prove 
her  claimed  inability  to  comply  with  the  judgment 

[Ed.  Note.—For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  233,  235; 
Dec.  Dig.  <S=>136.] 

^=»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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3.  Bankruptcy  ^=>136 — Ordering  Delivery  of  Property  to  Trustee — ^En- 

forcement BY  Contempt  Pboceedinos. 

In  such  proceeding,  the  burden  resting  upon  the  wife  to  show  her  In- 
ability to  comply  with  such  judgment  was  not  discharged  or  satisfied  by 
a  finding  that  the  court  was  unable  to  find  tliat  the  wife  had  the  ability 
to  turn  over  such  money,  or  any  part  thereof,  to  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  SS  233,  235; 
Dec.  Dig.  <S=>136.] 

4.  Bankruptcy  ^=>136 — Ordering  Delivery  of  Property  to  Trustee — ^En- 

forcement BY  Contempt  Proceemnos. 

In  siich  proceeding,  the  question  of  the  wife's  ability  to  turn  such 
money  over  to  the  trustee  as  ordered  was  one  of  fact,  and  the  court  erred 
in  holding  that  under  the  community  property  laws  of  the  state,  giving 
the  husband  complete  possession,  control,  and  management  of  community 
property,  a  presumption  arose,  as  a  matter  of  law,  that  the  wife  no  longer 
had  in  her  possession  or  control  the  money  so  ordered  paid. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  S§  233,  235; 
Dec.  Dig.  <S=5>13C.] 

Petition  to  Revise,  in  Matter  of  Law,  a  Certain  Order  of  the  District 
Court  of  the  United  States  for  the  Northern  Division  of  the  Western 
District  of  Washington ;  Edward  E.  Cushman,  Judge. 

In  the  matter  of  Daniel  Fuhrman,  bankrupt.  On  a  petition  by  J.  B. 
Power,  as  trustee  in  bankruptcy  of  Daniel  Fuhrman,  bankrupt,  to  re- 
vise, in  matter  of  law,  a  certain  order  discharging  a  prior  order  requir- 
ing Ray  Fuhrman  to  show  cause  why  she  should  not  be  punished  for 
contempt.    Reversed  and  remanded. 

Leopold  M.  Stem,  of  Seattle,  Wash.,  for  petitioner. 
E.  H.  Guie,  of  Seattle,  Wash.,  for  respondent. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  This  is  a  petition  to  revise  the  judgment  of 
the  court  below  discharging  an  order  theretofore  made  requiring  the  re- 
spondent, Ray  Fuhrman,  the  wife  of  the  bankrupt,  to  show  cause  why 
she  should  not  be  attached  and  punished  for  contempt  in  failing  to 
comply  with  a  previous  order  of  the  court. 

The  record  shows  that  on  the  petition  of  the  trustee  of  the  estate 
of  the  bankrupt,  Daniel  Fuhrman,  an  order  was  made  requiring  him  and 
his  wife  to  turn  over  to  the  petitioning  trustee  the  sum  of  $9,000,  found 
to  be  in  their  possession  and  under  their  control  and  to  belong  to  the 
estate  of  the  bankrupt.  To  that  petition  the  bankrupt  and  his  wife  had 
filed  a  verified  answer,  and  the  issues  thereby  raised  came  on  regularly 
for  hearing  before  the  referee  in  bankruptcy,  who,  upon  the  testimony 
introduced,  made  the  following  findings  and  order  : 

"That  the  undersigned  referee  is  satisfied  beyond  all  reasonable  doubt  that 
at  the  time  of  the  filing  of  said  petition  by  the  trustee,  and  ever  since,  and  at 
the  present  time,  said  Daniel  Fuhrman,  bankrupt,  and  his  wife,  Ray  Fuhrman, 
had,  and  now  have,  in  their  possession  and  under  their  control,  the  sum  of 
$9,000  in  cash,  belonging  to  said  estate  in  bankruptcy,  which  sum  the  said 
Daniel  Fuhrman,  bankrupt,  and  Ray  Fuhrman,  his  wife,  have  concealed  and 
withheld,  and  now  conceal  and  withhold,  from  the  trustee  herein.  And  the 
undersigned  referee  in  bankruptcy  is  satisfied  beyond  all  reasonable  doubt 
of  the  present  ability  of  the  said  Daniel  Fuhrman,  bankrupt,  and  his  said  wife, 
Ray  Fuhrman,  to  comply  with  the  order  of  this  court  herein  made.    Where- 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  IndezeK 
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fore  it  is  ordered  that  the  said  Daniel  Fuhrman,  bankrupt,  and  Ray  Fuhrman, 
his  wife,  within  10  days  after  the  date  of  the  entry  of  this  order,  pay  to  J. 
B.  Power,  the  trustee  in  bankruptcy  herein,  the  sum  of  $9,000  cash,  belonging 
to  the  said  estate  in  bankruptcy,  and  which  this  court  finds  to  be  now  in  their 
possession  and  under  their  control." 

A  review  of  that  action  of  the  referee  by  the  court  below  resulted  in 
this  action  of  the  court : 

"Upon  the  hearing  before  the  referee,  a  large  amount  of  testimony  was  sub- 
mitted to  the  referee  upon  the  questions  involved  and  determined.  A  review 
or  analysis  of  the  evidence  is  rot  deemed  necessary.  There  was  ample  testi- 
mony to  support  the  findings  and  order  of  the  referee,  and  the  same  are  in 
all  things  confirmed,  save  that,  as  the  time  allowed  the  bankrupts  in  the  ref- 
eree's order  to  comply  therewith  has  expired,  the  order  is  now  modified  to 
read  'on  or  before  July  31st,'  instead  of  'within  10  days  after  the  date  of  the 
entry  of  this  order,'  as  recited  in  the  order  reviewed." 

A  judgment  in  accordance  with  that  opinion  and  order  was  entered 
by  the  court  below  July  23,  1913,  and  on  the  same  day  was  served  on 
both  the  bankrupt  and  his  wife  by  the  marshal.  No  review  of  that 
judgment  having  been  sought  by  either  the  bankrupt  or  his  wife,  and 
not  having  been  complied  with,  the  matter  was  again  brought  to  the  at- 
tention of  the  court,  and  resulted  in  the  following  findings  of  fact,  con- 
clusions of  law,  and  order  of  the  court  below,  which  the  trustee  of  the 
estate  seeks  to  have  here  revised : 

"This  proceeding  having  come  on  for  hearing  upon  the  order  of  the  court 
requiring  Daniel  Fuhrman  and  Ray  Fuhrman,  his  wife,  and  each  of  them,  to 
personally  appear  before  the  Honorable  Edward  E.  Cushman,  judge  of  said 
court,  on  the  29th  day  of  August,  1913,  at  the  hour  of  10  o'clock  In  the  fore- 
noon of  said  day,  and  show  cause  why  they  should  not  be  attached  and  pun- 
ished for  contempt  in  having  willfully  and  contemptuously  disobeyed  the  order 
of  this  court  dated  July  23,  1913,  directing  the  said  Daniel  Fuhrman  and  Ray 
Fuhrman  to  pay  over  to  said  trustee  in  bankruptcy  the  sum  of  $9,000,  and  the 
court,  after  considering  the  petition  of  the  trustee  in  bankruptcy,  the  evi- 
dence offered  in  support  thereof,  the  joint  and  several  answers  and  supple- 
mental answers  made  on  oath  by  each  of  said  respondents,  the  argument  of 
counsel  for  the  respective  parties,  and  being  fully  advised  in  the  premises, 
now  on  this  17th  day  of  October,  1913,  makes  the  following  findings  of  fact 
and  conclusions  of  law: 

"Findings  of  Fact 

"I.  That  at  all  the  times  referred  to  in  said  proceedings  in  bankruptcy  here- 
in, and  for  many  years  prior  thereto,  and  at  the  time  of  the  receipt  of  said 
sum  of  $9,000,  at  all  times  referred  to  in  said  bankruptcy  proceedings,  the 
said  Daniel  Fuhrman  and  Ray  Fuhrman  were  and  still  are  husband  and  wife, 
and  living  together  as  such,  in  the  city  of  Seattle,  state  of  Washington. 

"II.  That  the  said  Daniel  Fuhrman  has  been  convicted  of  the  crime  and 
offense  of  concealing  from  his  trustee  in  bankruptcy,  while  a  bankrupt,  the 
said  sum  of  $9,000,  and  other  property.  In  that  certain  cause  entitled  'United 
States  of  America  v.  Daniel  Fuhrman,  No.  2545,'  in  the  District  Court  of  the 
Tnited  States  for  the  Western  District  of  Washington,  Northern  Division,  and 
tliat  judgment  of  conviction  has  been  entered  by  the  court,  and  the  said 
Daniel  Fuhrman  is  now  an  inmate  of  the  United  States  penitentiary,  serving 
under  said  sentence,  at  McNeal  Island,  In  the  state  of  Washington. 

"III.  That  on  the  2d  day  of  April,  1913,  the  said  Daniel  Fuhrman  and  Ray 
Fuhrman,  his  wife,  were  Indicted  by  grand  jurors  duly  selected  and  sworn 
for  the  Northern  division  of  the  Western  district  of  Washington ;  they  having, 
as  it  is  alleged,  therefore  [theretoforel  unlawfully  conspired  to  conceal  said 
sum  of  $9,000  from  the  trustee  in  bankruptcy,  while  said  Daniel  Fuhrman  was 
a  bankrupt,  which  said  indictment  is  still  pending  and  undisposed  of  against 
said  respondents,  and  each  of  them. 
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"IV.  That  thereafter,  on  the  12th  day  of  September,  1913;  the  grand  ju- 
rors of  the  United  States  of  America,  duly  selected.  Impaneled,  sworn,  and 
charged  to  inquire  within  and  lor  the  Northern  division  of  the  Western  dis- 
trict of  Washington,  duly  Indicted  the  said  Daniel  Fuhrman,  Ray  Fuhrman, 
and  one  Jake  Gross  for  conspiring,  among  other  things,  to  conceal  the  said 
sum  of  $9,000  from  the  trustee  In  bankruptcy,  while  he,  the  said  Daniel  Fuhr- 
man, was  a  bankrupt,  which  said  Indictment  is  still  pending  and  undisposed 
of  as  to  each  of  said  respondents. 

"V.  That  the  court  is  unable  to  find  from  the  evidence  Introduced  that  the 
respondent,  Ray  Fuhrman,  has  the  present  abllit>%  or  had  the  ability  at  the 
time  of  said  contempt  hearing,  to  turn  over  said  sum  of  money,  or  any  part 
thereof. 

"VI.  That  at  the  time  the  said  sum  of  $9,000  was  taken  and  received  by  the 
said  Daniel  Fuhrman,  which  was  before  the  said  Daniel  Fuhrman  was  ad- 
judged a  bankrupt  herein,  the  said  Daniel  Fuhrman  was  the  husband  of  said 
Ray  Fuhrman,  and  said  parties  were  then  and  there  living  together  as  hus- 
band and  wife  In  the  city  of  Seattle,  county  of  King,  and  state  of  Washington, 
and  said  sum  of  $9,000  was  the  property  of  the  said  community  composed  of 
said  Daniel  Fuhrman  and  Ray  Fuhrman  under  the  laws  of  the  state  of  Wash- 
ington, and  said  Daniel  Fuhrman  under  the  laws  of  said  state  had  the  right 
to  exercise  complete  possession,  control,  and  management  of  said  sum  of  $9,000. 

"Conclusions  of  Law. 

"The  court  finds  as  conclusions  of  law: 

"I.  That  under  and  by  virtue  of  the  community  property  law  of  the  state  of 
Washington  the  presumption  arises,  as  a  matter  of  law,  that  the  said  Ray 
Fuhrman  no  longer  has  In  her  possession  or  control  the  said  sum  of  $9,000, 
or  any  part  thereof;  but  that  the  same  has  passed  Into  the  legal  and  actual 
possession  and  legal  and  actual  control  of  said  Daniel  Fuhrman,  her  husband, 
and  that  this  presumption  of  law  is  sufficient  to  overcome  the  presumption  of 
fact,  arising  from  the  finding  of  the  referee  and  court  that  respondent,  Ray 
Fuhrman,  had,  with  her  husband,  one  of  the  respondents,  Daniel  Fuhrman, 
received  and  withheld  said  $9,000  from  the  trustee  in  bankruptcy. 

"II.  That  an  order  should  be  made  herein  discharging  said  order  to  show 
cause  as  to  the  said  Ray  Fuhrman,  and  without  prejudice  to  the  right  of  the 
trustee  to  renew  said  application  hereafter. 

"Done  in  open  court  this  17th  day  of  October,  1913. 

"Edward  E.  Cushman,  Judge." 

Accordingly,  on  the  3d  day  of  November,  1913,  this  order  was  en- 
tered by  the  court  below : 

"It  Is  ordered  that  the  said  order  requiring  the  said  Ray  Fuhrman  to  show 
cause  why  she  should  not  be  attached  and  punished  for  contempt  be  and  the 
same  is  hereby  discharged  as  to  her,  without  prejudice  to  the  right  of  the 
trustee  to  renew  said  application  hereafter.  On  motion  of  the  trustee,  it  is 
further  ordered  that  the  said  proceeding,  in  so  far  as  the  same  concerns  Dan- 
iel Fuhrman,  be  and  same  hereby  Is  continued  Indefinitely,  to|  be  hereafter 
brought  on  for  hearing  and  determination  at  the  option  of  the  said  trustee. 
To  so  much  of  this  order  as  concerns  Ray  Fuhrman,  the  trustee  duly  except- 
ed.   Exception  allowed." 

Various  extensions  of  time  for  the  filing  of  a  brief  on  behalf  of  the 
respondent  having  been  granted,  the  matter  is  just  now  for  determi- 
nation. 

[1-4]  The  judgment  of  the  court  below,  confirming  the  findings  and 
order  of  the  referee,  not  having  been  appealed  from  or  otherwise  ques- 
tioned by  either  of  the  respondents  established  that  at  the  date  of  its 
entry — July  23,  1913 — the  money  in  question  was  in  the  actual  posses- 
sion and  under  the  control  of  the  said  bankrupt  and  his  said  wife,  and 
was  then  being  by  them  fraudulently  concealed  and  withheld  from  the 
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creditors  of  the  bankrupt.  That  judgment  placed  the  legal  duty  upon 
both  husband  and  wife  of  complying  with  its  requirements.  That  such 
compliance  is  enforceable  by  proceedings  in  contempt  is  beyond  ques- 
tion. Equally  plain  is  it  that  the  burden  is  upon  the  delinquent,  who 
claims  to  be  incapable  of  making  the  delivery  decreed,  to  prove  the  fact 
of  such  inability.  That  burden  is  not  discharged  or  satisfied  either  by 
the  fifth  finding  of  fact  made  by  the  court  below : 

"That  the  court  Is  unable  to  find  from  the  evidence  introduced  that  the  re- 
spondent, Ray  Fuhrman,  has  the  present  ability,  or  had  the  ability  at  the 
time  of  said  contempt  hearing,  to  turn  over  said  sum  of  money  or  any  part 
thereof 

— or  by  the  conclusion  of  law  drawn  by  the  court  below : 

**That  under  and  by  virtue  of  the  community  property  law  of  the  state  of 
Washington  the  presumption  arises,  as  a  matter  of  law,  that  the  said  Ray 
Fuhrman  no  longer  has  in  her  possession  or  control  the  said  sum  of  ^9,000, 
or  any  part  thereof,  but  that  the  same  has  passed  into  the  legal  and  actual 
possession  and  legal  and  actual  control  of  said  Daniel  Fuhrman,  her  husband." 

The  question  is  one  of  fact,  and  not  of  presumption  of  law. 

The  judgment  of  the  court  below,  entered  November  3,  1913,  is  re- 
versed, with  costs  in  favor  of  petitioner  and  against  respondent,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with  the  views 
above  expressed. 

(220  Fed.  791) 

MERCHANTS'  &  INSURERS*  REPORTING  CO.  et  al.  v.  JONES  et  al. 

(two  cases). 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  15,  1915.) 

Nos.  2476,  2477. 

COBPOBATIONS  ^=>621 — DISSOLUTION — APPOINTMENT  OF  RECEIVER. 

In  a  suit  by  a  California  holding  corporation  against  an  Arizona  Insur- 
ance company,  all  of  whose  stock,  with  the  exception  of  a  few  shares  is- 
sued to  individuals  to  qualify  them  as  directors  and  officers,  was  held  by 
the  holding  corporation,  for  the  dissolution  of  the  insurance  company 
and  for  the  appointment  of  its  officers  as  trustees  to  wind  up  its  affairs, 
in  which  the  insurance  company  joined  in  the  prayer  for  a  dissolution, 
the  allegations  of  an  intervening  complaint  by  a  stockholder  in  the  hold- 
ing corporation  and  an  accompanying  affidavit  as  to  the  wasting  of  the 
assets  and  mismanagement  of  the  affairs  of  the  Insurance  company  by  Its 
officers,  the  failure  to  collect  its  assets  and  to  enforce  notes  of  the  presi- 
dent and  other  stockholders  of  the  holding  corporation  turned  over  to  the 
insurance  company  in  payment  for  stock,  and  the  disregard  of  an  order 
of  the  Arizona  Corporation  Commission  relating  to  the  affairs  of  the  In- 
surance company,  held  to  justify  the  appointment  of  a  disinterested  per- 
son as  receiver  of  the  insurance  company's  property. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  2461-24C9, 
2471 ;  Dec.  Dig.  <3=»621. 

Dissolution  of  foreign  corporation,  see  note  to  Republican  Mountain 
Sliver  Mines  v.  Brown,  7  C.  C.  A.  421.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Arizona;   WiUiam  A.  Sawtelle,  Judge. 

Two  actions,  by  the  Merchants'  &  Insurers*  Reporting  Company, 
against  the  Bankers'  Fire  Insurance  Company  and  the  Phoenix  Fire 

C=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key -Numbered  Digests  &  ludexe^ 
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Underwriters,  respectively,  in  each  of  which  actions  F.  A.  Jones  inter- 
vened. From  an  order  in  the  first  action  appointing  Lysander  Cassidy 
as  receiver  of  the  Bankers'  Fire  Insurance  Company,  complainant  and 
the  Bankers'  Fire  Insurance  Company  appeal ;  and  from  an  order  in  the 
second  action  appointing  Lysander  Cassidy  as  receiver  of  the  Phoenix 
Fire  Underwriters,  the  complainant  and  the  Phoenix  Fire  Underwriters 
appeal.    Affirmed. 

Marshall  Stimson,  of  Los  Angeles,  Cal.,  and  F.  C.  Struckmeyer,  Jos. 
S.  Jenpkes,  Richard  E.  Sloan,  WilUam  M.  Seabury,  and  James  Wester- 
velt,  all  of  Phoenix,  Ariz.,  for  appellants. 

Stoneman  &  Ling,  of  Phoenix,  Ariz.,  and  Henry  W.  Nisbet,  of  Los 
Angeles,  Cal.,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  These  cases  were  submitted  together  under 
stipulation  of  the  respective  parties  that  the  records  in  the  two  cases 
be  used  interchangeably,  including  the  affidavits  contained  in  case  No. 
2477,  and  that  the  judgment  of  this  court  therein  apply  to  and  be 
determinative  of  the  companion  case. 

The  suits  were  brought  on  the  25th  day  of  October,  1913,  by  the 
Merchants'  &  Insurers'  Reporting  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  California  for  the  purpose  of  acquiring, 
holding,  and  owning  stock  in  other  corporations,  which  thereafter,  ac- 
cording to  the  averments  of  the  bills  and  the  admission  of  the  parties, 
acquired  all  of  the  stock  of  two  fire  insurance  corporations  that  were 
organized  under  the  laws  of  Arizona,  namely,  the  Bankers'  Fire  Insur- 
ance Company  and  the  Phoenix  Fire  Underwriters  except  four  shares 
issued  in  the  names  of  the  persons  who  served  as  directors  and  officers 
of  those  corporations,  of  which  shares  the  complainant,  according  to 
the  allegations  of  the  bills,  was  the  equitable  owner,  one  of  which  per- 
sons had,  prior  to  the  institution  of  the  suits,  ceased  to  be  a  director  or 
officer,  leaving  three  directors  only,  namely,  Leroy  H.  Civille,  C.  S. 
Feldman,  and  Harry  A.  Davis,  each  of  whom  was  a  director  of  both 
of  the  insurance  companies;  Civille  being  president,  Feldman  vice 
president,  and  Davis  secretary  and  treasurer,  respectively,  of  each  of 
them.  The  object  of  the  bills  was  the  winding  up  of  the  aflfairs  of  the 
insurance  companies  and  the  dissolution  of  them,  and  to  that  end  they 
prayed,  among  other  things,  that  Civille,  Feldman,  and  Davis  be  ap- 
pointed trustees  of  the  properties  of  the  defendant  corporations  for  the 
purposes  stated.  On  the  same  day  that  the  bills  were  filed,  the  defend- 
ant corporations,  respectively,  appeared  and  answered,  admitting  all 
of  the  allegations  of  the  bills,  and  also  asking  that  they  be  dissolved. 

When  the  cases  came  on  for  hearing  the  court  took  them  under  ad- 
visement, and  thereafter  one  Jones,  who  was  a  holder  of  stock  in  the 
complainant  corporation,  asked  leave  to  intervene  in  the  suits  and  show 
cause  why  the  prayers  of  the  bills  should  not  be  granted,  which  leave 
was  given  by  the  court  over  the  objections  interposed  on  behalf  of 
the  complainant,  and  accordingly  Jones  filed  a  complaint  in  intervention 
in  each  suit — ^that  against  the  Bankers'  Fire  Insurance  Company  alleg- 
ing, among  other  things: 
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**That  since  on  or  about  the  month  of  February,  1913,  the  defendant  com- 
pany has  not  been  engaged  in  the  conduct  of  any  business  except  the  col- 
lection of  certain  outstanding  notes,  and  that  large  amounts  of  money  have  been 
expended  by  the  officers  of  said  defendant  in  salaries  of  the  officers  and  traveling 
expenses.  That  ever  since  said  month  of  February,  1913,  the  officers  of  said 
defendant  have  been  drawing  large  sums  of  money  from  the  treasury  of  said 
company  for  alleged  services,  and  have  paid  out  large  sums  of  money  to  attor- 
neys as  attorney's  fees,  and  that  said  officers  of  said  company  have  expended 
large  sums  of  money  for  alleged  traveling  expenses,  all  of  which  said  allow- 
ances and  amounts  have  been  expended  from  the  funds  of  defendant  com- 
pany, and  to  the  great  loss  of  the  stockholders  of  said  company.  That  at  a 
stockholders*  meeting  of  said  complainant,  a  majority  of  the  stockholders, 
or  over  two-thirds  of  the  issued  stock  of  the  complainant,  was  represented, 
and  at  said  time  it  was  agreed  by  said  stockholders  and  the  officers-elect  that 
a  dissolution  of  the  defendant  should  immediately  take  place,  and  that  the 
officers  elected  at  said  time  pledged  themselves  and  agreed  with  the  stock- 
holders that  a  dissolution  of  said  defendant  should  be  speedily  obtained  and 
that  the  assets  of  said  company  should  be  distributed  to  those  entitled  by  law 
to  receive  the  same.  That  since  said  time  the  officers  of  said  defendant  com- 
pany have  wasted  the  assets  of  said  company,  and  have  grossly  mismanaged 
the  affairs  of  said  company  to  a  large  extent,  and  have  wholly  failed  to  take 
any  steps  toward  a  dissolution  of  said  defendant  before  the  institution  of  this 
action,  and  on  or  about  the  15th  day  of  September,  1913,  various  stockholders 
of  the  complainant  herein  filed  a  petition  with  the  Arizona  Corporation  Com- 
mission, at  the  dty  of  Phoenix,  setting  forth  certain  facts,  and  praying  that 
said  Corporation  Commission  take  such  steps  and  make  such  order  or  orders 
as  would  prevent  the  carrying  on  of  any  further  business  of  the  defendant, 
and  would  take  such  other  steps  as  would  be  beneficial  to  your  petitioners 
herein,  and  to  the  complainant  and  the  defendant,  and  that  the  reason  for 
the  filing  of  said  petition  was  to  secure  the  aid  and  assistance  of  the  Arizona 
Corporation  Commission  in  taking  such  steps  as  would  cause  the  dissolution  of 
the  defendant,  and  the  carrying  out  of  the  agreement  and  understanding  en- 
tered into  by  and  between  the  officers  of  the  defendant  and  its  stockholders 
and  prevent  any  further  dissipation  of  the  funds  of  said  defendant,  which 
said  petition  is  hereto  attached  and  made  a  part  hereof,  and  prayed  to  be  read 
in  connection  with  this  petition. 

"That  notwithstanding  the  fact  that  the  officers  elected  at  said  stockholders' 
meeting  held  in  the  month  of  July,  1913,  as  aforesaid,  agreed  to  and  with 
the  stockholders  that  immediate  steps  would  be  taken  by  them  to  secure  the 
dissolution  of  the  defendant  herein,  and  the  winding  up  of  its  afl'airs  in  an 
orderly  and  proper  manner,  no  action  was  taken  by  said  officers  until  the  in- 
stitution of  this  action,  when  for  the  purpose  of  carrying  out  a  plan  and  scheme 
for  further  dissipating  and  expending  the  resources  of  the  defendant,  and  thus 
depriving  your  petitioners  and  all  of  the  other  stockholders  of  the  complainant 
and  the  owners  of  the  assets  of  the  defendant,  the  bill  in  equity  herein  was 
filed,  and  in  said  bill  certain  officers  of  said  company,  and  the  ones  who  have 
been  instrumental  and  engaged  in  the  dissipation  of  the  funds  and  assets  of 
the  defendant,  are  asked  to  be  by  this  honorable  court  constituted  trustees  for 
the  purpose  only  of  a  dissolution  of  said  defendant  and  the  winding  up  of 
its  said  affairs. 

**Wherefore,  your  petitioners  pray  that  inasmuch  as  it  appears  from  the 
record  in  this  cause  that  both  complainant  and  defendant  desire  that  an  order 
of  dissolution  be  made  dissolving  the  defendant  and  providing  for  the  distribu- 
tion of  its  assets  to  those  lawfully  entitled  thereto,  that  they  may  be  joined  as 
defendants  in  this  action,  that  a  receiver  be  appointed  by  this  honorable  court 
under  the  rules  thereof,  who  shall  be  empowered  to  speedily  and  without  great 
expense  directed  to  properly  administer  the  affairs  of  the  defendant,  to  the 
end  that  its  assets  shall  not  be  further  dissipated,  and  the  same  be  distribut- 
ed to  those  lawfully  entitled  thereto;  and  your  petitioner  will  ever  pray." 

In  support  of  the  petition  in  intervention,  the  intervener  filed  the 
following  affidavit : 

"P.  A.  Parker,  being  duly  sworn,  says:  That  the  complainant  corporation 
was  incorporated  in  the  fore  part  of  the  year  1906,  under  the  laws  of  the 
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State  of  California,  with  a  capital  stoclj  of  $500,000,  dlrided  Into  50,000  shares, 
of  a  par  value  of  $10  each.  That  at  or  about  the  time  of  its  incorporation  of 
said  stoclv  there  was  sold  an  amount  thereof,  for  cash,  to  various  and  divers 
persons  and  individuals,  in  excess  of  $100,000.  That  there  was  also  a  large 
amount  of  said  stock  sold  to  various  and  divers  persons  and  individuals  for 
which  they  did  not  pay  cash,  but  gave  their  promissory  five-year  notes  there- 
for, which  would  mature,  and  which  did  mature,  on  the  1st  day  of  July,  1913. 
Said  promissory  notes  totaled  to  the  amount  of  approximately  $250,000,  and  in 
each  individual  case,  where  the  stoclt  was  issued  to  the  purchaser  thereof,  the 
same  was  not  delivered  to  him,  but  was  attached  to  said  promissory  note  as  col- 
lateral security  therefor. 

•*That  thereafter,  on  the  3d  day  of  December,  1909,  the  defendant,  to  wit. 
Bankers*  i^re  Insurance  Company,  was  incorporated  under  the  laws  of  the 
then  territory  of  Arizona,  with  a  capital  stock  of  $200,000,  divided  Into  2,000 
shares,  of  a  par  value  of  $100  each.  That  almost  immediately  thereafter  the 
said  complainant  became  the  owner  of  all  of  the  stock  of  the  said  defendant 
corporation,  to  wit,  said  2,000  shares  of  stock,  with  the  exception  of  3  shares 
thereof,  which  were  held  by  other  persons  to  complete  the  board  of  directors 
of  said  defendant  corporation.  That  In  payment  therefor  the  said  complain- 
ant paid  the  sum  of  $5,000  in  cash,  and  turned  over  to  said  defendant  cor- 
poration of  said  promissory  notes  $195,000  thereof,  which  said  notes  thereupon 
became  an  asset  of  the  defendant  corporation. 

"That  the  said  defendant  corporation,  prior  to  the  month  of  February,  1913, 
did  a  large  insurance  business,  and  issued  policies  of  insurance  to  the  stock- 
holders of  the  complainant  corporation  and  to  others  in  excess  of  the  sum  of 
$600,000. 

"That  the  only  object  and  purpose  of  incorporation  of  complainant  was 
to  become  a  holding  company  of  insurance  companies,  and  that  the  purpose 
of  the  incorporation  of  the  defendant  was  to  engage  in  the  fire  insurance  busi- 
ness. That  about  two  years  prior  to  the  1st  day  of  July,  1913,  one  Robert 
Mitchell,  an  attorney  at  law  of  the  city  of  Los  Angeles,  California,  began  an 
attack  against  the  integrity  and  honor  of  both  the  complainant  corporation  and 
the  defendant  corporation,  and  persistently  during  said  period  of  two  years 
kept  up  said  attack.  That  he  wrote  scurrilous  articles  concerning  both  of  said 
corporations,  in  which  he  repeatedly  referred  to  said  corporations  as  fake  cor- 
porations and  fraudulent  corporations,  and  that  said  Mitchell,  in  connection 
with  other  persons,  succeeded  in  sowing  such  discord  among  the  stockholders 
of  complainant  corporation  that  at  the  annual  meeting  of  the  stockholders  of 
complainant  corporation,  held  In  the  city  of  Los  Angeles,  California,  in  the 
month  of  July,  1913,  a  new  board  of  directors  were  elected,  who  were  at  said 
meeting  pledged  to  take  Immediate  steps  to  bring  about  the  dissolution  of  the 
defendant  corporation,  as  well  as  the  Phcenlx  Fire  Underwriters,  another  in- 
surance company  incorporated  under  the  laws  of  Arizona  on  the  said  3d  day 
of  December,  1909,  with  a  capital  of  $100,000,  and  of  which  said  last  corpora- 
tion the  complainant  herein,  soon  after  its  lncori)oratlon,  became  the  owner 
of  all  the  stock  thereof,  with  the  exception  of  three  shares  which  were  held  by 
other  persons  to  fill  the  board  of  directors  thereof.  That  notwithstanding  the 
pledge  upon  which  said  new  board  of  directors  was  elected,  no  steps  whatso- 
ever were  taken  to  bring  about  the  dissolution  of  the  said  two  corporations, 
other  than  in  the  manner  as  appears  of  record  herein.  That  no  steps  have  ever 
been  taken  by  the  officers  of  the  said  Bankers*  Fire  Insurance  Company,  nor 
the  Phcenlx  Fire  I'nderwriters,  at  the  instigation  or  solicitation  of  complain- 
ant, to  liquidate  the  affairs  of  the  said  two  corporations,  by  collecting  in  its 
assets  or  otherwise.  That  no  attempt  has  been  made  by  the  officers  of  the 
defendant  corporation  to  enforce  payment  of  any  of  the  promissory  notes 
given  as  hereinabove  stated,  and  turned  over  to  the  defendant  corporation  in 
payment  for  its  stock  as  hereinbefore  stated,  notwithstanding  the  fact  that 
said  notes  matured  on  the  1st  day  of  July,  1913.  That  four  of  the  board  of 
directors  of  the  complainant  corporation,  to  wit,  John  Caster ia,  who  is  presi- 
dent of  said  corporation,  Marshall  Stlmson,  H.  Y.  Stanley,  and  F.  W.  Boyn- 
ton,  all  stockholders  of  said  corporation,  gave  their  promissory  notes  for 
their  stock,  and  have  never  paid  any  cash  therefor,  nor  have  they  ever  paid 
their  said  promissory  notes,  or  any  part  thereof. 

"That  on  the  21st  day  of  October,  1913,  the  president  of  complainant  cor- 
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poration,  to  wit,  John  Casteria,  and  the  president  of  the  Bankers'  Fire  In- 
surance Company,  to  wit,  Leroy  H.  Civille,  and  the  said  Phoenix  Fire  Under- 
writers, by  its  president,  Leroy  H.  Civille,  made  and  entered  into  a  contract 
with  the  Fireman's  Fund  Insurance  Company  whereby  all  of  the  insurance 
business  held  by  the  said  two  Arizona  corporations,  to  wit,  Bankers'  Fire  In- 
surance Company  and  the  Phoenix  Fire  Underwriters,  was  rewritten  with  and 
taken  over  by  the  said  Fireman's  EMnd  Insurance  Company  at  a  great  expense 
and  loss  to  the  said  Arizona  corporations,  a  copy  of  which  said  agreement  is 
attached  hereto,  maiited  'Exhibit  A,'  and  made  a  part  of  this  affidavit.  That 
said  agreement  was  entered  into  notwithstanding  the  fact  that  the  Arizona 
Corporation  Commission  had  made  its  order  relating  to  the  affairs  of  the  de- 
fendant Bankers'  Fire  Insurance  Company,  a  copy  of  which  said  order  is  at- 
tached hereto,  marked  'Exhibit  B,'  and  made  a  part  of  this  affidavit,  and 
that  a  similar  order,  at  the  same  time,  was  made  by  said  corporation  com- 
mission concerning  the  affairs  of  the  Phoenix  Fire  Underwriters.  That  the 
said  Phoenix  Fire  Underwriters  and  the  said  defendant,  the  Bankers'  Fire  In- 
surance Company,  are  not  now  and  have  not  been,  since  the  month  of  Feb- 
ruary, 1913,  engaged  in  any  business  whatsoever.  That  they  have  no  Income 
from  any  source,  and  that  notwithstanding  large  amounts  of  money  have  been 
expended  by  the  officers  of  said  defendant  corporation,  as  well  as  the  Pha?nlx 
Fire  Underwriters,  in  salaries  of  the  officers  and  traveling  expenses.  That 
ever  since  the  said  month  of  February,  1913,  the  officers  of  said  defendant  cor- 
poration have  been  drawing  large  sums  of  money  from  the  treasury  of  said 
company  for  alleged  services,  and  have  paid  out  large  sums  of  money  to  at- 
torneys for  attorney's  fees,  and  that  said  officers  of  said  company  have  ex- 
pended large  sums  of  money  for  alleged  traveling  expenses,  all  of  which  said 
allowance  and  amounts  have  been  expended  from  the  funds  of  defendant 
company  and  the  Phoenix  Fire  Underwriters,  to  the  great  loss  of  the  stock- 
holders of  complainant  corporation.  That  stockholders  of  complainant  cor- 
poration, although  demand  therefor  has  been  made,  have  been  refused  access 
to  the  books  of  the  defendant  corporation,  as  well  as  the  Phoenix  Fire  Under- 
writers, notwithstanding  the  fact  that  the  complainant  corporation  Is  the 
owner  of  all  of  the  stock  of  said  two  Insurance  corporations.  That  affiant 
is  Informed,  and  upon  such  information  believes,  that  all  of  the  directors  of 
both  the  defendant  corporation  and  the  said  Phoenix  Fire  Underwriters,  each 
of  which  is  composed  of  three  directors,  have  resigned,  with  the  exception  of 
Leroy  H.  Civille,  and  that  the  said  I^eroy  H.  Civille  is  the  sole  and  remaining 
director,  or  other  officer,  of  either  of  said  two  insurance  companies.  That  the 
said  Leroy  H.  Civille  Is  absolutely  under  the  dominion  and  control  and  direc- 
tion of  the  board  of  directors  of  complainant  corporation.  That  since  the 
election  of  the  board  of  directors  at  the  annual  stockholders'  meeting  in  July, 
1913,  at  which  a  board  of  directors  was  elected  as  hereinbefore  stated,  the 
law  firm  of  Mitchell  &  Slosson,  the  hereinbefore  said  Robert  Mitchell  being 
a  member  of  said  firm,  together  with  said  Marshall  Stlmson,  have  been  the 
attorneys  for  the  complainant  corporation,  the  defendant  corporation,  and 
the  said  Phoenix  Fire  Underwriters,  and  that  the  said  Mitchell,  notwithstand- 
ing his  attack  upon  the  said  corporation  as  hereinbefore  stated,  Is  now  di- 
recting, as  legal  adviser,  the  affairs  of  said  corporations. 

'*That  the  defendant  Bankers'  Fire  Insurance  Company  and  the  complain- 
ant corporation,  by  its  officers  and  Its  said  attorneys,  are  now  engaged  in 
maintaining  costly  and  unnecessary  suits  In  the  courts  of  California,  and 
that  the  assets  of  said  corporation  are  being  consumed  in  such  litigation. 
That  notwithstanding  the  fact  that  the  defendant  Bankers'  Fire  Insurance 
Company  and  the  Phoenix  Fire  Underwriters  were  incorporated  under  the  laws 
of  Arizona,  with  the  principal  place  of  business  of  both  of  said  corporations 
at  Phcenlx,  Arizona,  neither  of  said  corporations  maintain  an  office  in  Ari- 
zona. That  the  said  Leroy  H.  Civille,  president  of  both  of  said  Arizona 
corporations,  is  a  citizen  of  Los  Angeles,  California,  and  in  conjunction  with 
John  Casteria,  president  of  complainant  corporation,  is  conducting  and  carry- 
ing on  a  general  insurance  and  real  estate  business  in  the  said  city  of  Los 
Angeles.  And  affiant  further  says  that  the  assets  of  both  of  said  Arizona 
corporations,  as  well  as  all  of  the  books  and  papers  of  both  of  said  corpora- 
tions, are  in  the  city  of  Los  Angeles,  and  without  the  state  of  Arizona. 
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"Afflant  modifies  this  affidavit  to  the  following  extent:  That  one  suit  at 
law  was  instituted  shortly  after  the  election  of  the  new  board  of  directors 
in  July,  1913,  upon  a  promissory  note  given  by  one  J.  E.  Youtz,  in  payment 
of  stock  in  complainant  corporation  to  the  value  of  $11,000,  and  that  as  a 
preliminary  to  said  suit  the  stock  of  said  J.  E.  Youtz  in  complainant  cor- 
poration, given  as  collateral  security  for  said  note,  was  sold  as  a  pledge 
without  notice  of  sale,  for  the  sum  of  one  cent  a  share,  notwithstanding  the 
fact  that  said  stock  was  worth  $10  a  share,  and  that  the  said  stock  was  bid 
in  at  the  sale  in  the  presence  of  said  Leroy  H.  Civille,  representing  the  de- 
fendant corporation ;  that  the  said  stock  was  sold  to  a  man  named  Wiser,  and 
was  not  bid  in  for  the  benefit  of  defendant  corporation." 

The  specific  and  material  facts  stated  in  the  affidavit  of  Parker  are 
uncontradicted,  and  in  view  of  them  it  requires  no  argument  to  show 
that  the  court  below  was  entirely  right  in  appointing  a  disinterested 
person  receiver  of  the  properties  of  the  defendant  corporations. 

In  each  case  the  orders  appealed  from  are  affirmed. 


(220  Fed.  796) 

TAYLOR  V.  WELLS  FARGO  &  CO.f 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  8,  1915.) 

No.  2716. 

Master  and  Servant  <^=>100  —  Liability  for  Injuries  —  Exemption  Con- 
tracts— Validity. 

Where  an  express  messenger  was  an  employ^  of  a  railroad  company 
over  whose  line  he  was  employed  to  run,  a  contract  whereby  he  agreed 
that  the  railroad  company  should  not  be  liable  for  injuries  sustained  by 
him  was  void  under  Employers*  Liability  Act  (April  22,  1908,  c.  149,  S  5. 
35  Stat  65  [Comp.  St.  1913,  §  8661])  providing  that  any  contract,  rule,  reg- 
ulation, or  device  whatsoever,  the  purpose  or  intent  of  which  shall  be  to 
enable  any  common  carrier  to  exempt  itself  from  any  liability  created  by 
that  act,  shall  to  that  extent  be  void. 

TEd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S|  166- 
170;    Dec.  Dig.  <S=>100.] 

Pardee,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Mississippi ;  Henry  C.  Niles,  Judge. 

Suit  by  Wells  Fargo  &  Co.  against  Oscar  G.  Taylor.  Decree  for 
plaintiff,  and  defendant  appeals.    Reversed  and  remanded. 

Thomas  Fite  Paine,  of  Aberdeen,  Miss.,  for  appellant 
E.  O.  Sykes,  of  Aberdeen,  Miss.,  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

WALKER,  Circuit  Judge.  The  relief  sought  by  the  bill  in  this  case, 
filed  by  the  appellee,  Wells  Fargo  &  Co.,  a  corporation,  is  an  injunc- 
tion against  the  enforcement  by  the  appellant  of  a  judgment  for  dam- 
ages recovered  by  him  against  the  St.  Louis  &  San  Francisco  Railroad 
Company  on  account  of  personal  injuries  sustained  by  him  in  the  wreck 
of  a  train  of  that  company  upon  which  he  was  riding  while  acting  as  an 
employe  of  the  appellee.    This  relief  was  sought  as  a  means  of  enforc- 

®=:9For  other  cases  see  same  topic  &  KEY-NUMBER  Id  all  Key-Numbered  Digests  ft  Indexes 
t  Rebearlns  denied  April  6,  1915. 
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ing  the  specific  performance  of  a  contract  whereby  the  appellant,  an 
employe  of  the  appellee,  agreed  that  neither  the  appellee  nor  the  rail- 
road company  upon  the  line  of  which  he  was  employed  to  travel  and 
run  as  an  express  messenger  of  the  appellee  should  under  any  circum- 
stances, or  in  any  case  whatever,  be  liable  for  any  injuries  occurring  to 
him  while  so  traveling,  whether  such  injuries  arose  from  any  fault, 
carelessness,  or  negligence,  gross  or  otherwise,  on  the  part  of  said 
railroad  company.  The  averments  of  the  bill  do  not,  further  than  is 
above  indicated,  show  what  ground  of  liability  was  asserted  by  the  ap- 
pellant in  the  suit  brought  by  him  against  the  railroad  company,  the 
enforcement  of  the  judgment  in  which  is  sought  to  be  enjoined. 

The  averments  of  the  bill  not  showing  the  contrary,  it  may  be  pre- 
stmied  that  the  business  in  which  the  appellant  was  employed  and  en- 
gaged at  the  time  he  was  injured  was  one  of  interstate  commerce,  car- 
ried on  by  means  of  the  train  which  was  wrecked ;  that  the  appellant  at 
that  time  was,  and  was  acting  as,  an  employe  of  the  railroad  company 
as  well  as  one  of  the  express  company,  the  contract  between  those  two 
companies,  a  copy  of  which  is  made  an  exhibit  to  the  bill,  expressly 
providing  for  the  express  company  having  the  right  to  employ  the 
agents  and  servants  of  the  railroad  company  as  its  own  agents,  when 
such  employment  will  not,  in  the  opinion  of  the  railroad  company,  be  to 
the  interruption  or  detriment  of  its  business ;  and  that  he  was  injured 
in  such  circumstances  as,  if  the  contract  relied  on  does  not  prevent  this 
result,  would  render  the  railroad  company  liable  to  him  in  damages  un- 
der the  Employers*  Liability  Statute.  35  Stat.  65,  Fed.  Stat.  Ann.  (Supp. 
1909)  584.  It  hardly  requires  a  resort  to  the  rule  that  the  averments 
of  a  pleading  are  to  be  construed  most  strongly  against  the  pleader  to 
construe  the  bill  as  an  application  to  tjie  court  so  to  specifically  enforce 
the  contract  between  the  appellant  and  the  appellee  as  to  deny  to  the 
former  the  right  of  enforcing  a  judgment  recovered  by  him  against 
a  railroad  company  engaged  in  interstate  commerce  for  damages  from 
his  suflfering  injury  while  he  was  employed  by  such  carrier  in  such  com- 
merce. For  such  a  carrier  to  be  able,  by  the  device  of  permitting  one 
of  its  employes  to  be  employed  also  by  an  express  company,  which 
makes  with  him  such  a  contract  as  the  one  set  out  in  the  bill,  to  exempt 
itself  from  the  liability  created  by  the  statute  just  referred  to,  would 
be  in  plain  contravention  of  the  explicit  provision  of  section  5  of  that 
statute. 

There  is  no  suggestion  in  the  bill  that  there  was  any  occasion  for  a 
resort  to  a  court  of  equity  for  the  enforcement  of  the  specific  perform- 
ance of  the  contract  relied  on  other  than  the  institution  by  the  ap- 
pellee of  his  suit  against  the  railroad  company  and  his  recovery  of 
judgment  therein.  If  the  liability  asserted  in  that  suit  was  one  of  the 
railroad  company  to  its  own  employe  which  was  provided  for  by  the 
federal  Employers'  Liability  Act,  as,  in  the  absence  of  averments  to  the 
contrary,  it  may  be  presumed  to  have  been,  the  appellee  was  not  entitled 
to  have  its  contract  with  the  appellant  given  the  effect  of  exempting 
the  defendant  in  that  judgment  from  the  liability  thereby  adjudged. 
The  bill,  in  failing  to  show  that  the  liability  so  adjudged  was  not  such 
a  one,  failed  to  show  that  the  appellee  was  entitled  to  the  relief  prayed, 
whether  or  not  the  contract  set  out  was  effective  to  e^cempt  the  appellee 
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and  the  railroad  company  from  a  liability  for  a  personal  injury  suffered 
by  one  who  was  an  employe  of  the  former  but  not  of  the  latter.  It 
follows  that  the  bill  is  to  be  regarded  as  one  which  fails  to  show  that 
the  plaintiff  therein  is  entitled  to  the  relief  prayed,  and  that  the  court 
was  in  error  in  the  decree  rendered  thereon. 

That  decree  is  reversed,  and  the  cause  is  remanded ;  the  costs  to  be 
taxed  against  the  appellee. 

MAXEY,  District  Judge  (concurring).  The  writer  concurs  in  the 
conclusion  announced  in  the  foregoing  opinion  of  Judge  WALKER,  but 
he  bases  his  concurrence  on  grounds  different  from  those  stated.  It 
is  admitted  by  the  appellee  that,  at  the  time  the  appellant  sustained 
his  injuries,  it  was  engaged  in  interstate  and  intrastate  commerce  as  a 
common  carrier.  Under  the  law  as  it  existed  prior  to  the  enactment  in 
1908  of  the  Employers'  Liability  Act  (35  Stat.  c.  149,  p.  65),  the  con- 
tracts, relied  upon  by  the  appellee  in  this  case,  were  valid  and  binding 
upon  the  appellant.  Railway  Company  v.  Voigt,  176  U.  S.  498,  20 
Sup.  Ct.  385,  44  L.  Ed.  560.  The  Voigt  Case  was  decided  in  1900,  and 
eight  years  later  the  Congress  passed  the  statute  referred  to,  the  fifth 
section  of  which  reads  as  follows : 

"That  any  contract,  rule,  regulation,  or  device  whatsoever,  the  purpose 
or  intent  of  which  shall  be  to  enable  any  common  carrier  to  exempt  itself 
from  any  liability  created  by  this  act,  shall  to  that  extent  be  void." 

Referring  to  section  5,  it  was  said  by  the  Supreme  Court,  in  Rail- 
road Company  v.  Schubert,  224  U.  S.  at  page  611,  32  Sup.  Ct.  at  page 
591,  56  L.  Ed.  911,  that: 

"The  evident  purpose  of  Congress  was  to  enlarge  the  scope  of  the  section 
and  to  make  it  more  comprehensive,  by  a  generic  rather  than  a  specific 
description.  It  thus  brings  within  its  purview  any  contract,  rule,  regulation, 
or  device  whatsoever,  the  purpose  or  intent  of  which  shall  be  to  enable 
any  common  carrier  to  exempt  itself  from  any  liability  created  by  this  act" 

If,  then,  the  appellant  was  an  employe  of  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company,  or  if  the  railroad  company  was  an  agent  of 
the  appellee,  in  either  event,  in  the  judgment  of  the  writer,  the  contracts 
were  absolutely  void,  and  the  railroad  company  became  liable  to  the 
appellant  for  injuries  received  by  him  through  the  wrecking  of  its  train. 
That,  under  the  contracts,  the  appellant  was  an  employe  of  the  railroad 
company,  is  an  inference  deducible  from  the  Voigt  Case ;  the  language 
of  the  court  being  as  follows : 

"The  relation  of  an  express  messenger  to  the  transportation  company,  in 
cases  like  the  present  one,  seems  to  us  to  more  nearly  resemble  that  of  an 
employ^  than  that  of  a  passenger.  His  position  is  one  created  by  an  agree- 
ment between  the  express  company  and  the  railroad  company,  adjusting  the 
terms  of  a  joint  business — the  transportation  and  delivery  of  express  mat- 
ter. His  duties  of  personal  control  and  custody  of  the  goods  and  packages, 
if  not  performed  by  an  express  messenger,  would  have  to  be  performed  by 
one  in  the  immediate  service  of  the  railroad  company.  And,  of  course,  if 
his  position  was  that  of  a  common  employ^  of  both  companies,  he  could  not 
recover  for  injuries  caused,  as  would  appear  to  have  been  the  present  case, 
by  the  negligence  of  fellow  servants." 

Not  only  so,  but  the  writer  is  further  of  the  opinion  that  the  rail- 
road company  was  an  agent  of  the  appellee  (Bank  of  Kentucky  v. 
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Adams  Express  Company,  93  U.  S.  at  page  187,  23  L.  Ed.  872; 
Hooper  v.  Wells  Fargo  &  Co.,  27  Cal.  11,  85  Am.  Dec.  211),  and  hence 
the  contracts  between  these  two  carriers  are  embraced  within  the  de- 
nunciation of  section  5  of  the  statute. 

The  contracts  being  void,  so  far  as  they  affected  the  right  of  the  ap- 
pellant to  recover  of  the  railroad  company  for  injuries  received  by 
him  in  the  wrecking  of  the  train,  it  follows  that  the  bill  of  the  appellee 
is  without  equity,  and  should  be  dismissed. 

PARDEE,  Circuit  Judge  (dissenting).  While  the  railroad  company 
was  a  common  carrier  engaged  in  interstate  commerce,  appellee  Tay- 
lor was  not  employed  by  the  railroad  company  in  such  commerce  within 
the  purview  and  meaning  of  the  Employers'  Liability  Act,  which  act  it 
is  contended  with  much  plausibility  and  force  applies  onlv  to  railroad 
companies  which  are  engaged  in  interstate  commerce.  (See  appellee's 
brief,  pages  11  and  12,  and  authorities  cited.)  Taylor  was  not  an  em- 
ploye of  the  railroad  company  in  any  reasonable  sense,  for  the  railroad 
company  neither  hired  him,  paid  him,  used  him,  nor  controlled  him.  He 
was  a  person  that  the  railroad  company  contracted  with  the  express 
company  to  carry  free  on  its  trains  as  an  agent  or  employe  of  the  ex- 
press company,  and  he  had  no  duties  of  any  kind  to  perform  in  connec- 
tion with  the  operation  or  maintenance  of  the  railroad  company's  cars, 
trains,  nor  track. 

Quoad  the  railroad  company,  the  express  company  was  a  shipper  en- 
gaged at  times  in  interstate  commerce,  and  when  so  engaged  was  a 
carrier  in  interstate  commerce,  and  Taylor,  as  agent,  represented  the 
express  company,  and  was  no  more  an  employe  of  the  railroad  com- 
pany than  was  his  principal.  In  Baltimore  &  Ohio  Ry.  v.  Voigt,  176  U. 
S.  498,  20  Sup.  Ct.  385,  44  L.  Ed.  560,  the  question  was  whether  Voigt, 
the  express  company's  agent,  was  a  passenger  for  hire,  and  the  court, 
in  giving  reasons  for  answering  in  the  negative,  did  intimate,  but  did 
not  decide,  that  Voigt,  under  the  facts  in  that  case,  resembled  more 
an  employe  than  a  passenger  of  the  railway  company ;  and  the  opinion 
also  suggests  that  between  the  railway  company  and  the  express  com- 
pany a  sort  of  partnership  relation  was  created,  from  which  might 
result  that  the  express  company's  agent  was  also  a  sort  of  employe 
of  the  railway  company. 

In  the  case  the  question  whether  the  express  company's  agent  was 
an  employe  of  the  railroad  company  was  an  abstract  one,  only  argued, 
and  not  decided ;  here,  under  a  different  state  of  facts,  the  question  is 
concrete,  and  is  whether,  under  the  facts  shown  by  the  transcript,  the 
express  company's  agent  is  an  employe  of  the  railroad  company  within 
the  purview  of  the  Employers'  Liability  Act ;  and  it  is  this  question, 
which  is  one  of  far-reaching  importance,  that  I  think  might  well  be 
certified. 

Note.— See  Robinson  v.  Baltimore  &  O.  R.  Co.,  237  U.  S.  84,  35 
Sup.  Ct.  491,  59  L.  Ed. ,  decided  April  5,  1915. 
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(220  Fed.  818) 

DAY  V.  UNITED  STATES. 

(Circnit  Court  of  Appeals,  Fourth  Circuit    February  18,  1915.) 

No.  1264. 

1.  Criminal  Law  <8=>369 — Evidence— Similar  Offenses.  ' 

On  a  trial  for  carrying  on  the  business  of  a  wholesale  liquor  dealer 
in  the  years  1910  and  1911  without  paying  the  special  tax  as  required 
by  law,  in  which  accused  claimed  that  he  acted  merely  as  the  agent  of 
his  brother,  in  whose  name  the  distillery  was  bonded,  and  there  was  no 
proof  of  general  facts  and  circumstances  such  as  usually  indicate  occu- 
pation, and  it  therefore  became  necessary  for  the  government  to  show 
particular  sales  of  such  character  and  number  as  would  justify  a  finding 
that  accused  carried  on  the  business  for  himself,  it  was  error  to  admit 
evidence  of  sales  in  1909,  similar  in  character  and  about  equal  in  num- 
ber to  the  transactions  proved  in  1910,  as  such  sales  did  not  show  that 
accused  carried  on  such  business  in  1910,  and  were  not  admissible  to 
prove  accused's  intent,  as  his  intent  was  no  part  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  822-824; 
Dec.  Dig.  <g=>369.] 

2.  Criminal  Law  ^=>436 — Evidence— Documentary  Evidence. 

On  a  trial  for  carrying  on  the  business  of  a  wholesale  liquor  dealer 
without  paying  the  special  tax  as  required  by  law,  where  it  was  the  gov- 
ernment's contention  that  accused's  claim  that  he  was  acting  as  agent 
for  his  brother,  in  whose  name  the  distillery  was  bonded,  was  merely 
a  subterfuge,  and  that  he  was  running  the  business  for  himself,  an  of- 
ficial form,  supposed  to  show  all  the  operations  of  the  distillery  for  a 
particular  season,  including  the  dates  when,  and  persons  to  whom,  sales 
were  made,  and  a  record  of  the  visits  of  government  ofllcers,  signed 
by  themselves,  should  have  been  admitted,  as  it  was  not,  as  claimed,  a 
mere  self-serving  declaration ;  no  reason  being  suggested  for  false  entries 
therein. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §  1023; 
Dec.  Dig.  <S=>436.] 

Woods,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Virginia,  at  Lynchburg;   Henry  Clay  McDowell,  Judge. 

George  S.  Day  was  convicted  of  an  offense,  and  he  brings  error. 
Reversed  and  remanded. 

Charles  A.  Hammer  and  John  Paul,  both  of  Harrisonburg,  Va.,  for 
plaintiff  in  error. 

Richard  E.  Byrd,  U.  S.  Atty.,  of  Richmond,  Va.,  for  the  United 
States. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  The  plaintiff  in  error  (defendant  below) 
was  convicted  of  carrying  on  **the  business  of  a  wholesale  liquor  dealer 
without  having  paid  the  special  tax  therefor  as  required  by  law."  The 
indictment  contains  two  counts :  the  first  charging  commission  of  the 
offense  in  the  year  1910,  and  the  second  charging  a  like  violation  of 
the  statute  in  1911.  The  facts  which  appear  to  be  material  and  the  con- 
tentions disclosed  by  the  assignments  of  error  may  be  summarized  as 
follows : 

^=:9For  other  casea  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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The  distillery  in  question,  which  is  located  near  Timber  Ridge,  in 
the  county  of  Rockbridge,  Va.,  was  operated  for  a  number  of  years, 
for  the  production  of  apple  brandy.  During  the  years  named  in  the 
indictment,  and  apparently  before  that,  the  land  on  which  the  dis- 
tillery building  stands,  if  not  the  building  itself,  was  owned  by  defend- 
ant's wife,  while  the  distillery  apparatus  and  fixtures  belonged  to  his 
brother,  T.  T.  Day,  who  lived  some  SO  miles  away  in  Amherst  county, 
but  who  spent  more  or  less  of  his  time  at  Timber  Ridge  during  the 
brandy-making  season.  In  the  previous  years  of  operation,  as  well 
as  in  1910  and  1911,  the  distillery  was  bonded  by  T.  T.  Day.  The 
defendant  asserts  that  the  business  at  all  times  belonged  to  his  brother 
and  was  actually  conducted  by  him,  and  that  he  was  merely  the  agent 
of  his  brother  in  looking  after  the  distillery  and  selling  the  brandy 
produced.  The  government  contends  that,  although  the  distillery  was 
bonded  by  T.  T.  Day,  the  business  in  fact  was  carried  on  by  the  de- 
fendant, and  the  sales  in  question  made  for  his  own  benefit.  This  ap- 
pears from  the  following  clear  statement  in  the  charge  to  the  jury : 

"If  you  believe  from  the  evidence  beyond  all  reasonable  doubt  that  the  de- 
fendant made  the  sales  of  brandy  as  testified  by  the  government  witnesses 
in  chief,  and  if  you  also  believe  beyond  aU  reasonable  doubt  that  the  defend- 
ant was  in  fact  the  owner  and  proprietor  of  the  distiUery  in  question  at  the 
time  said  sales  were  made,  you  should  find  him  guilty  as  charged  in  the  in- 
dictment, although  you  may  believe  that  in  making  such  sales  the  defendant 
was  ostensibly  acting  as  the  agent  of  T.  T.  Day.  On  the  other  hand,  if  T. 
T.  Day  was  in  fact  the  proprietor  of  the  distillery,  and  if  in  making  the  afore- 
said sales  of  brandy  the  defendant  was  in  fact  acting  as  the  agent  of  said 
,  T.  T.  Day,  you  should  acquit  the  defendant.  You  are  further  instructed  that 
an  agent,  if  such  in  fact,  may  lawfully  do  any  act  which  his  principal  may 
lawfully  do.*' 

[1]  In  making  out  its  case  the  government  was  allowed  to  show, 
against  the  defendant's  objection,  that  he  had  made  sales  of  brandy  in 
his  own  name  in  November,  1909,  and  two  checks  in  payment  thereof, 
drawn  to  his  order  by  one  Willis,  and  dated  the  9th  and  24th  of  that 
month,  were  received  in  evidence.  Later  in  the  trial,  when  the  defend- 
ant was  under  cross-examination,  the  government  was  permitted, 
against  his  objection,  to  introduce  in  evidence  two  checks  drawn  to  his 
order  by  one  Franey,  dated,  respectively,  December  17  and  24,  1909, 
which  he  admitted  were  given  to  him  in  payment  for  brandy.  It  thus 
appears  that  at  least  four  transactions  in  1909,  similar  in  character 
and  about  equal  in  number  to  the  transactions  proven  in  1910,  were 
allowed  to  be  shown  by  the  government  in  support  of  the  charge  of 
carrying  on  the  business  of  a  wholesale  liquor  dealer  in  the  years  cov- 
ered by  the  indictment. 

We  are  of  opinion  that  it  was  error  to  admit  this  evidence,  and  its 
prejudicial  effect  can  scarcely  be  doubted.  It  is  a  familiar  and  long- 
established  rule  that  similar  acts  or  misdeeds  of  the  accused  are  inad- 
missible against  him,  except  where  they  are  material  in  proof  of  some 
necessary  element  of  the  offense  for  which  he  is  on  trial.  This  rule 
is  laid  down  by  all  the  text-writers  and  in  numberless  decisions.  An 
exception  is  found  in  cases  where  the  criminality  of  the  act  depends 
upon  the  intent  of  the  accused,  and  the  wrongful  intent  must  therefore 
be  established.     In  such,  cases  evidence  may  be  given  of  prior  mis- 


Digitized  by 


Google 


408  136  C.  0.  A.  REPORTS 

conduct  of  like  character,  for  the  purpose  of  proving  the  intent  with 
which  the  particular  act  was  committed.  But  it  seems  clear  to  us  that 
the  offense  for  which  the  defendant  was  indicted  does  not  embrace 
the  element  of  intention.  No  such  element  is  included  or  implied  in 
the  language  of  the  section  which  he  is  charged  with  violating,  and 
nothing  in  its  provisions  or  purpose  indicates  that  proof  of  intent  is 
necessary  to  warrant  conviction.  Moreover,  it  was  not  claimed  that 
defendant  openly  engaged  in,  or  held  himself  out  as  carrying  on,  the 
business  of  a  wholesale  liquor  dealer.  The  distillery  with  which  he 
was  connected  was  bonded  by  the  brother,  in  whose  name  and  for 
whose  benefit  it  was  ostensibly  conducted. 

There  was  no  proof  of  general  facts  and  circumstances,  such  as 
usually  indicate  an  occupation,  from  which  the  jury  could  find  that  the 
business  was  in  fact  carried  on  by  defendant;  and  it  therefore  be- 
came necessary  for  the  government  to  show  particular  sales  of  such 
character  and  number  as  would  justify  a  finding  that  he  carried  on 
the  business  for  himself,  and  so  came  within  the  statutory  prohibition. 
But  it  was  the  nature  of  these  transactions  and  the  circumstances  at- 
tending them,  whether  they  disclosed  the  defendant  as  acting  for  him- 
self or  as  agent  for  his  brother,  which  the  jury  was  authorized  to  pass 
upon,  and  he  could  not  be  heard  to  say  that  he  did  not  intend  to  be  a 
wholesale  liquor  dealer,  if  his  acts  and  doings  warranted  the  inference 
that  he  was  actually  engaged  in  that  business.  In  other  words,  the 
question  of  his  guilt  or  innocence  turned  upon  what  he  did,  upon  the 
deductions  justified  by  the  transactions  themselves,  and  not  at  all  upon 
his  motive  or  intention.  It  follows  from  this,  as  we  think,  that  evi- 
dence of  similar  transactions  in  the  year  1909  was  erroneously  re- 
ceived. The  sales  made  in  that  year  did  not  show  that  defendant  "car- 
ried on  the  business"  of  a  dealer  in  1910,  and  proof  of  such  sales  was 
not  necessary  or  proper  to  show  his  intent  respecting  the  sales  he  made 
in  the  last-named  year,  because  intent  is  no  part  of  the  offense  for 
which  he  was  indicted.  We  have  examined  all  the  authorities  cited  by 
the  learned  counsel  for  the  government,  and  are  satisfied  that  none  of 
them  sustains  his  contention.  Indeed,  it  seems  to  be  well  settled  that 
exception  to  the  rule  which  excludes  proof  of  prior  misconduct  is 
limited  to  cases  in  which  intent  is  a  necessary  element  of  the  offense 
charged.  In  our  judgment  this  is  not  such  a  case,  and  therefore  does 
not  come  within  the  exception. 

[2]  We  are  further  of  opinion  that  under  the  circumstances  of 
this  case  the  defendant  was  entitled  to  put  in  evidence  the  entire 
record  described  as  form  25 J4.  The  trial  court  admitted  the  entries 
relating  to  the  particular  sales  which  the  government  proved,  but  ex- 
cluded the  balance  of  the  record.  As  we  understand  it,  this  is  an 
official  form,  which  is  supposed  to  show  all  the  operations  of  the 
distillery  for  the  particular  season,  the  entries  covering  fruit  bought, 
pomace  made,  brandy  distilled  therefrom,  times  when  it  was  gauged, 
and  disposition  made  of  the  product,  including  the  dates  when  and 
persons  to  whom  it  was  sold.  It  also  contains  a  record  of  the  visits  of 
government  officers  signed  by  themselves.  Bearing  in  mind  that  the 
defendant  was  charged  with  running  this  business  for  himself,  and 
that  his  claim  to  be  acting  as  agent  for  his  brother  is  asserted  to  be 
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a  mere  subterfuge,  we  think  the  record  kept  from  day  to  day  of  what 
was  actually  done  at  the  distillery,  showing,  among  other  things,  in 
whose  name  the  output  purported  to  be  shipped,  was  proper  evidence 
for  submission  to  the  jury. 

It  seems  to  us  hardly  sufficient  to  say  that  this  form  is  only  a  self- 
serving  declaration.  No  reason  is  suggested  for  making  false  entries 
in  a  record  which  appears  to  have  been  always  open  to  inspection  by 
the  revenue  officers,  whose  visits  were  attested  by  their  signatures. 
If  this  record  disclosed  a  large  number  of  sales  during  the  period  in 
question,  which  were  generally  entered  as  sales  by  T.  T.  Day,  and  con- 
tained other  indications  that  he  was  the  real  proprietor,  it  would  in 
our  judgment  be  admissible  as  tending  to  negative  the  government's 
contention  that  the  business  was  in  fact  carried  on  by  defendant. 
Without  amplifying  the  argument,  we  are  constrained  to  hold  that  the 
record  as  a  whole  was  improperly  excluded. 

The  other  assignments  of  error  are  not  sustained ;  but,  for  the  rea- 
sons stated,  we  are  of  opinion  that  the  judgment  should  be  reversed, 
and  the  cause  remanded  for  further  proceedings  not  inconsistent  with 
the  views  herein  expressed. 

Reversed. 

WOODS,  Circuit  Judge  (dissenting).  Evidence  of  carrying  on  the 
business  of  a  wholesale  liquor  dealer  at  any  time  before  bill  found, 
within  the  statutory  limitation,  was  admissible.  Ledbetter  v.  United 
States,  170  U.  S.  610,  18  Sup.  Ct.  774,  42  L.  Ed.  1162.  Besides,  the 
charge  of  the  government  really  was  that  the  defendant  was  carrying 
on  the  business  himself  under  a  license  issued  to  his  brother.  This 
involved  the  element  of  deceit,  and  evidence  of  other  like  transactions 
fell  within  the  principle  of  the  rule  that  similar  acts  to  those  charged 
may  be  proved  where  intent  is  involved.  Wigmore  on  Evidence,  §§ 
216  and  300. 

The  testimony  on  both  sides  was  very  full  as  to  the  sales  alleged  by 
the  government  to  have  been  made  in  the  defendant's  own  name,  in- 
cluding the  book, entries.  This  was  a  practical  admission  by  the  gov- 
ernment that  the  other  sales  appeared  regularly  on  the  books  as  made 
and  entered  in  the  name  of  the  defendant's  brother  who  held  a  license. 

For  this  reason,  it  seems  to  me  the  defendant  was  not  prejudiced  by 
the  refusal  to  admit  the  books  themselves. 


(220  Fed.  805)  

MARSH  V.  WALTERS  et  al. 

(Cireait  Court  of  Appeals,  Sixth  Circuit.     March  2,  1915.) 

No.  2553. 

1.  BANKBUPTcr    <&=>165 — "Pkeference"— Transfers   Constituting    Pbefer- 

KNCE. 

Where,  within  four  months  before  banliruptcy,  the  president  of  a  bank, 
to  whom  the  bankrupt  was  Indebted,  with  sufficient  information  to  put 
him  on  inquiry  as  to  the  bankrupt's  insolvency,  loaned  his  own  money 
to  the  bankrupt  solely  to  enable  the  bankrupt  to  pay  the  bank,  though 
the  payment  to  the  bank  might  have  been  recovered  as  a  preference,  a 
mortgage  taken  by  the  president  to  secure  his  loan  was  also  a  "prefer- 
ence," under  Bankr.  Act  July  1,  1898,  c.  541,  §  60b,  30  Stat.  562  (Comi). 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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St.  1913,  S  9644),  making  transfers,  while  a  bankrupt  Is  Insolvent  and 
which  operate  as  a  preference,  voidable,  if  the  person  receiving  the 
transfer  or  benefited  thereby  shall  have  reasonable  cause  to  believe  that 
its  enforcement  will  effect  a  preference. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {§  259,  260, 
266;   Dea  Dig.  <g=>165. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Preference.! 

2.  Bankruptcy  ^=5>302— Preference — Suns  to  Set  Aside— Variance. 

Where,  in  a  suit  by  a  trustee  in  bankruptcy  against  the  president  of 
a  bank,  to  which  the  bank  was  not  a  party,  to  set  aside  as  a  preference 
a  chattel  mortgage  given  the  president,  the  bill  proceeded  on  the  theory 
that  the  mortgage  was  given  to  secure  an  antecedent  debt  to  the  bank, 
and  attributed  knowledge  that  a  preference  would  result  to  the  president 
only,  and  not  to  the  bank,  while  it  appeared  from  the  evidence  that  the 
mortgage  was  given  to  secure  a  loan  of  the  president's  own  money,  made 
to  enable  the  bankrupt  to  pay  the  bank,  a  decree  setting  aside  the  mort- 
gage could  not  be  sustained ;  it  being  theoretically  possible  that  the  pres- 
ident, by  reason  of  the  form  of  the  bill,  had  failed  to  assert  defenses 
otherwise  open  to  him. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §{  456,  457; 
Dec.  Dig.  <g=>.302.1 

3.  Dower  <©=>49— Bar— Effect  of  Joinder  in  Preferential  Conveyance. 

The  dower  interest  of  a  bankrupt's  wife  was  no  part  of  the  bankrupt's 
estate,  and  her  joining  in  a  preferential  conveyance,  afterwards  declared 
invalid,  would  not  deprive  her  of  her  right  of  dower. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent.  Dig.  §§  154-174;  Dec- 
Dig.  <g=>49.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio ;  John  M.  Killits,  Judge. 

Suit  by  S.  E.  Walters,  trustee  in  bankruptcy  of  L.  F.  Zimmerman 
and  another,  individually  and  as  partners,  doing  business  as  the  Zim- 
merman Music  Company,  against  George  H.  Marsh.  From  a  de- 
cree for  complainants,  defendant  appeals.  Reversed  and  remanded, 
with  directions. 

H.  W.  Fraser,  of  Toledo,  Ohio,  for  appellant. 
Lawrence  C.  Spieth  and  A.  V.  Cannon,  both  of  Cleveland,  Ohio,  for 
appellees. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  This  is  an  appeal  from  a  decree  set- 
ting aside  an  alleged  preferential  transfer  under  section  60b  of  the 
Bankruptcy  Act.  The  transfer  in  question  is  a  real  estate  mortgage 
for  $12,000,  given  to  appellant  within  four  months  of  bankruptcy  by 
L.  F.  Zimmerman,  one  of  the  bankrupts  (his  wife  joining  in  the 
mortgage),  upon  certain  of  the  mortgagor's  real  estate.  The  partner- 
ship at  the  time  owed  the  First  National  Bank  of  Van  Wert,  Ohio,  up- 
wards of  $19,000;  the  bank  holding  in  pledge  as  security  certain 
bonds  worth  about  $6,000.  The  partnership  had  at  the  time  a  check- 
ing account  at  the  bank,  on  which  there  was  a  balance  to  the  finn's 
credit.  The  bill  alleges  an  indebtedness  from  the  bankrupts  to  the 
bank,  the  making  of  the  mortgage  *'for  the  benefit  of"  the  bank,  al- 
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leges  lack  of  consideration  from  appellant  for  the  mortgage,  and,  in 
effect,  that  appellant  knew  or  should  have  known  that  the  effect  of 
the  mortgage  was  to  enable  the  bank  to  obtain  a  greater  percentage  of 
its  debt  than  other  creditors.  The  record  shows,  however,  that  in 
fact  appellant,  who  was  the  president  of  the  bank  (though  not  its 
active  manager),  turned  over  to  the  mortgagor  $12,000  of  his  own 
money ;  the  latter  being  immediately,  and  as  part  of  one  transaction, 
applied  upon  the  bank's  debt.  We  assume,  for  the  purposes  of  pres- 
ent disposition,  that  not  only  the  partnership,  but  the  individual  mem- 
bers as  well,  were  actually  insolvent  when  the  mortgage  was  given,  al- 
though the  record  is  not  definite  on  this  point.  But  the  evidence  jus- 
tifies the  conclusion  that  both  the  bank  and  appellant  had  sufficient  in- 
formation to  put  them  on  inquiry  as  to  the  debtors'  insolvency. 

While,  so  far  as  form  goes,  the  evidence,  as  already  said,  nega- 
tives the  theory  of  the  bill  that  the  mortgage  was  given  merely  as  se- 
curity for  a  pre-existing  debt,  and  (by  implication)  that  appellant  was 
merely  the  bank's  agent  in  taking  and  holding  the  mortgage,  yet  it  ap- 
pears, according  to  the  record  here,  that  the  mortgage  was  taken  at 
the  instance  of  and  for  the  benefit  of  the  bank,  and  was  so  taken,  not 
because  the  loan  was  an  attractive  one  in  itself,  but  solely  to  enable  the 
bank  to  obtain  payment ;  for  we  have  no  difficulty  in  concluding,  on 
the  record  before  us,  that  the  mortgage  was  the  result  of  a  three- 
cornered  arrangement  between  the  cashier,  appellant,  and  Zimmer- 
man, one  of  the  debtors,  by  which  the  proceeds  of  the  mortgage  loan 
should  be,  as  part  of  one  and  the  same  transaction,  directly  and  im- 
mediately applied  in  payment  of  the  bank  debt.  This  conviction  re- 
sults from  the  testimony  of  the  three  parties  most  directly  concern- 
ed, in  connection  with  the  fact  that  the  amount  of  the  mortgage  loan, 
plus  what  was  available  on  the  sale  of  the  pledged  bonds,  added  to 
the  amoimt  of  the  bankrupt's  deposit,  was  but  $2  more  than  the  bank 
debt,  the  entire  of  which  was  immediately  paid  According  to  previous 
understanding. 

[1]  The  important  question,  then,  is  whether  the  mere  fact  that 
appellant  furnished  his  own  money,  as  a  means  of  enabling  the  bank 
of  which  he  was  the  president  to  obtain  a  preference,  relieves  his 
mortgage  from  attack  as  a  preferential  security  under  section  60b.  As- 
suming insolvency,  the  transaction  amounted,  upon  the  present  record, 
to  a  preference  in  favor  of  the  bank ;  but  the  bank  was  not  made  a 
party,  and  for  this  reason  the  question  of  appellant's  liability,  under 
the  pleadings,  becomes  specially  material.  Had  the  bill  been  so  drawn 
as  to  cover  the  situation  shown,  we  see  no  insuperable  objection  to  a 
setting  aside  of  the  mortgage  itself  as  a  preferential  transfer,  so  far,  at 
least,  as  necessary  to  complete  relief  against  such  transfer;  for  cir- 
cuity of  arrangement  cannot  avoid  the  effect  of  a  transfer  intended 
to  be  in  fact  preferential.  Newport  Bank  v.  Herkimer  Bank,  225  U. 
tS.  178,  184,  32  Sup.  Ct.  633,  56  L.  Ed.  1042;  Stearns  Salt  &  Lum. 
Co.  V.  Hammond  (C.  C.  A.  6)  217  Fed.  559,  562,  133  C.  C.  A.  411. 
And  while  there  can  be  no  preferential  transfer  without  a  depletion  of 
the  bankrupt  estate  (Continental  Trust  Co.  v.  Chicago  Title  Co.,  229 
U.  S.  435,  443,  33  Sup.  Ct.  829,  57  L.  Ed.  1268),  yet  the  transaction  in 
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question,  in  view  of  the  bankrupts'  insolvency,  was  bound  to  have 
the  effect  of  depleting  the  estate  otherwise  available  for  ratable  dis- 
tribution among  creditors. 

In  these  circumstances,  we  cannot  think  that  the  mere  fact  that  the 
bank's  president  used  his  own  money  as  a  means  of  effecting  a  pref- 
erential transfer  relieved  his  security  from  the  ban  of  section  60b, 
so  far  as  it  may  stand  in  the  way  of  full  relief  to  creditors.  The  case 
is  within  the  reasoning  of  the  Beerman  Case  (D.  C.)  112  Fed.  662,  and 
of  Dean  v.  Davis,  212  Fed.  88,  128  C.  C.  A.  658.  True,  there  was  here 
no  indemnity  bond,  as  in  the  Beerman  Case ;  but  the  element  of  per- 
sonal interest,  which  in  the  latter  case  was  represented  by  the  indem- 
nity bond,  is  here  represented  by  appellant's  personal  and  official  in- 
terest in  the  bank  and  in  the  preferential  payment  of  its  debt.  The 
case  is  therefore,  we  think,  readily  distinguished  from  the  Van  Ider- 
stine  Case,  227  U.  S.  575,  33  Sup.  Ct.  343,  57  L.  Ed.  652,  where  (a) 
the  Discount  Company  had  no  knowledge  that  a  preferential  pay- 
ment was  intended,  and  (b)  had  no  notice  whatever  of  the  intended 
application  of  the  money  loaned,  while  here  appellant  not  only  knew 
of  the  intended  preference,  but  was  directly  interested  in  the  payment 
not  only  in  his  official  capacity,  but  individually  as  a  stockholder.  The 
case  here  also  differs  from  the  Baar  Case,  213  Fed.  628,  130  C.  C.  A. 
292,  for  there  the  uncle  who  made  the  loan  was  interested  in  but 
$500  out  of  $2,500  advanced,  and  so  could  not  be  said  to  have  received 
a  preference  as  to  more  than  the  $500. 

Moreover,  the  case  seems  to  have  turned  upon  the  question  of  fraud- 
ulent conveyance,  and  there  was  in  fact  there  no  fraud.  While,  there- 
fore, it  would  have  been  proper  to  sue  the  bank  to  recover  its  prefer- 
ence, the  mortgage  is  not  necessarily  relieved  from  attack. 

[2]  The  bill,  however  (which  was  perhaps  filed  under  a  misappre- 
hension of  the  facts),  is  not  in  form  to  permit  recovery  upon  the  rec- 
ord made.  Its  theory  is  that  the  mortgage  merely  secured  the  ante- 
cedent debt,  and  the  allegation  of  knowledge  that  a  preference  would 
result  is  attributed  to  appellant  only,  and  not  to  the  bank.  We  do  not 
feel  justified  in  sustaining  the  decree  in  the  face  of  an  allegation  in  the 
bill  that  no  advance  was  made,  merely  because  the  advance  actually 
made  by  appellant  was  designed  to  effect  a  preference  to  the  bank.  As 
between  appellant  and  the  bank,  there  is  no  inequity  in  putting  the 
burden  upon  the  bank,  which,  indeed,  as  between  itself  and  appellant 
is  primarily  liable;  and  while,  if  the  bill  had  been  in  proper  form  to 
meet  the  actual  transaction,  appellant  could  not  now  be  heard  to  com- 
plain that  the  bank  was  not  made  a  party  (for  he  made  no  such  defense 
by  answer),  yet  under  a  bill  stating  the  actual  case  he  would  be  entitled 
to  have  the  bank  before  the  court,  and  it  is  at  least  theoretically  pos- 
sible that  appellant  has  failed,  by  reason  of  the  form  of  the  bill,  to 
assert  defenses  otherwise  open  to  him. 

What  we  have  said  concerning  the  effect  of  the  transfer  in  question 
is,  of  course,  based  upon  the  record  before  us.  We  do  not  attempt  to 
pass  upon  the  bank's  rights  in  its  absence,  nor  fyially  to  decide  the 
rights  of  appellant  as  they  may  appear  under  issue  joined  on  prop- 
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er  pleadings  and  such  new  or  further  testimony  as  may  be  presented 
thereunder. 

[3]  We  may  add  that  Mrs.  Zimmerman's  dower  interest  was  not  a 
part  of  the  bankrupt's  estate,  and  her  joining  in  a  preferential  convey- 
ance, afterwards  declared  invalid,  would  not  deprive  her  of  the  right 
of  dower.  In  re  Lingafelter,  181  Fed.  24,  104  C.  C.  A.  38,  32  L.  R. 
A.  (N.  S.)  103.  ^ 

The  decree  will  be  reversed,  and  the  cause  remanded  to  the  Dis- 
trict Court,  with  directions  to  permit  amendment  of  the  bill  so  as  to 
allege  the  actual  transaction,  and  with  leave  to  make  the  bank  a  de- 
fendant, and  for  further  proceedings  not  inconsistent  with  this  opin- 
ion. The  costs  of  this  appeal  will  be  equally  divided  between  appellant 
and  complainant  trustee. 


(220  Fed.  809) 

MICHIGAN  CENT.  R.  CO.  v.  SCHAFFER. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    March  2,  1915.) 

No.  2560. 

L  Master  and  Servant  <&=>286 — ^Action  fob  Injuries— Questions  fob  Jury. 
Where,  in  a  railway  brakeman's  action  for  injuries,  there  was  evidence 
that  a  car  load  of  piles,  30  feet  long  and  from  10  to  15  inches  in  diameter, 
on  a  flat  car,  was  loaded  in  the  customary  method  of  loading  saw- 
logs,  but  there  was  also  evidence  that  it  was  not  loaded  and  secured  in 
the  customary  and  recognized  way  of  loading  telegraph  poles,  the  piles 
differed  enough  from  sawlogs  and  sufficiently  resembled  telegraph  poles 
to  make  it  a  question  for  the  Jury  whether  reasonable  care  demanded 
that  the  load  should  have  been  secured  in  the  manner  or  with  some  of 
the  precautions  generally  used  with  telegraph  poles,  and  evidence  as  to 
whether  the  method  adopted  was  reasonably  safe  was  properly  admitted. 
[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§ 
1001,  1006,  1008,  1010-1015,  1017-1033,  1036-1042,  1044,  1046-1050;  Dec. 
Dig.  <g=»286.] 

2.  Evidence  ^=»539% — Opinion  Evidence— Competency  of  Witnesses. 

On  the  question,  in  a  railway  brakeman's .  action  for  injuries,  as  to 
the  proper  method  of  loading  timber  upon  a  flat  car,  witnesses  whose 
experience  had  been  confined  to  junction  point  inspection  under  rules 
adx)pted  by  most  railroads,  though  not  by  defendant,  were  competent  to 
testify,  as  there  is  no  such  substantial  dissimilarity  between  the  proper 
standard  of  safe  loading  for  hauling  from  the  point  of  shipment  and  the 
proper  standard  for  transfer  at  junction  points  that  one  could  have 
no  bearing  on  the  other. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §§  2.350-2352; 
Dec.  Dig.  <S=>539%.] 

8.  Master  and  Servant  <&=>243— Liability  for  Injuries— Inspection— Duty 
OF  Employ^. 

A  rule  of  a  railway  company  that  it  was  the  duty  of  all  train  crews 
to  examine  stakes,  wires,  and  crosspieces  used  to  secure  material  loaded 
on  flat  cars,  before  moving  cars,  did  not  impose  upon  each  member  of 
the  train  cTew  the  duty  of  examining  and  checking  up  all  the  work  of 
the  other  members,  or  prevent  them  from  making  a  suitable  and  ap- 
propriate subdivision  of  the  duties  imposed  upon  the  crew  among  the 
members  thereof,  and  where  the  duties  had  been  thus  subdivided,  and  the 
duty  imposed  upon  the  conductor  by  general  custom,  and  the  practice 
adopted  in  the  particular  instance  of  inspecting  such  stakes,  wires,  and 
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crosspieces,  a  brakeman's  failure  to  make  such  inspection  himself  did 
not  defeat  a  recovery  for  injuries  caused  by  the  conductor's  negligent 
inspection,  especially  as  any  other  construction  would  practically  pre- 
serve the  fellow  servant  rule,  notwithstanding  its  statutory  abrogation. 
[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S§ 
682,  759-775 ;   Dec.  Dig.  <g=>243.1 

4.  Masteb  and  Servant  <&=>216 — ^Liability  fob  Injubies— Assumption  of 
Risk. 

Where  a  railway  brakeman,  injured  by  reason  of  the  improper  method 
in  which  timber  loaded  upon  a  flat  car  was  secured,  had  never  seen 
timber  of  that  kind  loaded  and  shipped  until  shipments  just  preceding 
the  particular  shipment,  had  received  no  special  instructions  on  the 
subject,  and  could  not  have  known  of  the  improper  method  of  twisting 
the  wires  securing  the  load  without  climbing  on  the  car  and  repeating 
an  inspection  which  the  conductor  had  already  made,^  and  even  then 
might  not  have  appreciated  the  danger,  he  did  not  in  law  assume  the  risk 
of  injury  from  the  conductor's  negligence,  since,  while  the  common-law  de- 
fense of  assumption  of  risk  is  available  in  actions  under  Employers' 
LiabiUty  Act  April  22,  1908,  c.  149,  35  Stat.  65  (Comp.  St  1913,  §  8657), 
to  make  the  defense  good  in  cases  depending  on  the  negligence  of  fellow 
servants,  it  must  appear  that  such  negligence  was  in  fact  known  to  the 
injured  employ^,  or  was  so  customary  that  he  should  be  charged  with 
knowledge,  and  also  that  he  appreciated  or  was  bound  to  appreciate  the 
danger. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§ 
567-573;    Dec.  Dig.  <S=>216. 

Assumption  of  risk  Incident  to  employment,  see  note  to  Chesapeake 
&  O.  R.  Co.  V.  Hennessey,  38  C.  C.  A.  314.1 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Eastern  District  of  Michigan ;  Arthur  J.  Tuttle,  Judge. 

Action  by  Marion  F.  Schaffer  against  the  Michigan  Central  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

W.  S.  Humphrey,  of  Saginaw,  Mich.,  for  plaintiff  in  error. 
F.  W.  De  Foe,  of  Bay  City,  Mich.,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  Schaffer  was  a  brakeman  in  the  rail- 
road's employ  upon  a  logging  branch.  A  car  load  of  piles  had  been 
accepted  from  a  shipper  on  this  branch,  and  while  the  car  was  being 
hauled  to  the  main  line  the  forward  end  of  one  pile  dropped  from  the 
car  to  the  ground,  the  rear  end  was  driven  through  the  caboose  in 
which  Schaffer  was  riding,  and  he  was  hurt.  He  brought  this  action 
under  the  federal  Employers'  Liability  Act,  in  the  court  below,  and 
recovered  verdict  and  judgment. 

It  is  conceded  that  the  duty  to  load  this  car  properly  and  safely  rested 
upon  the  shipper  alone,  and  the  sole  negligence  alleged  against  the  rail- 
road and  submitted  to  the  jury  was  that  the  conductor  of  this  train 
failed  properly  to  inspect  this  car  at  the  time  of  shipment.  That  the 
duty  of  inspecting  and  of  rejecting  any  car  unsafely  loaded  did  rest 
upon  the  railroad  is  admitted.  There  have  been  presented  to  us  only 
two  main  questions:    First,  was  there  evidence  for  the  jury  tending^ 

^=:9For  other  cases  see  same  topic  &  KEY-NUMDER  in  all  Key-Numbered  Digests  &  Indexes 
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to  show  negligence  for  which  the  railroad  could  be  liable  to  Schaffer? 
and,  second,  was  the  injury  the  result  of  a  risk  which  Schaffer  had 
assumed  ? 

[1]  This  car  load  of  material,  intended  for  use  as  piles,  comprised 
17  sticks  just  as  cut  from  the  stump,  30  feet  long  and  varying  in  di- 
ameter from  12  to  15  inches  at  the  butt  to  10  to  12  inches  at  what  had 
been  the  upper  end.  They  were  not  required  to  be  perfectly  straight, 
and  they  contained  some  "sweep."  They  were  pyramided  on  the  flat 
car ;  that  is  to  say  the  bottom  tier  comprised  as  many  as  would  lie  side 
by  side  on  the  floor  of  the  car,  the  next  tier  was  one  less  in  number, 
the  sticks  lying  in  the  notches  between  those  of  the  tier  below,  and  so 
on  up.  In  the  sockets  provided  for  that  purpose  on  each  side  of  the  car 
were  three  stakes  12  to  15  inches  high  above  the  car  floor.  In  addi- 
tion, at  the  front  and  rear  stakes,  a  wire  was  passed  from  the  top  of  the 
load  down  around  one  stake  socket,  up  across  the  load  and  down  around 
the  other  socket  and  back  to  the  top,  then  the  free  ends  were  united, 
and  then  the  double  wire  was  tightened  by  turning  a  bar  passed  under- 
neath and  so  making  a  loop  around  the  bar  and  twisting  the  loop  as 
much  as  possible.  The  specific  faults  alleged,  and  upon  which  the 
verdict  depends,  are  that  the  stakes  should  have  been  higher,  that  their 
tops  should  have  been  wired  together  and  with  several  strands  of  wire, 
and  that  these  strands  should  have  been  tightened  by  twisting  together 
like  a  cable;  ^  and  it  is  very  likely  that  if  the  car  had  been  so  treated 
this  accident  would  not  have  happened. 

The  railroad  claims — ^and  for  the  purposes  of  this  review  we  may 
consider  it  established — ^that  this  pyramiding  was  the  customary  method 
of  loading  logs ;  that  it  had  long  been  accepted  by  the  employes,  includ- 
ing Schaffer,  as  a  proper  and  safe  method,  and  that  the  use  of  any  wires 
or  tying  was  an  additional  and  uncalled-for  precaution.  On  the  other 
hand,  there  was  testimony  that,  generally,  the  country  over,  the  cus- 
tomary and  recognized  way  of  loading  telegraph  poles  was  with  the 
high  side  stakes  and  with  several  cross-wires  properly  tightened  between 
the  stakes.  The  railroad's  whole  position  that  there  was  no  negligence 
rests  on  the  assumption. that  the  safe  loading  of  these  piles  is  to  be 
judged  by  the  rules  applicable  to  sawlogs.  A  jury  might  accept  this 
assumption,  but  a  court  cannot  do  so.  This  material  differed  enough 
from  logs  and  sufficiently  resembled  telegraph  poles,  so  that  it  was 
proper  to  receive  testimony  bearing  on  the  question  whether  the  method 
adopted  was  reasonably  safe,  and  to  leave  to  the  jury  the  issue  whether 
reasonable  care  demanded  that  this  load  should  have  been  secured  in 
the  manner,  or  at  least  with  some  of  the  further  precautions,  generally 
used  with  the  smaller  product. 

[2]  From  this  conclusion,  it  follows  that  witnesses  were  competent 
to  testify,  even  though  their  experience  had  been  confined  to  junction 

1 A  plausible  theory  of  the  accident — and  one  which  we  may  assume  the 
Jury  accepted — seems  to  be  that  the  wire  was  weakened  by  twisting  the  loop, 
that  It  broke  at  this  point,  that  as  the  front  end  of  the  stick  worked  out  of 
position  the  wire  slipped  around  one  of  the  stake  sockets  for  a  distance  and 
then  caught,  thus  holding  the  end  of  this  pile  from  falling  further,  and  that 
the  engagement  with  the  socket  then  gave  way,  letting  the  wire  slip  further, 
and  the  end  of  the  pUe  fall  to  the  ground. 
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point  inspection  under  the  rules  of  the  Master  Car  Builders'  Associa- 
tion, adopted  by  most  of  the  railroads,  but  not  by  defendant.  Between 
the  proper  standard  of  safe  loading  for  hauling  from  the  point  of  ship- 
ment and  the  proper  standard  for  transfer  at  junction  points  there  can 
be  no  such  substantial  dissimilarity  that  one  can  have  no  bearing  on  the 
other.  Even  if  the  liability  was  to  be  wholly  fixed  by  defendant's  rules 
relating  to  logs,  as  defendant  claims,  there  would  still  be  evidence  tend- 
ing to  show  improper  inspection,  because  these  rules  required  side  stakes 
extending  24  inches  above  the  car  floor,  and  the  stakes  actually  used 
extended  up  not  over  16  inches.  It  is  at  least  probable  that  a  24-inch 
stake  would  have  prevented  any  serious  injury  following  the  bi-eaking 
of  the  wire. 

[3]  One  of  the  defendant's  rules  on  this  subject  provided: 

**It  is  the  duty  of  all  train  crews  to  examine  such  stakes,  wires,  and  cross- 
pieces  before  moving  cars,  whether  the  same  have  been  loaded  by  the  shipper 
or  by  the  company;  and  should  it  appear  that  such  stakes,  wires,  or  cross- 
pieces  are  insufflclent,  or  not  in  good  order,  they  are  instructed  to  decline  to 
remove  the  cars  until  the  proper  safeguards  for  securing  the  freight  shaU  have 
been  furnished." 

This  train  crew  consisted  of  the  engineer,  fireman,  and  two  brakemen 
— of  whom  plaintiff  was  one.  It  is  defendant's  theory  that  the  duty  of 
inspection  was,  by  this  rule,  so  far  imposed  on  plaintiff  as  to  previmt 
any  recovery  by  him  because  of  a  negligent  inspection ;  while  it  is  plain- 
tiff's theory,  submitted  by  the  court  to  the  jury  and  by  the  verdict  im- 
pliedly adopted,  that  by  the  long-continued  general  custom,  and  by  the 
practice  adopted  in  this  instance,  the  duty  had  been  turned  over  to 
the  conductor,  so  that  the  company's  negligence  could  be  rested  solely 
on  the  conduct  of  the  conductor,  and  so  that  any  carelessness  by  the 
brakeman  would  be,  at  the  worst,  contributory  negligence.  It  seems 
obvious  that  this  rule  cannot  be  interpreted  according  to  its  extreme 
literal  force,  as  imposing  the  duty  equally  on  each  member  of  the  crew. 
It  is  not  to  be  supposed  that  the  engineer  and  fireman  were  expected 
to  leave  their  positions  and  inspect  loading;  nor  is  it  reasonable  to 
think  that  each  brakeman  must  examine  and  check  up  all  the  work  of 
the  other  brakemen  and  of  the  conductor,  or  else  be  himself  guilty  of 
a  breach  of  duty  which  would  amount  to  participation  in  the  others' 
negligence. 

We  think  these  rules  contemplate  that  the  crew  should  make  suitable 
and  appropriate  subdivision  among  its  members  of  the  duties  imposed 
upon  that  body ;  and  observing  that,  by  other  rules,  the  conductor  is  de- 
clared to  be  responsible  for  the  care  and  safety  of  the  train  and  "must 
know  that  train  has  been  inspected  before  starting,"  and  that  two 
different  bulletins  regulating  inspection  of  such  cars  are  addressed 
to  freight  conductors,  it  was  entirely  permissible  for  the  jury  to  find 
that  the  duties  had  been  thus  subdivided,  that  the  rule  had  been  inter- 
preted and  applied  according  to  plaintiff's  theory,  and  that  the  failure 
of  proper  inspection  might  be  chargeable  to  the  conductor,  and  not  to 
plaintiff.  Indeed,  the  other  construction  would,  in  practical  effect  and 
pro  tanto,  preserve  the  fellow  servant  rule,  in  the  face  of  its  statutory 
abrogation. 
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[4]  Upon  the  subject  of  assumption  of  risk,  no  question  is  open, 
save  whether  the  undisputed  testimony  showed  such  a  risk  assumption 
as  required  the  direction  of  a  verdict  for  defendant.  Such  assignments 
of  error  as  complain  of  the  charge  given  by  the  court  on  its  own  mo- 
tion on  this  subject  rest  upon  no  exception  taken,  and  cannot  be  con- 
sidered. Those  which  complain  of  the  modifications  made  by  the  court 
of  the  charges  on  this  subject  requested  by  defendant  rest  on  no  excep- 
tion pointing  out  any  particular  in  which  the  modification  was  inaccurate 
or  incomplete,  and  so  there  is  only  the  question  whether  it  was  error 
to  refuse  the  requests  as  presented.  By  Seaboard  Air  Line  v.  Horton, 
233  U.  S.  492,  34  Sup.  Ct  635,  58  L.  Ed.  1062,  it  is  now  settled  that 
the  common-law  defense  of  assumption  of  risk  remains  in  actions 
brought  under  this  statute,  but  it  is  also  recognized  by  recent  decisions 
in  this  court  (Yazoo  v.  Wright,  207  Fed.  281,  285,  125  C.  C.  A.  25, 

affirmed  235  U.  S.  376,  35  Sup.  Ct.  130,  59  L.  Ed. ;  Tennessee  Co. 

V.  Gaddy,  207  Fed.  297,  298,  125  C.  C.  A.  41 ;  Illinois  Co.  v.  Porter, 
207  Fed.  311,  314,  125  C.  C.  A.  55;  Sterling  Co.  v.  Hamel,  207  Fed. 
300,  304,  125  C.  C.  A.  44)  that  to  make  the  defense  good,  in  cases  de- 
pending on  the  negligence  of  fellow  servants,  it  must  appear,  first,  that 
the  negligence  was  either  in  fact  known  to  plaintiff,  or  was  so  cus- 
tomary that  he  must  be  charged  with  knowledge,  and,  second,  that  he 
must  appreciate,  or  be  bound  to  appreciate,  the  danger. 

Both  these  elements  are  left  out  of  sight  in  the  claim  that  a  verdict 
should  have  been  instructed  against  Schaffer.  Until  the  just  preceding 
shipments  of  this  same  consignment,  he  had  never  seen  piling  loaded  or 
shipped.  He  had  received  no  special  instructions  from  any  one  on  the 
subject.  He  had  no  reason  to  think  that  his  conductor  had  carelessly 
accepted  an  unsafe  tying.  Unless  he  climbed  on  the  cars  and  repeated 
the  inspection  which  the  conductor  had  already  made,  he  would  not 
know  of  the  use  of  that  method  of  twisting  the  wires  which  very  prob- 
ably was  the  fatal  error;  and  if  he  had  seen  all  the  details  of  the 
fastening,  it  could  not  be  said,  as  matter  of  law,  that  he  either  did  or 
was  bound  to  appreciate  the  danger  which,  as  the  event  proved,  attend- 
ed this  method  of  loading  and  tying  this  particular  material. 

The  judgment  below  is  affirmed,  with  costs. 


(220  Fed.  813) 

FARRIS  V.  CABIN  CREEK  CONSOL.  COAT^  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit     February  2,  1915.) 

No.  1292. 

1.   IffASTEB     AND     SERVANT    ^=>97— LIABILITY    FOB    INJURIES— ACCIDENTAL    IN- 
JURIES. 

Plaintiff  was  employed  to  hook  and  unhook  coal  cars  at  a  tipple  at 
the  foot  of  a  tram  road  extending  up  a  steep  hillside  from  the  tipple  to 
the  opening  of  the  mine.  Another  parallel  tramroad  was  used  for  mine 
supplies,  and  to  take  the  miners  up  and  down,  and  was  equipped  with  a 
flat  car  hauled  by  an  electric  hoist  Plaintiff  and  another  employ^  were 
directed  to  go  up  on  the  last-mentioned  tramroad  to  get  a  barrel  of  oil 
which  had  rolled  off  the  car,  and  two  other  employes  on  the  bench  at  the 

^;^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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head  of  the  tramroads  were  directed  by  the  mine  bcTss  to  help  them  In 
loading  the  barrel,  and  for  that  purpose  they  took  with  them  a  heavy 
plank.  One  of  them  slipped  on  a  "slick"  place,  allowing  the  plank  to  es- 
cape, and  to  descend  towards  the  car.  Plaintiff  Jumped  from  the  car, 
but  was  struck  by  the  plank.  There  was  no  claim  that  the  bench  along 
which  the  employ^  were  carrying  the  plank  was  unsafe,  or  in  an  improper 
condition;  but  it  was  claimed  that  a  lic:hter  board,  which  might,  per- 
haps, have  answered  the  purpose,  was  available.  Held  that,  as  it  did  not 
appear  that  the  plank  was  unsuitable  for  the  work  to  be  done,  or,  if  It 
was  unsuitable,  that  the  mine  boss  directed  its  use,  or  had  any  knowledge 
that  it  was  taken  by  the  employes,  a  jury  finding  of  negligence  would 
not  have  been  warranted,  and  a  verdict  for  defendant  was  properly 
directed,  since  the  injury  was  one  which  resulted  from  pure  accident,  or 
from  causes  which  could  not  have  been  reasonably  anticipated,  unaccom- 
panied by  want  of  ordinary  care  on  the  part  of  the  employer. 

fEd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  S  163 ; 
Dec.  Dig.  <g=>97.] 

2.  Master  and  Servant  <&=>97 — ^Liability  foe  Injuries— Injuries  Received 

IN  Work  Outside  Employment. 

As  there  was  evidence  only  of  what  plaintiff  actually  did  during  the  few 
days,  he  was  at  work  prior  to  the  accident,  and  no  evidence  as  to  what 
he  was  hired  to  do,  and  as  the  unforeseen  and  extraordinary  accident  was 
one  just  as  liable  to  occur  where  he  had  been  working  as  on  the  incline 
where  he  was  injured,  he  could  not  recover  on  the  theory  that  he  was  in- 
jured in  the  performance  of  a  required  task  outside  his  contract  of  em- 
ployment. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {  163 ; 
Dec.  Dig.  <@=>97.] 

3.  Evidence  <@=>471— Facts  or  Conclusions. 

A  question  asked  a  witness  as  to  what  effect  the  plank  would  have 
had  if  it  had  struck  the  car  was  proi)erly  excluded,  as  it  called  for 
an  opinion  which  the  witness  was  not  competent  to  express,  and  which 
would  have  been  without  probative  value,  especially  as  its  only  object 
was  to  show  that  plaintiff  was  not  chargeable  with  contributory  negligence 
in  jumping  from  the  car,  while  the  case  was  not  defended,  and  could 
not  be  defended,  on  that  ground. 

[Ed.  Note.—For  other  cases,  see  Evidence,  Cent  Dig.  §{  2149-2185; 
Dec.  Dig.  <©=>471.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  West  Virginia,  at  Charleston;  Benjamin  F.  Keller, 
Judge. 

Action  by  Dominic  Farris  against  the  Cabin  Creek  Consolidated  Coal 
Company.  Judgment  for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Maynard  F.  Stiles,  of  Charleston,  W.  Va.,  for  plaintiff  in  error. 

George  S.  Couch,  Jr.,  of  Charleston,  W.  Va.  (Brown,  Jackson  & 
Knight,  of  Charleston,  W.  Va.,  on  the  brief),  for  defendant  in  er- 
ror. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  WADDILL, 
District  Judge. 

KNAPP,  Ciraiit  Judge.  This  is  an  action  for  personal  injuries 
received  by  the  plaintiff  in  error  (plaintiff  below)  as  the  result  of 
a  singular  accident.  The  defendant  operates  a  coal  mine  on  Cabin 
creek,  Kanawha  county,  W.  Va.,  the  opening  of  which  is  on  a  steep 

^s>For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  DlgesU  &  Indexee 
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hillside  about  1,000  feet  above  the  creek.  Near  the  creek  is  a  tipple 
from  which  a  tramroad  extends  up  to  the  opening  of  the  mine.  This 
tramroad  is  used  for  lowering  the  coal  from  the  mine  to  the  tip- 
ple, where  it  is  discharged  into  cars.  The  plaintiff,  a  young  Italian, 
was  employed  at  the  tipple  to  hook  and  unhook  the  coal  cars  as  they 
came  down  from  the  mine  and  were  returned,  and  to  keep  the  tipple 
in  order.  About  75  yards  up  the  creek  is  another  tramroad,  which 
begins  at  a  hoisthouse  some  distance  above  the  creek  and  runs  up 
the  hillside,  practically  parallel  with  the  other  tramroad,  to  a  point  on 
the  same  bench  as  the  mine.  This  tramroad  is  used  for  mine  sup- 
plies and  to  take  the  miners  up  and  down,  and  was  equipped  with 
an  open  flat  car  hauled  by  wire  cable  and  electric  hoist. 

On  the  day  of  the  accident,  the  plaintiff,  who  had  been  at  work 
only  a  week,  and  a  man  by  the  name  of  Stover,  were  directed  by 
the  mine  boss  to  go  up  on  this  tramroad  to  get  a  barrel  of  oil  and 
take  it  up  to  the  top  of  the  hill  to  the  mine.  It  appears  that  this  barrel 
of  oil  had  rolled  off  the  car,  while  being  taken  up  the  day  before, 
and  had  lodged  on  the  ground  near  the  tramroad  about  25  yards  from 
its  top.  Two  other  men,  Green  and  Adams,  were  sent  from  the  drum- 
house,  at  the  head  of  the  other  incline,  to  assist  in  loading  the  barrel, 
and  for  that  purpose  took  from  a  stock  of  car  timber  at  the  drum- 
house  an  oak  plank,  about  12  feet  long,  12  inches  wide,  and  2  inches 
thick,  which  they  carried  on  their  shoulders  some  75  yards  around  the 
hillside  to  the  head  of  the  incline  in  question,  intending  to  take  it  down 
dn  the  car  to  the  barrel  and  then  roll  the  barrel  on  it  up  onto  the 
car.  Just  as  they  got  to  the  head  of  this  incline,  one  of  the  men 
slipped,  and  the  other  being  unable  to  hold  the  plank,  which  is  said 
to  have  weighed  about  96  pounds,  it  escaped  from  their  control  and 
went  "tearing  down  the  hill"  towards  the  ascending  car,  on  which 
the  plaintiff  and  Stover  were  seated.  The  car  had  gone  about  half 
way  up  to  the  top  when  the  plank  began  its  swift  descent  down  the  in- 
cline. When  the  plank  fell,  one  of  the  men  who  had  been  carry- 
ing it  gave  out  a  warning  cry,  and  the  man  at  the  hoisthouse,  seeing 
the  plank  coming,  put  on  the  brake  to  stop  the  car.  It  seems  that  at 
or  about  the  same  moment  the  plank  was  seen  by  the  men  on  the  car, 
and  Stover  called  to  the  plaintiff  to  jump.  Both  of  them  jumped  when 
the  plank  was  30  to  50  feet  away,  Stover  first  and  the  plaintiflF  imme- 
diately afterwards.  The  plank  had  been  coming  down  on  or  between 
the  rails,  but  presently  took  a  different  course,  probably  because  the 
sudden  stopping  of  the  car  jerked  up  the  cable,  which  threw  the  plank 
off  the  track,  and  kept  on  its  downward  flight  alongside  the  tramroad. 
It  happened  to  hit  the  plaintiff,  either  as  he  was  jumping  or  about  the 
instant  he  struck  the  ground,  and  he  was  severely  injured ;  one  of  his 
legs  being  so  badly  broken  as  to  require  amputation  above  the  knee. 

[1]  At  the  conclusion  of  the  evidence  the  trial  court  directed  a  ver- 
dict for  the  defendant,  and  the  correctness  of  that  ruling  is  the  main 
question  to  be  determined.  It  seems  quite  unnecessary  in  this  opinion 
to  review  the  familiar  principles  which  have  been  developed  and  ap- 
plied in  an  endless  number  of  negligence  actions.  In  this  case  there 
is  no  dispute  about  the  material  facts  and  they  are  easily  apprehend- 
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ed.  The  plaintiff  did  not  attempt  to  show  that  the  bench  along  which 
Green  and  Adams  were  carrying  the  plank  was  unsafe,  or  in  any  re- 
spect in  an  improper  condition.  One  of  the  witnesses  says  that  Ad- 
ams, who  was  carrying  the  front  end  of  the  plank,  "slipped  over  a  lit- 
tle place  that  was  slick,"  whatever  he  meant  by  "slick,"  and  this  un- 
foreseen and  purely  accidental  happening,  so  unlikely  to  occur  that 
no  degree  of  prudence  would  have  anticipated  it,  or  thought  of  guard- 
ing against  it,  was  the  proximate  cause  of  the  plaintiff's  misfortune. 
The  case,  therefore,  at  once  narrows  down  to  the  contention,  and  this 
appears  to  be  the  principal  ground  relied  upon  for  reversal,  that  the 
defendant  was  negligent,  or  might  have  been  found  so  by  the  jury, 
because  Green  and  Adams,  who  were  sent  by  the  mine  boss  to  help 
recover  the  barrel  of  oil,  without  other  directions  so  far  as  the  rec- 
ord discloses,  took  with  them  for  that  work  a  heavy  oak  plank,  when 
they  had  there  available,  as  would  presumably  have  appeared  if  of- 
fered proof  had  been  admitted,  a  lighter  board  which  might  perhaps 
have  answered  their  purpose. 

There  is  no  sustainable  basis  for  this  contention.  All  that  appeared 
about  the  plank  was  its  material  and  dimensions,  and  the  fact  that  two 
men  carried  it  on  their  shoulders  some  75  yards  from  the  drumhouse  to 
the  point  where  they  unfortunately  let  it  fall.  But  this  proof  would 
not  warrant  the  inference  that  the  plank  was  unsuitable  for  the 
work  to  be  done.  Indeed,  the  presumption  would  seem  to  be  the 
other  way,  when  account  is  taken  of  the  weight  of  this  barrel  of  oil 
and  the  place  from  which  it  was  to  be  extricated.  Moreover,  it  was 
not  shown  that  the  mine  boss  directed  the  use  of  the  plank,  or  had  any 
knowledge  that  it  was  taken  by  the  men  sent  to  get  the  barrel.  The 
most  that  can  be  said  about  it,  if  anything,  is  that  they  made  an  error 
of  judgment;  but,  even  if  this  be  assumed,  it  was  a  mistake  for  which 
the  defendant  is  not  liable. 

Taking  the  entire  testimony,  as  we  do,  in  the  aspect  most  favorable 
to  the  plaintiff,  we  think  it  clear  that  nothing  was  shown  which  per- 
mitted an  inference  of  negligence  on  the  part  of  the  defendant.  In- 
deed, we  do  not  perceive  any  ground  upon  which  Green  and  Adams, 
fellow  servants  of  the  plaintiff,  could  be  deemed  at  fault ;  and,  if  they 
were  not  negligent,  the  defendant  surely  cannot  be  held  responsible 
because  they  failed  to  keep  the  plank  from  falling  down  the  incline. 
We  have  examined  all  the  authorities  cited  in  the  brief  of  plaintiff's 
counsel,  including  those  referred  to  in  his  supplemental  memorandum  ; 
but  none  of  them  goes  to  the  extent  of  upholding  a  recovery  upon  the 
facts  which  the  plaintiff  proved  or  offered  to  prove  in  this  case.  With 
the  sympathy  which  his  disabled  condition  naturally  excites,  we  have 
scrutinized  the  record  with  especial  care,  but  are  impelled  to  the  con- 
clusion that  he  failed  to  make  out  a  case  which  would  warrant  a  jury 
in  finding  the  defendant  guilty  of  negligence,  and  we  are  therefore 
of  opinion  that  the  verdict  in  its  favor  was  properly  directed.  The 
rule  of  law  which  is  believed  to  have  controlling  application  to  the  facts 
here  presented  is  stated  in  26  Cyc.  1092,  as  follows : 

**For  an  injury  which  results  from  pure  accident,  or  from  causes  whicli 
could  not  be  reasonably  anticipated,  unaccompanied  by  want  of  ordinary  care 
on  the  part  of  the  master,  he  is  not  liable." 
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In  our  judgment,  the  case  at  bar  is  such  a  case,  and  it  must  be  de- 
cided accordingly, 

[2]  It  is  argued,  however,  that  the  plaintiff  was  entitled  to  recov- 
er, or  to  have  his  case  submitted  to  the  jury,  because  he  was  injured 
in  the  performance  of  a  required  task  which  was  outside  his  contract 
of  employment.  But  we  are  clearly  of  opinion,  upon  the  undisputed 
facts  of  record,  that  this  contention  cannot  be  sustained.  In  the  first 
place  the  evidence  does  not  show  with  any  definiteness  or  certainty 
what  the  plaintiff  was  hired  to  do;  it  only  shows  what  he  actually 
did  during  the  few  days  he  had  been  at  work  before  the  accident. 
Under  the  circumstances  of  this  case,  and  in  the  absence  of  proof  to 
the  contrary,  we  think  it  cannot  be  said  that  the  particular  service  in 
which  he  got  hurt  was  not  a  service  which  he  could  be  properly  called 
upon  to  perform.  The  incline  down  which  the  plank  happened  to  fall 
was  a  part  of  the  plant  which  the  defendant  used  in  its  mining  opera- 
tions, and  any  incidental  service  in  or  about  that  plant  would  seem 
to  be  fairly  within  the  scope  of  his  employment.  But  a  more  conclu- 
sive answer  to  the  argument  here  considered  is  that  the  plaintiff  was 
not  sent  to  a  place  or  for  a  task  of  any  inherent  or  reasonably  an- 
ticipated danger.  Such  an  unforeseen  and  extraordinary  accident  as 
the  one  that  happened  was  just  as  liable  to  occur  at  the  tipple,  where 
he  had  been  working,  as  on  the  incline,  where  he  lost  his  limb.  In 
short,  the  work  in  which  he  was  sent  to  assist  exposed  him  to  no 
hazard,  which  was  apparent  or  probable,  and  his  injury  resulted  from 
a  pure  accident,  quite  beyond  the  range  of  experience  or  precaution. 

[3]  There  is  a  minor  assignment  of  error  which  should,  perhaps, 
receive  a  word  of  notice.  A  witness  for  the  plaintiff  was  asked  this 
question:  "Can  you  tell  what  effect  it  [the  plank]  would  have,  if  it 
had  struck  the  car?"  The  answer  was  excluded.  We  think  this  rul- 
ing clearly  correct,  because  the  question  called  for  an  opinion  which 
the  witness  was  not  competent  to  express,  and  which,  if  given,  would 
have  been  without  probative  value.  Moreover,  its  only  purpose  was 
to  show  that  the  plaintiff  was.  not  chargeable  with  contributory  neg- 
ligence because  he  jumped  off  the  car.  But  the  case  was  not  de- 
fended, and  could  not  be  defended,  on  that  ground.  It  was  perfectly 
natural  for  the  plaintiff  to  attempt  to  escape  by  jumping,  and  the 
most  prudent  and  careful  of  men  would  have  been  likely  to  do  what 
he  did  under  the  circumstances.  The  verdict  was  not  directed  against 
him  because  of  any  fault  on  his  part,  and  it  is  evident  that,  if  not 
free  from  contributory  negligence  as  a  matter  of  law,  the  jury  would 
have  been  amply  justified  in  finding  for  him  on  that  issue. 

The  record  discloses  no  reversible  error,  and  the  judgment  appealed 
from  will  therefore  be  affirmed. 
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(221  Fed.  350) 

In  re  DENNETT  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  15,  1915.    Rehearing  De- 
nied March  18,  1915.) 

No.  2417. 

1.  Judgment  ^=»342 — Opening  ob  Setting  Aside— Judgment  Entebed  With- 

out JUBISDICTION. 

W&ere  the  purpose  of  a  suit  by  a  stockholder  in  a  loan  association, 
brought  in  behalf  of  himself  and  all  others  similarly  situated,  was  not 
only  to  recover  for  the  benefit  of  the  association  property  wrongfully  trans- 
ferred by  its  officers  and  directors  to  a  trust  company,  but  to  wind  up  the 
affairs  of  the  association  and  distribute  the  property  among  its  stock- 
holders, and  intervening  petitions  disclosed  that  there  were  a  large  num- 
ber of  stockholders  who  had  been  induced  by  fraud  and  deceit  to  exchange 
their  stock  for  stock  in  the  trust  company,  and  who  were  entitled  to  be 
restored  to  their  rights  as  stockholders  in  the  loan  association,  a  decree 
which  did  not  protect  the  rights  of  creditors  and  of  such  of  the  exchang- 
ing stockholders  as  did  not  intervene,  nor  give  them  any  opportunity  to 
come  in  and  establish  their  rightful  claims  and  demands,  but  which,  on 
the  contrary,  foreclosed  and  precluded  their  rights,  was  beyond  the  juris- 
diction of  the  court;  and  hence  the  court  had  power,  after  the  expira- 
tion of  the  term  at  which  such  decree  was  rendered,  to  set  it  aside  on  the 
petition  of  stockholders  whose  rights  were  not  thereby  protected,  and  after 
a  hearing  to  enter  a  new  decree  properly  protecting  the  rights  of  all  par- 
ties. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  §§  668-671 ;  Dec. 
Dig.  <g=>342.] 

2.  Parties  <@=»34 — One  ob  More  Suing  on  Behalf  of  All  Interested. 

Where  the  parties  interested  are  very  numerous,  and  it  would  be  al- 
most impossible  to  bring  them  all  before  the  court,  the  court  will,  not- 
withstanding a  plea  of  the  want  of  parties,  proceed  to  a  decree. t 

3.  Corpobations  <©=>210 — Suits  fob  Dissolution— Parties. 

In  a  stockholder's  suit  to  recover  property  wrongfully  and  fraudulently 
transferred  by  the  officers  and  directors  of  a  corporation,  and  to  wind  up 
the  affairs  of  the  corporation  and  distribute  its  funds  among  the  stock- 
holders, the  creditors  of  the  corporation  should  have  been  made  parties 
and  given  an  opportunity  to  come  in  and  share  according  to  their  right 
in  the  distributive  funds  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §§  808-813; 
Dec.  Dig.  <&=>210.] 

4.  Cobporations  ^=»213 — Stockholder's  Action— Scope  of  Relief. 

In  a  stockholder's  suit  to  recover  for  the  benefit  of  the  corporation  prop- 
erty wrongfully  and  fraudulently  transferred  by  its  officers  and  directors 
to  a  trust  company,  and  to  wind  up  the  affairs  of  the  corporation,  where 
the  court  found  that  such  property  had  become  so  confused  and  insepa- 
rably commingled  with  the  property  of  the  trust  company  that  it  was 
impracticable  and  impossible  to  direct  and  enforce  a  retransfer,  it  was 
not  beyond  its  power  and  jurisdiction  to  declare  the  trust  company  a  trus- 
tee of  the  property  and  to  impress  a  lien  thereon  in  favor  of  the  stock- 
holders. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec.  Dig.  <g=»213.] 

At  Law.    Application  by  John  Dennett,  Jr.,  and  others  for  a  writ  of 
mandamus  directed  to  Hon.  William  H.  Sawtelle,  District  Judge  of  the 

^=;»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
t  See  note  at  end  of  case. 
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United  States  District  Court  for  the  District  of  Arizona  and  to  such 
court.    Writ  denied. 
See,  also,  215  Fed.  673,  131  C.  C.  A.  607. 

This  is  an  application  for  an  order  directed  to  the  District  Court  of  the 
United  States  for  the  District  of  Arizona,  and  the  honorable  judge  thereof, 
requiring  that  cause  be  shown  why  a  writ  of  mandamus  should  not  issue  out 
of  this  court  prohibiting  the  said  District  Court  and  the  Judge  thereof  from 
exercising  any  jurisdiction  over  the  final  decree  entered  in  the  cause  of 
Charles  W.  Clark,  complainant,  against  the  Arizona  Mutual  Savings  &  Loan 
Association  and  the  Arizona  Trust  Company,  defendants,  February  27,  1913, 
and  commanding  the  court  and  the  jujdge  thereof  to  expunge  from  the  records 
of  said  court  the  order  and  decree  of  March  12,  1914,  made  in  the  same  cause, 
and  to  desist  and  cease  from  exercising  jurisdiction  therein  contrary  to  and 
in  violation  of  the  terms  of  said  final  decree  of  February  27,  1913.  The  show- 
cause  order  was  granted,  and,  the  respondents  having  appeared  and  answered, 
cause  was  presented  as  to  whether  the  writ  should  properly  issue. 

The  cause  was  instituted  by  Charles  W.  Clark,  of  the  state  of  California, 
against  the  Arizona  Mutual  Savings  &  Loan  Association  and  the  Arizona 
Trust  Company,  both  of  the  state  of  Arizona.  For  convenience,  the  defend- 
ants will  be  called,  respectively,  the  Loan  Associaticin  and  the  Trust  Company. 
Clark  is  and  was  a  stockholder  in  the  Loan  Association,  and  complains  that 
the  association  is  insolvent,  but  that  the  officers  and  directors  thereof  have 
failed  and  neglected  to  dissolve  the  corporation,  to  liquidate  its  obligations, 
or  to  wind  out  its  business  and  distribute  its  assets,  and  further  that,  without 
the  knowledge  or  consent  of  complainant  and  many  others  similarly  situated, 
such  officers  and  directors  entered  into  a  corrupt  and  fraudulent  agreement 
with  certain  persons,  whose  names  are  unknown,  whereby  it  was  agreed  and 
understood  that  the  defendant  Trust  Company  should  be  organized  for  the 
purpose  of  taking  over  the  assets  of  the  Loan  Association,  and  that  there- 
after, when  said  Trust  Company  was  so  organized,  a  pretended  and  fraudulent 
agreement  was  entered  into,  whereby  the  Ix)an  Association  sold  and  transfer- 
red to  the  Trust  Company  all  of  its  assets  and  property,  including  the  good 
will,  in  consideration  that  the  Trust  Company  should  issue  and  deliver  1,300 
shares  of  its  capital  preferred  stock,  of  the  par  value  of  $100  per  share,  to 
the  Loan  Association,  it  being  understood  that  the  Loan  Association  would 
thereupon  suspend  its  operations  and  cease  doing  business ;  that  accordingly, 
in  the  latter  part  of  April  or  first  of  May,  1911,  the  Loan  Association  pretended 
to  sell,  assign,  transfer,  and  set  over  to  the  Trust  Company  all  of  its  said 
assets,  notes,  mortgages,  and  other  securities  of  every  kind  and  character, 
since  which  time  the  Trust  Company  has  exercised  exclusive  control  and  do- 
minion over,  and  has  dealt  with,  said  assets  and  securities  as  its  own  property, 
and  that  the  Loan  Association,  or  its  officers  and  directors,  or  a  majority  of  its 
stockholders,  were  possessed  of  no  right,  power,  or  authority  so  to  convey  or 
dispose  of  the  assets  of  the  Association. 

It  Is  further  charged  that,  by  reason  of  such  fraudulent  transfer  of  the 
assets  and  securities  of  the  Loan  Association,  the  said  Trust  Company,  its 
officers  and  directors,  became  and  were  trustees  of  such  property  for  the  bene- 
fit of  the  complainant  and  other  stockholders  similarly  situated,  but  that,  in 
furtherance  of  their  fraudulent  scheme,  they  sought  to  induce  the  stockhold- 
ers in  the  Loan  Association  to  exchange  their  stock  for  stock  in  the  Trust 
Company,  and  did  so  Induce  many  of  them  to  make  or  agree  to  make  such  ex- 
change ;  that  an  intimate  relationship  of  trust  and  confidence  exists  between 
the  officers  of  the  Trust  Company  and  the  officers  of  the  Ix>an  Association,  and 
that  the  officers  and  directors  of  both  said  defendants  have  willfully  violated 
their  duties  and  the  said  trust  and  confidence  which  should  have  existed  be- 
tween them  and  complainant  and  other  stockholders  similarly  situated,  in  that 
the  officers  and  directors  of  the  Trust  Company  have  dealt  with  such  property 
and  assets  for  their  own  private  and  selfish  ends  and  purposes,  and  without 
benefit  to  complainant  and  other  stockholders  similarly  situated,  and  have 
used  such  assets  and  property  of  the  Loan  Association  in  the  exploitation  of  ^ 
various  speculative  enterprises  in  which  the  Trust  Company  has  engaged,  and 
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have  commingled  such  property  with  the  Trust  Company's  own  and  after- 
acquired  property,  so  that  it  will  be  difficult,  if  not  impossible,  to  segregate 
the  same;  that  it  would  be  and  is  useless  and  futile  for  complainant  and 
other  stockholders  similarly  situated  to  demand  of  the  officers  and  directors 
of  the  Loan  Association  to  proceed  for  the  recovery  of  the  assets  unjustly  ap- 
propriated by  the  Trust  Company,  for  the  reason  it  would  require  said  officers 
and  directors  to  repudiate  their  own  acts,  and  hence  the  complainant  (em- 
ploying the  language  of  the  bill)  "brings  this  bill  in  equity  in  his  own  behalf 
and  in  behalf  of  all  others  similarly  situated,  to  the  end  that  the  transactions 
herein  set  forth  as  heretofore  made  between  the  defendants  above  named  be 
annulled  and  declared  void  and  held  for  naught,  and  to  the  end  that  an  ac- 
counting may  be  had  between  the  two  defendants  above  named,  and  between 
the  defendant  Loan  Association  and  your  orator  and  others  similarly  situated, 
and  to  the  end  that  the  property  and  assets  of  the  defendant  Loan  Association, 
in  which  your  orator  and  others  similarly  situated  has  and  have  respectively 
an  Interest,  may  be  conserved  and  protected,  and  that  a  receiver  of  the  de- 
fendant Loan  Association  may  be  forthwith  appointed,  with  full  powers  to 
acquire  and  take  possession  of  and  to  marshal  the  assets  of  the  defendant 
Loan  Association  in  whosesoever  hands  the  said  assets  and  properties  may  be, 
and  to  ascertain  the  amounts  due  and  owing  from  the  said  defendant  Loan  As- 
sociation to  your  said  orator  and  other  stockholders  thereof  similarly  situated, 
and  that  such  sums  of  money,  if  any,  as  may  be  due  and  owing  to  the  defend- 
ant Loan  Association  be  ascertained  and  determined,  and  that  your  orator 
and  others  similarly  situated,  who  may  desire  to  Intervene  herein  in  support  of 
this  bill  of  complaint  may  be  permitted  so  to  do,  and  that  your  orator  and 
such  persons  as  may  intervene,  as  aforesaid,  may  be  awarded  such  other  re- 
lief as  to  a  court  of  equity  may  seem  proper." 

The  complainant  prays  that  the  transactions  complained  against  be  an- 
nulled, that  a  restitution  of  the  assets  of  the  Loan  Association  be  had,  that 
an  accounting  between  the  defendants  be  had  and  taken,  and  also  between 
the  Loan  Association  and  complainant  and  other  stockholders  similarly  situ- 
ated, that  a  receiver  be  appointed,  and  that  the  affairs  of  the  defendant  Loan 
Association  be  wound  up,  and  its  assets  distributed  to  those  found  entitled 
thereto  and  for  general  relief. 

Later  there  was  filed  in  court  a  petition  of  intervention  by  39  persons,  4 
of  whom  claimed  to  be  stockholders  in  the  Loan  Association,  and  the  others 
claimed  to  have  been  stockholders  in  such  association,  but  had  previously 
exchanged  their  stock  for  stock  in  the  Trust  Company.  All  these,  in  support 
of  their  petition  to  intervene,  refer  to  complainant's  bill,  and  make  all  the 
allegations  thereof  part  of  their  petition,  except  so  much  of  paragraph  3  as 
relates  exclusively  to  the  complainant.  It  is  further  alleged  that  all  the  peti- 
tioners who  had  exchanged  their  stock  in  the  Loan  Association  for  stock  In 
the  Trust  Company  were  induced  to  do  so  by  fraud  and  deceit  practiced  on 
the  part  of  those  officers  and  directors  of  the  two  companies,  and  others  in 
collusion  with  them,  who  were  responsible  for  the  sale  and  transfer  of  the 
Loan  Association's  assets  to  the  Trust  Company,  and  that  the  transactions 
whereby  such  stock  was  exchanged  were  fraudulent  and  void;  the  petition 
setting  out  at  great  length  and  in  detail  the  specific  facts  constituting  the 
fraud.  The  petitioners  further  show  the  commingling  of  the  assets  of  the 
two  companies  and  the  insolvency  of  the  Trust  Company  also,  and  pray  that 
they  and  each  of  them  be  permitted  to  intervene,  and  as  to  those  of  them 
who  have  exchanged  their  stock  that  such  exchanges  be  rescinded  as  fraudu- 
lent and  void,  and  that  they  be  reinstated  to  their  former  holdings,  and  other- 
wise all  demand  relief  as  by  the  complainant's  bill.  Some  time  later  three 
other  petitions  for  Intervention  were  filed,  by  nonexchanging  and  exchanging: 
stockholders,  to  the  number  of  77,  with  like  allegations  as  In  the  preceding, 
and  demanding  like  relief. 

After  answer  and  replication,  the  court  made  and  entered  its  decree,  finding: 

First.  That  certain  of  the  Interveners  were  still  stockholders  in  the  Loan 
Association. 

Second.  That  certain  others  of  the  interveners  had  exchanged  their  stoc^ 
In  the  Loan  Association  for  stock  in  the  Trust  Company. 


Digitized  by 


Google 


IN  BE  DENNETT  425 

Third.  That  the  Loan  Association  was,  about  the  month  of  March,  1911, 
insolvent,  and  that  the  Trust  Company  was  organized  by  those  In  control  of 
the  Loan  Association,  the  purpose  of  said  organization  being  to  take  over  the 
assets  and  properties  of  the  Loan  Association,  and  to  engage  in  business  for 
itself. 

Fourth.  That  as  to  interveners  and  other  nonconsenting  stockholders  of 
the  Loan  Association,  who  had  not  transferred  their  stock  for  stock  in  the 
Trust  Company,  the  said  transfer  of  assets  and  property  was  unlawful  and 
invalid,  and  not  binding  upon  them. 

Fifth.  That  pursuant  to  such  purpose  all  the  assets  and  properties  of  the 
Loan  Association  were  transferred  to  the  Trust  Company,  which  latter  com- 
pany and  its  officers  have  dealt  with  them  as  their  own,  and  have  confused 
and  inseparably  commingled  such  assets  and  properties  with  those  of  the  Trust 
Company,  so  that  it  is  impracticable  and  impossible  to  direct  and  enforce  a 
retransfer  of  the  assets  and  properties  of  the  Loan  Association,  and  the  profits 
thereon. 

Sixtli.  That  the  exchanging  stockholders  were  induced  to  make  the  exchange 
of  their  stock  through  false  representations,  and  it  is  decreed  that  such  stock- 
holders, and  each  of  them,  be  restored  to  their  original  status  as  stockholders 
in  the  Loan  Association. 

Seventh.  And  to  the  end  that  the  rights  of  aU  of  the  interveners  herein 
and  of  the  outstanding  stockholders  in  the  defendant  Loan  Association  who 
never  exchanged  their  stock  therein  for  stock  in  the  defendant  Trust  Company 
may  be  adequately  preserved  and  protected,  the  court  hereby  confirms  the  sale 
and  transfer  of  all  of  the  assets  of  the  defendant  I^an  Association  to  the  de- 
fendant Trust  Company,  and  adjudges  that  complete  title  is  vested  in  the  de- 
fendant Trust  Company  of,  in,  and  to  all  of  the  assets  and  properties  of  what- 
soever kind  or  nature  heretofore  owned  by  the  defendant  Loan  Association, 
subject  only  to  the  lien  and  charges  hereinafter  specified. 

Eighth.  And  for  the  further  protection  of  the  rights  of  the  said  interveners 
and  the  said  stockholders  in  the  defendant  Ix>an  Association  who  never  ex- 
changed their  stock  therein  for  stock  in  the  defendant  Trust  Company  the 
court  adjudges  and  determines  that  all  of  the  assets  and  properties  now  or 
hereafter  owned  or  acquired  by  the  defendant  Trust  Company  be,  and  they 
hereby  are,  impressed  with  the  trust  and  lien  in  favor  of  each  of  the  said 
interveners  named  herein  to  the  extent  and  amount  set  opposite  the  names  of 
each,  and  in  favor  of  the  stockholders  in  the  defendant  Loan  Association  who 
never  exchanged  their  stock  therein  for  stock  in  the  Trust  Company  for  the 
amounts  heretofore  paid  In  by  such  last  named  persons  in  the  following  names 
and  amounts  (setting  them  out). 

The  remaining  paragraphs  deal  with  directions  to  the  temporary  receiver, 
the  disposition  of  counsel's  and  receiver's  compensation,  and  the  appointment 
of  a  permanent  receiver  for  both  the  Loan  Association  and  the  Trust  Company, 
with  directions  to  such  permanent  receiver,  after  payment  of  certain  costs 
and  allowances,  to  "pay  pro  rata  in  equal  shares  to  each  and  all  of  the  In- 
terveners herein  and  to  the  stockholders  of  the  defendant  Loan  Association 
named  in  the  preceding  eighth  paragraph  such  stuns  of  money  as  may  be  re- 
ceived by  such  permanent  receiver  until  the  said  Interveners  and  the  said 
nonexchanging  Loan  Association  stockholders  named  in  the  preceding  eighth 
paragraph  are  paid  in  full  the  amounts  set  opposite  their  respective  names 
herein,"  and  the  balance,  if  any  remain,  to  the  Trust  Company. 

Tills  decree  was  entered  February  27,  1913.  The  term  of  court  expired 
April  5,  1913.  On  that  day,  but  after  the  adjournment  of  the  court  for  the 
term,  J.  L.  Waring  and  a  number  of  others,  all  of  whom,  except  one,  namely 
John  Wagner,  were  stockholders  in  the  Trust  Company,  but  had  theretofore 
exchanged  Loan  Association  stock  for  their  Trust  Company  stock,  filed  a  peti- 
tion in  intervention  adopting  the  allegations  of  complainant's  bill,  and  also 
the  allegations  of  the  petitions  of  preceding  interveners  wheresoever  applicable, 
and  prayed  that  the  decree  of  February  27,  1913,  be  set  aside  and  held  for 
naught,  and  that  the  case  be  referred,  and  that  they  be  allowed  to  intervene, 
and  for  relief  on  a  like  basis  as  preceding  interveners,  but  further  that  an 
accounting  be  had  between  the  Loan  Association  and  the  Trust  Company,  and 
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for  otber  relief.  Later,  about  July  15, 1913,  these  petitioners  and  many  others 
filed  another  petition  In  the  cause,  seeking  practically  the  same  relief.  Still 
later,  to  wit,  on  March  12,  1914,  the  cause  having  been  brought  on  for  hear- 
ing, the  court  directed  a  modification  of  the  decree  of  February  27,  1913,  and 
the  restoration  of  the  assets  and  property  of  the  Loan  Association  by  the  Trust 
Ck>mpany,  and  a  vacation  of  all  contracts  and  agreements  between  the  com- 
panies, whereby  such  assets  and  property  were  transferred  to  the  Trust  Com- 
pany, that  an  accounting  be  had  before  the  standing  master,  and  that  the  peti- 
tioners be  allowed  to  Intervene. 

William  M.  Seabury,  of  Phoenix,  Ariz.,  for  petitioners. 

George  J.  Stoneman,  Reese  M.  Ling,  O.  T.  Richey,  Benton  Dick,  and 
J.  E.  Morrison,  all  of  Phoenix,  Ariz.,  and  R.  E.  Morrison,  of  Prescott, 
Ariz.,  for  respondent. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as  above). 
[  1  ]  That  the  term  of  court  had  expired  at  which  the  first  decree  was 
made  and  entered  no  one  questions,  and  that  a  court  is  without  power 
or  authority  to  modify,  set  aside,  or  open  up  a  decree,  rendered  properly 
within  the  scope  of  the  pleadings,  after  the  expiration  of  the  term  at 
which  it  was  given  and  entered,  is  likewise  conceded.  But  it  is  in- 
sisted by  respondent  and  counsel  that  the  court  exceeded  its  jurisdic- 
tion in  entering  the  decree,  for  that  the  relief  granted  was  such  as  the 
court  could  not  properly  administer. 

The  manifest  theory  and  purpose  of  the  original  bill  is  and  was,  first, 
to  redress  a  wrong  done  by  the  Loan  Association,  its  stockholders 
participating  therein,  and  its  directors  and  officers,  in  fraudulently,  and 
without  legal  or  rightful  authority,  transferring  its  property  and  assets 
to  the  Trust  Company ;  and,  secondly,  to  wind  out  the  affairs  of  the 
Loan  Association,  it  being  alleged  that  it  was  insolvent  and  disabled 
from  continuing  further  with  the  business  for  which  it  was  organized 
and  incorporated.  Very  naturally,  the  first  relief  was  to  recover  back 
the  properties  that  had  gone  into  the  hands  of  the  Trust  Company 
fraudulently.  This  must  needs  be  for  the  benefit  of  the  corporation, 
the  Loan  Association  as  a  corporate  entity,  and  not  for  the  individual 
benefit  of  the  stockholders,  or,  in  a  more  limited  sense,  for  the  stock- 
holders suing.  In  such  cases,  as  is  said  in  Dewing  v.  Perdicaries,  96 
U.S.  193, 198  (24  L.Ed.  654): 

"The  avails  of  the  litigation,  if  there  be  any,  go  to  the  corporation,  and  are 
a  part  of  its  means,  as  if  it  had  Itself  sued  and  recovered." 

See,  also,  Howe  v.  Barney  et  al.  (C.  C.)  45  Fed.  668. 

If  the  relief  were  not  to  extend  further,  the  purpose  of  the  suit  would 
be  at  an  end  when  the  property  was  recovered  and  restored  to  the 
Trust  Company.  The  suit  being  by  a  stockholder,  in  his  own  behalf 
and  that  of  all  other  stockholders  similarly  situated,  it  is  clear  that  the 
interests  of  all  would  be  subserved  by  the  general  decree  restoring  the 
property. 

[2]  But  the  bill  contemplates  the  restoration  of  the  property  to  an 
insolvent  concern,  and  the  winding  up  of  its  business.    In  this  the  stock- 
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liolders  have  a  concern  individually,  and  each  is  solicitous  that  the 
proper  proportion  of  the  proceeds  of  the  assets  shall  be  paid  to  him. 
The  suit  then  becomes  one,  in  its  ultimate  analysis,  for  the  distribution 
of  ftmds  among  stockholders  according  as  each  is  entitled  in  his  in- 
dividual right.  In  such  a  suit,  all  persons  interested  should  be  made 
parties,  unless  it  is  one  falling  within  certain  well-recognized  excep- 
tions. One  of  these  exceptions  is  where  the  parties  are  very  numerous, 
and  the  court  perceives  that  it  will  be  almost  impossible  to  bring  them 
all  before  it.  In  this  and  analogous  cases,  if  the  bill  purports  to  be, 
not  merely  on  behalf  of  the  plaintiffs,  but  of  all  others  interested  and 
similarly  situated,  the  court  will,  notwithstanding  a  plea  of  the  want  of 
parties,  proceed  to  a  decree.  The  principle  which  forms  the  basis  of 
the  exception  is: 

"That  the  court  must  either  wholly  deny  the  plaintiffs  an  equitable  relief 
to  which  they  are  entitled,  or  grant  it  without  making  other  persons  parties ; 
and  the  latter  it  deems  the  least  evil,  as  It  can  consider  other  persons  as  quasi 
parties  to  the  record,  at  least  for  the  purpose  of  taking  the  benefit  of  the 
decree,  and  of  entitling  themselves  to  other  equitable  relief,  if  their  rights  are 
jeoparded."    West  v.  RandaU  et  al.,  29  Fed.  Cas.,  pages  718,  723,  No.  17,424. 

The  whole  doctrine  is  concisely  stated  by  Mr.  Justice  Nelson  in 
Smith  V.  Swormstedt,  16  How.  288,  303  (14  L.  Ed.  942),  as  follows : 

"Where  the  parties  interested  in  the  suit  are  numerous,  their  rights  and  lia- 
bilities are  so  subject  to  change  and  fluctuation,  by  death  or  otherwise,  that  it 
would  not  be  possible,  without  very -great  inconvenience,  to  make  all  of  them 
parties,  and  would  oftentimes  prevent  the  prosecution  of  the  suit  to  a  hearing. 
For  convenience,  therefore,  and  to  prevent  a  failure  of  justice,  a  court  of  eq- 
uity permits  a  portion  of  the  parties  in  interest  to  represent  the  entire  body, 
and  the  decree  binds  all  of  them  the  same  as  if  all  were  before  the  court. 
The  legal  and  equitable  rights  and  liabilities  of  all  being  before  the  court  by 
representation,  and  especially  where  the  subject-matter  of  the  suit  is  common 
to  all,  there  can  be  very  little  danger  but  that  the  interest  of  all  will  be  prop- 
erly protected  and  maintained." 

As  to  the  particular  exception,  see,  also,  McArthur  v.  Scott,  113  U.  S. 
340,  391,  5  Sup.  Ct.  652,  28  L.  Ed.  1015.  See,  also,  Davis  v.  Peabody, 
170  Mass.  397,  400,  49  N.  E.  750,  and  March  v.  Eastern  Railroad  Co., 
40  N.  H.  548,  566,  71  Am.  Dec.  732. 

Such  in  fact  is  the  equity  rule  prescribed  by  the  Supreme  Court,  being 
No.  38,  as  follows: 

"When  the  question  is  one  of  common  or  general  interest  to  many  persons 
constituting  a  class  so  numerous  as  to  make  it  impracticable  to  bring  them  all 
before  the  court,  one  or  more  may  sue  or  defend  for  the  whole." 

The  rule  before  the  late  revision  was  qualified  by  the  clause : 

"But  in  such  cases  the  decree  shall  be  without  prejudice  to  the  rights  and 
claims  of  the  absent  parties." 

The  rule,  says  Mr.  Bates,  in  his  work  on  Federal  Equity  Procedure 
(section  61,  vol.  1),  is  declaratory  of  the  rule  as  it  previously  existed; 
this  without  the  modification  by  the  clause  above  quoted,  and  as  it 
stands  under  the  revised  rules. 

There  must  come  a  time  in  such  a  proceeding  where  a  suit  is 
brought  by  persons  of  a  class  in  their  representative  capacity  as  repre- 
senting the  whole  who  may  come  in  and  contribute  to  the  expenses  of 
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the  suit  and  share  in  the  recovery,  as  this  one  was,  when  the  judgment 
or  decree  will  become  final  and  binding  as  to  all,  as  otherwise  there 
could,  in  many  cases,  be  no  end  to  the  litigation.  But  in  this  relation 
it  is  well  to  pay  heed  to  Judge  Story's  cautious  admonition.  He  says, 
in  West  v.  Randall  et  al.,  supra : 

"Yet,  In  these  cases,  so  solicitous  Is  the  court  to  attain  substantial  justice, 
that  it  will  permit  the  other  parties  to  come  in  under  the  decree,  and  take 
the  benefit  of  it,  or  to  show  it  to  be  erroneous,  and  award  a  rehearing,  or  will 
entertain  a  bill  or  petition,  which  shall  bring  the  rights  of  such  parties  more 
distinctly  before  the  court,  if  there  be  certainty  or  danger  of  injury  or  in- 
justice." 

As  to  the  question  of  the  finality  of  such  a  suit,  it  is  declared  by 
Chancellor  Walworth,  in  Gardner  v.  Heyer,  2  Paige  (N.  Y.)  11,  19, 
that: 

"If  such  parties  neglect  to  come  in  under  the  decree,  after  a  reasonable 
notice  to  them  for  that  purpose,  the  fund  will  be  distributed  without  reference 
to  any  unliquidated  or  unsettled  claims  which  they  might  have  had  upon 
the  same.  But  if  the  rights  of  such  absent  parties  are  known  and  ascertained 
by  the  proceedings  in  the  suit,  proylsion  will  be  made  for  them  in  the  decree." 

And  in  Kerr  et  al.  v.  Blodgett  et  al.,  48  N.  Y.  62,  67,  the  court  says : 

"In  such  a  suit,  when  an  order  or  a  decree  for  an  accounting  is  once  made, 
under  which  all  creditors  are  authorized  to  come  in  and  present  their  de- 
mands, it  operates  as  an  interlocutory  judgment,  in  favor  of  each  and  every 
creditor  of  the  fund,  whether  he  actually  comes  in  or  not,  as  effectually  as  if 
he  had  been  named  and  had  appeared  as  a  party;  and  after  such  an  order 
is  made,  no  other  creditor  will  be  allowed  to  bring  or  to  proceed  with  a  sepa- 
rate suit  for  relief,  but  he  must  prove  his  claim  and  seek  his  relief  in  that 
suit.  If  he  fails  to  come  in  and  prove  his  claim  before  the  final  decree  for 
distribution,  he  will  be  too  late,  and  his  claim  will  be  barred,  as  it  certainly 
would  after  the  fund  was  distributed  under  the  decree.  After  the  decree,  and 
before  distribution,  a  creditor  who  has  not  proved  his  claim  may,  upon  a 
satisfactory  excuse  for  his  default,  apply  to  the  court,  in  that  action,  to  be  let 
in,  and  the  court  may  open  his  default,  as  in  other  cases,  upon  such  terms 
as  may  be  proper." 

But  the  procedure  seems  to  be  for  the  court  to  enter  an  interlocutory 
order,  whereby  all  parties  interested  are  required  to  come  in  and  prove 
their  demand.  When  such  a  judgment  is  entered,  as  held  by  the  court 
in  Hirshfeld  v.  Fitzgerald,  157  N.  Y.  166,  180,  51  N.  E.  997,  1000 
(46  L.  R.  A.  839),  it  is  effectual  for  all  interested  parties  (in  that  case 
creditors),  "for  the  court  then  gives  them  an  opportunity  to  come  in, 
prove  their  claims,  and  share  in  the  recovery.  If,  however,  they 
neglect  to  come  in  and  be  made  parties  at  such  time,  they  will  be  barred 
and  not  permitted  to  share  in  the  distribution  of  the  fund." 

[3]  Now,  advancing  further  in  the  analysis  of  the  cause  and  the 
parties,  we  find  there  are  two  classes  of  stockholders,  namely,  those 
who  have  not  exchanged  their  stock  in  the  Loan  Association  for  stock 
in  the  Trust  Company,  and  those  who  have  exchanged  their  stock,  but 
who  seek  to  be  reinstated  in  their  original  right.  These  latter,  such  as 
have  appeared,  came  in  by  intervention.  But  many  others  of  the 
same  class  did  not  come  in  or  seek  to  intervene  prior  to  the  entry  of 
the  decree,  and  they  are  not  taken  care  of  by  the  decree,  as  it  takes 
care  of  many  nonexchanging  stockholders  not  made  parties  to  the  suit 
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either  as  plaintiffs  or  by  intervention.  And,  furthermore,  in  such  a 
suit  the  creditors  should  be  made  parties  or  given  their  opportunity  to 
come  in  and  share,  according  to  their  right,  in  .the  distributive  funds 
of  the  defunct  corporation.  As  fitting  the  conditions  here  present,  the 
rule  is  stated  thus : 

"In  cases  where  the  stockholders  sue  the  directors  of  a  dissolved  corpora- 
tion, on  the  ground  that  they  have  grossly  mismanaged  its  affairs,  in  that 
they  have  permitted  directors  to  take  control  of  the  corporate  funds  and  other 
assets  and  appropriate  them  to  their  own  use  and  the  benefit  of  their  individ- 
ual creditors,  the  bill  should  be  so  framed  as  to  allow  the  creditors  of  the 
corporation  to  come  in  and  be  made  parties,  since  they  have  a  direct  interest 
in  the  subject  of  the  controversy.  Stated  in  another  way,  the  biU  should  be 
brought,  not  only  in  behalf  of  the  other  stockholders,  but  also  in  behalf  of  the 
creditors."    Section  4636,  Thompson  on  Corporations  (2d  Ed.). 

This  is  apparent,  because  there  can  be  no  adequate  or  equitable  wind- 
ing out  of  the  business  of  any  concern  unless  the  rights  of  the  creditors 
are  properly  conserved.  Now,  in  view  of  the  law  and  the  practice  in 
such  cases,  considering  the  nature  of  the  suit  and  the  scope  of  the 
pleadings,  namely,  eventually  to  wind  out  the  business  of  the  Loan 
Association  (developing  really  into  a  receivership  for  the  Trust  Com- 
pany), that  many  of  the  exchanging  stockholders  were  not  protected 
by  the  decree,  and  that  the  creditors  of  the  Loan  Association  are  not 
taken  into  account,  nor  were  they  given  an  opportunity  in  any  way  of 
coming  in  and  establishing  their  rightful  claims  and  demands,  we  are 
of  the  opinion  that  the  court  was  without  authority  to  make  and  enter 
a  decree  foreclosing  and  precluding  their  rights  in  the  premises.  The 
decree  of  February  27,  1913,  in  effect  does  that,  and  we  hold,  there- 
fore, that  the  decree  of  March  12,  1914,  was  not  beyond  the  jurisdic- 
tion of  the  court  to  make,  and  should  not  be  expunged. 

We  come  to  this  conclusion  not  unmindful  of  the  reasoning  of  coun- 
sel that  the  decree  provides  for  all  the  nonexchanging  stockholders,  as 
if  the  exchanging  stockholders — that  is,  those  who  had  exchanged 
their  stock  in  the  Loan  Association  for  stock  in  the  Trust  .Company 
— were  not  strictly  entitled  to  come  in  and  be  made  parties  to  the 
suit.  But  the  intervening  petitions  disclosed  the  fact  that  there  was 
a  large  number  of  exchanging  stockholders  entitled  to  essentially  the 
same  relief  as  the  nonexchanging  stockholders,  and,  while  not  absolute- 
ly of  the  same  class,  that  they  were  similarly  situated,  and  it  became 
at  once  manifest  that  the  suit  could  not  be  equitably  disposed  of  with- 
out extending  to  them  the  same  privilege  as  to  the  nonexchanging  stock- 
holders. Their  interests  ought  therefore  to  have  been  conserved  as 
well,  or  the  proper  steps  taken  to  prevent  them  from  further  participa- 
tion, should  they  not  make  known  their  demands. 

[4]  We  may  add,  by  reason  of  the  point  being  strongly  urged  by 
the  respondent,  that  we  are  firmly  impressed  that  it  was  not  beyond 
the  power  and  jurisdiction  of  the  court  to  declare  the  Trust  Company 
trustee  of  the  property  and  assets  of  the  Loan  Association,  and  to  im- 
press a  lien  upon  the  property  in  favor  of  the  stockholders.  The  rem- 
edy is  a  common  one,  and  well  within  the  scope  of  the  relief  grantable 
under  the  pleadings.  Erie  R.  Co.  v.  Dial,  140  Fed.  689,  691,  72  C.  C. 
A.  183 ;  Jones  v.  Missouri-Edison  Electric  Co.,  144  Fed.  765,  778,  75 
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C.  C.  A.  631 ;   Smith  v.  Township  of  Au  Ores,  Mich.,  150  Fed.  257, 
261,  80  C.  C.  A.  145,  9  L.  R.  A.  (N.  S.)  876. 

But,  for  the  reasons  hereinbefore  stated,  mandamus  will  be  denied. 

NOTE. 
Gronnds  for  Omitting  or  Dispensing  witk  Parties  Defendant* 

(U.  S.)  Rev.  St  §  737,  provides  that  when  a  defendant  Is  not  an  Inhab- 
itant, nor  within  the  district  where  suit  is  brought,  and  does  not  appear,  the 
court  may  adjudicate  the  matter  between  the  parties  before  It,  and  a  non- 
joinder of  parties,  not  inhabitants  nor  found  in  the  district,  shall  not  abate 
or  defeat  the  suit  A  citizen  of  Illinois  filed  a  bill  for  accounting  against 
citizens  of  Wisconsin,  executors  of  an  estate,  and  alleged  that  one  L.  was  also 
executor,  but  was  a  citizen  of  Illinois,  outside  the  jurisdiction,  and  therefore 
not  made  a  defendant  Held^  that  L.,  having  qualified  and  acted  as  executor, 
was  such  an  indispensable  party  that  a  demurrer  for  his  nonjoinder  must  be 
sustained,  notwithstanding  the  statute. — ConoUy  v.  Wells  (C.  C.)  33  Fed.  205. 

(U.  S.)  If  a  proper  party  is  incapable  of  being  made  a  party  to  the  suit 
because  beyond  the  jurisdiction,  or  if  his  joinder  would  oust  the  jurisdiction 
of  the  court  as  to  other  parties  before  it,  suit  may  proceed  without  him,  and 
the  decree  will  not  affect  his  interests. — Rogers  v.  Penobscot  Min.  Ca,  154  Fed. 
C06,  83  C.  C.  A.  380. 

(Cal.)  Where,  In  an  action  on  a  contractor's  bond  signed  by  two  sureties 
jointly,  the  complaint  alleged  that  one  of  them  was  absent  from  the  state  and 
without  the  jurisdiction  of  the  court,  it  was  not  necessary  to  make  such  ab- 
sent surety  a  party  to  the  suit  in  order  to  recover  a  personal  judgment — ^Tally 
V.  Ganahl,  90  Pac.  1049. 

(Ind.)  Where  defendants  were  not  made  parties  to  the  original  complaint 
and  were  not  brought  into  court  by  plaintiff,  but  by  the  original  defendant.  It 
was  not  necessary  for  plaintiff  to  name  them  in  his  complaint — ^Hall  v.  Craig, 
25  N.  E.  538,  125  Ind.  523. 

(Iowa)  Impossibility  of  bringing  in  necessary  parties  is  an  excuse  for  not 
doing  so,  even  in  equity. — Searles  v.  Northwestern  Mut  Life  Ins.  Co.  of  Mil- 
waukee, 126  N.  W.  801. 

(La.)  The  rule  that  all  parties  in  Interest  must  be  parties  to  the  suit  Is 
only  relaxed  where  it  would  be  extremely  dlflicult,  inconvenient,  or  expensive. 
— Allard  v.  Orleans  Nav.  Co.,  14  La.  27. 

(Mass.)  In  a  proceeding  to  compel  performance  of  a  contract  of  sale  of 
land  under  a  mortgage  foreclosure,  the  objection  that  neither  the  administra- 
tor nor  the  heirs  of  the  Immediate  purchaser  at  the  sale  were  made  parties  is 
obviated  by  the  findlug  of  the  master  that  defendant  did  not  become  bound 
by  the  contract  of  sale  nor  acquire  an  Independent  title. — ^Atkins  v.  Atkins, 
80  N.  E.  806,  11  L.  R.  A.  (N.  S.)  273. 

(Mich.)  In  a  bill  Involving  the  rights  and  Interests  of  a  corporation  and 
Its  stockholders,  an  allegation  that  one  of  the  parties  Interested  had  died  In 
another  state,  and  that  since  his  death  diligent  inquiry  has  been  Instituted 
to  ascertain  who  and  where  his  heirs  were,  that  they  could  not  be  found,  and 
that  they  were  nonresidents  of  the  state.  Is  Insufficient  to  excuse  failure  to 
join  the  heirs  of  the  deceased  party  as  defendants. — Westcott  v.  Minnesota, 
Mln.  Co.,  23  Mich.  145. 

(Mo.)  The  fact  that  plaintiff  was,  by  rule  of  court,  compelled  to  dismiss 
his  suit  as  to  a  necessary  party  defendant,  by  reason  of  his  inadvertence  in 
bringing  the  suit,  does  not  dispense  with  the  necessity  of  the  joinder  of  su(^ 
party  in  order  to  sustain  the  action  as  against  the  other  defendants. — Man- 
cuso  V.  City  of  Kansas  City,  74  Mo.  App.  138. 

(Mo.)  The  rule  that  all  persons  materially  Interested,  legally  or  bene- 
ficially. In  the  subject-matter  of  a  suit  must  be  made  parties,  either  as  plain- 
tiffs or  defendants,  however  numerous,  so  that  the  decree  may  be  complete 
between  the  parties.  Is  subject  to  the  exception  that  a  person  beyond  the  Juris- 
diction of  the  court  may  be  omitted,  where  his  Interest  in  relation  to  tlie 
matter  involved  Is  such  that  a  decree  may  be  pronounced  without  affecting 
Ws  rights.— I^yden  v.  Owen,  129  S.  W.  984. 
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(N.J.)  An  Incorporated  railroad  company,  not  being  able  to  borrow  mon- 
ey on  the  credit  of  the  companj^,  A.,  B.,  C,  and  others,  members  of  the  cor- 
poration, borrowed  it,  and  loaned  it  to  the  corporation  on  a  mortgage  of  the 
road,  etc.  Certain  other  stockholders  of  the  company  entered  into  an  agree- 
ment with  A.,  B.,  and  C,  that  they,  or  such  of  them  as  should  at  the  time 
be  able,  would  bear  an  equal  proportion  of  any  deficiency,  if  any,  that  should 
be  found  to  exist  after  the  sale  of  the  mortgaged  property.  The  mortgaged 
property  being  sold,  a  deficiency  was  found  to  exist,  and  A.,  B.,  and  C.  brought 
their  bill,  charging  that  certain  persons,  naming  them,  parties  to  said  agree- 
ment, were  unable  to  pay  their  proportions,  and  that  certain  others,  naming 
them,  were  able.  The  latter  only  were  made  defendants  to  the  bill,  and  the 
bill  prayed  for  discovery,  relief,  etc.  Held,  that  all  the  parties  to  the  agree- 
ment aforesaid  should  have  been  made  parties  defendant  in  the  bill. — Black 
V.  Shreeve,  7  N.  J.  Eq.  (3  Halst.  Ch.)  440. 

(N.  J.)  In  a  suit  by  heirs  of  a  deceased  vendee,  who  claimed  by  parol  con- 
tract against  a  purchaser  who  claimed  under  a  subsequent  deed,  the  bill  al- 
leged that  the  purchaser  had  notice  of  the  parol  contract  and  sought  a  decree 
for  specific  performance  against  Mm.  Held,  that  the  fact  that  the  heirs  were 
also  bona  fide  creditors  of  the  vendee  would  not  cure  the  defect  in  the  bill 
arising  from  a  failure  to  make  the  administrator  of  the  deceased  vendee  a 
party.— Downing  V.  Rlsley,  15  N.  J.  Eq.  (2  McCart)  93, 

(N.  Y.)  A  plaintiff  cannot  anticipate  that  a  person  jointly  liable  with  de- 
fendant would  avail  himself,  if  made  a  party  to  the  suit,  of  the  defense  of 
the  statue  of  limitations,  and  on  that  ground  omit  to  make  such  person  a 
party  defendant. — Hyde  v.  Valkenburgh,  1  Daly,  416. 

(Tex.)  Where  names  of  persons  are  unlmown  and  cannot  be  ascertained, 
the  action  may  proceed  without  them,  although,  if  known,  they  would  be  nec- 
essary parties. — ^Bailey  v.  Morgan,  13  Tex.  342. 

(Va..)  A.  conveyed  to  G.  land  in  trust  to  secure  a  debt,  with  the  power  of 
sale,  and  conditioned  to  be  void  if  the  debt  should  be  paid  l>efore  a  specified 
date.  Afterwards  A.  conveyed  to  R.  and  P.  10  acres  of  the  tract,  and  the 
debt  to  G.  was  paid  before  the  specified  date.  Subsequently  P.  was  charged 
in  execution  and  took  the  oath  of  insolvency.  He  thereafter,  with  the  as- 
sent of  his  judgment  creditor,  conveyed  an  undivided  moiety  in  the  10  acres 
to  li.,  another  creditor,  in  trust  that  L.  should  sue  for  the  moiety  and  its 
profits,  and  after  the  recovery  should  sell  the  land,  and  out  of  the  proceeds 
and  profits  recovered  pay  the  expenses  of  the  suit  and  the  debts  secured,  and 
the  surplus,  if  any,  to  P.  L.  and  P.  and  the  judgment  creditor  filed  a  bill 
against  defendants,  holding  adverse  possesion  of  the  land,  and  R.,  to  whom 
the  10  acres  were  conveyed  jointly  with  P.,  and  sought  a  recovery  against  the 
adverse  defendants,  and  partition  between  R.  and  P.,  and  the  application  of 
the  funds  according  to  the  deed  to  L.  It  was  admitted  that  the  person  who 
was  sheriff  of  the  county  where  P.  resided  when  he  took  the  oath  of  insol- 
vency was  dead,  and  the  necessity  of  conventing  the  heirs  of  the  sheriff  was 
waived.  Held  a  sufficient  excuse  for  not  bringing  the  sheriff's  representatives 
before  the  court — ^Ruffners  v.  Lewis'  Ex'rs,  7  Leigh,  720,  30  Am.  Dec.  513. 

(Wis.)  A  plea  in  abatement  for  defect  of  parlies  defendant,  which  alleges 
that  256  persons,  naming  them,  are  necessary  parties,  does  not  show  that  it  is 
impracticable  to  bring  all  such  persons  into  the  suit,  and  the  court  will  not 
assume  that  it  is  impracticable  simply  because  they  are  numerous. — Castle  v. 
City  of  Madison,  89  N.  W.  156,  113  Wis.  346. 
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(220  Fed.  822) 

MEYER  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  8,  1915.) 

No.  2704. 

1.  Bankbuptcy  <@=>494 — Criminal   OffensesMIJoncealment   of  Pbopebty— 

Sufficiency  of  Indictment. 

An  indictment  charging  a  bankrupt  with  concealing  property  from  his 
trustee,  which  commenced  with  averments  substantially  following  the 
language  of  the  statute  and  alleged  the  bankrupt's  acquisition  of  such 
property,  the  appointment  of  a  receiver,  that  while  he  was  a  bankrupt 
he  knowingly,  willfully,  and  fraudulently  concealed  such  property  from 
the  receiver,  that  a  trustee  was  selected,  appointed,  and  qualified,  and 
that,  after  such  selection,  etc.,  the  bankrupt  continued  to  conceal  know- 
ingly, fraudulently,  willfully,  and  unlawfully  from  the  trustee,  such 
property  belonging  to  the  estate  in  bankruptcy,  and  while  he  was  a  bank- 
rupt, charged  an  offense  under  Bankr.  Act  July  1,  1898,  c.  541,  §  29b, 
30  Stat.  554  (Comp.  St.  1913,  §  9613),  providing  that  a  person  shall  be 
punished  as  therein  provided  upon  conviction  of  the  offense  of  know- 
ingly and  fraudulently  concealing  while  a  bankrupt  from  his  trustee  any 
of  the  property  belonging  to  his  estate  in  bankruptcy,  since  it  was  suffi- 
ciently plain  therefrom  that  it  was  the  Continuance  of  the  concealment 
after  the  appointment  and  qualification  of  the  trustee  that  was  made 
the  basis  of  the  criminal  charge  preferred,  and  the  unnecessary  averment 
as  to  the  concealment  from  the  receiver  did  not  impair  the  sufficiency 
of  the  indictment. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  CJent.  Dig.  §  911;  Dec. 
Dig.  <©=>494.] 

2.  Bankbuptcy    <g=>494 — Cbiminal   Offenses— Concealment   of   Pbopebty— 

Sufficiency  of  Indictment. 

As  Bankr.  Act,  §  29b,  does  not  make  a  demand  on  a  bankrupt  for  profh 
erty  concealed  from  his  trustee  a  prerequisite  to  the  commission  of  the 
offense  of  concealing  such  property,  an  indictment  was  not  demurrable 
for  failure  to  allege  such  a  demand. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  911;  Dec. 
Dig.  <®=»494.] 

3.  Witnesses  <©=»268 — Cboss-Examination- Scope. 

On  the  trial  of  a  bankrupt  for  concealing  property  from  his  trustee 
in  bankruptcy,  the  prosecution  introduced  evidence  tending  to  prove 
such  concealment,  and  that  it  was  a  part  of  a  scheme  or  plan  manifested 
by  that  and  other  similar  transactions.  The  trustee  testified  that  he 
made  a  demand  on  defendant  for  the  assets  of  the  estate,  and  that  he 
made  it  previous  to  the  bringing  of  a  suit  to  recover  an  automobile  and 
a  diamond  ring.  On  cross-examination  he  was  asked  whether  that  was 
the  suit  which  he  dismissed  for  want  of  evidence,  to  which  question  an 
objection  was  sustained.  Held  error,  as  the  jury  might  have  inferred 
from  the  trustee's  testimony  that  the  assets  of  the  estate  had  been  re- 
duced by  withholding  or  concealing  articles  of  luxury,  and  might  have 
drawn  an  inference  unfavorable  to  accused,  and  accused  was  entitled  to 
show  by  explanatory  or  rebutting  evidence  that  the  circumstance  was 
not  capable  of  supporting  an  unfavorable  inference,  and  he  was  not  con- 
fined to  his  remedy  by  a  motion  to  strike  out. 

[Kd.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  §§  931-948,  950 ; 
Dec.  Dig.  <®=»268.] 

4.  Criminal  Law  <®=»1170% — ^Appeal— Habbiless  Ebbob— Evidence. 

The  exclusion  of  such  question  was  not  rendered  harmless  by  accused's 
testimony  that  the  automobile  was  the  property  of  his  wife,  and  was 
given  to  her  by  her  brother,  especially  where  such  testimony  was  given 
in  answer  to  a  question  as  to  whether  he  did  not  sport  in  an  auto  two 
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or  three  days  before  the  adjudication,  and  fly  aronnd  the  city  just  a 
few  days  after  he  was  adjudicated  a  bankrupt,  and  where  the  prosecution 
introduced  evidence  which,  if  believed,  was  well  calculated  to  discredit  any 
testimony  the  bankrupt  might  give. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  3129- 
3135 ;   Dec.  Dig.  <8=s>1170%.] 

6.  Bankbuptct  ^=>495 — Criminal  Offenses— Concealment  of  Pboperty— 
kvidence. 

On  the  trial  of  a  bankrupt  for  concealing  assets  from  the  trustee  in 
bankruptcy,  a  question  asked  the  bankrupt  on  cross-examination  as  to 
whether  he  sported  in  a  $3,000  auto  two  or  three  days  l>efore  the  ad- 
judication, and  whether  he  did  not  fly  around  the  city  a  few  days  after 
he  was  adjudicated  a  bankrupt,  could  not  properly  be  admitted  over  ob- 
jection, except  in  connection  with  other  evidence  tending  to  prove  that 
the  bankrupt  had  some  property  Interest  in  the  automobile  inquired  about 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  912;  Dec. 
Dig.  <S=»495.] 

6.  Criminal  Law  ^=»1144 — ^Appeal— Presumptions  in  Support  of  Judgment 
—Omissions  from  Record. 

Where  the  charges  given  by  the  court  are  not  in  the  bill  of  exceptions, 
It  may  be  presumed  that  the  proposition  stated  In  a  requested  charge 
was  embodied  in  the  charge  given,  and  hence  reversible  error  Is  not  shown. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  2736- 
2764,  2766-2771,  2774-2781,  2901,  3016-3037;    Dec.  Dig.  «S=»1144.] 

Maxey,  District  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Alabama;  Harry  T.  Toulmin,  Judge. 

Morris  M.  Meyer  was  convicted  of  an  offense,  and  he  brings  er- 
ror.   Reversed  and  remanded. 

Francis  J.  Inge,  of  Mobile,  Ala.,  and  John  R.  Hunter,  of  Alexan- 
dria, La.,  for  plaintiff  in  error. 

Alexander  D.  Pitts,  U.  S.  Atty.,  of  Selma,  Ala.,  and  H.  T.  Pegues, 
Asst.  U.  S.  Atty.,  of  Mobile,  Ala.,  for  the  United  States. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

WALKER,  Circuit  Judge.  [1]  The  case  went  to  the  jury  on  the 
second  only  of  the  three  counts  of  the  indictment ;  the  demurrer  to  the 
third  count  having  been  sustained,  and  a  nolle  prosequi  having  been  en- 
tered as  to  the  first  count.  The  action  of  the  court  in  overruling  the  de- 
murrer to  the  second  count  is  assigned  as  error.  We  are  not  of  opinion 
that  that  count  was  subject  to  the  demurrer  interposed  to  it.  The 
grounds  of  demurrer  which  have  been  principally  insisted  upon  by  the 
counsel  for  the  plaintiff  in  error  are  the  ones  which  suggest  that  the 
count  fails  to  allege  that  the  money  mentioned  therein  was  knowingly 
and  fraudulently  concealed  by  the  defendant,  while  a  bankrupt,  from  his 
trustee,  and  that  said  count  is  indefinite  and  uncertain,  in  that  it  can- 
not be  ascertained  whether  the  defendant  is  prosecuted  for  concealing 
said  money  from  the  trustee  or  from  the  receiver.  These  objections 
are  based  upon  the  presence  in  the  count  of  an  averment  that: 

The  defendant  "tlien  and  there  Ijnowlngly,  willfully,  and  fraudulently,  and 
while  he  was  a  bankrupt  as  aforesaid,  concealed  the  aforesaid  sum  of  money 
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from  his  said  receiver,  which  said  sum  of  money  belonged  then  and  there  to 
the  bankruptcy  estate  of  the  said  Morris  M.  Meyer." 

In  this  connection  it  is  pointed  out  that  the  statute  (section  29,  subd. 
"b"  of  the  Bankruptcy  Act)  upon  which  the  prosecution  must  rest 
does  not  make  it  a  criminal  offense  for  a  bankrupt  knowingly  and 
fraudulently  to  conceal,  while  a  bankrupt  or  after  his  discharge,  from 
his  receiver,  property  belonging  to  his  estate  in  bankruptcy,  and  that 
that  statute  is  directed  against  such  a  concealment  from  the  bankrupt's 
trustee  only.  The  count  does  not  fail  to  charge  such  a  concealment 
from  the  trustee.  It  commences  and  concludes  with  averments  to  this 
effect  which  substantially  follow  the  language  of  the  statute  which 
created  the  offense.  Following  the  first-mentioned  of  these  averments 
is  a  narrative  as  to  how  the  defendant  acquired  the  money  alleged  to 
have  been  concealed,  namely,  by  getting  cashed  a  described  check 
payable  to  himself,  of  the  appointment  of  a  receiver  of  the  bankrupt 
estate,  and  of  the  defendant's  concealment  from  such  receiver  of  the 
money  so  obtained,  the  averment  of  such  concealment  being  the  one 
above  quoted.  Following  this  narrative,  the  count  proceeds  to  allege 
the  selection,  appointment,  and  qualification  of  a  trustee  of  the  bank- 
rupt estate,  and  concludes  with  the  averment : 

**That  after  the  selection,  appointment,  and  qualification  of  the  said  Vin- 
cent B.  McAleer  as  said  trustee,  the  said  Morris  M.  Meyer  did  then  and  there 
continue  to  conceal,  knowingly,  fraudulently,  willfully,  and  unlawfully,  from 
his  said  trustee,  the  aforesaid  money  then  and  there  belonging  to  his  said  es- 
tate In  bankruptcy,  and  while  he,  the  said  Morris  M.  Meyer,  was  then  and 
there  such  bankrupt." 

While  the  count  shows  that  the  concealment  charged  had  its  com- 
mencement while  the  receivership  was  in  existence,  we  think  that  its 
opening  and  concluding  averments  make  it  sufficiently  plain  that  it 
was  the  continuance  of  that  concealment  after  the  appointment  and 
qualification  of  the  trustee,  and  not  what  is  alleged  to  have  occurred 
before  such  appointment  and  qualification,  which  is  made  the  basis  of 
the  criminal  charge  preferred,  and  that  the  allegation  as  to  a  conceal- 
ment from  the  receiver  could  not  well  have  been  understood  as  a 
charge  of  a  separate  offense,  or  as  descriptive  of  an  essential  ingredi- 
ent of  the  conduct  which  was  relied  on  to  support  a  conviction. 
There  is  nothing  in  the  record  to  indicate  that  it  was  so  understood 
and  treated  in  the  trial  court.  As  the  count  pointedly  averred  every 
fact  necessary  to  be  proved  to  constitute  the  offense  denounced  by  the 
statute,  its  sufficiency  was  not  impaired  by  the  unnecessary  averment 
as  to  a  concealment  from  the  receiver.  Hall  v.  United  States,  168  U. 
S.  632,  18  Sup.  Ct.  237,  42  L.  Ed.  607;  In  re  Lane,  135  U.  S.  443,  10 
Sup.  Ct.  760,  34  L.  Ed.  219.  In  this  connection  the  counsel  for  the  * 
plaintiff  in  error  refer  us  to  the  decision  in  the  case  of  Ex  parte  Bain, 
121  U.  S.  1,  7  Sup.  Ct.  781,  30  L.  Ed.  849.  That  decision  does  not 
support  the  proposition  that  a  superfluous  allegation  in  an  indictment 
renders  it  subject  to  demurrer.  What  was  dealt  with  in  that  case  was 
an  unauthorized  action  of  a  court  in  striking  out  part  of  an  indict- 
ment. 

[2]  One  of  the  grounds  assigned  in  the  demurrer  was  the  failure 
of  the  count  to  allege  that  any  demand  for  said  money  was  made 
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on  the  defendant  by  the  trustee,  or  the  receiver,  or  any  other  person. 
The  statute  does  not  make  a  demand  a  prerequisite  to  the  commis- 
sion of  the  offense  which  it  denounces.  Nothing  said  in  the  opiniojn 
rendered  in  the  case  of  Warren  v.  United  States,  199  Fed.  753,  118  C. 
C.  A.  191,  43  L.  R.  A.  (N.  S.)  278,  can  be  given  the  effect  of  requiring 
an  indictment  for  the  statutory  offense  to  allege  anything  which  the 
statute  does  not  make  an  ingredient  of  that  offense.  The  count  in 
question  charged  the  commission  of  the  offense  in  the  language  of 
the  statute.  This  being  true,  it  was  not  subject  to  the  demurrer. 
United  States  v.  Comstock  (C.  C.)  161  Fed.  644;  Ackley  v.  United 
States,  200  Fed.  217,  118  C.  C.  A.  403. 

[3]  In  the  trial  the  prosecution  introduced  evidence  which  tended 
to  prove  a  concealment  by  the  defendant  from  his  trustee  of  the  sum 
of  money  which  was  mentioned  in  the  count  on  which  the  trial  was 
had,  and  that  his  conduct  in  regard  to  that  money  was  part  of  a 
scheme  or  plan  which  was  manifested  by  that  and  other  somewhat  sim- 
ilar transactions,  evidence  of  which  was  adduced.  The  evidence  as  to 
these  matters  was  conflicting.  Vincent  B.  McAleer,  who  was,  succes- 
sively, the  receiver  and  the  trustee  of  the  defendant's  estate  in  bank- 
ruptcy, in  the  course  of  his  direct  examination  as  a  witness  for  the 
prosecution,  stated  that  he  made  a  demand  on  the  defendant  for  the 
assets  of  his  estate,  "and  that  he  made  this  demand  previous  to  the 
bringing  by  him  of  the  suit  against  Hattye  W.  Meyer  to  recover  an 
automobile  and  diamond  ring."  On  cross-examination  of  the  witness, 
the  defendant's  attorney  asked  him  the  following  question: 

"Yqu  spoke  about  a  suit — ^about  an  auto  and  ring.  This  is  the  suit  you 
dismissed  for  want  of  evidence,  isn't  it?" 

The  defendant  duly  excepted  to  the  action  of  the  court  in  sustaining 
the  prosecution's  objection  to  this  question.  It  is  quite  apparent  that, 
in  its  connection  with  other  evidence  of  incriminating  conduct  on  the 
part  of  the  defendant,  the  above-quoted  statement  of  the  witness  may 
well  have  been  understood  as  a  suggestion  or  insinuation,  and  not  a 
very  covert  one,  that  an  automobile  and  a  diamond  ring  also  figured 
among  the  things  which  were  improperly  withheld  or  concealed  from 
the  defendant's  creditors  or  their  representative  in  the  bankruptcy 
proceeding.  It  readily  may  be  supposed  that  any  unfavorable  im- 
pression that  may  have  been  made  upon  the  jury  by  evidence  of  the 
defendant's  concealment  of  sums  of  money  may  have  been  deepened, 
and  that  the  probative  effect  of  any  explanation  advanced  by  the  de- 
fendant of  other  transactions  of  his  which  were  deposed  to  by  wit- 
nesses for  the  prosecution  may,  in  the  estimation  of  the  jury,  have  been 
materially  impaired  by  what  they  regarded  as  proof  of  a  circumstance 
from  which  it  was  to  be  inferred  that  the  defendant  was  responsible 
for  the  amount  of  the  assets  of  his  estate  in  bankruptcy  being  re- 
duced by  the  withholding  or  concealment  of  such  articles  of  luxury 
as  an  automobile  and  a  diamond  ring.  On  the  cross-examination  of  the 
witness  the  defendant  was  entitled  to  prove  by  him  his  inability  to 
adduce  any  evidence  to  support  the  suit  of  which  he  had  made  mention, 
and  the  dismissal  of  it  for  that  reason,  and  in  this  way  to  show  to 
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the  jury  that  an  incident  upon  which,  if  the  evidence  of  it  brought  out 
in  the  direct  examination  of  the  witness  had  remained  unexplained  or 
unrebutted,  they  may  have  based  an  inference  unfavorable  to  the 
defendant,  really  furnished  no  support  at  all  for  any  such  inference. 

It  is  suggested  that  the  proper  remedy  available  to  the  defendant 
was  a  motion  to  strike  out  that  part  of  the  testimony  of  the  witness 
which  contained  the  mention  of  the  suit  for  an  automobile  and  a 
diamond  ring.  The  defendant  is  not  to  be  confined  to  that  remedy.  We 
cannot  shut  our  eyes  to  the  fact  that  a  court's  withdrawal  of  evidence 
from  the  consideration  of  jurors  frequently  is  much  less  effective  in 
removing  from  their  minds  an  impression  made  by  it  than  explanatory 
or  rebutting  evidence  going  to  prove  that  the  circumstance  which  the 
excluded  evidence  tended  to  prove  was  one  incapable  of  supporting  an 
inference  unfavorable  to  the  party  against  whom  that  evidence  was 
introduced.  The  conclusion  is  that  the  court  was  in  error  in  the  ruling 
last  above  mentioned. 

[4,  5]  The  suggestion  is  made  that  whatever  prejudice  this  ruling 
involved  is  to  be  regarded  as  having  been  removed  by  the  uncon- 
tradicted and  unrebutted  testimony  of  the  defendant  himself  to  the 
effect  that  he  did  not  buy  the  automobile — that  it  was  the  property 
of  his  wife,  having  been  given  to  her  by  her  brother.  The  statement 
of  the  defendant  to  this  effect  was  made  in  his  answer  to  the  following 
question  asked  on  his  cross-examination,  after  an  objection  to  the 
question  had  been  overruled,  and  an  exception  reserved: 

**Didn*t  you  sport  in  a  $3,000  auto?  You  sported  in  an  auto  two  or  three 
days  before  the  adjudication.  Didn't  you  fly  around  MobUe  just  a  few  days 
after  you  were  adjudicated  a  bankrupt?" 

The  evidence  called  for  by  this  question  could  not  properly  have 
been  admitted  over  the  objection  made,  except  in  connection  with  other 
evidence  already  introduced,  or  which  was  proposed  to  be  offered, 
having  a  tendency  to  prove  that  the  defendant  had  had  some  property 
interest  in  the  automobile  inquired  about.  The  fact  of  his  riding  in 
somebody  else's  automobile  could  have  shed  no  light  on  any  question 
involved  in  the  case  on  trial.  But  in  the  circumstances  of  the  transac- 
tion which  was  under  investigation  it  readily  can  be  realized  how  evi- 
dence of  that  fact  may  have  unduly  impressed  the  jury  and  created 
a  prejudice  against  the  defendant.  There  was  no  suggestion  that 
there  was  anything  other  than  the  bringing  of  the  suit  mentioned  by 
the  witness  McAleer  to  suggest  or  indicate  that  the  defendant  or  his 
estate  in  bankruptcy  had  ever  had  any  interest  in  that  automobile. 
The  prosecution  controverted  the  defendant's  version  of  the  circum- 
stances attending  his  failure  in  business,  and  introduced  evidence 
which,  if  believed,  was  well  calculated  to  discredit  any  testimony  he 
might  give.  In  this  situation  the  party  seeking  to  discredit  the  de- 
fendant's testimony  cannot  with  much  plausibility  of  consistency 
claim  that  his  uncorroborated  explanation  of  an  apparently  unfavor- 
able incident  which  had  been  deposed  to  must  have  been  accepted  by 
the  jury  as  satisfactorily  rebutting  or  destroying  the  effect  of  the  evi- 
dence of  that  incident.    The  conclusion  is  that  the  rulings  under  con- 
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sideration  were  erroneous  and  prejudicial,  and  call  for  a  reversal  of 
the  judgment  appealed  from. 

[8]  We  find  no  reversible  error  in  other  rulings  on  evidence.  The 
bill  of  exceptions  does  not  set  out  the  charge  or  charges  given  by  the 
court.  It  follows  that  the  record  fails  to  make  it  appear  that  the 
refusal  of  any  written  charge  requested  by  the  defendant  which  stated 
a  correct  proposition  applicable  to  the  case  was  reversible  error,  as 
it  may  be  presumed  that  that  proposition  was  embodied  in  the  charge 
given  by  the  court. 

In  another  trial  the  court  may  readily  avoid  any  ground  for  such  an 
objection  as  the  one  raised  to  the  judgment  now  under  review,  based 
upon  the  finding  of  the  jury  having  been  returned,  not  to  the  court,  but 
to  the  clerk  of  the  court  during  a  recess,  and  in  the  absence  of  the 
defendant. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 

MAXEY,  District  Judge  (dissenting).  I  am  of  the  opinion  that 
there  is  no  reversible  error  in  the  record,  and  that  the  judgment  should 
be  affirmed. 


(220  Fed.  827) 

THE  AMAGANSETT. 

(Circuit  Court  of  Appeals,   Second  Circuit.     January  12,  1915.) 

No.  104. 

1.  Collision  ^=>83 — Steam  Vessels  Crossing  in  Fog — ^Mutual  Faults. 

The  fishing  steamers  Falcon  and  Amagansett  both  held  in  fault  for  a 
collision  in  Nantucket  Sound  in  a  dense  fog  while  on  crossing  courses, 
the  former  for  giving  course  signals  in  violation  of  article  18,  rule  9, 
of  the  Inland  Rules  (Act  June  7,  1897,  c.  4,  g^  1,  30  Stat.  100  [Comp.  St 
1913,  §  7892]),  and  in  not  stopping  as  required  by  article  16,  although  she 
heard  the  fog  signals  of  the  other  vessel,  and  the  latter  in  not  stopping 
as  required  by  such  article  on  hearing  the  crossing  signal  of  the  Falcon; 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent.  Dig.  §§  156,  167,  175 ; 
Dec.  Dig.  <e=>83.] 

2.  Collision  ^=»80 — Steam  Vessels  in  Fog — Construction  of  Inland  Rules. 

The  provision  of  article  16  of  the  Inland  Rules  (Act  June  7,  1897,  c.  4, 
§  1,  30  Stat  99  [Comp.  St  1913,  §  7889])  that  "a  steam  vessel  hearing, 
apparently  forward  of  her  beam,  the  fog  signal  of  a  vessel  the  position 
of  which  is  not  ascertained  shall-,  so  far  as  the  circumstances  of  the  case 
admit,  stop  her  engines,  and  then  navigate  with  caution  until  danger  of 
collision  is  over,"  is  not  limited  to  the  hearing  of  fog  signals,  although 
such  signals  only  are  authorized  in  a  fog  by  article  18,  rule  9,  but  applies 
when  a  vessel  in  a  fog  hears  any  signal  indicating  the  proximity  of 
another  vessel  forward  of  her  beam. 

[Ed.  Note.--For  other  cases,  see  Collision,  Cent.  Dig.  §§  152-155;  Dec. 
Dig.  «©=>80. 

Signals  of  meeting  vessels,  see  note  to  The  New  York,  30  C.  C.  A.  630.]i 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

^=:»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes- 
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Following  IS  the  opinion  of  the  District  Court  by  Hough,  District 
Judge : 

From  Haodkerchief  Lightship  to  Shovelful  Lightship  is  a  straight  run  of 
five  knots.i  About  three-eighths  of  a  mile  south  by  east  of  Shovelful  Light- 
ship lies  the  Stone  Ilorse  buoy,  which  marks  the  easterly  limit  at  that  point 
of  a  five-fathom  channel,  there  slightly  less  than  half  a  nautical  mile  in 
width,  but  rapidly  widening  for  a  vessel  bound  to  the  westward. 

About  9  p.  m.  of  August  22,  1912,  there  were  three  steam  fishing  vessels 
at  or  approaching  the  Handkerchief  Light  vessel,  viz.,  the  Murray,  the  Ama- 
gansett,  and  the  Edwards,  bound  east,  while  a  fourth  similar  craft  (the  Fal- 
con) was  at  or  near  the  Stone  Horse  buoy,  and  bound  west  This  case  arises 
out  of  a  collision  which  shortly  thereafter  occurred  between  the  Falcon  and 
the  Amagansett,  resulting  in  the  total  loss  of  the  former. 

The  place  of  collision  is  nearly  marked  by  a  wreck  buoy  still  noted  on  charts 
and  1^  knots  southwest  %  west  from  the  Stone  Horse  buoy.  The  time  of 
collision  cannot  be  satisfactorily  fixed.  The  estimates  are  wholly  unreliable. 
But  I  do  not  think  that  the  exact  minute  of  collision  is  important  The  place 
of  collision  is  important,  and  it  was  very  nearly  the  place  where  the  wreck 
lies;  for  if,  as  Captain  Grinnell  says,  the  Falcon's  fires  went  out  in  half  a 
minute,  her  engines  had  little  influence  after  collision,  so  that  I  am  inclined 
to  accept  the  estimate  of  Captain  Edwards  that  the  wreck  **may  be  25  to 
30  rods  from  the  place  of  collision."  I  think  that  whatever  movement  the 
Falcon  made  after  collision  was  southerly  and  easterly.  The  tide  set  was 
on  her  port  quarter,  and  it  is  argued  that  the  Amagansett's  blow  tended  to 
throw  her  bow  to  her  own  starboard ;  but  she  was  seen  heading  east  after 
collision,  and  her  headway  would  continue  until  she  was  nearly  under  water. 

Concerning  the  angle  of  collision,  there  is  almost  no  controversy  (Exhibit 
2;  Exhibit  B).  The  bow  of  the  Amagansett  took  the  starboard  side  of  the 
Falcon  well  abaft  amidships  and  at  an  angle  (between  bows)  of  nearer  two 
than  three  points.  It  is  demonstrated  that  the  Falcon  just  before  collision 
was  crossing  the  Amagansett's  bows  from  port  to  starboard  of  the  latter  ves- 
sel and  at  rather  an  acute  angle.  The  most  obvious  point  regarding  the  evi- 
dence herein  is  that,  if  both  Amagansett  and  Falcon  were  actually  pursuing 
the  courses  sworn  to  by  their  respective  officers,  there  never  would  have  been 
a  collision,  because  at  or  near  the  point  where  the  Falcon's  wreck  now  lies 
the  vessels  would  have  been  nearly  three-fourths  of  a  knot  apart. 

The  Falcon  says  that  she  passed  Stone  Horse  buoy  within  a  few  feet  on  her 
port  side  and  from  that  buoy  as  a  departure  laid  a  course  southwest  by  south, 
which  was  steadily  maintained  until  colllsion.2  Before  she  got  to  the  Stone 
Horse  the  fog  was  dense.  When  the  Amagansett  passed  the  Handkerchief 
Lightship,  about  an  eighth  of  a  mile  on  her  port  side,  there  was  no  fog,  and 
to  reach  the  Shovelful  I^ight,  with  the  tide  setting  westerly,  a  course  was 
laid  of  northeast  by  east  ^  east,  and  it  is  said  that  this  course  was  stead- 
fastly maintained  until  collision.  Both  of  these  statements  cannot  be  true. 
Both  have  been  testified  to  by  men  apparently  intelligent  and  of  good  charac- 
ter. Which  is  nearer  the  truth  must  be  decided  by  outside  evidence  and  the 
probabilities  of  the  matter. 

In  my  opinion  the  decisive  testimony  comes  from  the  boat  Murray.  As 
the  Murray,  Amagansett,  and  Edwards  arrived  near  Handkerchief  Lightship, 
the  Murray  was  in  the  lead.  As  the  Murray  passed  the  Lightship,  the  latter 
was  within  200  yards  of  the  Murray's  port  side ;  the  Amagansett  being  tlien 
a  distance  variously  estimated  from  700  to  800  feet  to  three-quarters  of  a  mile 
on  the  Murray's  starboard  quarter,  but  nearly  astern.  The  Edwards  is  said 
to  have  been  about  a  mile  dead  astern  of  the  Amagansett  As  each  of  these 
three  vessels  passed  Handkerchief  Light,  she  set  a  compass  course  for 
Shovelful.     The  Murray  made  her  course  northeast  by  east  %  east;    the 

1  This  is  by  the  official  chart;  the  Eldridge  chart,  put  in  evidence,  appears 
to  give  the  distance  at  4%  miles.  As  a  matter  of  fact,  this  chart  scales  six 
knots  between  the  two  lightshii)s. 

s  All  courses  and  directions  stated  in  this  opinion  are  magnetic. 
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Amagansett  (as  above  noted),  northeast  by  east  %  east;  and  the  Edwards 
took  the  same  course  as  did  the  Ajnagansett. 

These  three  fishing  boats  have  some  business  connection,  and  the  masters  of 
the  Amagansett  and  the  B3dwards  are  brothers.  But  I  do  not  think  it  would 
be  possible  for  so  many  witnesses  to  testify  so  consistently  on  points  of  navi- 
gaUon  as  the  men  from  these  three  vessels  have  done  and  be  all  the  time 
telling  untruths.  I  am  therefore  persuaded  that  the  Murray,  while  on  a 
course  northeast  by  east  %  east  from  a  point  within  200  yards  southerly  and 
easterly  of  Handkerchief  Light,  encountered  the  Falcon  when  about  a  mile 
from  Stone  Horse  buoy — the  Falcon  at  the  time  steering  a  course  which 
barely  avoided  a  collision  with  the  Murray  of  the  same  kind  that  she  did 
have  a  few  moments  later  with  the  Amagansett,  except  that  the  angle  of  col- 
lision would  have  been  more  acute  (Exhibit  I). 

I  likewise  see  no  reason  to  doubt  that  very  shortly  after  the  Falcon  passed 
the  Murray  the  latter*s  master  heard  danger  signals,  and  putting  his  wheel 
hard  aport  he  rounded  to  and  steered  back  southwest  by  south — ^by  so  doing 
coming  "right  down  on  the  Amagansett  just  where  I  expected  to  find  her." 
This  means  that  he  found  the  Amagansett  Just  where  he  thought  that  she 
would  be  if  she  had  steered  from  Handkerchief  Light  substantially  the  same 
course  as  did  the  Murray.  The  Murray's  evidence  is  further  borne  out  by 
that  from  the  Edwards,  which,  maintaining  her  course,  came  right  on  the 
scene  of  disaster,  of  course  after  the  Falcon  had  gone  to  the  bottom. 

It  being  thus  demonstrated  (in  my  opinion)  that  the  Falcon  was  not  steering 
southwest  by  south  from  a  point  within  a  few  feet  of  the  Stone  Horse  buoy, 
it  is  important  to  ascertain  what  she  was  doing.  This  is  a  very  difficult 
question  to  answer,  and  the  only  reply  that  can  be  given  is  hypothesis.  It 
is  observable  that;  assuming  the  correctness  of  the  courses  sworn  to  from  the 
Murray,  Amagansett,  and  Edwards,  the  whole  story  of  collision  is  solved  and 
most  of  the  testimony  is  reconciled  by  assuming  that  the  Falcon  did  steer 
southwest  by  south,  but  not  from  a  point  so  near  Stone  Horse  buoy  as  is 
sworn  to.  If  she  took  that  course,  not  at  the  buoy,  but  when  west  of  Shovel- 
ful Light,  the  matter  is  plain,  and  we  have  the  Falcon  on  a  west  by  south 
course  going  across  the  courses  of  the  other  three  vessels,  barely  escaping  a 
sharp  angle  collision  with  the  Murray  and  actually  having  one  with  the 
Amagansett.  Of  course  this  can  only  be  possible  if  Captain  Grinnell  lost  his 
way,  or  if  he  is  deliberately  telling  an  untruth,  which  I  am  very  loth  to  be- 
lieve, and  do  not  believe. 

In  my  opinion  he  did  lose  his  way,  and  the  confusion  of  mind  in  which  he 
was  is  Illustrated  by  two  things  viz,,  the  Impossible  and  incredible  heading 
which  he  gave  to  Captains  Marran  and  Edwards  immediately  after  collision, 
and  his  utter  mistake,  contradicted  by  his  own  men,  in  asserting  that  the 
Falcon  passed  within  a  couple  of  hundred  yards  of  the  Murray,  whereas  she 
passed  within  a  very  few  feet  of  that  vessel,  as  is  overwhelmingly  shown. 
This  is  the  only  way  I  can  account  for  this  collision  without  imputing  perjury 
to  several  men  of  excellent  character.  I  am  persuaded  that  it  is  the  rea- 
sonable explanation  of  this  disaster,  and,  if  true,  it  puts  the  Falcon  grossly  in 
fault  for  crossing  the  channelway  in  a  fog,  instead  of  staying  on  the  starboard 
side  thereof,  where  she  must  have  been  when  she  set  her  course  southwest  by 
south. 

But,  even  without  this  finding,  the  Falcon  admittedly  did  not  obey  the 
steering  and  sailing  rules.  The  rules  here  referred  to  are  rule  9  of  article 
18,  which  forbids  the  blowing  of  passing  signals  in  fog,  and  article  16,  which 
requires  that  a  steam  vessel  **hearlng,  apparently  forward  of  her  beam,  the 
fog  signal  of  a  vessel  the  position  of  which  is  not  ascertained  shall,  so  far 
as  the  circumstances  of  the  case  admit,  stop  her  engines."  The  Falcon  did 
blow  passing  signals  in  a  fog,  and  when  she  heard  the  fog  signals  of  a  ves- 
sel that  turned  out  to  be  the  Amagansett  forward  of  her  beam  and  on  her 
starboard  bow  she  did  not  stop  her  engines  at  all,  but  blowing  two  whistles 
persisted  at  a  speed  of  about  three  knots  an  hour  and  so  ran  into  collision. 

I  feel  .sure  that,  had  the  Falcon  stopped  her  engines,  there  would  have  been 
no  collision.  She  heard  the  fog  signals  of  both  the  Murray  and  the  Amagan- 
sett ;  both  the  Murray  and  the  Amagansett  heard  the  Falcon  blowing  passing 
whistles  on  their  port  bows.  As  the  event  proved,  the  sound  carried  true  in 
this  fog.    The  Falcon  was  going  slowly ;   she  was  heavy  laden,  and  the  tide 
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set  was  carrying  her  to  the  westward  or  further  away  from  the  Murray  and 
Amagansett.  If,  therefore,  she  had  obeyed  the  rule  and  stopped  her  engines, 
she  certainly  would  not  have  encountered  the  Amagansett,  and  I  think  she 
would  have  been  clear  of  the  course  of  the  Murray.  For  these  reasons,  the 
i^alcon  seems  to  be  plainly  in  fault. 

It  remains  to  consider  whether  the  Amagansett  is  free  from  fault.  The 
Murray's  lights  became  blurred  and  disappeared.  This  was  the  first  warning 
of  fog  the  Ajnagansett  had,  and  it  was  sufficient  to  cause  that  vessel  to  slow 
her  engines  before  she  actually  got  into  the  fog.  The  first  thing  that  the 
Amagansett  heard  of  the  Falcon  was  a  blast  of  two  whistles.  This  was  just 
at  or  just  before  the  time  the  fog  closed  down  on  the  Amagansett ;  she  wa» 
I  hen  going  slow.  Quite  naturally  those  two  whistles  were  taken  to  be  a  signal 
to  the  Murray,  and  the  evidence  shows  that  such  was  the  Falcon's  intent- 
Shortly  thereafter  the  admitted  second  blast  of  the  fog  whistle  was  heard, 
and  then  the  Amagansett  stopped ;  as  soon  as  the  Falcon  came  in  sight,  she 
reversed. 

It  is  impossible  to  say  whether  all  way  had  been  taken  off  the  Amagansett 
at  tlie  moment  of  collision,  but,  as  the  Falcon  never  varied  from  her  slow 
speed  of  an  estimated  three  knots,  I  am  of  opinion  that  the  force  of  the  blow 
was  caused  more  by  the  speed  of  the  Falcon  than  by  any  advancing  move- 
ment on  the  part  of  the  Amagansett.  I  do  not  think  the  Amagansett  could 
reasonably  have  been  required  to  do  more  than  she  did  do  to  avoid  the  col- 
lision. The  only  thing  suggested  is  that  she  ought  to  have  stopped  or  re- 
versed at  the  first  signal  of  two  whistles.  Having  regard  to  the  known  posi- 
tion of  the  Murray,  I  think  she  was  justified  in  continuing  under  a  slow  belL 

McLain,  the  pilot  o^  the  Amagansett,  has  been  navigating  the  waters  in 
question  for  more  than  a  generation ;  he  produced  licenses  which  in  terms^ 
cover  the  region  around  Cape  Cod,  but  I  do  not  think  that  his  license  in  force 
at  the  time  of  collision  did  cover  those  waters.  But  a  license  does  not  al- 
ways make  a  good  pilot,  nor  the  lack  of  it  a  poor  one.  For  the  purposes  of 
this  case,  the  question  is,  not  what  McLain  was  authorized  to  do,  but  what  he 
did  do. 

It  is  said,  also,  that  the  Amagansett  caused  or  contributed  to  the  collision 
by  porting  her  helm  just  before  contact  McLain  admits  that  he  gave  the 
order  to  port,  and  he  evidently  was  prepared  to  argue  in  support  of  his  opin- 
ion ;  but  I  see  no  reason  to  doubt  that  before  his  order  could  be  carried  into 
effect  the  master  stopped  him  and  held  the  Amagansett  to  a  steady  course. 

The  libel  is  dismissed,  with  costs. 

Herbert  Green,  of  New  York  City,  for  appellants. 
Frank  V.  Bams,  of  New  York  City,  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

WARD,  Circuit  Judge.  [  1  ]  This  case  arose  out  of  a  collision  Au- 
gust 22,  1912,  at  9:30  p.  m.,  in  a  dense  fog  in  Nantucket  Sound,  be- 
tween the  fishing  steamer  Falcon,  bound  to  the  westward  for  Long 
Island,  N.  Y.,  and  the  fishing  steamer  Amagansett,  bound  to  the  east- 
ward for  Boston  Bay.  The  District  Judge  found  the  Falcon  solely 
at  fault,  and,  as  we  concur  in  his  finding  of  facts,  it  will  not  be  neces- 
sary to  repeat  them. 

The  question  we  will  consider  is  whether  the  Amagansett  was  also 
at  fault.  The  trial  judge  found  that  after  the  Falcon  had  rounded 
Stone  Horse  buoy  and  got  some  way  to  the  westward,  she  went  off  on  a 
south-southwest  course  (printed  in  the  record,  no  doubt  by  typographi- 
cal error,  as  west  by  south)  across  the  channel  between  Shovelful 
Shoal  light  vessel  and  Handkerchief  Shoal  light  vessel.  This  brought 
her  across  the  bows  of  the  approaching  fishing  steamer  Murray,  which 
was  steering  northeast  by  east  %  ^^st,  followed  by  the  Amagansett  on 
ho.r  starboard  quarter  at  a  distance  variously  estimated  as  from  700 
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feet  to  three-quarters  of  a  mile,  steering  northeast  by  east  ^  east. 
The  locality  was  within  the  inland  rules  of  1897,  rule  9  of  which  pro- 
vides that  in  fog,  when  vessels  cannot  see  each  other,  only  fog  signals 
must  be  given,  and  article  16  which  provides : 

"Art.  16.  •  ♦'  ♦  A  steam  vessel  hearing,  apparently  forward  of  her 
beam,  the  fog  signal  of  a  vessel  the  position  of  which  Is  not  ascertained  shall, 
so  far  as  the  circumstances  of  the  case  admit,  stop  her  engines,  and  then  navi- 
gate with  caution  untU  danger  of  collision  is  over." 

The  Falcon,  without  seeing  the  Murray,  blew  her  a  course  signal  of 
two  whistles,  and  some  two  minutes  later  a  similar  signal  to  the 
Amagansett,  without  seeing  her.  The  Murray  and  Amagansett  blew 
only  the  statutory  fog  signals.  Upon  hearing  the  first  signal  of  two 
blasts,  the  Amagansett  slowed  her  engines  to  half  speed,  and  upon 
hearing  the  second  signal  stopped,  and  upon  the  lights  of  the  Falcon 
coming  in  sight  went  full  speed  astern.  Notwithstanding  this,  the 
Amagansett  struck  the  starboard  quarter  of  the  Falcon  some  35  to  40 
feet  forward  of  her  stern,  sinking  her  almost  immediately.  It  will  be 
perceived  that  the  Falcon  needed  only  about  40  feet  to  clear.  The  two 
signals  of  two  blasts  from  a  steam  vessel  approachiug  on  the  port 
bow  indicated  to  the  Amagansett  that  she  was  starboarding  and  going 
in  a  direction  approaching  or  crossing  the  Amagansett's  course.  This 
was  a  situation  that  made  stopping  unusually  important.  Taking  the 
speed  of  the  Amagansett  after  slowing  to  be  as  her  master  testified, 
three  knots  over  the  land,  it  seems  obvious  that,  if  she  had  stopped  her 
engines  after  she  heard  the  first  signal  of  two  whistles,  no  collision 
would  have  taken  place.  The  burden  lay  upon  the  Amagansett  to  show 
that  this  violation  of  a  statutory  rule  could  not  have  contributed  to  the 
collision.  Yank-Tsze  Insurance  Co.  v.  Furness,  132  C.  C.  A.  201, 
215  Fed.  859.  This  rule  is  a  most  salutary  one,  consistently  enforced 
in  this  court  (The  St.  Louis,  98  Fed.  750,  39  C.  C.  A.  201 ;  The  Dela- 
ware, 213  Fed.  214,  129  C.  C.  A.  558;  The  Bayonne,  213  Fed.  216, 
129  C.  C.  A.  560),  and  we  have  no  hesitation  in  finding  the  Amagansett 
at  fault  for  violating  it. 

[2]  At  the  hearing  counsel  for  the  Amagansett  contended  that  arti- 
cle 16  did  not  apply,  because  it  mentions  only  fog  signals,  whereas  the 
two  signals  of  two  blasts  were  not  fog  signals,  but  course  signals.  No 
doubt  article  16  mentions  fog  signals  only  because  rule  9  of  the  act 
provides  that  course  signals  must  not  be  given  in  a  fog  when  vessels 
do  not  see  each  other.  The  reason  of  the  rule  applies  to  any  signal 
indicating  the  proximity  of  a  vessel  forward  of  the  beam,  and  in  this 
case,  as  we  have  seen,  the  course  signal  gave  greater  notice  of  danger 
than  fog  signals  would  have  done.  To  construe  article  16  literally 
would  be  to  stick  in  the  bark  and  to  defeat  the  obvious  intention  of 
Congress. 

The  decree  is  modified,  and  the  District  Court  directed  to  enter  the 
usual  decree  of  half  damages  and  costs  in  the  District  Court,  with  full 
costs  to  the  Falcon  in  this  court. 
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(220  Fed.  876) 

BELLAMY  et  al.  v.  ST.  LOUIS,  I.  M.  &  S.  RT.  CO.f 

(Qrcult  Court  of  Appeals,  Eighth  Circuit    March  8,  1915.) 

No.  4284. 

1.  Courts  ^=»508 — Jurisdiction  of  Federal  Court— Injunction. 

Where  an  Injunction  had  been  Issued  by  the  federal  court,  restraining 
the  enforcement  of  a  statute  regulating  railroad  rates,  which  was  subse- 
quently restrained  by  the  Supreme  Court,  the  court  can  appoint  a  master, 
before  whom  all  claims  of  shippers  on  the  injunction  bond  must  be  pros- 
ecuted ;  but  it  cannot  prevent  those  shippers  from  recovering  by  separate 
action  under  the  statute. 

TEd.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  1418-1423,  1425- 
1430;    Dec.  Dig.  <e=>50a 

Enjoining  proceedings  in  state  courts,  see  notes  to  Gamer  v.  Second 
Nat.  Bank,  16  C.  C.  A.  90;  Central  Trust  Co.  v.  Grantham,  27  C.  C.  A. 
575;    Copeland  v.  Bruning,  63  C.  C.  A.  437.] 

2.  Injunction  ^=»26 — ^Jurisdiction— Multiplicity  of  Suits. 

An  order  enjoining  the  prosecution  of  actions  by  shippers  against  a 
carrier  under  a  state  statute  regulating  rates,  the  enforcement  of  which 
had  been  suspended  by  injunction,  cannot  be  sustained  on  the  ground  of 
preventing  a  multiplicity  of  suits,  since  there  is  no  community  of  right 
or  interest  between  the  shippers. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  §§  24-49,  54- 
61 ;   Dec.  Dig.  <g=>26.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Arkansas ;  Jacob  Trieber,  Judge. 

Suit  by  the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company 
against  George  W.  Bellaroy  and  others.  From  an  order  granting  an 
injunction  on  a  supplemental  bill  (211  Fed.  172),  certain  defendants 
appeal.    Modified  and  affirmed. 

Allyn  Smith,  of  Cotter,  Ark.,  and  J.  F.  Loughborough,  of  Little 
Rock,  Ark.,  for  appellants. 

J.  M.  Moore,  W.  B.  Smith,  and  J.  Merrick  Moore,  all  of  Little  Rock, 
Ark.,  for  appellee. 

Before  ADAMS  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  The  present  appeal  presents  a  subordi- 
nate matter  arising  out  of  the  Arkansas  Rate  Cases  (C.  C.)  187  Fed.  290, 
and  230  U.  S.  553,  33  Sup.  Ct.  1030,  57  L.  Ed.  1625.  A  schedule  of 
freight  and  passenger  rates  was  prescribed  under  the  authority  of  that 
state.  The  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company 
filed  in  the  federal  court  its  bill  against  the  railroad  commissioners  and 
individual  defendants  as  passengers  and  shippers,  charging  that  the 
rates  were  confiscatory.  A  preliminary  injunction  was  issued,  restrain- 
ing the  defendants  and  the  public  generally  from  instituting  any  pro- 
ceeding against  the  carrier  on  account  of  its  charging  rates  in  excess  of 
those  fixed  by  law  or  the  commissioners.  For  the  protection  of  pas- 
sengers and  shippers,  the  order  required  the  complainant  to  give  a 
bond  to  the  United  States  in  the  sum  of  $200,000  "conditioned  that  said 
complainant  shall  keep  a  correct  account  showing,   as  respects  the 

^-rsWnr  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  St  Indexes 
t  Rehearing  denied  May  17,  1916. 
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carriage  of  passengers  and  freight,  the  difference  between  the  tariff 
actually  charged,  and  that  which  would  have  been  charged  had  the 
rates  inhibited  hereby  been  applied,  showing  the  particular  carriage 
in  question,  and  the  stations  between  which  the  same  occurred,  and  the 
name  of  the  person  affected,  so  far  as  may  be  practicable,  which  rec- 
ord shall  be  made  and  kept  subject  to  the  further  order  of  this  court, 
and  further  conditioned  that  if  it  shall  eventually  be  decided  that  so 
much  of  this  order  as  inhibits  the  enforcement  of  the  existing  rates 
should  not  have  been  made,  that  said  complainant  shall,  within  a  rea- 
sonable time,  to  be  fixed  by  the  court,  refund  in  every  instance  to  the 
party  entitled  thereto  the  excess  in  charge  over  what  would  have  been 
charged,  had  the  inhibited  rate  been  applied,  together  with  lawful  inter- 
est and  damages."  A  bond  thus  conditioned  was  given.  Subsequently 
an  additional  bond  in  the  penal  sum  of  $800,000  was  required  and  given. 
At  the  final  hearing  of  the  cause,  a  perpetual  injunction  was  granted, 
and  further  liability  under  the  bonds  was  released.  On  appeal  the 
Supreme  Court  reversed  this  decision,  and  directed  that  the* bill  be 
dismissed  without  prejudice.  The  trial  court,  in  entering  judgment  up- 
on the  mandate  of  the  Supreme  Court,  not  only  entered  a  judgment 
in  conformity  with  its  provisions,  but  proceeded  in  the  same  decree  to 
enter  judgment  appointing  a  special  master  "for  the  purpose  of  deter- 
mining the  damages  sustained  by  the  defendants  by  reason  of  the 
granting  of  the  temporary  and  permanent  injunctions." 

Before  the  making  of  this  order  the  defendant  Metcalf  had  insti- 
tuted a  suit  in  the  state  chancery  court  to  recover  $6,000  excessive 
freight  charges  exacted  of  him  by  the  railway  company  while  the  pri- 
mary suit  was  pending.  This  action  was  based,  not  on  the  bond,  but 
on  the  statutory  liability  arising  out  of  the  exaction  of  the  excessive 
rates. 

Soon  after  the  trial  court  made  its  order  appointing  the  master,  the 
railway  company  filed  a  supplemental  bill,  setting  forth  that  a  large 
number  of  claims  existed  against  it  by  reason  of  the  excessive  rates 
collected  during  the  pendency  of  the  litigation;  that  many  actions 
were  threatened  in  the  state  courts  for  the  enforcement  of  these 
claims ;  that  conflicting  claims  were  made  in  respect  of  the  same  ship- 
ment; and  that  complainant  would  be  subject  to  a  multiplicity  of  suits, 
and  great  damage  and  expense,  unless  the  court  should  take  exclusive 
jurisdiction  of  these  claims,  and  restrain  independent  actions  for  their 
collection.  Metcalf  was  made  a  party  to  this  supplemental  bill,  and 
the  other  defendant,  Gallup,  was  also  made  a  party,  with  an  averment 
that  he  was  about  to  institute  an  independent  suit.  The  bill  further 
alleged  that  the  parties  were  so  numerous  as  to  make  it  impractical 
to  bring  all  of  them  before  the  court,  and  asked  that  Metcalf  and 
Gallup  be  treated  as  representatives  of  the  class.  These  defendants 
appeared  and  challenged  the  jurisdiction  of  the  court  and  the  equity 
of  the  bill,  both  by  motion  to  dismiss  and  answer.  A  hearing  was  had, 
and  the  court  rendered  its  decision  as  follows : 

"A  peri)etual  Injunction  is  granted  restraining  these  defendants,  and  all 
other  persons  simUarly  situated,  from  instituting  or  maintaining  any  suits  for 
excess  charges  collected  by  the  complainant  during  the  pendency  of  this  in- 
junction.*' 
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The  defendants  Metcalf  and  Gallup  appeal  from  that  order. 

[1]  The  order  is  too  broad.  The  court  had  jurisdiction  of  all  lia- 
bilities arising  out  of  the  bonds  made  pursuant  to  its  orders.  It  could 
appoint  a  master,  before  whom  all  claims  based  on  those  bonds  should 
be  heard,  and  restrain  actions  in  other  jurisdictions  to  collect  such 
claims.  The  bonds  were  judicial.  The  orders  requiring  them  to  be 
given  retained  the  jurisdiction  of  the  court  to  ascertain  and  enforce 
liabilities  arising  under  them.  That  power  probably  existed  inde- 
pendently of  such  reservation.  Russell  v.  Farley,  105  U.  S.  433,  26 
L.  Ed.  1060;  In  re  Louisville,  231  U.  S.  639,  34  Sup.  Ct.  255,  58  L. 
Ed.  413 ;  In  re  Engelhard,  231  U.  S.  646,  34  Sup.  Ct.  258,  58  L.  Ed. 
416;  Louisville  v.  Cumberland  Telephone  Co.,  231  U.  S.  652,  34  Sup. 
Ct.  260,  58  L.  Ed.  419.  This,  however,  was  the  measure  of  the  court's 
jurisdiction.  Parties  from  whom  excessive  rates  had  been  exacted 
were  not  confined  to  suing  on  the  bonds.  They  also  had  the  right  giv- 
en them  by  law  to  recover  the  overcharges.  That  right  was  not  de- 
stroyed by  the  injunction,  but  was  simply  suspended.  As  soon  as  the 
injunction  was  out  of  the  way,  the  right  and  remedy  for  its  enforce- 
ment stood  the  same  as  if  the  injunction  had  never  been  issued. 

[2]  Neither  can  the  order  be  sustained  on  the  ground  of  preventing 
multiplicity  of  suits.  The  rights  of  each  shipper  or  passenger,  in  case 
he  relies,  not  on  the  bond,  but  on  the  statute,  arise  out  of  an  inde- 
pendent contract,  and  there  is  no  community  of  right  or  interest,  such 
as  is  necessary  to  support  jurisdiction  in  equity  for  the  purpose  of 
preventing  a  multiplicity  of  suits.  Hale  v.  Allinson,  188  U.  S.  56,  72, 
et  seq.,  23  Sup.  Ct.  244,  47  L.  Ed.  380;  United  States  v.  Bitter  Root 
Development  Co.,  200  U.  S.  451,  26  Sup.  Ct.  318,  50  L.  Ed.  550. 

The  order  of  the  trial  court  is  modified,  so  as  to  restrain  only  such 
actions  as  are  brought  on  one  or  both  of  the  bonds,  and,  as  so  modified, 
is  affirmed. 

Appellants  will  recover  their  costs. 


(220  Fed.  878) 

MITCHELL  et  ux.  v.  McSIIANE  LUMBER  CO.  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     February  8,  1915.     Retiearing  De- 
nied March  8,  1915.) 

No.  2585. 

1.  Adverse  Possession  ^=>50  —  Estoppel  by  Taking  Lease  —  Persons  to 

Whom  Estoppel  is  Available. 

The  acceptance  by  a  person,  claiming  title  to  land  by  adverse  possession, 
of  a  lease  of  a  league  of  land  embracing  that  so  claimed,  though  an  ad- 
mission that  he  did  not  hold  the  landi  as  his  own,  was  not  conclusive 
against  him  in  favor  of  a  stranger  to  the  lease,  and  did  not  prevent  him 
from  proving  his  adverse  possession,  as  the  parol  evidence  rule  applies 
only  to  the  parties  and  their  privies,  and  has  no  operation  with  respect  to 
third  persons,  nor  even  upon  the  parties  themselves  in  controversies  witli 
third  persons. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent.  Dig.  §§  255— 
261 ;   Dec.  Dig.  <e=>50.] 

2.  Adverse  Possession  <®=»115 — Evidence — Questions  for  Jury. 

Where,  in  an  action  involving  the  title  to  land,  the  evidence  was  con- 
flicting whether  plaintiffs'  adverse  possession  was  interrupted,  the  ques« 
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tlon  was  for  the  jury,  and  the  court  erred  in  ruling  that  there  was  no 
evidence  to  support  a  finding  for  plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  §§  314, 
691-701 ;    Dec.  Dig.  <e=>115.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Texas ;   Gordon  Russell,  Judge. 

Action  by  B.  D.  Mitchell  and  wife  against  the  McShane  Lumber 
Company  and  others.  Judgment  for  defendants,  and  plaintiffs  bring 
error.     Reversed  and  remanded. 

John  L.  Little,  of  Kountze,  Tex.,  and  W.  D.  Gordon  and  Thos.  J. 
Baten,  both  of  Beaumont,  Tex.,  for  plaintiffs  in  error. 

Stuart  R.  Smith,  of  Beaumont,  Tex.,  and  Leon  Sonfield,  of  Hous- 
ton, Tex.  (Smith  &  Crawford,  of  Beaumont,  Tex.,  and  Campbell,  Son- 
field,  Sewall  &  Myer,  of  Houston,  Tex.,  on  the  brief),  for  defendants 
in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

WALKER,  Circuit  Judge.  [1]  The  testimony  of  the  plaintiff  B. 
D.  Mitchell  was  to  the  effect  that  he  had  lived  on  the  land  in  question 
since  1889  and  had  been  asserting  claim  to  it  since  that  time.  He 
did  not  deny  the  making  of  the  contract  with  the  Beaumont  Lumber 
Company,  which  showed  a  lease  by  that  company  to  him  of  the  league 
of  land  which  embraces  the  160  acres  sued  for,  but  explicitly  stated 
that  he  never  relinquished  his  claim  to  the  160  acres,  but  claimed  it 
all  the  time.  The  tendency  of  this  evidence  to  prove  adverse  posses- 
sion of  the  land  in  question  by  the  plaintiffs  for  the  length  of  time 
required  to  confer  upon  them  the  legal  title  was  not  as  a  matter  of  law 
destroyed  by  the  proof  of  the  execution  by  one  of  them  of  the  lease 
contract  above  mentioned.  That  contract  evidenced  an  admission  by 
B.  D.  Mitchell  that  he  held  the  land,  not  as  his  own,  but  as  the  tenant 
of  another;  but  that  admission  was  not  conclusive  against  him  in  fa- 
vor of  the  defendant  in  this  suit.  In  this  suit  it  was  permissible  for 
the  plaintiff  B.  D.  Mitchell  to  contradict  or  explain  away  the  statement 
or  admission  shown  by  his  signing  the  lease  contract,  which  embraced 
a  league  of  land,  and  to  prove  that  he  in  fact  claimed  the  land  sued 
for  as  his  own  all  the  time.  That  instrument  did  not  give  rise  to  an 
estoppel  upon  him  in  favor  of  the  defendant  to  the  suit,  which  is  a 
stranger  to  that  instrument,  or  debar  him  from  proving  that  the  fact 
was  other  than  what  the  instrument  indicated  that  it  was. 

"The  rule  against  varying  or  cpntradicting  writings  by  parol  obtains  only 
in  suits  between,  and  is  confined  to  parties  to  the  writings  and  their  privies, 
and  has  no  operation  with  respect  to  third  persons,  nor  even  upon  the  par- 
ties themselves  in  controversies  with  third  persons.  ♦  ♦  •  But  this  rule 
is  confined  in  its  operation  to  the  parties  to  the  written  instrument.  When 
it  comes  in  question  collaterally,  in  a  suit  to  which  a  third  party,  a  stran- 
ger to  the  writings,  is  a  party,  neither  party  is  estopped  from  contradicting 
it,  or  from  proving  facts  inconsistent  with  it."  Robinson  v.  Moseley,  93  Ala. 
70,  9  South.  372 ;  Myrick  v.  Wallace,  5  Ala.  App.  398,  59  South.  704 ;  Johnson 
▼.  Portwood,  89  Tex.  235,  34  S.  W.  596,  787;  Barreda  v.  SUsbee,  21  How. 
146, 169,  16  L.  Ed.  86;  Slgua  Iron  Co.  v.  Greene,  88  Fed.  207,  31  C.  C.  A.  477; 
17  Cyc.  750;   Jones  on  Evidence,  §  296. 
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The  case  of  Robinson  v.  Bazoon,  79  Tex.  524,  15  S.  W.  585,  which 
is  much  relied  on  by  the  counsel  for  the  defendants  in  error,  was  one 
between  the  parties  tq  a  written  contract  relating  to  the  land  whidi 
was  the  subject  of  the  suit.  The  rule  there  applied  was  the  familiar 
one  which  forbids  either  party  to  such  a  contract  in  a  suit  between 
him  and  another  party  to  it  by  parol  evidence  to  contradict  or  vary 
the  terms  or  effect  of  the  contract.  In  the  opinion  rendered  in  that 
case  it  was  recognized  that  that  rule  would  not  have  appHed  in  favor 
of  the  plaintiff  if  he  had  been  a  stranger  to  the  contract  made  by  the 
defendants ;    the  court  saying  of  the  case  with  which  it  was  dealing : 

"It  is  not  like  the  ease  of  Portis  v.  Hill,  14  Tex.  69  [65  Am.  Dec.  99],  in 
which  it  was  held  that  the  mere  acknowledgment  of  title  in  a  third  party 
did  not  preclude  the  defendants  from  claiming  that  their  possession  was 
adverse  to  the  plaintiff.'* 

[2]  The  situation  developed  by  the  evidence  was  that  some  of  it — 
that  showing  the  making  of  the  lease  contract — tended  to  prove  that 
the  plaintiffs*  adverse  holding  was  interrupted  on  the  4th  day  of  May, 
1898,  while  some  of  it  tended  to  prove  that  the  plaintiffs'  adv.erse 
holding  was  not  terminated  or  interrupted  by  that  incident.  This  state 
of  the  evidence  made  the  question  in  issue  one  for  the  jury;  and  the 
court  erred  in  its  ruling  to  the  effect  that  there  was  no  evidence  to 
support  a  finding  in  favor  of  the  plaintiffs. 

The  judgment  of  the  court  below  is  reversed;  and  the  cause  is  re- 
manded. 


(220  Fed.  880) 

UNDERWOOD  TYPEWRITER  CO.  v.  FOX  TYPEWRITER  CO. 

FOX  TYPEWRITER  CO.  T.  UNDERWOOD  TYPEWRITER  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  8,  1915.) 
Nos.  2454,  2455. 

1.  Patents  C=>328 — ^Vammtt  and  Infringement. 

The  Gathright  patents,  No.  436,916,  for  a  tabulatiug  mechanism  for 
typewriters,  and  No.  452,268,  for  improvements  thereon,  held  valid,  and 
claims  4  and  6  of  the  former  held  infringed,  and  the  latter  not  infringed. 

2.  Patents  ^=>318 — Infbinoement — Accounting  fob  Profits. 

An  infringer  cannot  set  off  against  profits  made  by  the  sale  of  an  in- 
fringing article  a  loss  incurred  in  the  sale  of  another  article  by  giving 
away  as  a  part  of  it  another  infringing  device  to  stimulate  sales. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  666-576;    Dec 

Dig.  <e=>318.] 

3.  Patents  ^=>322 — Infringement — ^Accounting  fob  Profits — ^Patent  fob 

Improvement. 

The  (lathrlght  patents,  Nos.  436,916  and  452,268,  are  not  for  tabulatins 
typewriters,  but  for  an  independent  tabulating  mechanism  adapted  to  be 
attached  to  the  usual  form  of  typewriter  by  the  exercise  of  ordinary  me- 
chanical skill ;  and  in  a  suit  against  an  infringer,  which  made  and  sold 
at  a  profit  typewriters  both  with  and  without  the  infringing  feature, 
showing  that  the  marketability  of  the  infringing  machines  was  not  en- 
tirely due  to  that  feature,  in  the  absence  of  proof  of  its  bad  faith,  or  of 
such  conduct  as  rendered  the  separation  of  profits  impossible,  the  burden 
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rested  on  complainant  to  prove  what  part  of  the  entire  profits  from  sales 
of  the  infringing  machines  was  due  to  the  tabulators. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  590-595;  Dec. 
Dig.  <e=>322. 

Accounting  by  infringer  of  patent  for  profits,  see  notes  to  Brickell  v. 
City  of  New  York,  50  C.  C.  A.  8 ;    Clark  v.  Johnson,  120  C.  C.  A.  389.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Western  District  of  Michigan ;  Knappen  and  Ses- 
sions, Judges. 

Suit  in  equity  by  the  Underwood  Typewriter  Company  against  the 
Fox  Typewriter  Company.  Decree  for  complainant,  from  which  de- 
fendant appeals ;  and  complainant  appeals  from  final  decree  awarding 
only  nominal  damages.  Affirmed  on  defendant's  appeal,  and  reversed 
and  remanded  on  complainant's  appeal,  to  permit  the  introduction  of 
further  proof. 

For  opinion  below,  see  181  Fed.  530. 

A.  von  Briesen,  of  New  York  City,  for  Underwood  Typewriter  Co. 
F.  L.  Chappell,  of  Kalamazoo,  Mich.,  for  Fox  Typewriter  Co. 

Before  WARRINGTON,  Circuit  Judge,  and  SATER  and  SAN- 
FORD,  District  Judges. 

SATER,  District  Judge.  [1]  In  the  first  of  these  cases  the  plaintiff 
appeals  on  account  of  the  alleged  insufficiency  of  the  recovery  decreed 
it  below  on  an  accounting  for  profits  and  damages ;  in  the  second  the 
appellant  (defendant  below)  appeals  from  the  same  decree,  and  also 
from  that  adjudging  it  an  infringer.  The  primary  question  is:  Did 
the  defendant  infringe  claims  4  and  6  of  patent  No.  436,916,  granted 
September  23,  1890,  and  claims  6  and  8  of  patent  No.  452,268,  granted 
May  12,  1891,  both  of  which  were  issued  to  Gathright  and  are  owned 
by  the  plaintiff. 

The  object  of  Gathright's  first  invention  is  to  provide  means  for  ac- 
curately and  automatically  locating  with  a  typewriter  in  vertical  align- 
ment one  or  more  columns  of  figures,  as  is  required  in  the  preparation 
of  bills,  invoices,  statements  of  account,  and  the  like,  and  for  mechan- 
ically skipping  any  intervening  spaces  which  it  may  be  desired  to  leave 
blank.  To  accomplish  his  purpose  he  devised  a  tabulating  mechanism 
embracing  a  supplemental  spacing  key  and  the  use  of  one  or  more  stops 
entirely  distinct  from  the  usual  spacing  mechanism  of  a  typewriter  and 
adapted  to  engage  with  the  carriage  on  which  the  paper  to  receive  the 
writing  is  mounted.  The  sole  duty  of  the  supplemental  spacing  key 
is  to  disengage  the  carriage  rack  from  the  usual  detent  of  a  typewriter 
and  to  hold  such  carriage  rack  disengaged  until,  traveling  in  its  usual 
path,  it  has  passed  over  the  predetermined  space  which  it  is  desirable  to 
skip,  to  a  stop  whose  location  is  adjustable  and  has  been  fixed  at  the  end 
of  such  space,  and  also  to  remove  such  stop  by  the  act  of  releasing  the 
key,  thus  permitting  the  carriage  to  resume  service  at  the  usual  letter 
spaces.  When  the  supplemental  key  is  pressed  downward,  it  releases 
the  carriage  detent  and  places  an  adjusted  stop  in  the  path  of  the  car- 
riage to  arrest  it  at  the  predetermined  point.    When  the  supplemental 

^9For  other  cases  see  same  topic  &  KEY-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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key  IS  permitted  to  rise,  it  withdraws  the  adjusted  stop  from  the  path 
of  the  carriage,  leaving  it  free  to  resume  its  usual  work.  His  second 
patent  is  for  an  improvement  of  the  skipping  device  covered  by  his  first. 

The  validity  of  his  patents  was  first  involved  in  Wagner  Typewriter 
Co.  V.  Wyckoff,  Seamans  &  Benedict,  151  Fed.  585,  81  C.  C.  A.  129 
(C.  C.  A.  2)  in  which  Judge  Coxe,  speaking  for  the  court,  sustained 
them  both.  In  the  present  case,  in  an  exhaustive  and  well-considered 
opinion,  reported  in  181  Fed.  530,  Judge  Knappen,  then  sitting  as  a 
District  Judge,  upheld  the  patents  and  found  infringement  as  to  the 
fourth  and  sixth  claims  of  the  first  and  noninfringement  as  to  those  of 
the  second.  His  decision  was  followed  by  Judge  Hazel  in  Underwood 
Typewriter  Co.  v.  Fox  Typewriter  Co.,  Limited,  et  al.  (C.  C.)  181  Fed. 
541.  The  patents  were  again  sustained  by  Judge  Ray  in  Underwood 
Typewriter  Co.  v.  Elliott-Fisher  Co.  (C.  C.)  165  Fed.  927.  The  decision 
of  Judge  Holt,  rendered  in  the  contempt  proceedings  arising  out  of 
Underwood  Typewriter  Co.  v.  Elliott-Fisher  Co.  (C.  C.)  and  found  in 
156  Fed.  588,  and  the  unreported  opinion  handed  down  by  Judge  Coxe 
in  granting  a  temporary  injunction  in  Underwood  Typewriter  Co.  v. 
Graves  Typewriter  Co.  and  Fox  Typewriter  Co.,  Limited,  are  both 
bottomed  on  the  conclusions  reached  by  the  Appellate  Court  of  the 
Second  Circuit.  The  prior  art  is  so  fully  discussed  in  the  reported 
opinions  of  Judges  Knappen,  Coxe,  and  Ray,  and  in  American  Writing 
Machine  Co.  v.  Wagner  Typewriter  Co.,  151  Fed.  576,  81  C.  C.  A.  120, 
that  a  further  review  of  it  would  be  but  a  restatement  of  what  has 
been  well  said.  Our  study  of  the  question  of  infringement  leaves  us 
in  entire  accord  with  the  views  of  Judge  Knappen,  and  his  opinion  is 
therefore  adopted  as  that  of  this  court. 

[2]  Following  the  finding  of  infringement,  a  master  was  appointed 
to  ascertain  and  report  the  number  of  infringing  tabulating  devices 
or  attachments  for  typewriting  machines  made,  used,  leased,  or  sold 
by  the  defendant,  the  profits  made  by  it  from  its  infringements,  and 
the  damages  suffered  by  the  plaintiff  on  account  of  the  same.  The 
accounting  side  of  the  case  is  here  solely  on  the  evidence  oflFered  by  the 
plaintiflf  in  chief,  as  the  defendant  elected  to  oflfer  none.  At  the  instance 
of  the  master,  the  defendant  submitted  a  statement  of  its  business  trans- 
actions for  the  infringing  period,  which  showed  the  cost  of  530  ten-stop 
tabulators,  the  receipts  arising  from  their  sale,  and  a  net  profit  on  them 
of  $1,750.36.  The  allowance  of  this  sum  to  the  plaintiff  forms  the 
basis  of  the  defendant's  appeal  from  the  decree  on  the  accounting. 

These  tabulators  were  listed  at  $20  each,  and  were  sold  separately, 
excepting  that  in  some  instances  special  prices  appear  to  have  been 
given  to  purchasers.  The  plaintiflF's  tabulator  has  a  single  stop  for  its 
single  key,  which,  as  manufactured  by  the  defendant,  costs  89  cents. 
A  ten-stop  tabulator  made  according  to  the  Gathright  invention  would 
therefore  cost  $8.90.  The  defendant's  ten-stop  tabulator  accoriiplishes 
the  ten  stops  by  means  of  three  stop  bars,  whose  cost  is  but  $5.17.  To 
advertise  and  create  a  demand  for  its  ten-stop  tabulators,  it  claims  to 
have  sold  its  machines  having  a  single  stop  tabulator  without  adding 
anything  to  their  price  on  account  of  the  presence  of  that  improvement ; 
but  the  large  sales  of  such  machines  failed  to  create  the  desired  demand. 
It  asserts  that  a  loss  largely  in  excess  of  the  above-named  profits  con- 
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sequently  resulted  from  what  was  in  effect  the  giving  away  of  the 
tabulators  attached  to  machines.  It  therefore  asks  that  the  saving  of 
$3.73  in  the  production  of  each  of  its  ten-stop  tabulators  be  set  off 
against  the  loss  sustained  by  its  donation  of  those  of  the  other  kind. 
Its  position  on  the  facts  claimed  is  untenable.  The  ten-stop  tabulators 
were  an  infringing  device.  The  profits  made  on  sales  of  them  cannot 
be  retained,  because  in  other  transactions  involving  the  sale  of  another 
article  it  incurred  a  loss  by  giving  away  another  infringing  device  to 
stimulate  the  sale  of  such  other  article.  Cauda  Bros.  v.  Michigan 
Malleable  Iron  Co.,  152  Fed.  178,  180,  81  C.  C.  A.  420  (C.  C.  A.  6). 

[3]  The  statement  above  mentioned,  along  with  others  submitted  by 
defendant,  gave  a  list  of  the  infringing  machines  sold  by  it,  the  amount 
received  for  each,  the  cost  of  12,744  typewriters  sold  by  it  within  the 
infringing  period,  of  which  number  but  4,754  embodied  Gathright's 
invention,  the  niunber  of  typewriters  of  both  kinds  made  within  such 
period,  viz.^  13,429,  and  the  total  number  of  single-stop  tabulators  or 
infring^g  machines  that  were  made  and  sold,  including  those  whose 
sale  was  effected  after  the  expiration  of  the  patent,  which  total  number 
was  5,606.  The  statements  did  not  show  the  profits,  if  any,  on  tabu- 
lators, as  distinguished  from  the  typewriter  proper,  or  apportion  the 
profits  attributable  to  the  patented  and  the  unpatented  features  respec- 
tively. The  plaintiff  also  offered  evidence  tending  to  show  that  the 
defendant  could  not  have  marketed  its  machines  at  a  profit  but  for  the 
presence  of  Gathright's  device,  but  this  evidence  cannot  be  accepted  as 
controlling  for  the  reason  that  it  is  sufficiently  shown  that  noninfringing 
machines  were  sold  at  a  profit  and  that  there  had  long  been  and  was 
still  an  active  demand  for  typewriters  without  tabulators,  such,  for  in- 
stance, as  defendant's,  the  Oliver,  the  Monarch,  the  Royal,  and  the 
Remington  $100  machine.  All  of  these  machines  were  still  extensively 
manufactured  and  freely  sold  on  the  market,  but,  with  the  exception 
of  the  Remington,  at  a  price  from  $20  to  $35  less  than  those  having 
tabulators. 

As  determined  by  the  master,  the  cost  of  manufacturing  and  selling 
defendant's  machines  varied  in  different  years  from  $53.69  to  $62.45, 
the  profit  on  each  machine  for  the  month  of  June,  1906,  being  62j^ 
cents,  for  the  year  succeeding  that  month  $11.85,  and  for  the  next  fol- 
lowing year  $5.70.  He  rightfully  concluded  that  the  entire  value  of  de- 
fendant's infringing  typewriter  as  a  marketable  article  was  not  attrib- 
utable to  the  tabulators.  If  the  record  did  not  necessarily  warrant  the 
inference  that  nontabulating  typewriters  were  sold  at  a  profit,  it  would 
not  be  presumed  that  their  manufacture  and  sale  would  have  been  so 
long"  continued  at  a  loss.  The  master  further  found  that  the  tabulating 
attachment  was  a  valuable  feature  and  added  much  to  the  machine's 
salability,  but  that  not  all  of  the  salability  at  a  profit  was  due  to  the 
tabulator;  that,  the  defendant  having  failed  to  prove  that  any  other 
feature  of  its  infringing  typewriter  than  the  plaintiff's  tabulator  had 
contributed  to  its  profits  therefrom,  the  burden  of  segregating  the 
profits  directly  arising  from  the  manufacture  and  sale  of  such  tabula- 
tors was  not  on  the  plaintiff ;  and  that  the  plaintiff,  having  shown  no 
damages,  but  only  the  profits  made  by  defendant  which  arose  from  the 
manufacture  and  sale  of  typewriters  containing  such  tabulator,  was 
136C.C.A.— 29 
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entitled  to  recover  without  diminution  the  whole  of  such  profits  which 
he  fixed  at  $55,901.03.  The  defendant  excepted  on  the  ground  that  the 
facts  found  did  not  warrant  a  recovery.  The  trial  court,  accepting  the 
master's  finding  of  facts  as  correct,  sustained  the  defendant's  excep- 
tions and  restricted  the  recovery  to  nominal  damages  in  the  sum  of  $1. 

The  plaintiif 's  appeal  is  from  the  decree  entered  in  accordance  with 
such  ruling.  Its  position,  which  is  controverted  by  the  defendant,  is 
that  Gathright  patented,  not  an  improvement  on  tabulators,  but  a 
machine  specially  adapted  to  tabulating  work,  and  that  consequently  it 
is  entitled  to  the  entire  profits  made  on  the  infringing  machines ;  that 
the  duty  rested  upon  the  defendant  to  show  that  some  of  its  profits 
had  been  derived  from  the  typewriter  proper,  manufactured  and 
sold  by  it;  that  until  the  defendant  performed  that  duty  the  plain- 
tiff was  not  required  to  prove  how  much  of  the  defendant's  profits 
were  due  to  the  presence  of  the  infringing  device  in  such  machines; 
and  that  the  court  erred  in  holding  that  under  the  circumstances  of 
the  case  the  burden  of  making  proof  of  the  profits  traceable  to  the 
tabulating  device  rested  on  plaintiff. 

The  plaintiff's  insistence  that  the  patentee  produced  a  typewriting 
machine,  and  that  its  visible  typewriters  are  each  "a  tabulating  machine 
embodying  the  invention  of  the  patents  in  suit,"  is  erroneous.  His 
device  is  but  an  improvement  on  prior  tabulators.  It  was  the  first  com- 
mercially successful  tabulator,  and  is  such  an  improvement  "that  it 
may  be  said  that  the  art,  when  considered  from  a  practical  and  com- 
mercial point  of  view,  began  with  him."  Wagner  Typewriter  Co.  v. 
Wyckoff,  Seamans  &  IBenedict,  supra.  But  his  first  patent  shows,  and 
the  courts,  whenever  they  have  had  occasion  to  express  themselves  on 
the  subject,  have  uniformly  and  rightfully  held,  that  his  tabulating 
apparatus  was  designed  to  be  and  is  wholly  independent  of  the  type- 
writer proper.  By  the  exercise  of  ordinary  mechanical  skill  it  may 
be  adapted  to  any  kind  of  a  self-feeding  typewriter,  without  dispensing 
with  any  other  spacing  appliance  or  other  element,  or  it  may  be  re- 
moved therefrom,  subsequent  to  its  attachment,  without  interfering  with 
the  use  of  the  machine  for  any  of  the  usual  purposes  for  which  the 
machine  may  be  employed.  Gathright  patented,  not  a  typewriter,  but 
a  tabulator,  which  enables  the  operator  to  do  about  10  per  cent,  more 
work  in  a  given  time  and  to  do  his  work  more  conveniently,  and  which 
costs,  as  made  by  the  defendant,  less  than  $1.  As  the  patented  device 
was  not  of  such  importance  that  the  entire  market  value  of  the  defend- 
ant's machine  was  attributable  to  the  addition  of  such  patented  improve- 
ment, the  rule  cannot  be  invoked  which  was  applied  against  the  in- 
fringer in  the  following  and  kindred  cases :  Elizabeth  v.  Pavement  Co., 
97  U.  S.  126,  24  L.  Ed.  1000;  Hurlbut  v.  Schillinger,  130  U.  S.  456, 
9  Sup.  Ct.  584,  32  L.  Ed.  1011 ;  Philp  v.  Nock,  17  Wall.  460,  21  L. 
Ed.  679;  Brennan  &  Co.  v.  Dowagiac  Mfg.  Co.,  162  Fed.  472,  89  C. 
C.  A.  392  (C.  C.  A.  6);  Yesbera  v.  Hardesty  Mfg.  Co.,  166  Fed.  120, 
92  C.  C.  A.  46  (C.  C.  A.  6). 

It  having  been  developed  by  plaintiff's  own  evidence  that  the  profits 
derived  from  the  infringing  machines  were  not  all  due  to  the  tabulator, 
the  burden  devolved  on  it  to  prove  what  part  of  the  entire  profits  arose 
from  the  use  of  its  invention.    Cauda  Bros.  v.  Mich.  Malleable  Iron  Co., 
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supra,  page  181.  If  in  fact  such  proof  does  not  appear  in  the  record, 
and  if  plaintiff  has  failed  to  show  some  exempting  circumstance  prevent- 
ing the  apportionment  of  profits,  the  same  result  must  follow  here  as 
was  attained  in  such  cases  as  Westinghouse  Co.  v.  Wagner  Mfg.  Co., 
225  U.  S.  604,  32  Sup.  Ct.  691,  56  L.  Ed.  1222,  41  L.  R.  A.  (N.  S.)  653 ; 
Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co.,  235  U.  S.  641,  35 

Sup.  Ct.  221,  59  L.  Ed. ,  decided  January  11,  1915;   Garretson  v. 

Clark,  111  U.  S.  120,  4  Sup.  Ct.  291,  28  L.  Ed.  371 ;  Seymour  v.  Mc- 
Cormick,  16  How.  480,  14  L.  Ed.  1024;  McCreary  v.  Penn.  Canal  Co., 
141  U.  S.  459,  12  Sup.  Ct.  40,  35  L.  Ed.  817;  Mowry  v.  Whitney,  81  U. 
S.  (14  Wall.)  620,  20  L.  Ed.  860;  Sessions  v.  Romadka,  145  U.  S. 
29,  12  Sup.  Ct.  799,  36  L.  Ed.  609;  Tilghman  v.  Proctor,  125  U.  S.  136, 
8  Sup.  Ct.  894,  31  L.  Ed.  664;  Keystone  Mfg.  Co.  v.  Adams,  151  U.  S. 
139,  147,  14  Sup.  Ct.  295,  38  L.  Ed.  103;  Westinghouse  v.  N.  Y.  Air 
Brake  Co.,  140  Fed.  545,  72  C.  C.  A.  61  (C.  C.  A.  2);  and  McSherry 
Mfg.  Co.  V.  Dowagiac  Mfg.  Co.,  160  Fed.  948,  89  C.  C.  A.  26  (C.  C.  A. 
6).  In  the  Garretson  Case,  at  page  121  of  111  U.  S.,  at  page  291  of  4 
Sup.  Ct.,  28  L.  Ed.  371,  it  was  said: 

*'When  a  patent  is  for  an  Improvement,  and  not  for  an  entirely  new 
machine  or  contrivance,  the  patentee  must  show  in  what  particulars  his 
improvement  has  added  to  the  usefulness  of  the  machine  or  contrivance. 
He  must  separate  its  results  distinctly  from  those  of  other  parts,  so  that 
the  benefits  derived  from  it  may  be  distinctly  seen  and  appreciated.  The 
rule  on  this  head  is  aptly  stated  by  Mr.  Justice  Blatchford  in  the  court 
below:  *The  patentee,'  he  says,  *must  in  every  case  give  evidence  tending  to 
separate  or  apportion  the  defendant's  profits  and  the  patentee's  damages 
between  the  patented  feature  and  the  unpatented  features,  and  such  evi- 
dence must  be  reliable  and  tangible,  and  not  conjectural  or  speculative; 
or  he  must  show,  by  equally  reliable  and  satisfactory  evidence,  that  the 
profits  and  damages  are  to  be  calculated  on  the  whole  machine,  for  the  rea- 
son that  the  entire  value  of  the  whole  machine,  as  a  marketable  article, 
is  properly  and  legally  attributable  to  the  patented  feature." 

The  principle  which  dominated  that  case  has  been  recognized  by  this 
court  in  several  instances,  some  of  which  are  Brennan  &  Co.  v.  Dowa- 
giac Mfg.  Co.,  supra  (page  477^ ;  Yesbera  v.  Hardesty  Mfg.  Co.,  supra 
(page  125);  McSherry  Mfg.  Co.  v.  Dowagiac  Mfg.  Co.,  supra;  Dunn 
Mfg.  Co.  V.  Standard  Computing  Scale  Co.,  204  Fed.  617,  619,  123  C. 
C.  A.  Ill ;  and  Herman  v.  Youngstown  Car.  Mfg.  Co.,  216  Fed.  604, 
132  C.  C.  A.  608. 

The  case  as  presented  to  the  trial  court  was  this :  The  plaintiff  did 
not  comply  with  either  of  the  rules  stated  in  the  latter  portion  of  the 
quotation  from  the  Garretson  Case.  It  produced  no  evidence  to  appor- 
tion the  profits  between  the  improvement  constituting  the  patented 
feature  and  the  typewriter  itself,  as  under  the  state  of  the  evidence  it 
should  have  done.  It  did  not  challenge  the  truthfulness  of  any  of 
its  witnesses  or  dispute  the  accuracy  of  the  defendant's  statements 
regarding  its  business  transactions,  or  ask  for  the  inspection  and  use 
of  the  defendant's  books  in  its  examination  of  defendant's  president  and 
bookkeeper,  both  of  whom  testified  freely  and  apparently  without  eva- 
sion ;  nor  did  it  request  a  segregation  of  the  profits  as  between  the 
tabulators  and  the  typewriters  proper.  The  tabulators  were  confessedly 
installed  in  the  defendant's  machines,  because,  as  a  good  talking  point, 
they  facilitated  sales  and  were  demanded  by  dealers  and  their  custom- 
ers.   Sales  at  a  profit  were  doubtless  made  on  account  of  them,  which 
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would  otherwise  have  been  lost ;  but  the  amount  of  such  profits,  and  the 
damages,  if  any,  thereby  occasioned  cannot  be  inferred  without  proof. 
Maier  v.  Brown  (C.  C.)  17  Fed.  736,  738;  Seeger  Refrigerator  Co.  v. 
American  Car  &  Foundry  Co.  (D.  C.)  212  Fed.  742,  748,  et  seq.;  Fay 
V.  Allen  (C.  C.)  30  Fed.  446,  448. 

No  effort,  however,  was  made  to  ascertain  what  profits,  if  any,  result- 
ed from  them.  The  infringement  was,  in  a  sense,  deliberate  and  inten- 
tional, in  that  defendant,  on  consideration,  adopted  and  persisted  in 
the  use  of  tabulators  and  through  circulars  encouraged  their  purchase; 
but  it  installed  them  on  the  mistaken  representation  that  the  patents  on 
tabulators  had  expired.  The  record,  however,  does  not  warrant  the  in- 
ference that  it  acted  in  bad  faith.  It  was  not  showr?  or  claimed  that 
the  defendant's  accounts  and  other  evidences  of  its  business  transac- 
tions were  either  designedly  or  otherwise  so  commingled  and  confused 
as  to  render  it  impossible,  or  even  difficult,  to  ascertain  the  amount  of 
profits  derived  from  the  patented  and  the -unpatented  features  of  the 
machines  sold,  or  as  not  to  disclose  the  cost  of  producing  and  marketing 
the  defendant's  two  kinds  of  machines,  and  the  difference,  if  there  was 
any,  in  the  receipts  from  their  sale.  For  aught  that  appears,  such  evi- 
dence could  have  been  extracted  from  witnesses  or  the  defendant's 
books,  or  both.  The  case  does  not  therefore  fall  within  the  rule  in 
Westinghouse  Co.  v.  Wagner  Mfg.  Co.,  225  U.  S.  604,  32  Sup.  Ct.  691, 
56  L.  Ed.  1222,  41  L.  R.  A.  (N.  S.)  653 ;  Brennan  &  Co.  v.  Dowagiac 
Mfg.  Co.,  supra;  Dowagiac  Mfg.  Co.  v.  Superior  Drill  Co.,  162  Fed. 
479,  89  C.  C.  A.  399  (C.  C.  A.  6),  or  other  similar  cases  in  which  the 
infringement  was  willful,  and,  on  account  of  the  infringer's  conduct, 
an  apportionment  of  profits  could  not  be  made.  After  the  opinion  in 
Westinghouse  Co.  v.  Wagner  Mfg.  Co.  was  announced,  which  was 
subsequent  to  that  of  the  trial  judge  in  this  case,  but  before  his  control 
over  it  had  been  lost,  he  proposed  in  the  exercise  of  a  sound  discretion 
to  reopen  it,  that  the  plaintiff  might  offer  additional  evidence,  if  it  de- 
sired so  to  do.    His  proposal  was  declined. 

The  decision  of  this  case  has  been  delayed  in  a  vain  effort  to  award 
a  reasonable  and  defensible  sum  to  the  plaintiff  on  account  of  the  profits 
made  by  the  defendant  by  reason  of  its  use  of  the  infringing  device,  and 
thus  to  end  the  case  without  a  miscarriage  of  justice.  The  state  of  the 
record  forbids  the  determination  of  the  profits  traceable  to  the  use 
of  the  plaintiff's  tabulators.  The  establishment  of  infringement  would 
be  a  barren  victory,  if  the  defendant  is  to  be  permitted  to  retain  the 
fruits  of  its  wrongdoing.  Had  we  concurred  in  the  rule  applied  by  the 
master  that  the  plaintiff  is  entitled  to  recover  the  entire  profits  on  each 
infringing  machine,  we  doubt  whether  we  could  agree  with  him  as  to 
the  sum  awarded.  For  the  first  of  the  infringing  years,  he  fixed  the 
profit  on  each  machine  containing  the  infringing  device  at  62j^  cents. 
For  the  same  period  the  profit  on  each  machine  sold  without  a  tabulator 
was  $3.  For  the  second  of  such  years  he  awarded  as  profits  a  sum  in 
excess  of  the  total  profits  for  such  year.  This  necessarily  implies  that 
the  sales  of  noninfringing  machines  within  that  period  resulted  in  a 
considerable  loss.  It  is  difficult  to  believe  that  this  was  so,  in  view  of 
the  fact  that  in  both  the  preceding  and  succeeding  years  the  defendant 
made  a  profit  on  its  noninfringing  machines ;  the  succeeding  year  being 
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of  a  depressing  character  on  account  of  the  widespread  financial  dis- 
turbance which  visited  the  country. 

These  inconsistencies  in  the  master's  report,  whether  they  be  real 
or  apparent,  may  be  cleared  up  by  the  rehearing  which,  in  the  interests 
of  justice,  we  feel  should  be  had,  notwithstanding  the  failure  of  plain- 
tiflF  to  avail  itself  of  the  very  reasonable  offer  of  the  trial  court  to  open 
up  the  case  for  further  evidence.  If  the  difference  between  the  average 
profit  on  each  tabulating  and  on  each  nontabulating  machine  made  or 
sold  in  a  given  year  be  multipHed  by  the  number  of  tabulating  machines 
made  or  sold  within  such  year,  the  result  ought  to  represent  the  profit 
which  plaintiff  is  entitled  to  recover  for  such  period.  As  the  defendant 
was  accustomed  to  making  annual  statements,  compliance  with  the 
method  above  suggested  should  impose  no  hardship  on  it.  Such  method 
is  not  to  be  understood  as  exclusive;  if  it  should  be  found  not  ap- 
plicable, and  the  certainty  which  it  would  afford  be  not  attainable,  the 
parties  may  have  occasion  to  resort  to  some  other  way  of  determining 
the  amount  of  recovery,  as  was  done  in  Herman  v.  Youngstown  Mfg. 
Co.,  216  I^ed.  604,  132  C.  C.  A.  608,  or,  as  suggested  in  U.  S.  Fru- 
mentum  Co.  v.  Lauhoff,  216  Fed.  610,  132  C.  C.  A.  614,  both  of  which 
were  decided  by  this  court.  Note,  also,  the  suggestions  contained  itt 
Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co.,  supra. 

In  view  of  the  probabilty  that  plaintiff  may  show  that  the  profits  due 
to  the  tabulators  is  separable  from  those  made  on  the  entire  machines 
and  may  make  proof  sufficient  on  which  reasonably  to  base  the  recovery 
of  a  definite  sum  as  profits,  and,  perhaps,  as  damages,  we  are  constrain- 
ed, as  in  the  Frumentum  Case,  to  reverse  and  remand,  but  for  the  pur- 
pose only  of  permitting  it  to  make  such  showing  and  proof. 

The  plaintiff  will  pay  the  costs  of  this  proceeding. 


(220  Fed.  887) 

AMERICAN  BALLAST  CO.  v.  DAVY  BURNT  CLAY  BALLAST  CO, 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  5,  1915.) 

No.  2005. 

1.  Patents  <e=»328 — Validity— Prior  Use— Coal  Conveying  Apparatus. 

The  Simmons,  Forgham  &  Bennett  patent.  No.  (J33,348,  for  a  coal  un- 
loading and  distributing  apparatus  for  use  in  ballast  burning,  held  void 
for  prior  commercial  use  of  the  apparatus  In  substantially  its  patented 
form  for  more  than  two  years  prior  to  the  application. 

2.  Patents  ^=>81 — Prior  Use — Experimental  Use. 

Where  a  patented  machine  was  publicly  and  commercially  used  for 
more  than  two  years  before  the  filing  of  the  application,  experiments  made 
during  that  time  for  the  purpose  of  strengthening  and  otherwise  improv- 
ing the  machine  as  an  ppr.rative  device  must  be  deemed  merely  incidental,, 
and  not  as  dominating  the  character  of  the  use. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §  104 ;  Dec.  Dig. 
<S=^81. 

Reduction  of  invention  to  practical  use  or  operation  as  affecting  pat- 
entability, see  note  to  Excelsior  Supply  Co.  v.  Weed  Chain  Tire  Grip  Co... 
113  C.  C.  A.  7.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern: 
Division  of  the  Northern  District  of  Illinois;  Kenesaw  M.  Landis^ 
Judge. 

^s»For  other  cases  lee  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes- 
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Suit  in  equity  by  the  Davy  Burnt  Clay  Ballast  Company  against  the 
American  Ballast  Company.  Decree  for  complainant,  and  defendant 
appeals.    Reversed. 

Glenn  S.  Noble,  of  Chicago,  111.,  for  appellant. 
Frank  L.  Belknap  and  Charles  K.  Offield,  both  of  Chicago,  111.,  for 
appellee. 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge.  [  1  ]  This  is  an  appeal  from  a  decree  holding 
letters  patent  No.  633,348  valid  and  infringed.  The  patent  is  for  a 
"coal  unloading  and  distributing  apparatus  for  use  in  ballast  burning," 
issued  to  Simmons,  Forgham  &  Bennett,  September  19,  1899,  on  an 
application  filed  December  23,  1898.  The  specifications  and  claims 
thereof  in  suit,  numbered  1,  2,  3,  4,  7,  and  9,  do  not  require  particular 
mention  for  the  purposes  of  this  opinion,  inasmuch  as  the  main  ques- 
tion in  controversy  and  the  one  on  which  our  decision  rests  is  whether 
or  not  the  use  made  of  certain  machines  from  1894  to  1897,  more  than 
two  years  before  the  filing  of  the  application,  was  public  or  experimen- 
tal, within  R.  S.  §  4886  (Comp.  St.  1913,  §  9430). 

The  purpose  of  this  slacking  device  was  to  transfer  coal  from  a  coal 
car  to  a  hopper  on  a  transfer  car,  and  thence  by  a  conveyer  to  a  plat- 
form attached  to  the  latter  car.  From  the  platform  the  coal  would  be 
shoveled  by  hand  onto  the  fire.  The  process  of  making  ballast  from 
clay,  of  which  this  is  one  step,  is  more  fully  described  in  the  opinion 
filed  this  day  in  case  No.  2006  between  the  same  parties.  220  Fed.  890.* 

The  specific  improvement  was  the  substitution  of  machinery  for  the 
wheelbarrow  in  getting  the  coal  from  the  coal  car  to  the  shoveling  plat- 
form. The  invention  was  in  no  sense  pioneer.  The  inventors  were 
officers  or  employes  of  plaintiff,  which  had  long  been  engaged  in  the 
business  of  manufacturing  ballast  from  clay.  The  conception  of  this 
apparatus  was  not  the  result  of  long  or  laborious  experiments.  As 
Simmons  testified: 

"The  machine  was  conceived  and  planned  at  one  sitting  or  one  interview. 
*  ♦  ♦  The  machine  was  so  obvious,  being  groupings  of  methods,  meclian- 
ical  methods,  which  we  had  already  made  use  of,  that  the  thought  to  turn 
It  into  a  slacking  device  was  spontaneous." 

This  meeting  or  interview  of  the  inventors  took  place  early  in  1894. 
In  the  spring  of  that  year  one  machine  was  built  at  railroad  shops  in 
Missouri  in  accordance  with  rough  sketches  and  instructions  from  the 
inventors.  After  it  had  been  tested  out  for  a  month  in  the  yards,  on 
tracks  level  and  in  good  condition,  it  was  sent  out  to  be  used  on  the 
temporary  uneven  tracks,  where  ballast  burning  was  going  on.  A 
month  later,  two  more  machines  were  built  at  the  same  place  and  sent 
out  in  the  fall  of  1894  to  be  similarly  used  by  plaintiff's  predecessor. 

While  there  is  some  conflict  in  the  testimony  as  to  the  length  of  time 
the  three  machines  were  in  actual  operation,  the  patentees'  own  testi- 
mony establishes  that  all  of  them  were  used  for  from  two  to  six  months 
in  each  of  the  years  1894  and  1895,  and  in  each  case  until  the  comple- 
tion of  the  particular  job  in  hand ;  that  one  of  them  was  also  at  work 
in  1896  for  several  months,  and  another  for  many  months  both  in 
1896  and  1897 ;  that,  despite  interruptions  from  time  to  time,  this  use 

1 136  c.  C.  A.  45«. 
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was  continuous,  open,  and  commercial ;  and  that  in  every  respect  it  was 
identical  with  plaintiffs  use  of  the  later  machines  in  the  regular  course 
of  their  business  of  making  ballast  from  clay. 

The  interruptions  were  due  both  to  defects  in  the  material,  poor  con- 
struction, or  faulty  relation  of  the  parts,  and  also  to  entirely  extrane- 
ous causes.  The  actual  commercial  use  on  the  rough  temporary  tracks 
demonstrated  weaknesses;  these  were  readily  overcome;  breakages 
because  of  defects  and  strain  were  repaired ;  changes  of  various  kinds 
were  made ;  but  it  is  apparent,  even  from  the  patentees'  testimony,  that 
none  of  the  changes  made,  either  in  any  of  these  original  machines  or  in 
the  later  machines,  as  a  result  of  the  use  to  which  the  alleged  ex- 
perimental machines  were  put,  had  any  relation  to  the  invention  itself. 
In  other  words,  these  first  three  machines,  at  the  time  they  were  sent 
out,  were  complete  and  commercially  successful  operative  embodiments 
of  the  invention  as  set  forth  in  each  of  the  claims  in  suit,  except  that 
perhaps  in  two  of  them  one  element  of  two  claims,  the  flexible  bridge 
piece,  was  missing.  This,  however,  was  in  the  third  machine  from  the 
time  of  its  construction. 

The  three  original  machines  were  taken  apart  after  the  season  of 
1897;  the  parts  were  sent  to  plaintiff's  factory  at  Kenosha,  Wis.; 
some  of  them  were  used  for  other  purposes,  and  others  scrapped. 
This  disposition  of  them  was  due,  not  to  any  impossibility  of  their 
further  commercial  use,  but  because  plaintiff  found  it  more  advisable 
and  advantageous  to  build  larger  and  stronger  apparatus.  In  so  far 
as  the  use  of  the  1894  machines  can  properly  be  called  experimental,  it 
was  for  the  purpose  of  determining,  not  the  practicability  of  the  inven- 
tion, but  the  best  device  for  its  embodiment  as  to  materials  to  be  used, 
their  arrangement,  and  construction.  The  only  purpose  of  experiment- 
ing was  to  ascertain  what  material,  wood,  iron,  or  steel,  for  example, 
should  be  used  in  some  of  the  elements,  how  the  structure  could  best 
be  braced  and  held  in  place,  and  by  what  relation  of  the  parts  the  high- 
est efficiency  could  be  attained. 

As  the  carpenter  in  charge  of  the  manufacturing  of  these  machines 
testified,  it  was  only  after  they  had  found  out  that  the  very  first 
machine  would  work  that  it  was  shipped  out  to  be  used.  While  he 
called  this  a  ''purely  experimental"  machine,  and  said  that  all  three  of 
them  were  built  "to  see  if  we  could  get  a  successful  slacker,"  the  evi- 
dence, far  from  supporting  the  contention  that  this  use,  extending  over 
a  period  of  from  two  to  four  years,  was  primarily  experimental,  is 
overwhelming  that  it  was  public  and  commercial  in  every  sense ;  that 
in  so  far  as  it  was  experimental  the  testing  was  merely  incidental,  and, 
moreover,  was  directed  sglely  to  matters  forming  no  part  of  the  inven- 
tion or  the  claims. 

[2]  The  law  is  well  eotablished.  The  fact  that  the  use  was  open 
and  not  secret  would  not  of  itself  make  the  use  public,  if,  as  in  this 
case,  a  real  test  could  be  made  only  in  connection  with  the  actual  open 
commercial  work.  And  if  the  experiments  had  been  directed  primarily 
to  a  testing  out  of  the  very  thing  invented  to  ascertain  whether  a 
machine  embodying  the  conception  would  be  commercially  workable, 
such  experiments  might  extend  over  more  than  two  years,  if  addi- 
tional ti/ne  were  really  essential  for  this  purpose.  Elizabeth  v.  Paving 
Co.,  97  U.  S.  126,  24  L.  Ed.  1000.     But  after  an  open  use  for  more 
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than  two  years  is  shown,  the  burden  of  proving  that  it  was  purely 
or  primarily  experimental  "by  full,  clear,  unequivocal,  and  convincing 
evidence"  is  on  the  patentee.     Smith  &  Griggs  Mfg.  Co.  v.  Sprague, 
123  U.  S.  249,  8  Sup.  Ct.  122,  31  L.  Ed.  141. 
As  the  court  says  in  the  Sprague  Case : 

**A  use  by  the  inventor,  for  the  purpose  of  testing  the  machine,  in  order  by 
experiment  to  devise  additional  means  for  perfecting  the  success  of  its  opera- 
tion, is  admissible;  and  where,  as  incident  to  such  use,  the  product  of  its 
operation  is  disposed  of  by  sale,  such  profit  from  its  use  does  not  change  its 
character ;  but  where  the  use  is  mainly  for  the  purposes  of  trade  and  profit, 
and  the  experiment  is  merely  incidental  to  that,  the  principal  and  not  the  in- 
cident must  give  character  to  the  use.  The  thing  implied  as  excepted  out  of 
the  prohibition  of  the  statute  is  a  use  which  may  be  properly  characterized  as 
substantially  for  purposes  of  experiment.  Where  the  substantial  use  is  not 
for  that  purpose,  but  is  otherwise  public,  and  for  more  than  two  years  prior 
to  the  application,  it  comes  within  the  prohibition." 

Inasmuch  as  the  invention  embodied  in  each  of  the  claims  in  suit 
was  completely  formulated,  disclosed,  and  reduced  to  practice  by  the 
machines  of  1894,  and  as  these  machines  were  publicly  and  commer- 
cially used  more  than  two  years  before  the  application  was  filed,  any 
experiments  made  during  this  time  for  the  purpose  of  strengthening 
and  otherwise  improving  the  machine  as  an  operative  device  must  be 
deemed  merely  incidental  and  cannot  save  the  claims  in  issue.  Star 
Mfg.  Co.  V.  Crescent  Forge  &  Shovel  Co.,  179  Fed.  856,  103  C.  C.  A. 
342. 

The  decree  must  be  reversed,  with  directions  to  dismiss  the  bill  for 
want  of  equity. 


(;220  Fed.  890) 

AMERICAN  BALLAST  CO.  v.  DAVY  BURNT  CLAY  BALLAST  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  5,  1915.) 

No.  2006. 

Patents   ^=»328 — Infringement— Apparatus  for   Producing  Burnt  Clay 
Ballast.  , 

The  Bennett  &  Forgham  patent,  No.  686,964,  for  apparatus  for  use  in 
producing  burnt  clay  baUast,  construed,  and,  in  view  of  the  Umitations 
imposed  on  the  claims  in  the  Patent  Office,  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  lUinois;    Kenesaw  M.  Landis,  Judge. 

Suit  in  equity  by  the  Davy  Burnt  Clay  Ballast  Company  against  the 
American  Ballast  Company.  Decree  for  complainant,  and  defendant 
appeals.     Reversed. 

Glenn  S.  Noble,  of  Chicago,  III,  for  appellant. 

Frank  L.  Belknap,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge.  Claims  1,  2  and  6  of  the  patent  in  suit. 
No.  686,964,  issued  to  G.  M.  Bennett  and  T.  Forgham,  November 
19,  1901,  for  "apparatus  for  use  in  producing  burnt  clay  ballast,"  were 
adjudged  valid  and  infringed.  On  this  appeal  we  deem  it  necessary 
to  examine  but  one  of  the  defenses,  that  of  noninfringement. 

^z^FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  t  Indexes 
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The  specifications  contain  the  following  recitals,  descriptions,  and 
drawings : 

"Our  invention  relates  particularly  to  apparatus  for  use  in  the  production 
of  burnt  clay  ballast  for  mixing  fresh  fuel  with  that  portion  of  the  forming 
ballast  which  has  not  become  thoroughly  burned  in  the  firing  operation  and 
for  further  use  in  other  necessary  handling  of  the  heated  mass.  Our  primary 
object  is  to  provide  means  for  accomplishing  this  part  of  the  process  of  pro- 
ducing burnt  clay  ballast  more  cheaply,  easily,  and  efficiently  than  heretofore. 

**In  the  production  of  burnt  day  ballast  it  is  common  to  establish  a  bank 
of  any  desired  length  where  the  firing  operation  is  carried  on.  It  is  usual 
to  spread  first  a  layer  of  fuel  upon  the  ground  and  then  to  take  day  from  one 
side  thereof  and  spread  the  same  over  the  fuel,  after  which  the  mass  is  fired — 
as  described,  for  instance,  in  patent  to  Butler  &  Simmons,  No.  447,460,  March 
3,  1891.  After  firing  there  remains  a  crust  of  considerable  depth,  throughout 
which  the  clay  is  dried  (kiln-dried)  but  not  burned.  It  is  necessary  to  break 
up*  this  crust  and  mix  fresh  fuel  with  the  same,  after  which  other  additional 
fuel  and  a  fresh  supply  of  clay  are  added.  After  a  bank  is  established,  one 
of  whose  sloping  sides  is  in  the  same  plane  as  one  side  of  the  adjacent  ditch, 
the  fresh  supplies  of  fuel  and  clay  are  sprinkled  over  the  top  of  the  bank 
and  the  sloping  surface,  which  extends  from  said  top  to  the  bottom  of  the 
ditch.  In  practice  it  is  necessary  to  draw  the  unbumed  material  at  the  top 
over  onto  the  sloping  bank,  for  the  reason  that  it  is  impossible  to  develop 
sufficient  heat  near  the  surface  to  thoroughly  bum  the  top  layer  of  clay. 
Machines  for  distributing  coal  to  the  bank  and  supplying  clay  as  required  are 
now  in  common  use. 

"In  the  accompanying  drawings  is  shown  our  improved  apparatus  for  break- 
ing up  the  surface  layer  at  the  bank,  mixing  fresh  coal  therewith,  and  moving 
the  outer  layer  of  the  top  of  the  bank,  and  by  means  of  this  apparatus  what 
has  heretofore  been  a  laborious  and  expensive  portion  of  the  process  of  pro- 
ducing ballast  of  this  nature  is  rendered  very  easy  and  comparatively  inex- 
pensive. In  the  drawings.  Figure  1  is  a  view  representing  a  cross-section  of 
a  bank  for  producing  burnt  clay  ballast  and  apparatus  for  harrowing  the 
bank,  moving  certain  portions  thereof,  and  mixing  coal  with  the  surface  layer 
of  the  bank ;  Mg.  2,  a  broken  view,  showing  another  position  of  the  harrow- 
ing device;  Fig.  3,  an  enlarged  view,  in  front  elevation,  of  the  harrowing 
device  detached  from  its  cables;  Fig.  4,  a  plan  view  of  said  harrowing  de- 
vice ;  Fig.  5,  a  view  in  side  elevation  of  the  same ;  and  Fig.  6,  an  illustration 
of  a  modification. 

"A  represents  a  combined  harrowing  device  or  drag  and  scraper,  and  B  a 
mounted  car  of  common  construction,  equipped  in  the  usual  manner  with  a 
mast  B\  a  boom  B^,  and  drums  58  and  B*,  From  the  drum  B^  a  cable  a 
passes  to  the  device  A,  and  from  the  drum  B^  a  cable  &  passes  about  a  sheave 
ft'  at  the  top  of  the  mast  B\  thence  about  a  sheave  &«  at  the  end  of  the  boom 
B«,  and  thence  to  the  device  A.  The  car  is  equipped  with  a  suitable  motor 
for  rotating  the  drums  B^  and  B^.  The  device  A  comprises  a  central  tongue 
or  pole  c,  brace  members  c',  formed  integral  with  a  back  section  c*,  a  com- 
panion back  section  o^,  curved  teeth  c*,  clamped  between  the  sections  c2  and 
c3,  a  curved  metallic  scraper  plate  c^,  connected  with  the  pole  c  and  the  braces 
<f,  a  strengthening  angle  e«  at  the  upper  margin  of  said  plate  c^,  side  braces 
c7.  Joining  the  braces  &  and  the  extremities  of  the  plate  cs,  intermediate 
braces  c^.  Joining  the  back  sections  to  the  plate  c^,  eyes  c^,  connected  with 
the  braces  &  in  the  rear  of  the  plate  c^,  chain  sections  ci®,  connected  there- 
with, a  ring  cn,  connecting  said  chain  sections,  and  a  clevis  ci2,  connected 
with  the  front  end  of  the  pole  c  and  the  adjacent  ends  of  the  braces  c'. 

**When  it  is  desired  to  harrow  the  sloping  side  of  the  bank,  the  cable  a 
is  connected  with  the  ring  c"  of  the  device  A  and  the  cable  6  is  connected 
with  the  clevis  ci2  thereon.  This  is  illustrated  in  Fig.  1,  from  whence  it  will 
be  seen  that  the  cable  b  at  this  time  serves  as  a  draft  cable  and  the  cable 
a  sen'es  as  a  depth-regulating  cable  and  also  to  return  the  harrowing  device 
to  the  foot  of  the  incline  after  it  has  been  pulled  up  the  incline  by  the  cable  ft. 
When  it  is  desired  to  draw  the  surface  layer  of  the  top  of  the  bank  over 
onto  the  inclined  surface,  the  cable  a  is  connected  with  the  clevis  c^*  and  the 
cable  6  is  connected  with  the  ring  cn.  When  thus  connected,  the  cable  a  be- 
comes the  draft  cable  and  the  cable  h  serves  to  regulate  the  depth  and  to 
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retract  the  harrowing  device.    The  pole  and  various  members  of  the  frame 
also  serve  to  limit  the  depth  of  cut. 

"The  curved  teeth  c*  serve  to  hold  the  device  down  and  cause  the  scraper 
,  to  fill  properly  during  the  operation.  (Illustrated  Fig.  2.)  From  a  view  of  Fig. 
1  it  will  be  understood  that  it  is  possible  to  thoroughly  harrow  the  sloping 
surface  of  the  bank  from  the  base  to  the  top.  In  practice,  after  a  bank  of 
fuel  and  clay  is  properly  formed  and  the  mass  has  been  ignited,  it  is  left  to 
burn  until  the  lower  strata  of  clay  are  properly  burned,  after  which  there 
will  remain  a  surface  layer  of  dry,  hard  material  which  has  not  been  properly 
burned.  After  the  mass  has  burned  the  required  length  of  time,  coal  is  dis- 
tributed over  the  top  and  sloping  surface  of  the  bank,  after  which  the  slop- 
ing surface  is  harrowed,  as  illustrated  in  Fig.  1.  The  surface  layer  of 
the  top  of  the  bank  is  then  dragged  over  onto  the  sloping  surface,  as  illus- 
trated in  Fig.  2.  A  layer  of  coal  is  then  distributed  to  the  sloping  surface 
of  the  bank  and  to  the  top  of  the  bank  adjacent  to  the  sloping  surface, 
after  which  a  layer  of  clay  of  the  desired  depth  is  added  and  the  mass  left 
to  continue  burning  until  the  proper  time  to  repeat  the  operation  just  de- 
scribed. It  is  preferable  to  drag  the  surface  layer  oH  the  top  of  the  bank 
over  onto  the  sloping  surface  after  each  harrowing  and  mixing  operation 
performed  on  the  sloping  surface. 

"The  car  B  is  movable  parallel  to  the  bank  in  a  manner  now  well  under- 
stood, and  the  equipment  of  the  car  itself  is  now  in  common  use  for  operating 
a  shovel  for  supplying  clay  to  the  bank.  By  means  of  our  Improved  device 
A,  connected  to  cables  disposed  as  described,  it  is  possible  to  produce  a 
thorough  burning  or  firing  clear  down  to  the  base  of  the  Incline,  thereby 
rendering  it  i)Osslble  to  preserve  an  even  base-surface  for  the  ballast  to  rest 
upon;  also,  an  easy  means  for  mechanically  removing  the  surface  layer  at 
the  top  of  the  bank  is  provided.  Moreover,  by  reason  of  the  improved  manner 
of  handling  the  mass,  it  is  possible  to  make  the  operations  succeed  each  other 
in  more  rapid  succession ;  it  being  now  unnecessary  to  allow  so  long  a  period 
for  the  mass  to  bum  as  formerly. 

"It  is  believed  to  be  wholly  novel  to  provide  a  device  for  harrowing  the 
Inclined  surface  of  the  bank  from  the  base  to  the  top  in  combination  with 
means  for  mechanically  moving  said  harrowing  device  in  the  manner  de- 
scribed. The  harrowing  device  Itself  is  believed  to  be  wholly  novel.  Accord- 
ingly no  limitation  Is  Intended  by  the  foregoing  detailed  description,  except  as 
shall  appear  from  the  appended  claims." 
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The  claims  in  issue  read  as  follows : 

"1.  In  apparatus  of  the  character  described,  the  combination  of  a  harrow- 
ing device,  having  harrowing  teeth  substantially  perpendicular  to  the  surface 
engaged  but  inclined  slightly  forward  and  means  for  advancing  said  device 
from  the  base  of  the  incline  of  a  bank  to  the  top  of  said  bank  while  said 
device  is  in  operative  engagement  with  said  inclined  surface,  said  device  op- 
erating to  stir,  but  not  to  collect,  the  material  engaged,  substantially  as  de- 
scribed. 

"2.  In  apparatus  of  the  character  described,  the  combination  of  a  har- 
rowing device  disposed  so  as  to  permit  it  to  be  drawn  up  the  inclined  surface 
of  a  bank  having  harrowing  teeth  substantially  perpendicular  to  the  surface 
engaged  and  inclined  slightly  forward,  a  pulley  located  in  advance  of  s;ilil 
device,  a  draft  cable  passing  about  said  pulley,  and  disiwsed  and  equipped  to 
draw  said  harrowing  device  up  said  inclined  surface  and  a  retracting  cable 
connected  with  the  device,  said  device  operating  to  stir  but  not  to  collect 
the  material  engaged,  substantially  as  described.'* 

"6.  In  apparatus  of  the  character  described,  the  combination  of  a  car 
supplied  with  a  boom,  a  pulley  connected  with  said  boom,  a  cable  passing 
about  said  pulley,  a  combined  scraper  and  harrowing  device  connected  some 
distance  from  the  advance  end  with  said  cable,  said  device  comprising  a 
transversely  extending  forwardly  and  doMmwardly  inclined  scraper  and  teeth 
in  the  harrow  of  said  scraper  and  projecting  a  considerable  distance  beneatli 
the  level  of  the  same,  and  a  draft  cable  connected  with  the  front  end  of  said 
device  and  leading  to  winding  mechanism  on  said  car,  substantially  as  and  for 
the  purpose  set  forth." 

The  construction  and  operation  of  the  alleged  infringing  devices 
appear  from  stipulated  drawings  and  descriptions,  which  are  in  part, 
and  so  far  as  material  to  the  consideration  of  the  defense  of  nonin- 
fringement, as  follows: 
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Digging  "shovels  are  removed  from  [digging]  machines  and  temporarily  re- 
placed by  certain  devices  commonly  called  drags.  ♦  ♦  ♦  The  drag  first 
used  in  actual  operation  is  constructed  like  the  other  one,  except  that  the 
inclination  of  the  teeth  is  less,  and  the  teeth  do  not  have  transversely  ex- 
tending rods  passing  through  the  back  web  of  the  teeth,  nor  do  they  have,  of 
course,  pipe  sections  on  tiiese  said  rods.  Figure  7  is  a  side  elevation  showing 
substantially  defendant's  digger  machine  with  the  shovels  removed  and  the 
drag  attached.  Figure  9  is  a  fragmentary  side  view  showing  the  manner  of 
pulling  over  the  top  of  the  bank.  The  drags  used  by  the  defendant  are  always 
used  in  pairs  on  the  machine.  These  drags  consist  of  a  suitable  framework, 
made  up  principally  of  bars  of  steel  or  iron,  which  bars  are  substantially 
parallel,  and  which  are  bound  together  by  means  of  rear  bars  and  side  bars. 
The  central  bar  and  the  side  bars  are  joined  together  to  form  a  tongue  by 
means  of  which  the  drag  may  be  drawn  forwardly.  Chains  F*  are  attached 
at  the  rear  part  of  the  drag  for  making  connection  with  a  cable  /)i  as  will 
presently  be  described.  The  teeth  are  made  of  cast  metal  and  are  provided 
with  sockets  in  the  upper  ends  thereof  which  fit  over  the  respective  bars. 
The  downwardly  projecting  portions  of  the  teeth  are  slanted  forwardly 
in  each  drag  and  are  made  with  a  sharpened  front  portion  and  rear  bracing 
portion.  The  front  drag  which  is  the  first  one  used  digs  out  the  toe  or  bottom 
of  the  fire  bank.  The  only  difference  between  the  front  drag  and  the  rear 
drag  is  that  the  teeth  on  the  rear  drag  are  pitched  forward  at  a  greater  angle 


Digitized  by 


Google 


462  136  C.  C.  A.  REPORTS 

and  are  provided  throughout  their  upper  rear  web  portion  with  several  cross 
rods  which  extend  through  the  rear  bracing  web  or  flange  of  the  teeth  and 
which  are  provided  with  spacing  pipe  which  fit  over  the  rods  extended  be- 
tween the  teeth.  These  drags  are  about  five  feet  long  and  about  six  feet  wide, 
and  the  teeth  extend  downward  about  twenty  inches  below  the  frame,  and 
each  drag  weighs  several,  hundred  pounds.  • 

"When  those  drags  are  to  be  used  the  cable  D  is  connected  to  a  ring  in  the 
tongue  and  the  cable  7)i  is  passed  around  the  sheave  B^  at  the  outer  end  of  the 
boom  B  and  is  connected  with  a  chain  F*,  The  front  drag  is  oi>erated  so  as  to 
first  dig  out  the  toe  of  the  fire  bank  as  indicated  at  E^,  thereby  making  a 
slight  ditch,  as  it  were,  along  the  bottom  of  the  bank,  and  dragging  the 
material  out  a  little  forward  of  the  bank.  This  drag  is  then  successively 
raised  and  dropped  on  the  face  of  the  fire  working  from  the  bottom  of  the 
bank  to  the  top  by  a  series  of  operations  as  indicated  from  1  to  2,  2  to  S^  S 
to  4i  ^tc,  on  the  drawings;  that  is,  the  drag  is  first  raised  up  ami  dropped 
onto  the  face  of  the  fire  for  instance,  at  the  point  indicated  at  i.  The  teeth 
will  be  driven  deeply  into  the  face  of  the  fire  tending  to  break  up  the  crust 
or  hard  covering  formed  thereon  and  then  by  giving  the  cable  a  slight  pull 
the  drag  will  be  drawn  dotcntcardly  a  short  distance,  thereby  tending  to  further 
break  up  the  fire.  The  drag  is  then  raised  and  dropped  in  a  position  indicated 
by  the  numeral  2  and  again  given  a  slight  forward  movement,  this  operation 
being  continued  by  successive  steps  until  the  top  of  the  fire  is  reached.  There 
is  no  continuous  or  lengthy  movement  given  to  this  drag  which  causes  it  to 
move  upward  or  downward  across  the  full  face  of  the  fire  at  one  time. 

"4fter  the  first  drag  has  completed  the  operation  just  described,  the  second 
drag,  which  is  attached  in  a  similar  manner  in  the  place  of  the  rear  shovel,  is 
then  used  for  pulling  over  the  top  E^  of  the  fire.  In  doing  this  the  drag  is 
lowered  so  that  the  teeth  come  behind  the  top,  and  is  then  drawn  forward  by 
the  cable  D  until  the  principal  part  of  the  material  forming  the  top  is  drawn 
or  spread  over  the  face  of  the  fire.  On  account  of  the  different  angle  at 
which  the  drag  stands  when  pulling  over  the  top,  the  teeth  are  given  a  greater 
forward  pitch  than  the  teeth  of  the  first  or  head  drag.  The  cross  rods  serve 
to  prevent  the  teeth  from  entering  into  the  material  at  the  top  too  great 
a  distance,  and  also  to  allow  the  fine  material  to  remain  substantially  in 
position  while  dragging  the  large  lumps  over  onto  the  face  of  the  fire.  A  con- 
siderable portion  of  such  lumps  will  eventually  lodge  in  the  shallow  ditch 
fc?2  formed  at  the  toe  of  the  fire  by  the  first  drag.  On  account  of  leaving  the 
fine  material  at  the  top  and  drawing  the  large  lumps  over  onto  the  face  of 
the  fire  and  down  to  the  bottom  thereof,  the  operator  will  be  assured  of  having 
a  good  fire  at  all  times  at  the  toe  of  the  bank,  as  these  large  hot  lumps  roll 
down  to  the  toe  of  the  bank  and  tend  to  replenish  the  fire.  Furthermore,  as 
these  large  lumps  are  usually  well  burned,  the  operator  is  assured  of  having 
good  ballast  at  the  bottom  of  the  pile,  which  is,  of  course,  left  in  position 
until  the  burning  operation  is  completed.  The  material  dug  out  at  the  toe 
will  eventually  be  replaced  by  the  digging  shovels  higher  up  on  the  face  of 
the  fire." 

The  patent  in  suit  is  concededly  not  a  pioneer  invention.  Power- 
driven  machinery,  which  had  supplanted  hand  labor  in  other  ste{>s 
of  the  manufacture  of  ballast  from  clay,  hand  implements  theretofore 
used  for  harrow^ing  the  incline  and  pulling  over  the  top,  and  power- 
driven  harrows  adapted  primarily  for  use  in  other  lines  of  work,  con- 
tained all  of  the  elements,  the  combination  of  which  is  covered  by  the 
claims  in  suit.  And  the  history  of  the  application  in  the  Patent  Of- 
fice, as  disclosed  by  the  file  wrapper  and  contents,  demonstrates  that 
while,  as  plaintiff's  expert  says,  the  patent  is  for  a  machine,  and  not 
for  a  process,  it  is  for  a  device  specifically  described,  not  only  as  to 
its  construction,  but  also  as  to  the  method  of  its  operation,  and  that  the 
claims  are  not  to  be  construed  broadly,  so  as  to  dominate  every  ma- 
chine power  method  of  harrowing  an  inclined  bank  of  kiln-dried  bal- 
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last  clay,  but  are  to  be  limited  to  the  construction  and  method  specif- 
ically set  forth. 

Claims  1  and  2  cover  the  device  for  harrowing  the  inclined  surface ; 
claim  6  includes  also  the  scraper  designed  to  cut,  collect,  and  pull 
over  the  top  of  the  bank.  Defendant's  front  drag  is  alleged  to  in- 
fringe claims  1  and  2;  the  rear  drag,  claim  6.  It  is  apparent  from 
the  drawings  and  descriptions  that  defendant's  front  drag  is  designed 
and  in  practice  operates  to  harrow  the  inclined  surface,  not  by  up- 
ward movements  of  the  harrow  teeth,  whether  in  one  continuous 
sweep  or  intermittently,  but  by  a  series  of  movements,  each  of  which 
involves  a  short  downward  cutting  of  the  kiln-dried  surface  clay, 
though  the  series  as  a  whole  begins  near  the  bottom  and  ends  at  the 
top. 

If  the  patentees  had  succeeded  in  obtaining  the  allowance  of  the 
claim  which  included  the  element  of  "means  for  advancing  the  har- 
rowing device"  without  any  limitation  whatsoever,  the  difference  in 
the  method  of  operation  would  have  been  of  no  moment.  Not  only, 
however,  was  such  a  broad  claim  on  numerous  references  rejected, 
and  thereupon  canceled,  but  claims  1  and  2  as  originally  filed  were 
also  limited  and  narrowed  to  meet  the  objections  of  the  Patent  Of- 
fice. In  claim  1,  the  words  "to  the  top  of  said  bank,"  and  in  claim  2, 
"disposed  and  equipped  to  draw  said  harrowing  device  up  said  in- 
clined surface,"  were  thus  inserted.  Claims  1  and  2  differ,  in  that  the 
former  expressly  states  that  the  device  shall  be  advanced  from  base  to 
top  while  in  operative  engagement  with  the  surface ;  that  is,  that  the 
advancing  movement  shall  be  both  continuous  from  base  to  top  and 
shall  take  place  during  the  process  of  harrowing  the  surface.  Claim 
2  does  not  specify  a  continuous  movement  from  base  to  top;  but 
though  it  does  not  in  express  words  provide  that  the  upward  move- 
ment, whether  continuous  or  intermittent,  shall  be  "while  the  device  is 
in  operative  engagement  with  the  surface,"  clearly  this  is  necessarily 
implied  in  a  harrowing  machine  "disposed  so  as  to  permit  it  to  be 
drawn  up  the  inclined  surface  of  a  bank  having  harrowing  teeth  sub- 
stantially perpendicular  to  the  surface  engaged  and  inclined  slightly 
forward"  and  with  a  draft  cable  "disposed  and  equipped  to  draw 
said  harrowing  device  up  said  inclined  surface." 

Neither  of  these  claims,  therefore,  is  to  be  construed  to  include  means 
for  harrowing  the  inclined  surface  by  whatever  method,  but  only 
such  means  and  so  arranged  and  disposed  as  will  produce  an  upward 
harrowing  movement,  and,  at  least  as  to  claim  1,  continuously  from 
base  to  top.  So  construed,  they  cannot  be  held  to  be  infringed  by  de- 
fendant's front  drag. 

In  claim  6,  differing  therein  from  other  claims  not  now  in  issue,  the 
scraper  and  the  harrow  teeth,  while  specifically  described,  are  not  ex- 
pressly stated  to  be  two  distinct  elements  located  at  different  parts 
of  the  frame.  The  file  wrapper  and  contents, 'as  well  as  the  spec- 
ifications and  drawings,  demonstrate,  however,  that  if  this  be  not  the 
only  reasonable  construction  of  the  claim,  its  scope  is  nevertheless  to 
be  so  limited.  The  words  "below  the  level  of"  were  inserted  to  meet . 
the  specific  objection  "that  the  teeth  do  not  extend  beneath  the  scraper." 
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(The  word  "beneath"  is  underscored  by  the  examiner.)  The  teeth, 
then,  are  admittedly  not  beneath  the  scraper,  but  at  some  other  part  of 
the  frame.  In  the  device  covered  by  the  patent  in  suit,  the  scraper 
is  not  in  operative  contact  with  the  dry  crust  while  the  inclined  surface 
of  the  bank  is  being  harrowed.  The  harrow  teeth  perform  this  func- 
tion. When,  however,  the  top  of  the  bank  is  to  be  pulled,  the  scraper 
is  brought  into  action.  It  cuts  and  collects  the  top  layer;  the  teeth 
serve  only  "to  hold  the  device  down  and  cause  the  scraper  to  fill 
properly  during  the  operation." 

In  defendant's  rear  drag,  however,  there  is  no  scraper.  The  har- 
row teeth  do  the  cutting  and  collecting.  And  even  if  the  so-called  grid 
formed  by  the  cross  rods  and  spacing  pipe,  but  having  no  cutting  edge, 
aids  in  collecting  parts  of  the  top  layer  cut  by  the  teeth,  this  inciden- 
tal service  of  an  element  designed  for  and  performing  another  and 
different  function,  described  in  the  stipulation,  would  not  make  it  the 
equivalent  of  the  scraper.  If,  however,  the  grid  could  be  deemed  such 
an  equivalent,  there  would  still  be  no  infringement,  inasmuch  as  the  har- 
row teeth  of  defendant's  rear  drag  are  not  separated  from,  but  form 
a  part  of,  this  alleged  scraper,  and  are  located  directly  beneath  the  rods 
and  pipe. 

The  decree  must  therefore  be  reversed,  with  directions  to  dismiss 
the  bill  for  want  of  equity. 
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ASHLEY  et  aL  v.  WEEKS-NUMAN  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  12,  1915.) 

No.  117. 

1.  Patents  <^15— Designs — Subject-Matteb. 

Appearance  is  the  subject-matter  of  a  design  patent,  and  that  is  none 
the  less  patentable  because  a  mechanical  function  is  involved. 

[Ed.  Note.— -For  other  cases,  see  Patents,  Cent  Dig.  |  13;  Dec.  Dig. 
«=>15.] 

2.  Patents  ^=»28 — Designs — New  Assembling  of  Old  Elements. 

The  fact  that  each  separate  element  in  a  patented  design  was  old  does 
not  negative  invention,  which  may  reside  in  the  manner  in  which  they 
are  assembled. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  |  33;  Dec  Dig. 
«=>28.] 

3.  Patents  ^=»328 — Validity  and  Infringement — Design  fob  Inkstand. 

The  Ashley  design  patent,  No.  42,077,  for  a  design  for  an  inltstand, 
held  not  anticipated,  valid,  and  infringed. 

4.  Patents  ^s»252 — Infringement — Patent  fob  Design. 

Infringement  of  a  design  patent  is  not  to  be  determined  by  a  close  com- 
parison of  the  two  articles;  but  the  test  is  whether  the  ordinary  ob- 
server would  purchase  one,  believing  it  to  be  the  other. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §§  394-396;  Dec. 
Dig.  <e=>252.] 

5.  Patents  ^=>252 — ^Designs — Scope. 

A  patentee,  having  a  design  patent  with  a  written  specification  relating 
to  an  entirely  new  form  of  article,  is  entitled,  not  only  to  the  exact  de- 
sign shown  in  his  drawing,  but  also  to  protection  against  the  making  and 
ma  riveting  of  articles  which  contain  the  dominant  features  of  the  design 
described  in  the  specification. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  $|  394-396;  Dec. 
Dig.  <©=>252.] 

6.  Patents  ®=>222— Damages  for  Infringement — Failure  to  Mark  Article. 

The  owner  of  a  patent,  who  has  not  marked  the  thing  patented  as  re- 
quired by  statute,  cannot  recover  damages  for  infringement  except  on 
proof  that  defendant  was  duly  notified  of  the  infringement  and  continued 
it  after  notice. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §  352;  Dec.  Dig. 
<3=>222.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  on  appeal  from  a  decree  entered  in  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  New 
York  on  April  17,  1914,  sustaining  design  letters  patent  No.  42,077, 
granted  January  9,  1912,  to  Frank  M.  Ashley  for  a  design  for  an 
inkstand,  finding  that  defendant  had  infringed  said  patent  and  award- 
ing an  injunction  and  an  accounting,  with  costs. 

On  January  10.  1912,  Frank  M.  Ashley  granted,  for  an  agreed  royalty,  to 
the  Cushman  &  Denison  Manufacturing  Company,  one  of  the  complainants, 
the  exclusive  right  and  license  to  manufacture  and  sell  throughout  the  entire 
United  Stated  aLd  the  territories  thereof,  during  the  full  term  of  said  let- 
ters patent,  inkstands  made  in  accordance  with  said  design  letters  patent. 

^ss»For  oUier  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  DigesU  &  Indexes 
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Frank  M.  Ashley  is,  and  ever  since  the  issue  of  the  patent  has  been,  the 
owner  of  the  patent  In  suit 

The  complainants  allege  that  the  defendant  is,  within  the  county  and  state 
of  New  York,  and  without  license  from  complainants,  unlawfully  engaged  in 
making,  constructing,  using,  or  vending  to  others  to  be  used,  inkstands  made 
according  to  the  said  design  letters  patent  The  defendant  denies  the  validity 
of  the  patent  and  infringement. 

Charles  C.  Gill,  of  New  York  City,  for  appellant 
Albert  T.  Scharps,  of  New  York  City,  for  appellees. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 


ROGERvS,  Circuit  Judge.  The  patent  in  suit  in  the  specification 
states  that  the  essence  of  the  invention  resides  in  the  general  form  and 
relative  proportions  of  the  base  and  cover  which  presents  to  the  eye  an 
appearance  of  a  low,  comparatively  wide  construction,  having  a  very 
neat  and  artistic  effect.  The  claim  is  for  "the  ornamental  design  for 
an  inkstand  as  shown  and  described." 

The  drawing  as  explained  in  the  specification  is  as  follows : 

"A  indicates  the  body  portion  of  the 
inkstand  containing  the  reservoir  for 
the  ink.  This  body  portion  is  of  rec- 
tangular form  and  having  a  greater 
length  than  width  and  a  considerably 
less  height  than  width.  A  thin  cover 
B  is  provided,  which  is  of  less  length 
than  body  portion  A,  and  is  disposed 
adjacent  one  edge  of  the  body,  so  as  to 
expose  a  portion  of  the  top  of  the  body 
portion  when  the  cover  is  in  a  position 
to  close  the  reservoir.  Raised  curved 
portions  B'  may  be  provided  on  the 
cover  forming  recesses  C — C  to  serve 
as  a  pen  rack." 

The  defendant's  patent  is  design  patent  No.  41,846,  issued  on  Oc- 
tober, 17,  1911.  It  contains  no  written  description  of  the  invention, 
but  merely  states  that  reference  is  had  to  the  accompanying  drawing, 
in  which  is  presented  a  perspective  view  of  an  inkstand  embodying  his 
design.  His  claim  is  for  '*the  ornamental  design  for  an  inkstand  as 
shown."  The  accompanying  drawing,  which  forms  a  part  of  the  spec- 
ification, is  here  reproduced : 

The  specifications  for  the  above 
patent  are  simply  a  reference  to 
the  drawing  of  the  patent  showing 
the  inkstand  in  perspective. 

The  first  question  to  be  consid- 
ered is  as  to  the  validity  of  the 
Ashley  patent.  The  defendant  de- 
nies its  validity  on  several  grounds : 
1.  That  it  does  not  constitute  a 
new,  original,  and  ornamental  de- 
sign, as  required  by  law,  as  the 
proper  subject  for  a  design  patent,  but  is  for  a  mechanical  function 
and  apparatus,  which,  if  patentable  at  all,  should  have  been  patented 
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by  a  mechanical  patent,  or  by  a  patent  for  a  machine  or  apparatus,  as 
distinguished  from  a  patent  for  an  ornamental  design. 

2.  That  in  view  of  the  state  of  the  art  at  and  prior  to  the  time  of 
the  alleged  invention  the  subject-matter  of  the  patent  is  not  legally 
patentable  matter,  invention,  or  discovery. 

[1]  As  respects  the  first  objection,  defendant  calls  attention  to  the 
fact  that  the  exposure  of  the  rear  portion  of  the  top  of  the  body  por- 
tion, when  the  cover  of  complainant's"  inkstand  is  in  closed  position, 
involves  purely  mechanical  function.  In  the  complainants'  construc- 
tion, if  the  rear  portion  of  the  base  were  not  exposed  when  the  cover  is 
in  closed  position,  the  cover  would  extend  beyond  the  base  when  in  open 
position,  and  this  result  the  patentee  did  not  wish  to  take  place,  and 
therefore  made  the  cover  so  that  it  does  not  reach  quite  back  to  the  rear 
edge  of  the  base  when  in  its  open  position.  Defendant  argues  that  the 
exposed  portion  of  the  top  of  the  base,  when  the  cover  is  in  closed  po- 
sition, does  not  and  obviously  could  not  form  any  part  of  an  orna- 
mental or  artistic  design.  The  flat  surface  is  merely  a  flat  support 
for  the  rear  portion  of  the  cover  when  the  cover  is  in  open  position. 

In  reply  to  this  contention  of  counsel  we  declare  that  the  subject- 
matter  of  a  patent  is  not  rendered  unfit  as  a  design  patent  by  the 
mere  fact  that  it  is  possible  somewhere  in  its  construction  to  dis- 
cover a  mechanical  function.  A  patentable  design  may  consist  of  a 
new  and  ornamental  shape  given  to  an  article  of  manufacture  or  of  an 
ornamentation  to  be  placed  upon  an  article  of  old  shape.  The  design 
law  was  intended  to  encourage  the  decorative  arts,  and  therefore  deals 
with  the  appearance,  rather  than  the  structure,  uses,  or  functions,  of 
the  article.  30  Cyc.  827.  In  a  design  patent  the  appearance  is  the 
subject-matter  of  the  patent,  and  the  appearance  is  none  the  less  pat- 
entable because  a  mechanical  function  is  involved.  The  patentability 
of  a  design  is  determined  by  its  appeal  to  the  eyes,  and  not  by  the 
presence  or  absence  of  a  mechanical  function. 

[2]  As  respects  the  second  objection,  the  defendant  in  its  answer 
sets  up  22  patents  prior  in  date  to  the  patent  in  suit,  which  it  claims 
fully  and  clearly  show  and  describe  the  invention  or  design  of  that 
patent,  and  have  substantially  the  same  arrangement,  aggregation,  or 
combination  of  parts,  and  produce  the  same  function  and  eflfect.  But 
the  court  below  stated  that : 

"There  is  nothing  in  the  prior  art  which  approaches  at  all  near  to  the  pat- 
ent, even  if  it  be  given  the  widest  scope  which  words  permit" 

We  shall  not  enter  into  a  detailed  comparison  of  the  patent  in  suit 
with  the  prior  patents,  but  content  ourselves  with  saying  that  we  fully 
concur  with  the  court  below  in  its  opinion  that  there  is  nothing  in  the 
prior  art  which  impairs  the  validity  of  the  Ashley  patent.  It  is  appar- 
ent that  "the  general  form  and  relative  proportions  of  the  base  and 
cover,  which  present  to  the  eye  an  appearance  of  a  low  comparatively 
wide,  construction,*'  were  new ;  nothing  like  them  being  disclosed  in 
the  prior  patents.  It  may  be  that  sliding  covers  were  old,  and  that  low, 
broad  flat  bases  were  not  new,  and  yet  the  design  of  an  inkstand  hav- 
ing these  elements  may  not  be  wanting  in  invention. 

•*The  principle,  as  applied  to  design  patents,  is  unassailable  that  whenever 
Ingenuity  is  displayed  in  producing  something  new,  which  imparts  to  the  eye 
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a  pleasing  impression,  even  though  it  be  the  result  of  uniting  old  forms  and 
parts,  such  production  is  a  meritorious  invention  and  entitled  to  protection." 
General  Gaslight^  Co.  v.  Matchless  Mfg.  Co.  (C.  C.)  129  Fed.  137 ;  Graff  v. 
Webster,  195  Fed.  522,  115  C.  C.  A.  432. 

This  court  has  before  said,  and  now  repeats,  that  the  fact  that  each 
separate  element  in  a  patented  design  was  old  does  not  negative  inven- 
tion, which  may  reside  in  the  manner  in  which  they  are  assembled, 
since  it  is  the  design  as  a  whole,  and  the  impression  it  makes  on  the 
eye,  which  must  be  considered. 

[3,  4]  As  we  have  reached  the  conclusion  that  the  patent  in  suit  is 
valid,  we  are  brought  to  inquire  whether  the  defendant  infringes.  The 
appellant  states  the  question  of  infringement  is  ordinarily  to  be  deter- 
mined by  a  mere  inspection  of  the  complainant's  and  defendant's 
stands,  and  that  the  impression  of  substantial  identity  of  appearance 
must  exist,  if  infringement  is  to  be  found.  In  this  the  appellant  is  in 
error.  It  is  not  a  proper  test  to  place  the  two  inkstands  side  by  side, 
to  determine  whether  or  not  there  are  certain  differences.  On  the 
contrary,  the  correct  test  is  whether  the  ordinary  observer,  giving  such 
attention  as  a  purchaser  usually  gives,  would  purchase  the  defendant's 
inkstand  believing  it  to  be  that  of  complainants* ;  and  in  applying  that 
test  it  is  necessary  to  observe  that  the  subject-matter  relates  to  form 
and  configuration  of  which  no  one  had  ever  seen  the  like  prior  to  the 
patent  in  suit. 

In  Gorham  v.  White,  14  Wall.  511, 20  L.  Ed.  731,  the  Supreme  Court 
laid  down  the  rule  as  follows: 

"The  purpose  of  the  law  must  be  effected,  if  possible ;  but  plainly  it  cannot 
be  if,  while  the  general  appearance  of  the  design  is  preserved,  minor  differ- 
ences of  detail  in  the  manner  In  which  the  appearance  is  produced,  observable 
by  experts,  but  not  noticed  by  ordinary  observers,  by  those  who  buy  and  use, 
are  sufficient  to  relieve  an  Imitating  design  from  condemnation  as  an  infringer 
ment.  We  hold,  therefore,  that  If,  in  the  eye  of  an  ordinary  observer,  giving 
such  attention  as  a  purchaser  usually  gives,  two  designs  are  substantially  the 
same,  if  the  resemblance  is  such  as  to  deceive  such  an  observer,  inducing  him 
to  purchase  one,  supposing  It  to  be  the  other,  the  first  one  patented  is  In- 
fringed by  the  other." 

Tested  by  this  rule  the  defendant  infringes.  It  is  true  that  there  are 
some  differences  between  the  design  of  the  complainants  and  the  de- 
sign of  the  defendant.  But  the  differences  are  differences  of  detail  and 
not  of  substance.  The  defendant  has  not  made  a  Chinese  copy  of  the 
complainants*  inkstand,  and  yet  it  imparts  to  the  mind  the  same  gen- 
eral appearance,  which  would  deceive  an  ordinary  observer  into  buying 
one  inkstand  believing  it  to  be  the  other.  Both  inkstands  have:  (1) 
A  rectangular  base;  (2)  a  base  of  greater  length  than  width;  (3)  a 
base  of  less  height  than  width ;  (4)  a  thin  cover ;  (5)  a  pen  rack ;  (6) 
the  cover  adjacent  the  front  edge;  (7)  the  cover  having  a  length  less 
than  that  of  stand,  thereby  leaving  a  portion  of  the  base  exposed  when 
the  stand  is  closed ;  (8)  a  recess  or  pin  tray  on  the  cover. 

It  is  true  that  the  exact  dimensions  found  in  the  base  in  the  com- 
plainants' inkstand  are  not  found  in  the  defendant's  inkstand.  It  is 
also  true  that  the  exact  configuration  of  the  cover  in  the  complainants' 
inkstand  is  not  present  in  the  inkstand  of  the  defendant.  It  is  also  true 
that  defendant  makes  its  inkstand  with  a  black  composition  cover  only. 
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while  the  complainants  make  theirs  both  with  a  glass  and  a  black  com- 
position cover ;  and  it  is  true  that  defendant  makes  a  circular  pin  tray 
instead  of  a  rectangular  one,  and  forms  its  pen  rack  by  a  groove  in  the 
cover,  as  distinguished  from  the  pen  rack  formed  by  the  raised  portions 
of  the  complainants'  inkstand. 

We  do  not  think,  however,  that  the  complainants'  claim  is  to  be  re- 
stricted to  a  cover  with  a  round  pin  tray,  instead  of  an  oblong  one,  or 
to  one  with  racks  for  one  pen,  instead  of  two ;  and  so  far  as  any  differ- 
ence exists  in  the  material  used  in  the  covers,  it  is  to  be  observed  that. 
the  general  rule  is,  subject,  it  may  be,  to  possible  exceptions,  that  a  de- 
sign is  independent  of  the  material  of  which  the  article  of  manufac- 
ture is  composed.  The  other  trifling  differences  which  exist  between  the 
two  patents  and  to  which  we  have  called  attention  cannot  suffice  to 
relieve  defendant  from  the  charge  of  infringement.  There  is  nothing  in 
these  minor  differences  which  rises  to  the  dignity  of  invention.  The 
essence  of  the  complainants'  patent,  as  already  indicated,  consists  m 
the  form  and  configuration,  and  the  relative  proportions  of  parts  in  the 
defendant's  inkstand  so  nearly  resemble  that  of  the  complainants'  that 
an  ordinary  buyer,  having  seen  the  latter,  would  be  very  likely  to  mis- 
take the  defendant's  inkstand  for  it,  when  seen  in  a  similar  environ- 
ment. 

[5]  In  Dobson  v.  Dornan,  118  U.  S.  10,  6  Sup.  Ct.  946,  30  L.  Ed.  6X 
the  Supreme  Court  held  that  a  design  patent  is  not  void  because  of 
its  failure  to  contain  a  written  description ;  and  in  Ashlev  v.  Tatum,. 
186  Fed.  339,  108  C.  C.  A.  539  (1911),  which  was  a  design  patent  for 
an  inkstand,  and  which  was  without  any  written  description,  we  held 
that,  in  the  absence  of  a  written  specification,  the  patentee  is  limited 
to  substantially  the  precise  article  shown  in  the  drawing  of  the  patent. 
But  in  the  case  of  the  patent  in  suit  there  is  no  absence  of  a  written 
specification,  and  the  patentee  is  not  limited  to  the  precise  article  shown 
in  the  drawing.  We  therefore  have  felt  justified  in  construing  the 
patent  in  suit  in  the  manner  above  stated.  The  patentee  having  a  pat- 
ent with  written  specifications  relating  to  an  entirely  new  form  of  ink- 
stand, he  is  entitled,  not  only  to  the  exact  design  shown  in  his  drawing 
of  the  patent,  but  also  to  the  protection  of  the  court  against  the  making 
and  marketing  of  inkstands  which  contain  the  dominant  features  of  the 
design  described  in  the  specification. 

The  application  for  complainant's  patent  was  filed  September  28, 

1909.  The  application  for  defendant's  patent  was  filed  November  5^ 

1910,  and  defendant's  patent  was  not  granted  until  October  17,  1911, 
and  complainants'  patent  was  not  granted  until  January  9,  1912.  The 
two  applications  were  copending  in  the  Patent  Office  at  the  same  time. 
But  the  failure  of  the  Patent  Office  to  declare  an  interference  between 
copending  applications  is  of  little,  if  any,  evidential  force  on  the  ques- 
tion whether  the  device  of  one  is  an  infringement  of  the  other.  Her- 
man v.  Youngstown  Car  Mfg.  Co.,  191  Fed.  579,  584,  585,  112  C.  C, 
A.  185  (1911).  It  is  well  understood  that  the  Patent  Office  is  not  par- 
ticularly concerned  with  the  question  of  infringement. 

[6]  This  brings  us  to  consider  the  relief  to  which  the  complainant  is- 
entitled.    The  court  below  awarded  a  perpetual  injunction.    It  also  di- 
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rected  that  plaintiffs  recover  of  defendant  the  profits,  gains  and  ad- 
vantages which  defendant  has  derived,  received,  and  made  since  the 
date  of  the  issue  of  complainants*  patent.  The  defendant,  however, 
alleges  that,  as  the  complainants  have  not  complied  with  section  4900 
of  the  United  States  Revised  Statutes  (U.  S.  Comp.  St.  1913,  §  9446), 
they  are  not  entitled  to  an  accounting,  nor  to  the  penalty  of  $250  im- 
posed by  the  statute.    The  provision  referred  to  reads  as  follows : 

*'It  shall  be  the  duty  of  aU  patentees  and  their  assigns  and  legal  representa- 
tives, and  of  all  persons  making  or  vending  any  patented  article  for  or  under 
them  to  give  sufficient  notice  to  the  public,  that  the  same  is  patented ;  either 
by  fixing  thereon  the  word  'patented'  together  with  the  day  and  year  the  pat- 
ent was  granted ;  or  when,  from  the  character  of  the  article,  this  cannot  be 
done,  by  fixing  to  it,  or  to  the  package  wherein  one  or  more  of  them  is  in- 
closed, a  label  containing  the  like  notice ;  and  in  any  suit  of  infringement,  by 
the  party  failing  so  to  mark,  no  damages  shall  be  recovered  by  the  plaintiff, 
except  on  proof  that  the  defendant  was  duly  notified  of  the  infringement,  and 
continued,  after  such  notice,  to  make,  use  or  vend  the  article  so  patented." 

And  chapter  105  of  the  act  of  February  4,  1887  (24  Stat.  387  [U.  S. 
Comp.  St.  1913,  §§  9476,  9477])  provides  that  it  is  unlawful  for  any 
person  other  than  the  owner  of  the  patent,  without  the  license  of  the 
owner,  to  apply  the  design  secured  by  the  patent,  or  any  colorable  imi- 
tation thereof,  to  any  article  of  manufacture  for  the  purpose  of  sale, 
etc.,  "knowing  that  the  same  have  been  so  applied."  It  then  provides 
that  any  person  violating  the  provisions  of  the  section  shall  be  liable 
in  the  amount  of  $250.  It  appears  from  the  evidence  that  complainant, 
pending  the  action  of  the  Patent  Office,  marked  his  inkstand  "Patent 
applied  for."  This  marking  was  not  in  strict  accordance  with  the  lan- 
guage of  section  4900  of  the  Revised  Statutes. 

The  meaning  of  the  statute  is  clear.  A  patentee  or  the  assignee,  who 
has  not  complied  with  the  statute  by  marking  the  thing  patented  as  the 
statute  requires,  cannot  recover  damages,  except  on  proof  that  the  de- 
fendant was  duly  notified  of  the  infringement,  and  continued,  after 
such  notice,  to  make,  use,  or  vend  the  article  so  patented.  Dunlap  v. 
Schofield,  152  U.  S.  244,  247,  14  Sup.  Ct.  576,  38  L.  Ed.  426  (1894). 
There  is  no  evidence  which  shows  or  tends  to  show  actual  or  construc- 
tive notice  to  defendant  prior  to  the  filing  of  the  bill  of  complaint. 
But  the  filing  of  the  bill  affords  notice  to  defendant  of  the  complain- 
ants' rights  under  the  patent  in  suit,  and  the  complainants  are  there- 
fore entitled  only  to  damages  subsequent  to  the  filing  of  the  bill  of 
complaint.  If  there  has  been  no  infringement  since  the  bill  was  filed, 
then  there  are  no  damages  to  be  recovered.  The  complainant  is  enti- 
tled as  a  matter  of  course  to  any  profits,  gains,  and  advantages  which 
the  defendant  has  derived,  received,  and  made  since  the  date  of  the  is- 
sue of  the  complainants'  design  patent  No.  42,077  by  reason  of  its  in- 
fringement. 

In  what  has  been  said  thus  far  in  this  opinion  concerning  the  defend- 
ant's infringing  inkstand,  we  have  had  under  consideration  defendant's 
design  patent  No.  41,846,  the  drawing  of  which  appeared  at  the  begin- 
ning of  the  opinion.  So  far  as  defendant's  design  patent  No.  43,321  is 
concerned,  not  much  need  be  said.  The  specification  for  the  patent  is, 
as  we  have  seen  was  the  case  with  the  defendant's  first  patent,  simply  a 
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reference  to  the  drawings  showing  the  inkstand  in  perspective.    The 
drawing  showing  a  top  view  of  the  inkstand  is  here  reproduced: 

It  is  a  double  inkstand,  and  will 
not  be  mistaken  for  the  patent  in 
suit,  which  is  a  single  inkstand.  It 
is  evident  that  design  patent  No. 
43,321  does  not  infringe  design 
patent  No.  42,077. 

We  think  that  the  decree  of  the 
court  below  should  be  affirmed,  in 
so  far  as  it  holds  that  complain- 
ants' design  patent  No.  42,077  is 
valid  and  has  been  infringed  by  de- 
fendant, and  that  a  perpetual  in- 
junction should  issue,  and  that  plaintiffs  recover  the  profits,  gains,  and 
advantages  which  the  defendant  has  derived,  received,  and  made  since 
the  date  of  the  issue  of  the  aforesaid  design  patent  No.  42,077  by  rea- 
son of  its  infringement.  But  the  decree  should  be  modified,  so  as  to  re- 
strict the  damages  which  the  plaintiffs  recover  to  the  time  subsequent 
to  the  filing  of  the  bill. 

It  is  so  ordered. 


(220  Fed.  905) 

DRAKE  V.  HALL. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.     November  2,  1914.     Rehearing 
Denied  January  15,  1915.) 

No.  2110. 

L  Patents  ^=>192 — Joint  Patents — Title  and  Rights  of  Joint  Owners. 

The  granting  of  a  patent  to  two  persons  vests  each  with  an  undivided 
half  interest  creating  the  relation  of  cotenants  between  them,  so  that 
each  becomes  entitled  to  use  the  invention  without  accounting  to  the 
other. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §  269 ;  Dec.  Dig. 
«=>192.] 

2.  Pabtnership  ^=>20 — Patents  ^=>192 — Title  of  Joint  Owners — Contract. 

On  dissolution  of  a  partnership,  all  of  the  property  was  conveyed  to  the 
succeeding  partner  except  a  patent,  issued  to  the  two  partners  jointly  and 
under  which  they  had  been  manufacturing,  which  was  declared  to  remain 
partnership  property.  The  succeeding  partner  was  given  the  exclusive 
use  and  control  of  the  patent  for  one  year  for  which  he  was  to  pay  the 
other  party  a  royalty  on  all  articles  made  thereunder.  Held,  that  such 
agreement  did  not  constitute  a  partnership,  but  that  the  ownership  of  the 
patent  remained  as  before,  vested  in  the  parties  as  tenants  in  common. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent.  Dig.  §§  6,  7;  Dec. 
Dig.  <®=>20;    Patents,  Cent  Dig.  §  269;    Dec.  Dig.  <g=>192.] 

3.  Partnership   ^=>5  —  What   Constitutes  —  Community    of  Interest   in 

Profits. 

To  constitute  a  partnership  there  must  be  a  community  of  interest  in 
the  profits  of  the  business. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  §§  15, 16 ;  Dec. 
Dig.  <8=>5. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Partnership.] 

^s»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Southern  District  of  Illinois ;  J.  Otis  Humphrey,  Judge. 

Suit  in  equity  by  Edward  E.  Hall  against  Harry  J.  Drake.  Decree 
for  complainant,  and  defendant  appeals.    Reversed. 

The  appellee,  Hall,  is  complainant  in  a  bill  filed  against  the  appellant 
Drake  for  an  accounting  and  other  relief  arising  out  of  the  appellant's 
use  of  letters  patent  No.  906,396— -issued  to  both  parties  to  the  suit  as 
individual  patentees — ^alleged  to  constitute  "a  copartnership  asset  and 
copartnership  property"  by  agreement  of  such  parties.  Upon  final 
hearing  of  the  issues,  the  decree  of  the  District  Court  grants  the  relief 
sought,  together  with  dissolution  of  the  alleged  copartnership  therein 
and  direction  for  public  sale  of  the  letters  patent. 

John  C.  Lawyer,  of  Macomb,  111.,  for  appellant. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

SEAMAN,  Circuit  Judge.  [1]  The  decree  presented  by  this  appeal 
awards  accounting  and  other  relief  against  the  appellant  for  his  use  of 
letters  patent  (U.  S.  No.  906,396),  issued  December  8,  1908,  in  favor 
of  both  parties  to  the  suit  as  joint  patentees.  Under  such  grant  the 
rule  is  elementary  that  each  of  these  patentees  was  vested  with  an  un- 
divided half  interest  therein,  creating  the  relation  between  them  of  co- 
tenants  for  all  benefits  of  the  grant,  so  that  each  became  entitled  to  use 
thereof  without  accountability  to  the  other  cotenant.  No  relation  of 
copartnership  is  involved  in  such  ownership,  and  whatever  may  have 
been  the  theory  of  ownership  upon  which  the  appellee's  bill  for  equita- 
ble relief  was  framed  and  filed,  the  decree  plainly  proceeds  and  rests 
its  rulings  upon  this  proposition:  That  the  evidence  establishes  con- 
version by  the  parties  of  their  patent  ownership  from  the  relation  of 
cotenancy  fixed  by  the  grant  to  that  of  copartnership  therein. 

[2]  Undoubtedly  the  patentees  may  by  agreement  thus  change  the 
nature  of  their  ownership  and  use  of  the  patent  into  a  copartnership 
business,  and  proof  of  such  arrangement  would  furnish  support  for  the 
decree.  In  another  view,  it  may  be  that  proof  of  their  agreement  or 
tonduct  as  copartners  in  the  manufacture  and  sale  of  goods  under  the 
patent,  would  authorize  relief  between  the  parties  for  an  accounting  of 
profits  and  losses  arising  in  such  business.  Without  proof,  however, 
of  one  or  both  of  these  conditions  in  the  appellant's  use  of  the  patent, 
as  charged  in  the  bill,  no  accountability  arises,  and  the  issue  is  thus  nar- 
rowed to  such  inference  of  fact  as  may  be  derived  from  the  evidence. 

The  essential  facts  are  undisputed,  in  substance  as  follows :  Appel- 
lant and  appellee  were  copartners  in  business  in  and  from  1906,  up  to 
February  22,  1911,  engaged  in  the  manufacture  of  tanks  and  troughs 
of  various  kinds  "along  the  line  of  sheet  metal  goods,"  under  the  name 
of  Illinois  Sheet  Metal  Works.  In  1908  an  "improvement  in  stock 
troughs"  was  devised  and  they  made  application  as  joint  inventors  for 
a  patent,  which  was  granted  and  constitutes  the  patent  in  Controversy, 
the  expense  thereof  being  paid  out  of  copartnership  funds.  Thereafter 
these  patented  stock  troughs  were  manufactured  and  sold  in  the  course 
of  the  business,  no  express  agreement  appearing  in  reference  thereto 
prior  to  dissolution.    On  February  22, 1911,  their  copartnership  was  dis- 
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solved,  the  appellee  retiring  from  the  business,  under  two  contempo- 
raneous written  agreements,  in  substance  as  follows : 

(1)  A  dissolution  agreement  providing  (in  the  usual  form)  for  sale 
to  and  purchase  by  the  appellant  of  the  property  and  business  and  as- 
sumption of  liabilities,  for  a  consideration  named,  together  with 
these  provisions  in  reference  to  the  patent : 

"It  is  mutually  understood  that  In  this  sale,  the  patent  for  stock  troughs, 
No.  906,396,  is  not  included,  but  that  said  patent  is  still  owned  by  the 
parties  hereto  as  copartners,  but  not  to  be  used  in  the  business  of  the  party 
of  the  first  part  [appellant]  as  partnership  property,  but  under  lease  to  be 
executed  between  the  parties  hereto,  separate  and  distinct  from  this  contract." 

Also,  that : 

"This  agreement  is  a  complete  and  final  completion  of  said  copartnership 
business  except  as  to  said  patent" 

(2)  An  instrument  reciting  that  "the  parties  hereto  are  the  owners  of 
patent  No.  906,396" ;  that  the  appellant,  having  purchased  the  appel- 
lee's interest  in  the  copartnership  business,  "desires  to  manufacture 
and  handle  said  patent*' ;  that  it  is  agreed  that  the  appellant  "shall  have 
the  exclusive  use  and  control  of  said  patent'*  for  one  year,  and  the  right 
to  like  exclusive  use  and  control  "for  an  additional  ten  years"  there- 
after, at  his  option,  upon  giving  notice  in  writing  of  "his  acceptance  of 
said  option,"  at  least  90  days  prior  to  February  22,  1912;  and  that  he 
is  to  pay  the  appellee  for  "said  exclusive  use  and  control"  five  cents 
"on  each  and  every  article  sold  during  said  time"  under  the  patent,  in 
monthly  payments  as  stated.  It  further  provides  for  keeping  account 
of  sales  thereunder,  inspection  of  books  and  arbitration  in  case  of  dis- 
pute ;  that  the  appellee  grants  "his  good  will  in  said  patent"  and  "will 
use  what  influence  he  has  to  increase"  sales,  but  is  not  required  "to  de- 
vote any  of  his  time  to  said  purpose" ;  that  the  appellee  will  not  sell  his 
interest  in  the  patent  to  any  other  person;  but  that  if  either  party  de- 
sires to  sell  his  interest  after  termination  of  the  agreement  the  other 
party  shall  have  "the  first  option  to  buy  the  same" ;  and  that  the  appel- 
lant may  "permit  other  persons  to  manufacture  said  stock  troughs,  but 
shall  be  personally  liable"  for  payment  of  five  cents  for  each  trough  so 
made  and  sold.  A  supplemental  agreement  of  March  13,  1911,  is  in 
evidence,  but  does  not  bear  upon  the  controversy. 

The  appellant  performed  the  agreement  for  exclusive  use  of  the  pat- 
ent throughout  the  year  and  no  complaint  is  made  in  respect  thereof ; 
but  he  failed  or  refused  to  exercise  the  option  for  extension  of  the 
term,  and  thereafter  manufactured  and  sold  stock  troughs,  within  the 
patent,  refusing  to  account  therefor  or  pay  the  appellee  any  compensa- 
tion for  such  use  of  the  patent.  Both  bill  and  decree  predicate  liability 
upon  this  use  on  and  after  February  22,  1912,  without  other  agree- 
ment in  respect  thereof  than  above  recited. 

From  these  facts — and  as  well  from  their  testimony  throughout — it 
may  rightly  be  inferred  that  neither  party  was  advised,  at  any  of  the 
above  dates,  that  their  interest  under  the  patent  grant  was  that  of  co- 
tenants,  but  it  is  unmistakable  that  there  was  no  agreement,  express  or 
implied,  to  vest  their  respective  titles  under  such  grant  in  the  pre-exist- 
ing copartnership  between  them,  nor  to  change  their  relation  as  pat- 
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entees  otherwise  than  by  way  of  acquiescence  or  license  for  use  of  the 
patent  in  the  copartnership  business  during  the  continuance  of  their 
copartnership  relation  in  such  business.  We  are  of  opinion,  therefore, 
that  support  for  the  decree  cannot  arise  out  of  their  transactions  prior 
to  the  dissolution  agreements  6f  February  22,  19.11,  and  that  the  conten- 
tions on  the  part  of  appellee  founded  thereon  must  be  overruled,  so 
that  solution  of  the  controversy  must  rest  exclusively  on  the  terms  of 
their  dual  written  agreements  of  that  date  (above  recited),  read  as  an 
entirety. 

The  contention  thereupon  for  copartnership  relation  in  ownership  or 
use  of  the  patent,  on  and  after  February  22,  1912  (when  the  contempo- 
raneous license  agreement  expired  by  limitation),  we  understand  to  be 
predicated  on  the  provision  *of  the  dissolution  agreement  which  reads : 

**That  said  patent  is  stiU  owned  by  the  parties  hereto,  as  copartners,  but 
not  to  be  used  in  the  business"  of  appellant  "as  partnership  property,  but 
under  lease  to  be  executed  between  the  parties." 

From  this  context  in  which  the  term  "copartners"  is  used,  we  believe 
it  plainly  appears,  not  only  that  such  term  was  not  employed  advisedly, 
but  that  it  was  neither  understood  nor  intended  thereby  to  change  their 
legal  relation  as  joint  patentees,  either  in  use  or  ownership,  from  co- 
tenancy to  that  of  copartnership.  In  any  view,  however,  of  their  sup- 
positions, either  of  pre-existing  relationship  as  patentees,  or  of  the 
meaning  and  effect  of  an  undertaking  to  become  copartners  therein, 
the  agreements  relied  upon  are  without  force  to  create  copartnership 
relation  in  ownership  or  use  of  the  patent. 

[3]  The  distinctions  between  co-ownership  of  property  and  copart- 
nership relation  therein,  and  that  mere  joint  ownership  and  control  of 
property  does  not  constitute  relationship  as  copartners  therein,  are  well 
settled.  Lindley  on  Partnership  (2d  Am.  Ed.)  §  6,  c.  1.  It  is  of  the 
essence  of  copartnership  relation  that  an  agreement  appear,  express  or 
implied,  for  sharing  the  profits  of  a  business. 

"The  requisites  of  a  partnership  are  that  the  parties  must  have  Joined  to- 
gether to  carry  on  a  trade  or  adventure  for -their  common  benefit,  each 
contributing  property  or  services,  and  having  a  community  of  interest  in  the 
profits."  Ward  v.  Thompson,  22  How.  330,  334,  16  L.  Ed.  249;  Meehan  v. 
Valentine,  145  U.  S.  611,  618,  12  Sup.  Ct  972,  36  L.  Ed.  835. 

•  Without  proof  of  such  import  in  the  agreement  or  conduct  of  these 
parties  the  contention  of  copartnership  relation  between  them  thus  be- 
came untenable. 

The  "lease"  referred  to  in  the  above-mentioned  clause  of  the  dissolu- 
tion provisions  (and  executed  accordingly)  grants  the  appellant  **ex- 
clusive  use  and  control  of  said  patent,*'  for  the  term  stated,  with  no 
other  requirement  than  accounting  for  the  number  of  stock  troughs 
made  and  sold  thereunder  and  payment  to  the  appellee  of  prescribed 
royalties,  and  thus  contains  no  provision  appHcable  to  or  consistent  with 
copartnership  therein.  While  the  appellant's  co-ownership  authorized 
free  use  of  the  patent  in  his  business,  exclusive  right  of  use  could 
only  be  obtained  through  appellee's  grant  thereof.  Examination  of 
the  primary  dissolution  agreement  likewise  discloses  no  provision 
either  applicable  to  or  consistent  with  copartnership  relation  (through 
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<X)mmunity  of  profits)  between  the  parties  in  ownership  or  use  of  the 
patent. 

The  decree  of  the  District  Court,  therefore,  is  unsupported  by  evi- 
dence, and  it  is  reversed  accordingly,  with  direction  to  dismiss  the 
appellee's  bill  for  want  of  equity. 


(220  Fed.  909) 

CENTRAL  BRASS  &  STAMPING  CO.  v.  STUBER  et  al. 

(Circuit  0)urt  of  Appeals,  SeveDth  Circuit    January  5,  1915.) 

No.  2120. 

1.  Patents  ^=>192 — Suit  fob  Infbingement — Tftle  to  Sustain. 

Defendants  and  another,  who  were  Joint  owners  of!  a  patent,  entered 
into  a  contract  by  which  defendants  were  given  the  exclusive  right  to 
manufacture  the  patented  article,  paying  a  royalty  ten  the  other  party, 
who  was  the  inventor  and  who  was  to  have  charge  of  the  sales.  It  was 
provided  that  defendants  should  not  authorize  the  manufacture  by  any 
person  not  named  in  the  contract  without  the  consent  of  the  other  party, 
who  was  given  the  right.  In  case  defendants  did  not  manufacture  suffi- 
cient to  supply  the  demand,  to  himself  take  over  the  exclusive  manu- 
facture, which  right  he  exercised  and  afterward  assigned  his  interest  in 
the  patent  to  complainant  corporation.  The  contract  contained  no  provi- 
sion as  to  use  of  the  patented  article.  Held,  that  it  did  not  divest  de- 
fendants of  their  interest  in  the  patent,  and  that  the  assignment  to  com- 
plainant gave  it  no  standing  to  maintain  a  suit  for  infringement  against 
defendant 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  f  209;  Dec  Dig. 
«=>192.] 

2.  Assignments  <g=>19 — Executory  Personal  Contracts. 

A  contract  which  involves  a  relation  of  personal  confidence  is  not  as- 
signable. 

[Ed.  Note. — For  other  cases,  see  Assignments,  CJent  Dig.  {§  28-31 ;  Dec. 
Dig.  <g=>19.] 

3.  Assignments  ^=>19 — Contracts — ^Assignability. 

An  executory  personal  contract  is  not  made  assignable  by  the  use  of  the 
terms  "assigns"  and  "heirs." 

[Ed.  Note. — For  other  cases,  see  Assignments,  CJent.  Dig.  §§  28-31 ;  Dec. 
Dig.  «=>19.] 

4.  Patents  ^=s>192 — Joint  Owners — Title  and  Rights. 

The  owner  of  an  undivided  interest  in  a  patent  cannot  maintain  a  suit 
to  restrain  another  part  owner  from  maniifacturing  thereunder  or  from 
authorizing  others  to  do  so. 

[Ed.  Note.— For  other  casesy  see  Patents,  CJent  Dig.  §  2(>9;  Dec.  Dig. 
«=>192.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Southern  District  of  IlHnois;  J.  Otis  Humphrey, 
Judge. 

Suit  in  equity  by  the  Central  Brass  &  Stamping  Company  against 
Joseph  Stuber  and  Henry  C.  Kuck.  Decree  for  defendants,  and  com- 
plainant appeals.      Affirmed. 

W.  V.  Tefit  and  John  M.  Elliott,  both  of  Peoria,  111.,  for  appellant. 
D.  W.  Evans,  of  Peoria,  111.,  for  appellees. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

^s>For  other  canes  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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KOHLSAAT,  Circuit  Judge.  The  amended  bill  in  this  case  was 
filed  by  appellant  to  restrain  infringement  by  appellees  of  patent  No. 
946,703,  issued  to  L.  R.  Nelson  and  appellant  on  January  18,  1910, 
for  a  hose  connector,  etc.  The  District  Court  decreed  that  appellant 
by  reason  of  the  state  of  the  title  to  the  patent  was  without  standing 
to  maintain  the  bill  and  that  the  cause  be  dismissed  for  want  of  equity. 

Appellant's  title  was  acquired  in  the  following  manner:  The  pat- 
ent as  above  stated  was  issued  to  one  L.  R.  Nelson  and  to  appellees, 
Nelson  taking  a  one  half  interest,  and  appellees  the  remaining  half 
by  assignment  before  issue.  By  contract,  dated  November  13,  1909, 
between  the  parties,  it  was  agreed  that  appellees  should  have  the  ex- 
clusive right  to  manufacture  the  connector  in  question  during  the 
life  of  the  patent,  with  the  proviso: 

"That  either  or  both  of  the  said  parties  of  the  first  part,  their  heirs  or 
assigns,  shall  not  make  any  arrangements  which  will  enable  any  other  party, 
not  mentioned  by  name  in  this  contract,  to  manufacture  any  of  the  above 
articles  so  as  to  permit  competition  in  the  manufacture  of  the  said  articles 
without  the  consent  of  the  said  party  of  the  second  part"  (Nelson). 

By  said  contract,  certain  royalties  were  to  be  paid  to  Nelson,  who 
was  given  charge  of  the  sale  of  the  manufactured  articles  and  the 
approval  thereof,  and  appellees  were  to  fix  selling  prices  so  long  as 
they  were  acting  as  exclusive  manufacturers.  By  clause  6  of  the 
contract  it  was  provided  that,  in  case  of  failure  of  appellees  to  pay 
the  agreed  royalties  or  to  manufacture  the  articles  in  question  in  such 
quantity  and  manner  as  to  supply  the  demand  created  by  Nelson  or 
otherwise,  then  Nelson  should  have  the  exclusive  right  to  manufacture 
said  articles  upon  certain  conditions  named.  Clause  7  provided  that 
if  Nelson  should  "devote  his  time  to  the  general  interest"  of  appellees, 
including  the  sale  and  approval  of  the  goods  made  under  the  contract 
as  appellees  might  direct,  then  appellees  would  pay  him  (Nelson)  a 
weekly  sum  of  not  less  than  $15,  exclusive  of  royalties,  "the  party 
of  the  second  part  (Nelson)  to  receive  pay  for  only  such  time  as  he 
may  give  under  the  directions  of  the  said  parties  of  the  first  part" 
(appellees).  In  accordance  with  the  terms  of  said  contract,  Nelson, 
claiming  that  appelleee  had  failed  to  comply  with  the  terms  thereof, 
took  over  the  exclusive  manufacture  of  said  articles  and  proceeded 
to  manufacture  the  same.  Afterwards  Nelson  organized  the  appel- 
lant corporation,  to  which,  on  August  28,  1912,  he  assigned  all  of 
his  right,  title,  and  interest  in  and  to  said  contract  and  all  his  claims, 
demands,  and  rights  of  action  against  appellees  growing  out  of  said 
contract,  with  the  right  to  sue  for  the  same;  Nelson  having  previ- 
ously and  on  June  1,  1911,  assigned  to  appellant  all  his  interest  in 
and  to  said  patent,  which  he  described  as  being  an  "undivided  one- 
half  interest  therein."  This  was  the  condition  of  the  appellant's  title 
at  the  time  this  suit  was  instituted,  viz.,  August  31,  1912. 

It  is  appellees'  contention:  (1)  That  no  rights  passed  to  appellant 
by  virtue  of  the  assignment  to  it  of  said  contract ;  and  (2)  that  appel- 
lees, being  owner  of  a  one  half  interest  in  said  patent,  appellant,  the 
owner  of  the  other  half,  had  no  right  of  action  against  them. 

[1,2]  For  support  of  the  first  proposition,  it  is  urged  that  the 
contract  of  November  13,  1909,  was  of  such  a  nature  that  it  was  not 
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within  Nelson's  power  to  transfer  it.  By  the  contract  itself  Nelson 
was  prohibited  from  making  any  arrangements  which  would  enable 
any  other  party,  not  named  in  the  contract,  to  manufacture  any  of  the 
enumerated  articles  so  as  to  permit  competition  without  consent.  By 
the  election  of  Nelson  to  take  over  appellees'  right  of  exclusive  man- 
ufacture, appellees  were  placed  substantially  in  the  shoes  of  Nelson, 
as  at  first  arranged ;  the  circumstances  of  the  parties  being  reversed. 
The  contract  further  required  that  Nelson  should  work  for  the  inter- 
ests of  appellees,  for  which  he  was  to  be  paid  a  salary.  Nelson  being 
the  patentee  and  thoroughly  advised  as  to  the  merits  of  the  patented 
device,  and  also  being  so  solicitous  of  its  success  as  to  take  advantage 
of  the  provision  of  the  contract  in  that  respect,  might  well  have  been 
considered  by  the  appellees  as  best  equipped  to  push  the  device  upon 
the  market  and  make  the  investment  remunerative.  They  were  en- 
titled to  his  personal  efforts  in  that  behalf.  As  is  said  in  Arkansas 
Smelting  Company  v.  Belden  Mining  Company,  127  U.  S.  387,  8  Sup. 
Ct.  1309,  32  L.Ed.  246: 

"Every  one  has  a  right  to  select  and  determine  with  whom  he  will  con- 
tract, and  cannot  have  another  person  thrust  upon  him  without  his  consent" 

And  again: 

"The  rule  upon  this  subject,  as  applicable  to  the  case  at  bar,  is  well  ex- 
pressed in  a  recent  English  treatise.  *Rights  arising  out  of  contract  cannot 
be  transferred  if  they  are  coupled  with  liabilities,  or  if  they  involve  a 
relation  of  personal  confidence  such  that  the  party  whose  agreement  con- 
ferred those  rights  must  have  intended  them  to  be  exercised  only  by  him 
In  whom  he  actually  confided.'    Pollock  on  Contracts  (4th  Ed.)  425)." 

[3]  It  will  be  noted  that  the  contract  gives  the  right  to  manufacture, 
and  to  sell.  It  nowhere  conveys  exclusive  use.  Nor  can  the  right 
to  exclusive  use  be  implied  from  the  facts  of  the  case.  It  does  use 
the  terms  "assigns"  and  "heirs,"  but,  as  was  said  by  the  court  in 
Wooster  v.  Crane,  etc.,  73  N.  J.  Eq.  22,  66  Atl.  1093,  the  contract 
was  not  made  assignable  by  the  use  of  those  terms  as  to  its  unexecuted 
subject-matter,  if  in  fact  it  was  a  personal  contract.  If  it  be  con- 
tended that  the  contract  worked  a  sale  of  the  whole  patent,  or  of 
appellees'  interest  therein,  it  is  sufficient  answer  to  say  that  the  fail- 
ure to  convey  exclusive  use,  and  the  provisions  of  the  contract,  and 
especially  that  of  clause  7  thereof  dealing  particularly  with  regard 
to  Nelson's  duties  to  appellees  in  the  premises,  clearly  bring  it  within 
the  rule  as  to  nonassignability  of  a  personal  contract;  and  we  there- 
fore concur  in  the  decision  of  the  District  Court  that  appellant  took 
no  rights  through  the  assignment.  Waterman  v.  Mackenzie,  138  U. 
S.  253,  11  Sup.  Ct.  334,  34  L.  Ed.  923;  Excelsior  Wooden  Pipe  Co. 
V.  Seattle,  117  Fed.  140,  55  C.  C.  A.  156;  Pope  Mfg.  Co.  v.  Gormully 
Mfg.  Co.,  144  U.  S.  224-251,  12  Sup.  Ct.  632,  637,  641,  36  L.  Ed. 
414,  419,  420,  423.  We  find  no  sufficient  warrant  in  the  evidence 
for  holding  that  appellees  at  any  time  acquiesced  in  the  attempt  to 
assign.  On  the  contrary,  the  record  shows  that  they  persistently  re- 
fused to  accept  royalty  from  appellant,  when  and  as  soon  as  they  were 
advised  of  the  attempted  assignment. 

[4]  As  owner  of  a  one-half  interest  in  the  patent,  appellant  had 
no  standing  to   restrain  appellees   from  manufacturing  under  their 
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ownership  of  the  other  one-half  thereof,  or  from  authorizing  others  to 
do  so.  Blackledge  v.  Weir  &  Craig  Mfg.  Co.,  108  Fed  71,  47  C.  C. 
A.  212;  Drake  v.  Hall,  220  Fed.  905,  136  C.  C.  A.  471,  decided  by 
this  court  at  the  October  session  of  the  present  term. 

Some  contention  is  made  in  appellant's  brief  to  the  effect  that  Nel- 
son was  practically  the  owner  of  the  appellant  corporation,  and  that 
the  assignment  of  the  contract  to  appellant  was  not  legally  within  the 
foregoing  rule  as  to  nonassignabiUty  of  personal  contracts.  Such, 
however,  is  not  the  law.  The  transaction  stands  in  the  same  situation 
as  though  appellant  were  a  stranger  and  entirely  unconnected  with 
Nelson. 

It  therefore  follows  that  appellant  had  no  legal  standing  to  institute 
or  maintain  the  bill  herein,  and  that  such  disability  still  exists,  and  the 
decree  of  the  District  Court  must  be,  and  is,  affirmed. 


(220  Fed.  912) 

COLUMBIA  METAL  BOX  CO.  T.  HAT.PER, 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  12,  1915.) 

No.  124. 

1  Patents  ^==>35 — ^Evidence  of  Invention— CoMifEBCiAL  Success. 

The  commercial  success  of  an  article  Is  not  a  test  of  patentable  in- 
vention, although  In  a  doubtful  case  that  fact  may  lead  the  court  to 
sustain  the  patent 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  S  39;    Dea  Dig. 

Utility,  extent  of  use,  and  commercial  success  as  evidence  of  invention, 
see  note  to  Doig  v.  Morgan  Mach.  Co.,  59  C.  C.  A.  620.1 

2.  Patents  ^=»21 — ^Invention— Substitution  op  One  Material  fob  Anotheb. 

The  substitution  of  one  well-known  material  for  another,  unaccom- 
panied by  any  actual  advance  in  the  art  or  genuine  benefit  to  the  public, 
does  not  amount  to  patentable  invention. 

[Ed.  Note. — For  other  cases,  see  Patenta  Cent  Dig.  f  23;  Dec  Dig. 
<ft=»21.] 

3.  Patents  ^==>328 — Validity— Sheet  Metal  Junction  Box. 

The  Blackman  patent,  No.  963,352,  for  a  sheet  metal  junction  box 
for  use  in  electric  wiring,  held  void  for  lack  of  invention  in  view  of  the 
prior  art,  which  included  a  cast  iron  box  having  the  same  form  of  «»- 
struction  as  that  claimed  as  new  in  the  patent. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  on  appeal  from  a  decree  entered  on  June 
11,  1914,  in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  dismissing  the  bill  of  complaint  in  a  suit  brought 
in  equity  to  restrain  an  infringement  of  United  States  letters  patent 
No.  963,352  and  to  obtain  an  accounting  for  profits  and  to  recover 
damages. 

The  complainant,  the  Columbia  Metal  Box  Company,  is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  state  of  New  York  and  bavins 
its  principal  office  in  the  city  and  State  of  New  York,  and  is  engaged  in  the 
manufacture  and  sale  of  sheet  metal  junction  boxes. 

^s»Por  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexea 
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Samuel  M.  Halper  trades  under  the  name  of  the  Star  Metal  Box  Company, 
and  has  an  established  place  of  business  in  the  Southern  district  of  New  York. 

United  States  letters  patent  No.  963,352  were  granted  on  July  5,  1910,  to 
Albert  B.  Blackman,  of  Mt  Vernon,  N.  Y.,  for  sheet  metal  Junction  boxes. 
The  entire  right,  title,  and  interest  in  this  patent  the  said  Blackman  assigned, 
sold,  and  set  oyer  to  the  complainant,  the  Columbia  Metal  Box  Company,  on 
May  31,  1912.  The  usual  defenses  to  a  suit  for  infringement  are  set  up  in 
the  answer,  but  the  defense  mainly  relied  upon  the  lack  of  patentable  inven- 
tion over  the  prior  art. 

The  case  was  twice  heard  in  the  court  below.  On  the  first  hearing  the 
court  sustained  the  patent.  A  rehearing  was  asked  on  the  ground  of  newly 
discovered  evidence,  and  such  rehearing  was  granted.  The  newly  discovered 
evidence  consisted  in  substance  of  a  cast  metal  box  known  as  the  General 
Electric  box  which  is  alleged  to  have  been  made  and  sold  by  the  General  Elec- 
tric Company  long  prior  to  the  date  of  the  complainant's  invention.  After 
the  rehearing,  the  court,  in  view  of  the  added  evidence,  changed  its  opinion 
and  held  the  patent  invalid. 

Newell  &  Neal,  of  New  York  City,  for  appellant. 
Otto  Munk,  of  New  York  City,  for  dppellee. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
patent  in  suit  is  for  a  sheet  metal  junction  box  used  in  the  electric 
wiring  art.  In  the  installation  of  electric  wiring  for  lighting  and  other 
purposes  there  is  located  at  the  junction  between  the  main  line  and  the 
local  circuit  a  fuse  plug  and  a  cut-out  switch,  so  that  any  damage  to 
the  local  line  will  not  interfere  with  the  main  line,  and  the  local  line 
can  be  cut  out  when  desired.  The  fuse  plug  and  cut-out  switch  are 
mounted  on  an  insulating  slab  and  inclosed  in  a  junction  box.  The 
purpose  of  a  junction  box,  as  shown  by  the  testimony,  is  to  provide 
a  suitable  compartment  to  contain  different  fuses  and  switches  neces- 
sary for  use  in  an  electric  wiring  installation.  It  is  also  used  as  a 
metallic  connector  between  the  conduits  on  an  electrical  installation, 
and  may  at  some  time  carry  current  in  case  one  of  the  wires  of  an 
electrical  installation  should  come  in  contact  with  the  conduit  in  which 
it  is  installed.  At  the  present  time  these  junction  boxes,  formerly 
made  of  wood  and  of  cast  iron,  are  nearly  all  made  of  sheet  metal. 
For  use  within  the  walls  of  a  building  the  box  should  be  fireproof, 
and  for  use  in  exposed  places  it  should  protect  its  contents  from  rain, 
dust,  and  other  foreign  material.  The  boxes  are  usually  provided 
with  a  hinged  cover,  so  as  to  give  easy  access  to  the  interior  of  the  box 
for  operating  the  switch  and  renewing  the  fuse  when  required.  Up 
to  the  time  of  the  invention  of  the  patent  in  suit  the  type  of  junction 
box  nearly  in  universal  use  was  made  of  sheet  metal,  the  body  hav- 
ing a  cover  hinged  thereto  by  means  of  ordinary  door  hinges  riveted 
thereon.  This  box  is  known  in  the  trade  as  the  butt  hinge  type  of 
box,  and  it  came  into  use  about  1906,  gradually  displacing  the  old 
wooden  boxes  and  cast  iron  boxes  previously  used.  It  was  as  an 
improvement  upon  this  sheet  metal  butt  hinge  box  that  the  patent  in 
suit  was  made. 

The  patent  in  suit  was  granted  to  Albert  E.  Blackman.  In  his  speci- 
fication Blackman  states  his  claim  as  follows: 

**A  sheet  metal  box,  composed  of  a  single  sheet  of  metal  folded  up  on  four 
sides  to  form  the  walls  of  the  box,  and  provided  with  integral  portions  of 
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each  side  extending  beyond  the  adjacent  wall  to  form  a  support  for  a  pivotal 
connection,  a  cover  for  the  box  formed  of  a  single  blank  of  sheet  metal  hav- 
ing its  edges  folded  to  tit  the  box  and  provided  at  opposite  sides  with  inte- 
gral extensions  outside  of  the  adjacent  wall  of  said  box  and  fastened  to  the 
integral  extensions  from  said  box  by  a  pivotal  connection,  the  turned-over 
edge  of  one  end  of  said  cover  which  is  adjacent  the  pivotal  connection  to  the 
body  of  the  box  being  located  inside  of  the  integral  extensions  from  the  main 
portion  of  the  box,  but  overlapping  the  end  wall  of  said  box  and  free  from 
contact  therewith." 

In  his  specification  Blackman  declares  that  his  object  was  to  sim- 
plify the  construction  of  sheet  metal  boxes.    He  states  that: 

"In  metal  boxes  for  use  as  switch  boxes  or  cut-out  boxes,  cheapness  of 
construction  is  a  material  factor,  and  one  of  the  comparatively  expensive 
parts  of  the  cost  of  assembling  such  a  box  is  the  pivot  connection  between  the 
cover  and  the  main  body  of  tbe  box.  By  my  construction  I  have  dispensed 
with  the  necessity  of  any  separate  pivot  connections  such  as  are  usually  em- 
ployed, thereby  reducing  the  cost  of  the  box,  and  have  attained  other  advan- 
tages." 

The  testimony  shows  that  in  the  matter  of  cost  the  patent  in  suit 
saved  from  two  to  ten  cents  a  box,  depending  on  the  size  of  the  box, 
or  an  average  of  five  cents  per  box  over  the  butt  hinge  type.  The 
importance  of  this  saving  is  realized  when  one  understands  that  thou- 
sands of  these  boxes  are  made  and  sold  every  day;  the  complainant 
alone  selling  on  an  average  of  from  500  to  1,000  per  day. 

[1]  Some  500  of  the  complainant's  junction  boxes  are  installed 
along  the  Blackwell  Island  Bridge  at  Fifty-Ninth  street  in  New  York 
City  to  protect  the  switches  and  fuses  of  the  diflferent  electric  lights 
on  that  bridge.  That  complainant's  box  has  been  a  commercial  suc- 
cess must  be  acknowledged.  But  the  commercial  success  of  an  arti- 
cle is  not  a  test  of  patentability,  although  in  a  doubtful  case  that  fact 
might  lead  the  court  to  sustain  the  patent.  In  Smith  v.  Goodyear 
Dental  Vulcanite  Co.,  93  U.  S.  486,  495  (23  L.  Ed.  952  [1876]),  the 
Supreme  Court,  speaking  to  this  point,  said: 

"We  do  not  say  the  single  fact  that  a  device  has  gone  into  general  use,  and 
has  displaced  other  devices  which  have  previously  been  employed  for  analogous 
uses,  establishes  in  all  cases  that  the  later  device  involves  a  patentable  in- 
vention. It  may,  however,  always  be  considered;  and,  when  the  other  facts 
in  the  case  leave  the  question  in  doubt,  It  is  sufficient  to  turn  the  scale." 

In  Magowan  v.  New  York  Belting  Co.,  141  U.  S.  332,  343,  12  Sup. 
Ct.  71,  35  L.  Ed.  781  (1891),  the  fact  was  remarked,  and  evidently 
had  much  weight,  that  the  patented  product  went  at  once  into  such  an 
extensive  public  use,  as  almost  to  supersede  products  made  for  a  like 
purpose  under  other  methods.  That  fact  was  regarded  as  pregnant 
evidence  of  its  novelty,  value,  and  usefulness.  And  this  success  was 
attained,  although  the  new  product  was  put  upon  the  market  at  a 
price  from  15  to  20  per  cent,  higher  than  the  older  products,  notwith- 
standing it  cost  10  per  cent,  less  to  produce  it. 

The  question  which  the  trial  court  considered  was  whether  the 
adaptation  of  a  form  of  hinged  cover  not  wholly  unknown  to  the 
peculiar  requirements  of  the  new  art  of  electric  wiring  constituted  in- 
vention. At  the  first  hearing  the  court  stated  that  it  did  not  appear  diat 
the  form  of  hinging  shown  by  the  patented  device  had  ever  before  been 
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used  for  the  purpose  sought  by  the  inventor.  And  it  concluded  that 
the  method  of  hinging  used  produced  a  tight  cover  without  the  use  of 
the  strap  or  butt  hinges.  While  thinking  this  a  small  thing,  the  court 
declared  it  useful  and  desirable,  a  novel  and  meritorious  device,  and 
sustained  the  patent.  On  rehearing,  after  the  introduction  in  evi- 
dence of  the  General  Electric  cast  metal  box,  the  trial  court  reached 
the  conclusion  that  the  very  form  of  cover  which  the  patentee  of  the 
patent  in  suit  claimed  as  new  had  been  used  for  electric  wiring  pur- 
poses before  the  earliest  invention  date  claimed  by  complainant. 

[2]  The  earliest  date  of  invention  claimed  by  the  patentee  of  the 
patent  in  suit  is  March,  1908,  and  the  evidence  shows  that  early  in 
1907  the  General  Electric  Company  manufactured  the  General  Electric 
box.  The  General  Electric  box  was  made  of  cast  iron,  while  the 
box  of  the  patent  in  suit  is  made  of  sheet  iron.  It  may  be  conceded 
a  junction  box  made  of  sheet  metal  has  an  advantage  over  the  box 
of  the  General  Electric  Company  in  lightness,  strength,  and  cheapness. 
But  these  advantages  are  due  solely  to  the  inherent  qualities  of  the 
material  employed.  And  in  Drake  Castle  Pressed  Steel  Lug  Co.  v. 
Brownell  &  Co.,  123  Fed.  86,  59  C.  C.  A.  216,  the  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  declared: 

"The  substitution  of  steel  or  wrought  iron  for  cast  Iron  as  the  material  from 
which  a  structure  is  made  does  not  constitute  patentable  invention,  although 
such  change  of  material  also  involves  a  change  in  the  method  of  construction 
and  in  form;  the  new  article  being  stamped  or  swaged  from  a  single  sheet  of 
metal.  When  made  it  performs  the  same  function  in  substantially  the  same 
way;  its  only  advantage  over  the  old  structure  being  attributable  to  the  inher- 
ent qualities  of  the  material  used." 

And  we  have  held  in  a  number  of  cases  that  the  substitution  of  one 
well-known  material  for  another  does  not  necessarily  amount  to  pat- 
entable invention.  See  American  Acetylene  Burner  Co.  v.  Kirch- 
berger,  142  Fed.  745,  74  C.  C.  A.  77,  affirmed  in  147  Fed.  253,  7^7 
C.  C.  A.  392;  New  York  Belting  &  Packing  Co.,  Ltd.,  v.  Sierer,  158 
Fed.  819,  86  C.  C.  A.  79. 

Whether  the  substitution  of  one  material  for  another  amounts  to 
patentable  invention  depends  upon  circumstances,  and  the  rule  gov- 
erning the  subject  was  well  stated  by  Judge  Coxe  in  Union  Hardware 
Co.  v.  Selchow  (C.  C.)  112  Fed.  1006  (1901).    It  was  there  said: 

"Where  the  inventor  has  discovered  new  and  unknown  properties  residing 
in  a  given  material,  or  that  a  long  sought  for  result,  which  has  baffled  an  army 
of  skilled  artisans,  can  be  achieved  by  the  change,  in  such  cases  the  substitu- 
tion of  one  material  for  another  may  reach  the  plare  of  invention.  Put  sub- 
stitution alone,  unaccompanied  by  any  actual  advance  in  the  art  or  genuine 
benefit  to  the  public,  has  uniformly  been  held  insufficient  to  support  a  pat- 
ent" 

In  the  above  case,  by  the  use  of  cheaper,  lighter,  and  stronger  metal, 
a  skate  was  made  cheaper,  hghter,  and  stronger;  but  the  skate  op- 
erated after  the  change  precisely  as  it  did  before,  and  the  substitution 
of  material  was  held  not  to  amount  to  patentable  invention. 

In  George  Frost  Co.  v.  Cohn  (C.  C.)  112  Fed.  1009,  decided  at  the 

sflime  time  as  the  Selchow  Case,  a  rubber  button  was  substituted  for 

a  metal  button  in  a  hose  supporter.    The  effect  of  the  substitution  was 

to  transform  a  destructive  and  inoperative  device  into  a  highly  suc- 
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cessful  one.    This  was  held  to  amount  to  patentable  invention,  and  on 
appeal  the  decision  below  was  affirmed  by  this  court,  which  said: 

*'When  the  substitution  has  accomplished  a  result  which  those  skilled  in 
the  art  had  long  and  vainly  sought  to  effect,  the  evidence  that  it  involved 
something  beyond  the  skill  of  the  calling  Is  so  persuasive  that  it  generally  re- 
solves the  inquiry  in  favor  of  patentable  novelty." 

The  subject  has  been  before  the  Supreme  Court  of  the  United 
States.  In  Hotchkiss  v.  Greenwood,  11  How.  249,  13  L.  Ed.  683 
(1850),  the  Supreme  Court  had  under  consideration  the  substitution 
of  a  knob  made  of  clay  in  a  peculiar  form  for  a  knob  of  metal  or 
wood.  The  question  was  whether  this  substitution  amounted  to  pat- 
entable  invention,  and  the  court  held  that  it  could  not  be  so  regarded. 
The  court,  through  Mr.  Justice  Nelson,  said: 

"Now  it  may  very  well  be  that,  by  connecting  the  clay  or  porcelain  knob 
with  the  metaUlc  shank  Ih  this  well-known  mode,  an  article  is  produced  bet- 
ter and  cheaper  than  in  the  case  of  the  metallic  or  wood  knob;  but  tills  does 
not  result  from  any  new  mechanical  device  or  contrivance,  but  from  the  fact 
that  the  material  of  which  the  knob  Is  composed  happens  to  be  better  adapted 
to  the  purpose  for  which  it  is  made.  The  improvement  consists  in  the  superi- 
ority of  the  material,  and  which  is  not  new,  over  that  previously  employed  in 
making  the  knob.  But  this,  of  Itself,  can  never  be  the  subject  of  a  patent 
No  one  will  pretend  that  a  machine,  made,  in  whole  or  in  part,  of  materials 
better  adapted  to  the  purpose  for  which  It  is  used  than  the  materials  of  which 
the  old  one  Is  constructed,  and  for  that  reason  better  and  cheaper,  can  be 
distinguished  from  the  old  one,  or,  In  the  sense  of  the  patent  law,  can  entitle 
the  manufacturer  to  a  patent.  The  difference  is  formal,  and  destitute  of  in- 
genuity or  Invention.  It  may  afford  evidence  of  judgment  and  skill  in  the 
selection  and  adaptation  of  the  materials  In  the  mauwfactnre  of  the  instru- 
ment for  the  purposes  Intended,  but  nothing  more." 

And  in  Smith  v.  Goodyear  Dental  Vulcanite  Co.,  93  U.  S.  486,  495, 
23  L.  Ed.  952  (1876),  the  Supreme  Court  held  that  the  substitution 
of  hard  rubber  in  lieu  of  the  materials  previously  used  for  a  plate  for 
holding  artificial  teeth,  or  such  teeth  and  gums,  was  a  superior  prod- 
uct, having  capabilities  and  performing  functions  which  differed  from 
anything  which  preceded  it,  and  which  could  not  be  ascribed  to  mere 
mechanical  skill,  but  was  to  be  justly  regarded  as  the  result  of  in- 
ventive effort,  and  as  making  the  manufacture  of  which  they  are  at- 
tributes a  novel  thing  in  kind,  and  consequently  patentable  as  such. 

In  Brown  v.  District  of  Columbia,  130  U.  S.  88,  9  Sup.  Ct.  437, 
32  L.  Ed.  863  (1888),  the  Supreme  Court  held  that  the  substitution 
of  blocks  of  wood  of  a  given  shape  for  blocks  of  stone  of  the  same 
shape  in  the  construction  of  a  pavement  neither  involved  a  new  mode 
of  construction,  nor  developed  anything  substantially  new  in  the  re- 
sulting pavement,  and  was  therefore  not  patentable  as  an  invention. 
And  in  the  same  case  a  patent  for  an  improved  mode  of  cutting  blocks 
for  street  pavements  was  held  void,  because  the  thing  patented  re- 
quired only  mechanical  skill  and  involved  no  invention. 

But  enough  has  been  said  to  show  that  if  complainant  had  been 
the  first  to  substitute  sheet  metal  for  cast  iron  or  wood,  and  as  a  con- 
sequence had  made  a  box  which  was  cheaper  and  more  durable  than 
the  boxes  which  were  previously  constructed,  he  would  not  on  that 
account  alone  be  entitled  to  maintain  the  patent. 

[3]   It  is  claimed,  however,  on  behalf  of  the  patentee,  that  when  a 
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new  method  of  manufacture  is  involved  in  the  use  of  the  new  ma- 
terial, invention  should  be  held  to  exist  if  the  new  method  of  manu- 
facture involved  in  the  use  of  the  new  material  would  not  occur  to 
the  ordinary  mechanic.  And  such  is  undoubtedly  the  law.  The  diffi- 
culty with  the  complainant's  case  is  that  the  court  is  not  satisfied  that 
the  new  method  of  manufacture  is  one  which  would  not  have  occurred 
to  an  ordinary  mechanic.  We  think  that  a  competent  mechanic,  with 
the  General  Electric  box  before  him,  could  by  mechanical  skill  alone 
make  the  same  thing  for  the  same  purpose  from  sheet  metal. 

Invention  is  not  involved  in  the  making  of  integrally  extending 
hinge  portions  for  the  cover,  over  the  casting  of  hinge  lugs  for  the 
cover  of  a  cast  iron  box,  such  as  the  box  of  the  General  Electric  Com- 
pany. We  have  not  overlooked  the  testimony  of  the  patentee  that  a 
cast  iron  junction  box  like  that  of  the  General  Electric  box  would  not 
teach  the  ordinary  mechanic  how  to  make  a  sheet  metal  box  with  the 
body  of  one  piece  and  a  cover  of  one  piece  hinged  together  like  the 
patent  in  suit.  No  doubt  he  believed  what  he  said,  but  we  do  not 
share  his  opinion  that  an  ordinary  mechanic  could  not  have  worked 
out  the  result. 

The  appellant  objects  to  the  exclusion  of  certain  evidence.  The 
court  at  the  original  trial  excluded  evidence  designed  to  show  how 
much  cheaper  boxes  could  be  constructed  in  accordance  with  the 
method  specified  in  the  patent  than  in  the  case  of  the  old  type  of  butt 
hinge  box.  But  it  is,  under  the  circumstances  of  the  case,  quite  im- 
material whether  the  box  of  the  patent  in  suit  costs  less  than  it  costs 
to  manufacture  the  butt  hinge  or  the  cast  iron  box.  The  fact  that 
the  box  of  the  patent  in  suit  costs  less  does  not  make  it  patentable. 
And  if  such  evidence  were  material  the  evidence  already  in  the  case 
disclosed  the  fact.  And  there  was  no  error  committed  in  excluding 
testimony  to  show  that  after  the  injunction  issued  it  was  necessary 
to  go  back  to  the  butt  hinge,  and  that  it  was  necessary  to  raise  the 
price  for  the  old  butt  hinge  type. 

It  is  also  assigned  as  error  that  a  superintendent  of  electrical  con- 
struction called  as  a  witness  for  complainant  was  not  allowed  to  state 
what  advantages,  if  any,  from  an  electrical  standpoint,  result  from 
a  box  constructed  in  accordance  with  the  patent  in  suit.  It  is  proper 
to  say  that  the  trial  court  excluded  the  question  as  opposed  to  rule 
5  of  the  Equity  Rules  of  the  District  Court,  which  provides  that  in  the 
trial  of  a  patent  cause  only  one  expert  witness  shall  be  allowed  to 
each  side,  unless  leave  shall  have  previousy  been  obtained  from  the 
court,  on  motion  made  and  cause  shown.  One  expert  had  aready 
testified,  and  leave  had  not  previously  been  obtained,  or  any  motion 
made  or  cause  shown,  for  the  examination  of  any  additional  expert. 

We  find  no  error.    Judgment  affirmed. 
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(220  Fed.  918) 

BAKER  &  BENNETT  CO.  v.  N.  D.  CASS  CO.  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    January  12,  1915.) 

No.  162. 

1.  Patents  <g=>28 — Validity  — Design  Patents. 

It  does  not  constitute  invention  from  the  point  of  view  of  a  design  pat- 
ent to  use  for  a  particular  purpose  an  article  wliicli  liad  previously  been 
manufactured,  used,  and  sold  for  any  purpose  for  which  it  was  adapted, 
where  there  is  no  change  in  the  form,  size,  shape,  design,  appearance,  or 
material  of  the  article. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §  33;  Dec.  Dig. 
^=>28.] 

2.  Patents  €=>328 — Invention — Design  fob  Sets  of  Chabacteb  Blocks. 

The  Baker  design  patent.  No.  45,249,  for  a  design  for  character  blocks, 
which,  as  shown  in  the  drawings,  consist  of  the  alphabet  and  Arabic 
numerals  made  in  block  letters  and  figures,  and  which  are  sold  as  toy 
blocks  for  children,  held  void  for  lack  of  invention ;  it  being  shown  that 
letters  and  figures  identical  in  design  were  made  and  sold  by  another 
more  than  two  years  prior  to  the  application  and  were  used  in  making 
signs. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  on  appeal  from  a  final  decree  entered  on  Sep- 
tember 22,  1914,  ii;  the  District  Court  for  the  Southern  District  of 
New  York,  adjudging  that  letters  patent  of  the  United  States  No.  45,- 
249,  dated  February  17,  1914,  for  a  design  for  sets  of  character  blocks, 
granted  to  De  Witt  C.  Baker,  was  a  good  and  valid  patent,  and  was 
infringed  by  defendants,  and  awarding  a  perpetual  injunction.  The 
plaintiff  having  waived  an  accounting  and  elected  to  recover  the  sum 
of  $250,  it  was  also  decreed  that  the  defendants  and  each  of  them  pay 
to  the  plaintiff  the  sum  of  $250,  with  costs. 

The  Baker  &  Bennett  Company  is  a  corporation  duly  organized  and  existing 
under  the  laws  ofl  the  state  of  New  York,  and  maintains  a  place  of  business 
In  the  city  of  New  York,  borough  of  Manhattan,  county  and  state  of  New 
York.  The  N.  D.  Cass  Company  is  a  corporation  organized  and  existing  under 
the  laws  ot  the  state  of  Massachusetts,  and  maintains  a  place  of  business  in 
the  city  of  New  York,  borough  of  Manhattan,  county  and  state  of  New  York. 
And  N.  D.  Cass,  one  of  the  defendants,  is  an  officer  of  the  N.  D.  Cass  Com- 
pany and  is  personally  in  charge  of  its  New  York  office,  and  is  alleged  to 
have  personally  controlled  and  directed  the  corporation. 

The  plaintiff  is  engaged  in  the  manufacture  and  sale  of  toys  and  novelties, 
and  by  a  license  agreement  with  De  Witt  C.  Baker  claims  an  exclusive  right 
to  manufacture,  use,  and  sell  seta  of  character  blocks  embodying  and  con- 
taining the  Invention  described  and  patented  in  design  patent  No.  45,249.  The 
defendants  are  alleged  to  have  infringed  the  rights  of  plaintiff  by  making, 
using,  and  selling  sets  of  character  blocks  identical  in  form  with  those  manu- 
factured and  sold  by  plaintiff,  and  they  are  charged  with  inducing  the  custom- 
ers of  the  plaintiff  to  place  their  orders  with  the  defendant  corporation  in 
unfair  competition,  by  naming  a  lower  price  to  buyers  than  that  at  whid: 
the  plaintiff  sells  his  blocks. 

The  defendants  in  their  answer  aver  that  De  Witt  O.  Baker  is  not  the  true, 
original,  first,  and  sole  Inventor  of  the  alleged  ornamental  design  for  a  set  of 
character  blocks  described  and  claimed  in  design  patent  No.  45,249,  but  that 
the  alleged  invention  relating  to  an  ornamental  design  for  a  set  of  character 
blocks  was  long  prior  to  the  time  of  the  supposed  invention  and  discovery 

^syFoT  other  cases  see  same  topic  &  KET-N UMBER  in  all  Key-Numbered  Digests  &  Indexes 
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by  Baker.  The  defendants  also  aver  that  design  patent  No.  45,249  is  invalid, 
for  the  reason  that  character  blocks  of  substantially  the  identical  construc- 
tion and  appearance  as  those  shown  in  the  letters  patent  in  suit  were  in 
public  use  and  on  public  sale  for  more  than  two  years  prior  to  the  date  on 
which  the  application  for  the  patent  in  suit  was  filed  in  the  United  States 
Patent  Office. 

Infringement  is  not  contested  if  the  patent  is  valid. 

Hillary  C.  Messimer  and  Carl  W.  Bliss,  both  of  New  York  City,  for 
appellants. 

Munn  &  Munn,  of  New  York  City  (T.  Hart  Anderson,  of  New  York 
City,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  On  Oc- 
tober 18,  1913,  De  Witt  Clinton  Baker  of  New  Rochelle,  in  the  state  of 
New  York,  filed  an  application  in  the  United  States  Patent  Office  in 
which  he  stated  that  he  had  invented  a  new,  original,  and  ornamental 
design  for  a  set  of  character  blocks,  reference  being  made  to  an  ac- 
companying drawing  as  forming  part  thereof.    It  stated : 

**The  figure  is  a  view  in  elevation  of  a  set  of  character  blocks,  showing 
my  new  design.  I  claim:  The  ornamental  design  for  a  set  of  character  blocks 
as  shown." 

The  drawing  accompanying  the  application  shows  simply  the  al- 
phabet and  the  Arabic  numerals  made  in  block  letters  and  figures.  The 
letter  B  and  the  figure  3  will  serve  as  illustrations : 


The  defendants  insist  that  the  design  specified  in  the  claim  is  not  a 
patentable  design.  They  assert  that  it  required  no  invention  to  pro- 
duce the  alleged  invention  and  discovery  in  an  ornamental  desigu  for 
character  blocks,  but  that  the  pretended  invention  and  discovery  were 
the  product  of  mere  mechanical  skill,  and  consisted  of  a  mere  aggre- 
gation of  well-known  parts,  performing  no  new  use,  function,  or  re- 
sult. They  also  assert  that  the  patent  is  invalid,  because  character 
blocks  of  substantially  the  identical  construction  and  appearance  as 
those  shown  in  the  patent  were  in  public  use  and  on  public  sale  prior  to 
the  date  of  Baker's  application. 

The  court  below  concluded  that  the  character  blocks  in  the  form 
presented  to  the  trade  as  a  toy  alphabet  with  one  set  of  numerals 
possessed  patentable  novelty,  and  in  that  form  was  entitled  to  pro- 
tection against  infringement,  and  that  the  defendant's  character  blocks 
in  the  form  exhibited  and  as  put  on  the  market  by  it  constituted  an 
infringement.  It  appears  that  the  complainant  company  is  making  and 
vending  in  large  quantities  sets  of  these  character  blocks  for  children. 
Thev  have  proved  very  popular,  and  within  one  vear  after  the  issue 
of  the  patent  the  sale  had  amounted  to  $75,000. 
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There  is  no  substantial  dispute  as  to  the  facts.  The  complainant 
sells  boxes  of  wooden  block  letters  to  be  used  by  children  as  toys. 
Each  box  contains  all  of  the  letters  of  the  alphabet  and  the  nine  numer- 
als, and  a  certain  number  of  duplicate  letters,  principally  vowels,  to  en- 
able a  child  to  spell  out  words.  The  patent,  however,  only  applies  to 
the  alphabet  and  the  set  of  numerals.  The  complainant  does  not 
manufacture  the  blocks,  but  purchases  them  on  contract  from  a  com- 
pany at  Burlington,  Vt. 

The  testimony  showed  that  letters  and  numerals  identical  in  design 
with  every  one  of  the  letters  and  numerals  in  the  set  of  blocks  sold  by 
the  complainant  were  manufactured  and  sold  by  a  company  at  Bur- 
lington more  than  two  years  prior  to  the  date  of  the  application  for 
the  patent  in  suit.  In  order  to  fill  the  complainant's  orders,  the  Bur- 
lington manufacturer  did  not  change  in  the  slightest  particular  the 
size,  shape,  design,  or  material  of  the  letters  he  had  previously  been 
manufacturing  and  selling.  The  letters  seem  originally  to  have  been 
used  for  signs.  A  hardware  merchant  in  business  at  Burlington  testi- 
fied to  the  fact  that  he  had  purchased  these  letters  more  than  two  years 
prior  to  the  application  for  the  patent,  and  that  he  kept  them  in  stock 
in  bins  just  like  nails  or  any  other  commodity  in  a  hardware  store,  and 
sold  them  in  the  ordinary  course  of  business  just  as  he  sold  nails,  and 
that  he  sold  in  this  way  both  letters  of  the  alphabet  and  numerals. 

Mr.  De  Witt  C.  Baker,  who  is  the  president  and  general  manager  of 
the  complainant  company  and  is  in  the  toy  business,  appreciated  that 
these  wooden  block  letters  and  numerals  were  of  convenient  size,  shape, 
material,  and  design  to  be  used  by  children  as  toy  blocks,  and  so  took 
out  his  patent  for  a  set  of  character  blocks.  Baker's  invention,  if  it  be 
invention,  consists  in  taking  blocks  already  in  use  and  combining  them 
into  "a  set"  containing  at  least  one  entire  alphabet  and  at  least  one  set 
of  the  digital  numerals  "0"  to  "9"  inclusive. 

[1]  The  facts  therefore  present  this  question  of  law:  Does  it 
amount  to  invention,  from  the  point  of  view  of  a  design  patent,  to  use 
for  a  particular  purpose  an  article  which  had  previously  been  manu- 
factured, used,  and  sold  for  any  purpose  for  which  it  was  adapted, 
where  there  was  no  change  in  the  form,  size,  shape,  design,  appear- 
ance, or  material  of  the  article  ?  We  feel  obliged  to  answer  the  ques- 
tion in  the  negative. 

[2]  To  entitle  a  party  to  a  design  patent  there  must  be  an  exercise 
of  the  inventive  faculty.  In  Smith  v.  Whitman  Saddle  Co.,  148  U.  S. 
674,  13  Sup.  Ct.  768,  37  L.  Ed.  606,  the  Supreme  Court  quoted  with 
approval  the  statement  that: 

*'The  adaptation  of  old  devices  or  forms  to  new  purposes,  however  con- 
venient, useful,  or  beautiful  they  may  be  In  their  new  rble,  is  not  invention." 

It  was  there  said  that : 

"The  shape  produced  must  be  the  result  of  industry,  effort,  genius,  or  ex- 
pense, and  new  and  original  as  applied  to  articles  of  manufacture.  Foster  v. 
Crossin  (C.  C.)  44  Fed.  62.  The  exercise  of  the  inventive  or  originative 
faculty  is  required,  and  a  person  cannot  be  permitted  to  select  an  existing 
form  and  simply  put  itJ.  to  a  new  use,  any  more  than  he  can  be  permitted  to 
take  a  patent  for  a  mere  double  use  of  a  machine.  If,  however,  the  selec- 
tion and  adaptation  of  an  existing  form  is  more  than  the  exercise  of  the 
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imitative  faculty,  and  the  result  Is  in  effect  a  new  creation,  the  design  may 
be  patentable." 

In  Cahoone  Baraet  Mfg.  Co.  v.  Rubber  &  Celluloid  Harness  Co.  (C. 
C.)  45  Fed.  582-585  (1891),  it  was  said: 

"And  so  it  is  forbidden  for  one  to  choose  an  existing  design,  pimply  to 
devote  it  to  a  new  use,  and,  because  of  such  new  use,  successfully  to  claim  the 
benefits  of  the  patent  laws." 

It  must  be  borne  in  mind  that  a  design  need  not  be  useful  in  the  sense 
that  a  machine  or  a  process  is  useful.  It  must  be  ornate ;  it  must  ap- 
peal to  the  eye  of  the  beholder.  The  inventor  of  a  design  entitled  to 
the  protection  of  a  patent  must  produce  a  result  akin  to  that  produced 
by  the  artist  or  sculptor.  His  design  must  be  new,  and  it  must  be 
beautiful  and  attractive.  What  is  it,  then,  that  Baker  has  invented  ?  He 
says  it  is  an  ornamental  design  for  a  set  of  character  blocks.  It  cer- 
tainly is  not  for  wooden  block  letters,  for  these  were  unquestionably 
old.  It  cannot  be  for  placing  the  letters  in  their  natural  sequence  from 
A  to  Z,  for  this  is  the  natural  and  usual  arrangement.  So,  too,  the  ob- 
vious arrangement  of  figures  is  from  1  to  9  and  zero.  The  complain- 
ant emphasizes  the  statement  that  these  blocks  are  toys  designed  for 
children,  and  bases  thereon  an  argument  that  novelty  and  invention 
may  be  predicated  of  that  fact.  The  patent  says  nothing  as  to  the  use 
to  which  the  blocks  are  to  be  applied;  but  if  it  had  done  so,  it  can 
hardly  be  maintained  that  a  device  otherwise  unpatentable  becomes  an 
invention  because  it  is  to  be  used  by  children.  If  this  were  so,  in- 
fringement would  depend  upon  the  age  of  the  user. 

In  this  case  Mr.  Baker  created  no  new  device  or  form.  He  simply  at 
the  best  applied  an  old  or  existing  device  or  form  to  a  new  use. 

Decree  reversed. 


(220  Fed.  921) 

J.  M.  SHOCK  ABSORBER  CO.  et  al.  v.  BLACKLEDGE. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  5,  1915.) 

No.  2140. 

Patents  ^=:>328 — Infbinoeme^nt — Shock  Absorber. 

The  Tilt  patent,  No.  988,229,  for  an  auxiliary  automobile  side  spring  or 
shock  absorber,  is  not  a  generic  patent,  so  as  to  be  entitled  to  a  broad 
range  of  equivalents,  but  in  view  of  the  prior  art  is  limited  to  the  specific 
device  shown  and  described  in  the  specification  and  drawings.  As  so 
construed,  held  not  infringed  by  the  device  of  the  Jacquet  patent,  No. 
1,015,682. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois;  Arthur  L.  San- 
born, Judge. 

Suit  in  equity  by  John  W.  Blackledge  against  the  J.  M.  Shock  Ab- 
sorber Company  and  others.  Decree  for  complainant,  and  defendants 
appeal.    Reversed. 

For  opinion  below,  see  213  Fed.  478. 

^s»Far  oUier  cajses  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Drury  W.  Cooper,  of  New  York  City,  for  appellants. 
George  L.  Wilkinson,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

KOHLSAAT,  Circuit  Judge.  Appellee  filed  his  bill  in  the  District 
Court  to. restrain  infringement  of  patent  No.  988,229,  granted  to  C. 
A.  Tilt  on  March  28,  1911,  for  a  vehicle  side  spring,  and  particularly 
for  an  auxiliary  automobile  spring  or  shock  absorber.  Thereafter 
such  proceedings  were  had  that  appellant  was  adjudged  to  have  in- 
fringed claim  1  of  said  patent,  which  reads  as  follows: 

**The  combination  with  the  two  members  of  a  vehicle  elliptical  spring,  of 
two  pairs  of  vertical  guides,  means  for  securing  the  end  of  the  lower  mem- 
ber of  the  spring  between  the  pairs  of  guides,  two  pairs  of  sleeves  surrounding 
said  guides,  means  for  pivotally  supporting  the  end  of  the  upper  member  of 
the  spring  between  and  directly  by  the  pairs  of  sleeves,  a  plate  secured  to 
the  lower  ends  of  said  guides,  and  coiled  springs  surrounding  said  guides  and 
supported  intermediate  of  said  plate  and  said  sleeves." 

This  cause  is  now  before  us  on  appeal  from  that  judgment. 

The  device  of  the  patent  consists  in  a  supplemental  spring  for  use 
"at  the  point  of  connection  of  the  members  of  the  elliptical  spring 
with  each  other,"  which  shall  be  so  arranged  with  reference  to  their 
supports,  as  to  serve  as  a  connecting  link  between,  and  prevent  lateral 
movement  of,  the  upper  and  lower  members  of  the  elliptical  spring, 
without  interfering  with  the  relative  vertical  movements  of  the  springs. 
Fig.  2  of  the  patent  drawings  is  here  reproduced : 

**The  operation  of  my  im- 
provements," says  the  patentee 
at  line  8,  p.  2,  and  down  to 
and  including  line  25,  "is  sub- 
stantially as  follows:  The 
weight  of  the  body  of  the  au- 
tomobile and  the  load  which  it 
carries  is  transmitted  through 
the  elliptic  side  spring  6  to  the 
lower  sUding  blocks  12,  12a, 
The  side  spring  6  being  pivot- 
ally  attached  to  these  blocks 
by  means  of  a  bolt  10,  the 
said  weight  is  transmitted,  as 
above  described,  in  any  of 
the  various  angular  positions 
which  the  parts  may  assume. 
The  said  weight  is  then  trans- 
mitted to  the  spiral  springs  IS,  and  they  in  turn  transmit  the  weight  to  the 
plate  15,  which  in  turn  transmits  said  weight  to  the  heads  of  the  bolts  11, 
The  bolts  11  carry  the  weight  to  the  blocks  18  and  iSa,  which  finaUy  give  It 
to  the  bolt  or  pin  19  at  the  end  of  the  lower  elliptic  side  spring  7." 

From  the  above  cut  it  will  be  seen,  as  stated  in  the  specification, 
that: 

"The  upper  elliptic  side  spring  6  is  pivotally  attached  at  the  extreme  end 
of  Its  downwardly  curved  portion  to  the  bolt  or  pin  10  by  means  of  the  eye 
or  loop  11  in  the  end  of  said  spring.  The  bolt  10  is  carried  by  two  vertically 
sliding  blocks  12  and  12a,  one  at  each  end  of  said  bolt  The  looped  end  11 
of  the  spring  6  lies  between  the  sliding  blocks  12  and  12a,  ♦  ♦  ♦  The 
blocks  12  and  12a  rest  upon  spiral  compression  springs  15.    •    •    •    The 
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lower  ends  of  the  springs  13  rest  upon  a  plate  15,  and  said  plate  is  carried 
by  the  heads  16  of  bolts  17.  The  plate  15,  therefore,  holds  four  of  the  bolts 
17  in  their  proper  relative  positions.  ♦  ♦  ♦  The  bolts  17  extend  upwardly 
through  the  springs  13  and  are  slidably  fitted  within  the  ends  12b  and  12g  of 
the  blocks  12  and  12a,  ♦  ♦  ♦  The  said  bolts  17  are  threaded  into  other 
blocks  18  and  18a,  which  are  similar  to  the  blocks  12  and  12a.  The  only  dif- 
ference between  the  blocks  12,  12a  and  the  blocks  18,  18a  is  that  the  former 
are  loosely  fitted  upon  the  bolts  17  while  the  latter  are  threaded  thereto. 
It  will  therefore  be  seen  that  the  blocks  12,  12a,  are  free  to  slide  longitudi- 
nally of  the  bolts,  while  the  blocks  18  are  fixed  upon  the  ends  of  said  bolts. 
The  blocks  18,  18a,  are  also  held  in  position  by  a  bolt  19,  and  said  bolt  19 
passes  through  an  eye  or  loop  20  in  the  extreme  end  of  the  lower  side  spring  7. 
The  lower  side  spring  7  is  pivotally  attached  to  the  bolt  19,  and  hence  to  the 
upper  pair  of  blocks  18,  18a" 

The  patent  also  provides  smaller  springs  ^i,  one  around  each  of 
the  bolts  17  situated  between  the  sliding  blocks  12,  12a  and  the  blocks 
18, 18a.  These,  it  is  claimed,  serve  to  receive  and  cushion  the  sudden 
upward  movements  of  the  lower  blocks  12,  12a,  and  of  the  vehicle 
body  connected  thereto,  through  the  spring  6.  The  sliding  engage- 
ment of  the  bolts  17  with  the  blocks  12,  12a,  it  is  claimed,  constrain 
both  sets  of  blocks,  12,  12a,  and  18,  18a,  to  move  in  alignment,  there- 
by preventing  relative  lateral  movement  of  the  ends  of  the  two  ellipti- 
cal spring  members.     Appellee  is  the  assignee  of  the  patent. 

Appellants'  alleged  infringing  device  is  that  of  the  Jacquet  patent 
No.  1,015,682,  granted  January  23,  1912,  for  a  so-called  shock  absorber 
for  use  in  motor  cars  and  other  vehicles,  upon  an  application  filed 
subsequently  to  that  of  the  patent  in  suit.  Figs.  1  and  2  of  the  draw- 
ings are  as  follows,  viz. : 

"My  elastic  spring  support, 
or  shock  absorber,**  says  the 
patentee  (page  1,  line  50), 
"comprises  a  plurality  of  cyl- 
inders or  boxes  1,  each  pro- 
vided with  a  closed  head  4* 
through  which  passes  the  bolt 
or  pin  8  of  the  hanger  mem- 
ber 2  supported  from  the  body 
of  the  car.  Inclosed  in  said 
boxes  or  cases  1,  are  springs 
3  preferably  helical  in  form, 
and  supporting  each  spring  is  a  IT-shaped  rod  5,  screw-threaded  at  its  ends  12, 
and  provided  with  the  nuts  9,  adapted  to  support  a  disk  IS  upon  which  the 
lower  ends  of  said  springs  3  rest.  The  upper  or  loop  portion  of  said  rods  5 
pass  over  the  bolt  6  of  the  flat  vehicle  spring  7,  while  the  bolt  8  is  straddled 
by  said  rods  and  a  space  16  is  provided  between  the  top  of  said  head  4  and 
said  bolt  6,  *  *  *  It  will  be  observed  that  the  head  4  is  provided  with  an 
upwardly  extending  portion  to  receive  the  bolt  8  and  that  the  rods  5  pass 
through  this  extension  as  well  as  through  the  head  proper,  thereby  being 
provided  with  long  bearings  capable  of  steadying  the  reciprocating  move- 
ments of  said  rods,  while  the  said  casing  is  free  to  oscillate  around  both  the 
bolts  6  and  8  owing  to  the  space  16,** 

This  arrangement,  the  patentee  asserts,  will  avoid  lateral  wear  of 
the  long  beanngs  and  cause  the  rods  6  to  reciprocate  smoothly.  Ref- 
erence to  the  Tilt  patent  discloses  that  the  claim  in  suit  does  not  call 
for  a  long  bearing.  This  feature  is  covered  by  claims  2  and  3  not 
now  in  suit. 
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Application  for  these  two  patents  were  pending  contemporaneously 
in  the  Patent  Office  from  October  21,  1910,  to  March  28,  1911.  This 
fact,  appellants  insist,  raises  a  strong  presumption  that  in  the  judg- 
ment of  the  examiner  such  differences  existed  between  the  two  that 
interference  proceedings  would  not  lie.  Tilt*s  original  claim  3  was  in 
substance  the  same  as  the  claim  in  suit,  save  for  the  bottom  plate  15. 
It  was  rejected  on  the  ground  that  it  did  not  constitute  patentable 
novelty  to  double  the  device  of  original  claim  2,  which  had  been  re- 
jected on  Collins  and  Furmidge  patents,  and  rejection  acquiesced  in. 
After  adding  the  bottom  plate  15  and  making  some  minor  changes  in 
the  claim,  it  was  allowed  and  is  the  claim  in  suit.  The  patentee  in 
his  specification  gives  as  the  specific  objects  of  the  patent  the  provid- 
ing of  supplementary  springs  and  the  prevention  of  lateral  movements 
between  the  upper  and  lower  members  of  the  elliptical  springs  rela- 
tively to  each  other  without  interfering  with  the  relative  vertical  move- 
ments of  the  springs ;  that  is,  the  device  should  be  so  arranged  as  to 
absorb  the  shock  of  road  or  other  jolts  and  yet  leave  the  ends  of 
the  elliptical  springs  in  vertical  alignment,  or  substantially  so.  The 
patent  in  suit  takes  as  well  the  place  of  both  a  shackle  and  of  a  shock 
absorber.  The  alignment  of  the  opening  in  the  sleeve  blocks  12,  12a, 
with  the  threaded  openings  in  blocks  18,  18a,  for  the  receiving  and 
retention  of  rods  17,  in  order  that  these  rods  may  slide  without  fric- 
tion, is  essential  to  the  practical  use  of  the  device. 

Taking  into  consideration,  then,  the  proceedings  in  the  Patent  Of- 
fice with  regard  to  the  addition  of  the  plate  15  into  which  the  guid- 
ing rods  17  are  rigidly  placed,  the  four  guide  rods  forming  a  parallelo- 
gram whose  four  corners  are  squarely  and  immovably  held  together 
at  both  their  tops  and  bottoms,  thereby  securing  alignment  between 
the  openings  in  sliding  guide  blocks  or  sleeves  12  and  12a  and  the 
openings  which  receive  and  rigidly  retain  the  upper  ends  of  the  rods 
17,  together  with  the  objects  sought  to  be  attained  by  the  patent,  there 
is  presented  a  very  persuasive  argument  for  the  proposition  that  the 
plate  15  is  made  an  essential  element  of  the  claim  in  suit,  and  for  the 
further  claim  that,  in  order  to  maintain  the  necessary  rigidity,  it  is 
necessary  that  the  guide  rods  17  have  substantially  no  vertical  move- 
ment independent  of  and  relatively  to  each  other  and  to  their  top  and 
bottom  binding  plates  or  blocks.  Appellants'  device  lacks  both  of 
these  elements.  Whether  or  not  it  has  the  plain  equivalent  of  the  two 
pairs  of  guide  rods  depends  upon  the  scope  to  be  given  to  the  claim 
in  suit.  The  rods  of  the  alleged  infringing  device  consists  of  one  rod 
on  each  side,  but  that  one  rod  is  bent  into  the  shape  of  a  hairpin 
with  its  two  ends  threaded  and  hanging  down  and  passing  through 
a  disk  18,  where  it  is  secured  with  nuts.  There  is  no  connection  be- 
tween either  the  lower  plate  or  the  ends  of  one  hairpin-shaped  rod 
with  the  other  rod  and  disk,  and  no  bracing  effect  exists  between  the 
two.  That  the  curved  portion  of  the  hairpin-shaped  rod  is  not  rigidly 
placed  seems  clear.  Whether  or  not  the  practical  operation  of  the  two 
is  similar  is  not  the  test.  The  two  ideas  are  different.  The  one  takes 
note  of  and  provides  against  any  lateral  movement.  The  other  can 
claim  such  a  function  only  as  an  incident,  and  then  only  loosely,  since 
the  two  guide  rods  do  not  necessarily  act  in  unison. 
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It  will  be  seen  that  there  is  a  difference  between  the  means  for  se- 
curing alignment  of  the  openings  through  which  the  guide  rods  slide 
and  for  support  of  the  rods  themselves.  In  the  first  place,  the  several 
supports  of  the  upper  ends  are  entirely  dissimilar,  as  above  stated. 
Secondly,  in  place  of  the  sliding  guide  block  12  of  Tilt,  Jacquet's  rod 
slides  through  an  opening  in  the  closed  head  4  and  its  upwardly  ex- 
tending portion.  Integral  with  the  head  4,  and  extending  down  to 
the  ends  of  the  hairpin-shaped  rod  or  bolt,  is  the  cylinder  1,  which 
encloses  the  ends  of  the  doubled  bolt  5  and  the  helical  spring.  Thus 
the  bolt  5,  or  the  lower  arms  thereof,  has  not  only  the  guide  bearing 
or  support  of  the  head  4  and  its  said  extension,  but  such  lateral  brac- 
ing effect  as  comes  from  the  walls  of  the  cylinder,  which,  while  not 
closely  hugging  the  spring  or  the  bolt,  yet  serves  to  prevent  any  con- 
siderable lateral  distortion  and  to  relieve  the  strain  upon  the  true 
bearing  4  and  its  extension.  One  of  the  advantages  claimed  for  the 
Jacquet  device  is  that  it  may  depend  from  the  vehicle  body  and  is  not 
limited  to  elliptical  spring  support.  Of  course,  invention  could  not 
be  predicated  upon  the  mere  addition  of  the  cylinder  enclosing  the 
hairpin-shaped  rod,  in  the  absence  of  any  special  function  thereof  in 
connection  with  the  rod  and  spring.  It  may  well  be  that,  in  co-op- 
eration with  the  disk  ISj  the  bolts  9  and  the  head  4,  there  is  provided 
for  the  rod  6  a  cushioning  or  pistoning  result  by  reason  of  the  fact 
that  the  cylindrical  disk  bears  against  the  inner  walls  of  the  cylinder, 
thereby  augmenting  the  efficiency  of  the  device.  The  Jacquet  patent 
presents  other  advantages,  such  as  its  adaptability  to  the  substitution 
of  springs  of  the  samfe  or  greater  tension  and  size. 

It  is  claimed  by  appellee's  counsel  that  Tilt's  patent  is  so  far  generic 
as  to  entitle  it  to  a  large  range  of  equivalents.  After  an  examination 
of  the  condition  of  the  art  at  the  date  of  the  application  for  the  Tilt 
patent,  we  are  of  the  opinion  that  such  is  not  the  case.  The  disclosures 
of  the  then  existing  art  satisfactorily  establish  the  fact  that  the  idea, 
the  concept,  was  well  developed  before  Tilt,  and  that  there  was  no 
room  for  a  broad  patent  in  the  art. 

Attention  is  called  in  the  briefs  to  the  fact  that  the  claim  makes 
no  provision  for  disposition  of  that  portion  of  the  rod  17  located  above 
the  guide  blocks  12,  12a,  It  does,  however,  call  for  means  for  secur- 
ing the  ends  of  the  lower  member  7  of  the  side  spring  between  the 
pairs  of  guides  numbered  17,  This  is  shown  in  the  specification  and 
drawings  to  be  accomplished  by  pivoting  the  end  of  said  member  7 
upon  the  cross-bolt  19,  The  only  support  the  cross-bolt  is  shown 
to  have  is  the  block  18,  unless  it  receives  some  support  from  the  said 
member  7.  The  block  18  is  rigidly  supported  upon  the  bolts  17. 
Such  support,  or  the  equivalent  thereof,  is  essential  to  the  operative- 
ness  of  the  device.  We  may  therefore  assume  that  the  specification 
and  drawings  hould  be  read  into  said  claim  in  suit. 

Of  the  patents  cited  by  the  examiner,  the  Furmidge  patent,  No. 
87,612,  issued  December  19,  1905,  is  for  an  auxiliary  vehicle  spring. 
It  has  two  guide  rods  rigidly  fastened  at  their  top  and  bottom  and 
surrounded  by  helical  springs.  It  lacks  entirely  the  sleeve  supports 
shown  in  the  patent  in  suit,  but  otherwise  operates  in  substantially 
the  same  manner.    It  was  found  to  be  defective  by  reason  of  the  lat- 
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eral  distortion  growing  out  of  its  want  of  lateral  support.  It  will  be 
noticed  that  it  is  supported  from  the  body  of  the  vehicle  rather  than 
the  members  of  the  elliptical  spring. 

Collins  patent,  No.  907,463,  issued  December  22,  1908,  for  an  auto- 
mobile auxiliary  spring,  likewise  cited  by  the  examiner,  depends  from 
the  vehicle  body.  It  discloses  a  pair  of  vertical  guide  rods,  which  are 
not  surrounded  by  the  helical  spring,  but  which  pass  through  upper 
plates,  and  the  lugs  provided  thereon,  which  act  as  supporting  sleeves 
and  extend  downward  through  a  bottom  plate.  They  are  held  rigidly 
at  their  upper  and  lower  ends,  and  braced  by  the  sleeves  or  lugs,  and 
serve  to  keep  the  helical  springs  in  position. 

Emmerich  patent,  No.  849,109,  for  an  auxiliary  automobile  spring, 
being  one  of  the  patents  cited  by  the  examiner,  discloses  guide  rods 
surrounded  by  helical  springs.  It  has  also  a  third  helical  spring.  The 
rear  end  of  the  lower  leaf  of  the  elliptical  spring  is  connected  with 
the  yoke  part  by  a  bolt  mounted  on  the  upper  end  of  a  rod,  which  is 
inclosed  by  the  third  helical  spring.  This  rod  moves  slidably  through 
the  bottom  plate.  The  guide  rods  are  enlarged  at  a  point  above  the 
upper  plate,  against  which  enlargement  the  plate  abuts.  Such  at  least 
would  'seem  to  be  the  meaning  of  the  term  "fixed  collars,"  though 
some  of  the  experts  assume  that  the  collars  are  slidably  attached  to 
the  rods  and  constitute  extensions  of  the  upper  plate.  This  plate  is 
of  substantial  thickness.  These  enlargements  on  the  rods,  which  are 
termed  collars  by  the  patentee,  seem  to  be  integral  with  the  guide  rods. 
Their  purpose  is  not  stated  in  the  specification  but  they  serve  to 
strengthen  the  guide  rods  and  form  a  stop  to  th^  spiral  springs.  The 
upper  plate  is  clearly  a  sleeve  binding  the  two  rods  together  and  pre- 
venting distortion.  This  patent  shows  three  points  at  which  the  guide 
rods  are  supported,  namely,  the  bolt,  the  upper  plate  and  the  lower 
plate. 

In  Fig.  1  of  the  drawings  of  the  patent  to  Young,  No.  901,578, 
granted  October  20,  1908,  for  a  steadying  device  for  supplementary 
vehicle  springs,  is  shown  a  shock  absorber  which  has  two  guide  rods 
surrounded  by  springs — rigidly  joined  by  a  plate  at  their  lower  ends 
and  a  cross-bolt  at  their  upper  ends.  The  device  is  further  strength- 
ened by  a  rod  located  intermediate  the  two,  having  a  U-shaped  upper 
end,  the  two  arms  of  which  are  fastened  into  the  cross-bolt  which  is 
carried  by  the  springs,  while  the  lower  end  thereof  slides  through  the 
bottom  plate.  The  patentee  refers  to  Emmerich,  which  latter  patent 
the  device  closely  resembles. 

In  Fig.  1  of  the  drawings  of  the  Brooks  English  patent.  No.  26,973, 
of  June  21,  1906,  for  a  shock  absorber  for  motor  and  vehicle  springs, 
there  is  disclosed  a  device  having  substantially  the  arrangement  of 
spiral  springs  called  for  by  the  patent  in  suit,  together  with  guide  rods 
rigidly  connected  at  their  upper  and  lower  ends,  attached  to  a  cross- 
bar located  substantially  midway  between  the  upper  and  lower  ends 
of  the  guide  rods  and  carrying  three  steel  sleeves  which,  says  the  pat- 
entee, "form  a  large  bearing  surface  on  the  rods  and  reduce  side 
strains  to  a  minimum." 

The  English  patent  to  Marr  for  a  device  for  suspending  the  bodies 
of  vehicles  through  the  use  of  levers  and  coiled  springs,  accepted 
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February  27,  1908,  discloses  boxed  spring  and  rod  devices,  used,  how- 
ever, in  somewhat  different  relations  from  those  of  the  patent  in  suit. 

The  Pernot  French  patent,  made  public  March,  1907,  discloses  a 
boxed  guide  rod  surrounded  by  a  spiral  spring  similar  to  that  of  ap- 
pellants. 

In  the  foregoing  patents  of  the  prior  art,  the  elliptical  springs  are 
mounted  between  the  guide  rods  as  in  the  patent  in  suit. 

Whatever  Tilt  is  entitled  to  must  be  found  in  the  device  of  his  pat- 
ent, specifically.  His  bottom  plate  and  its  four  rigid  rods,  together 
with  his  specific  arrangement  of  his  sleeves  and  blocks,  are  essential 
elements  of  his  claim.  Appellants  do  not  use  those  features,  and 
therefore  do  not  infringe. 

The  decree  of  the  District  Court  is  reversed,  with  direction  to  that 
court  to  dismiss  the  bill  for  want  of  equity. 


(220  Fed.  863) 


LEE  V.  KANSAS  CITY  SOUTHERN  RY.  CO. 

(Circuit  Court  of  Appeals,  Elghtli  Circuit    February  25,  1915.) 

No.  4107. 

1.  Cabriebs  ^=>280 — LiABimTY  fob  Injtjbies  to  Passengebs. 

It  is  the  duty  and  the  contract  of  a  carrier  to  carry  a  passenger  with- 
out unnecessary  injury,  and  if  he  suffers  injury  to  his  person,  that  is 
not  the  natural  and  probable  effect  of  transporting  him  with  reasonable 
care,  he  may  recover  the  damages  sustained. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§  1085-1092,  1098- 
1103,  1105,  1106, 1109,  1117;   Dec.  Dig.  <©=>280.] 

2.  Cabbiebs  €=5>318  —  Passengeb's  Action   fob  Injubies  —  Questions  fob 

JUBY. 

Proof  of  the  running  of  a  passenger  train  at  a  speed  of  10  to  25  miles 
an  hour  through  an  open  switch  and  into  collision  with  stationary  cars 
on  a  side  track,  in  the  absence  of  any  evidence  denying  or  excusing  it, 
justifies  the  jury  in  finding  a  breach  of  the  carrier's  duty  and  contract 
to  a  passenger  on  such  train. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§  1270,  1307-1314 ; 
Dec  Dig.  «=>318.1 

3.  Cabbiebs  ^=:>320 — Pebsonal  Injubies — Questions  fob  Juby — Evidence. 

Where,  in  an  action  for  personal  injuries,  there  is  such  substantial  evi- 
dence that  plaintiff  suffered  injury  that  the  court,  in  the  discharge  of  its 
judicial  duty,  would  sustain  a  verdict  for  plaintiff,  the  case  should  be  sub- 
mitted to  the  jury,  though  there  is  evidence  to  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Carriers,   Cent.  Dig.  §§  1118,   1126, 
.     1149,  1153,  1160,  1167,  1179,  1190,  1217,  1233,  1244,  1248,  1315-1325 ;    Dec. 
Dig.  «&=>320.] 

4.  Damages  ^=s>208  —  Passengeb's  Action   fob   Injubies  —  Questions   fob 

Juby. 

In  a  passenger's  action  for  injuries,  evidence  held  sufllcient  to  make  a 
question  for  the  jury  as  to  whether  he  suffered  injuries  from  a  collision 
between  the  train  on  which  he  was  riding  and  standing  cars,  notwith- 
standing a  great  preponderance  of  evidence  tending  to  show  that  what- 
ever he  suffered  was  the  result  of  diseases  with  which  he  was  afflicted 
prior  to  the  collision. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  §§  54,  64,  68,  132, 
144,  145,  205,  220,  533,  534 ;    Dec.  Dig.  «8=>208.] 

5.  Exceptions,  Bill  of  ^=>13 — Incobpobating  Evidence — Fobm. 

While  the  defeated  party  should  have  the  reporter's  shorthand  notes, 
or  such  portion  of  them  as  is  material  in  the  settlement  of  the  bill  of  ex- 
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ceptions,  transcribed  into  longhand,  to  enable  the  court  and  the  opposing 
counsel  to  determine  by  a  comparison  therewith  whether  the  narrative  of 
the  evidence  in  the  bill  of  exceptions  is  correct  and  sufficient,  and  while 
the  court  should  require  that  part  of  the  evidence  relating  to  the  crucial 
issue  to  be  reviewed  on  appeal,  and  which  the  successful  party  points  out 
and  requests  to  be  presented  in  longhand  to  be  transcribed  and  presented 
in  that  form,  and  should  require  such  parts  of  the  evidence  to  be  set 
forth  in  the  bill  of  exceptions  as  is  necessary  to  enable  the  successful 
party  to  present  with  full  force  the  evidence  in  its  favor,  where  defend- 
ant's counsel,  in  objecting  to  the  bill  of  exceptions  because  it  was  in 
narrative  form  and  prepared  by  the  official  reporter  from  his  shorthand 
notes  without  transcribing  them  into  longhand,  did  not  specify  the  testi- 
mony of  what  witnesses  or  upon  what  specific  issues  they  thought  should 
be  presented  by  question  and  answer,  the  court  did  not  err  in  refusing 
to  require  all  the  evidence  to  be  transcribed  in  the  form  of  question  and 
answer  and  inserted  in  the  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Exceptions,  Bill  of,  Cent  Dig.  §  13; 
Dec.   pig.  €=>13.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Arkansas ;   Frank  A.  Youmans,  Judge. 

Action  by  R.  M.  Lee  against  the  Kansas  City  Southern  Railway- 
Company.  Judgment  on  a  directed  verdict  for  defendant,  and  plaintiff 
brings  error.    Reversed  and  remanded,  with  directions. 

See,  also,  206  Fed.  765. 

David  B.  Sain,  of  Nashville,  Ark.  (William  H.  Arnold,  of  Texar- 
kana,  Ark.,  on  the  brief),  for  plaintiff  in  error. 

James  B.  McDonough,  of  Ft.  Smith,  Ark.  (S.  W.  Moore,  of  Kansas 
City,  Mo.,-  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  ADAMS,  and  SMITH,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  In  this  case  the  plaintiff  sued  the  rail- 
way company  for  damages  because,  while  he  was  a  passenger  on  one 
of  its  trains,  it  ran  it  through  an  open  switch  into  collision  with  some 
cars  on  a  side  track  and  shocked,  bruised,  and  injured  his  neck  and 
head  and  his  nervous  system,  so  that  thereafter  he  suffered  and  con- 
tinues to  suffer  pain,  his  neck  and.  shoulder  became  stiff,  and  his  arm 
partially  paralyzed.  By  its  answer  the  defendant  denied  the  material 
averments  of  the  plaintiff  and  averred  that  at  the  time  of  the  accident, 
and  ever  since,  the  plaintiff  was  suffering  from  rheumatism  and 
Bright's  disease,  that  these  diseases  were  not  aggravated  and  he  was 
not  injured  by  the  collision,  and  that,  if  he  has  suffered,  all  his  suf- 
ferings were  caused  by  his  rheumatism  and  Bright's  disease.  A  large 
amount  of  evidence  was  introduced  at  the  trial  upon  the  issue  wheth- 
er his  condition  and  sufferings  after  the  accident  were  the  effect  of 
traumatic  neurasthenia,  as  claimed  by  the  plaintiff,  or  of  rheumatism 
or  Bright's  disease,  as  insisted  by  the  defendant,  and  at  the  close  of 
the  trial  the  court  instructed  the  jury  that  the  evidence  was  so  conclusive 
that  the  plaintiff  was  suffering  from  Bright's  disease  that  it  could  not 
permit  a  verdict  for  the  plaintiff  to  stand,  and  they  must  return  a 
verdict  for  the  defendant.    This  instruction  is  specified  as  error. 

[1-3]  The  evidence  in  narrative  form  fills  324  printed  pages  of  the 
transcript,  and  it  is  useless  to  attempt  to  state  it  in  detail.  Conced- 
ing that  the  proof  was  conclusive,  as  the  court  below  found,  that 
the  plaintiff  was  suffering  from  Bright's  disease,  it  does  not  necessarily 
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follow  that  he  sustained  no  injury  from  the  collision.  He  was  a 
passenger,  and  the  duty  and  the  contract  of  the  defendant  was  to 
carry  him  without  unnecessary  injury.  If  he  suffered  injury  to  his 
person  that  was  not  the  natural  and  probable  effect  of  transporting 
him  with  reasonable  care,  he  was  entitled  to  recover  whatever  dam- 
ages he  sustained  from  that  injury.  Proof  of  the  running  of  a  pas- 
senger train  at  a  speed  of  10  to  25  miles  an  hour  through  an  open 
switch  and  into  collision  with  stationary  cars  on  a  side  track,  in  the 
absence  of  evidence  denying  or  excusing  it  (and  this  was  the  opera- 
tion indicated  by  the  testimony  in  this  case),  presents  evidence  from 
which  a  jury  may  lawfully  find  breach  of  duty  and  of  contract  by  a 
carrier  in  an  action  for  injury  to  a  passenger  caused  by  the  collision. 
It  does  not  follow,  from  the  fact  that  the  plaintiff  had  Bright's  dis- 
ease, that  he  could  not  have  been  or  was  not  injured  by  the  accident. 
A  sick  man  is  not  more  exempt  from  injury,  from  bruises  and  shocks, 
than  a  well  man.  Hence  the  real  question  at  the  close  of  the  evidence 
was  whether  or  not  there  was  such  substantial  evidence  before  the  jury 
that  the  plaintiff  had  suffered  injury  from  the  collision  that  the  court  in 
the  discharge  of  its  judicial  duty  would  sustain  a  verdict  to  the  effect 
that  the  collision  was  the  cause  of  any  pain,  suffering,  or  injury  to  the 
plaintiff.  If  there  was  such  evidence,  the  case  should  have  been  sub- 
mitted to  the  jury,  although  there  was  evidence  to  the  contrary. 

[4]  The  plaintiff  had  testified  that  at  the  time  of  the  accident  he  was 
lying  in  the  seat  of  the  car,  with  his  neck  twisted  below  the  head  rest 
and  against  the  wall,  with  his  foot  on  the  seat  in  front  of  him ;  that 
the  stoppage  of  the  train  caused  him  to  strike  his  knees  against  the  seat 
in  front  of  him,  to  rebound  and  strike  his  head  against  some  object; 
that  the  stoppage  skinned  two  places  on  his  left  arm,  each  about  as 
large  as  a  dime,  wrenched  his  neck,  caused  "something  to  slip  or  pop 
and  give  way,"  and  produced  severe  pain  in  his  neck  at  the  time; 
that  immediately  thereafter  he  felt  dazed  and  as  though  a  heavy  weight 
was  attached  to  his  feet;  that  the  pain  was  at  the  top  and  in  the 
back  of  his  neck,  where  it  joins  onto  the  head ;  that  he  had  never 
experienced  any  such  heaviness  or  pains  before;  that  the  accident 
occurred  in  the  night  of  September  22,  1909;  that  he  continued 
about  his  business,  but  felt  tired,  worn  out,  and  nervous;  that  on 
the  third  day  after  the  collision,  upon  turning  his  head,  he  suffered 
a  recurrence  for  15  or  20  minutes  of  the  pain  which  he  first  expe- 
rienced just  after  the  accident;  that  subsequently  this  pain  recurred 
more  frequently  and  became  more  severe,  until  a  few  weeks  after- 
wards it  became  continuous,  and  during  the  first  part  of  October  he 
consulted  his  family  physician,  Dr.  J.  S.  Hopkins,  who  examined 
and  treated  him ;  that  he  consulted  this  doctor  during  the  remainder 
of  the  year  1909,  and  in  subsequent  years ;  that  his  health  declined 
and  his  pain  increased,  but  he  continued  at  work  until  about  March, 
1910,  when*  his  head  had  become  drawn  to  one  side,  and  he  was  at 
times  unable  to  support  and  move  it  with  the  muscles  of  the  neck 
without  the  use  of  his  hands ;  that  in  July,  1910,  his  right  arm  became 
partially  paralyzed;  that  his  strength  and  vitality  continued  to  de- 
crease until  October,  1912,  when  they  began  to  improve ;  that  on  Sep- 
tember 26,  1909,  he  weighed  150  pounds;   that  his  weight  decreased 
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until  in  November,  1911,  he  weighed  119  pounds,  and  then  it  again 
increased  until  before  the  last  trial  it  had  reached  142  pounds,  and  his 
general  health  and  comfort  had  improved,  especially  since  February, 
1913. 

Dr.  Hopkins  testified  that  the  plaintiff  had  suffered  from,  and  he 
had  treated  him  for,  rheumatism  in  July  and  August,  1909;  that  he 
had  recovered  from  that  attack  in  September,  1909,  before  the  accident ; 
that  he  treated  and  repeatedly  examined  him  after  the  accident,  and 
that  in  his  opinion  the  severe  pains  and  other  ills  he  suffered  after 
September  22,  1909,  were  caused  by  the  shock  and  bruise  of  the 
collision ;  and  that  he  was  suffering  from  traumatic  neurasthenia  caus- 
ed by  the  accident. 

There  was  some  other  testimony  tending  to  sustain  the  evidence  of 
the  plaintiff  and  his  physician,  and  a  vast  mass,  a  great  preponderance, 
of  evidence,  consisting  of  testimony  of  his  admissions  that  he  was  not 
injured  by  the  accident,  his  actions  after  the  accident,  the  testimony  of 
physicians  who  had  repeatedly  examined  him,  and  of  other  witnesses, 
to  the  effect  that  he  was  not  injured  by  the  collision,  and  that  whatever 
he  suffered  was  the  result  of  Bright's  disease  and  of  rheumatism.  A 
review  of  the  entire  evidence,  however,  has  convinced  that  the  theory 
of  the  plaintiff  was  supported  by  evidence  so  positive  and  substantial 
that  the  question  whether  or  not  his  sufferings  were  caused  by  the  ac- 
cident or  by  his  diseases  fell  within  the  province  of  the  jury,  and  that 
if  they  had  found  that  they  resulted  wholly  or  in  part  from  the  collision 
their  verdict  upon  that  question  would  have  been  sustained  by  the 
court,  and  for  that  reason  the  judgment  below  must  be  reversed. 

[5]  Counsel  for  the  defendant  in  error,  however,  insist  that  the  bill 
of  exceptions  is  in  such  condition  that  it  does  not  warrant  our  con- 
sideration of  the  error  which  has  been  discussed,  because  they  objected 
to  the  bill  at  the  time  of  its  settlement  by  the  court  on  the  grounds 
that  it  was  in  narrative  form,  that  it  had  been  prepared  by  the  official 
reporter  from  his  shorthand  notes  without  transcribing  them  into  long- 
hand, and  that  counsel  for  the  defendant  could  not  read  the  shorthand 
notes. 

It  is  undoubtedly  the  duty  of  the  defeated  party  to  have  the  short- 
hand notes  of  the  reporter,  or  at  least  such  portion  of  them  as  is  mate- 
rial in  the  settlement  of  the  bill  of  exceptions,  transcril^ed  into  long- 
hand in  order  to  enable  the  court  and  the  opposing  counsel  to  learn, 
from  a  comparison  of  the  transcribed  evidence  with  the  narrative  of 
the  evidence  relating  to  the  questions  still  in  controversy,  whether  or 
not  the  narrative  is  correct  and  sufficient.  When,  however,  a  trial  has 
been  completed,  and  the  errors  assigned  in  it  are  about  to  be  reviewed 
by  the  court  above,  many  portions  of  the  evidence  generally  become 
practically  immaterial.  It  is  seldom  that  it  is  necessary  that  all  the  evi- 
dence should  be  presented,  as  it  was  given,  to  either  court  or  counsel. 
It  is  stated  that  there  were  133  witnesses  who  testified  in  this  case. 
Defendant's  counsel  did  not  specify,  in  its  objections  to  the  settle- 
ment of  the  bill,  the  specific  issues  upon  which,  nor  the  testimony  of 
what  witnesses,  they  thought  it  necessary  to  the  protection  of  the  rights 
of  their  client  that  the  bill  of  exceptions  should  contain  by  question  and 
answer  in  the  form  in  which  it  was  given  at  the  trial  of  the  case.    It  is 
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not  probable  that  it  was  necessary  to  present  all  of  the  evidence  in  that 
form. 

The  result  is  that  but  two  questions  are  presented  here.  Was  it  error 
for  the  court  below  to  refuse  to  require  all  the  testimony  to  be  inserted 
in  the  bill  of  exceptions  in  the  form  of  question  and  answer  ?  And  was 
it  error  for  that  court  to  refuse  to  require  the  defeated  party  to  present 
all  the  testimony  taken  by  the  reporter  in  the  form  in  which  it  was  given 
transcribed  into  longhand?  To  these  questions  the  answer  is  that  the 
court  should  have  required  that  part  of  the  evidence  which  related  to 
the  crucial  issue  remaining  in  the  case  to  be  reviewed  by  the  court 
above,  and  which  the  defendant  pointed  out  and  requested  to  be  pre- 
sented in  longhand,  to  be  transcribed  and  presented  in  that  form,  and 
then,  upon  a  comparison  of  the  evidence  so  transcribed  with  the  propos- 
ed bill  of  exceptions,  it  should  have  required  such  parts  of  the  evidence 
set  forth  therein  by  question  and  answer  as  was  necessary  to  enable 
the  successful  party  to  present  with  full  force  the  evidence  in  its  favor. 
As,  however,  the  only  question  the  court  decided  was  that  it  was  un- 
necessary to  have  all  the  evidence  in  the  case  transcribed  in  the  form 
of  question  and  answer  and  to  insert  it  in  the  bill  of  exceptions,  this 
court  is  unable  to  find  that  there  was  any  error  in  the  ruling  of  the 
court  below,  especially  as  it  has  expressly  certified  that  the  bill  of  ex- 
ceptions contains  all  the  evidence  introduced  in  the  case.  The  conclu- 
sion is  that  the  bill  of  exceptions  in  this  case  is  sufficient  to  present  for 
review  the  question  whether  or  not  there  was  so  much  and  such  sub- 
stantial evidence  at  the  trial  as  would  have  sustained  a  verdict  for 
the  plaintiflF. 

There  are  other  questions  in  this  case,  but  none  the  decision  of 
which  would  change  the  result,  and  the  judgment  below  is  accord- 
ingly reversed,  and  the  case  is  remanded  to  the  court  below,  with  di- 
rections to  grant  a  new  trial. 


(220  Fed.  867) 

COOPER  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  15,  1915.    Rehearing 
Denied  March  18,  1915.) 

No.  2460. 

L  Public  Lands  €=>119 — Cancellation  of  Patent—Fraud. 

Where  prior  to  final  proof  there  was  no  plowing,  cultivation,  or  fencing 
on  land  acquired  by  homestead  entry,  and  the  only  improvement  was  a 
house  12  feet  by  16  feet,  two  sides  of  which  had  been  put  up  with  rafters 
at  each  end  to  hold  them  in  place,  th6  patentee  perpetrated  a  fraud  upon 
the  government  by  making  and  procuring  affidavits  showing  compliance 
with  the  law  and  obtaining  the  final  certificate  and  patent. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  §§  331-340; 
Dec.  Dig.  <g=>119.] 
2.  Public  Lands  ^=5>120 — Cancellation  op  Patent — ^Bona  Fide  Purchasejbs. 

Where  a  patentee  of  land,  who  procured  a  patent  by  false  affidavits  as 
to  compliance  with  the  law  respecting  improvements,  settlement,  and 
residence,  was  in  defendant's  employ  at  the  time,  and  deeded  the  land 
to  defendant  on  the  day  final  proof  was  made,  the  land  was  inclosed  with 
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a  much  larger  area  by  defendant's  fences,  and  defendant  did  not  complete 
a  house  on  the  land,  so  as  to  render  it  habitable^  a  finding  that  he  bought 
with  knowledge  of  the  patentee's  fraud  was  supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  §§  332-335 ; 
Dec.  Dig.  <®=»120.] 
3.  Public  Lands  €=>125 — Cancellation  of  Patent— Judgment— CoNFOBinrY 
TO   Pleadings. 

In  a  suit  against  a  purchaser  of  land  from  a  patentee  to  annul  the 
patent  and  set  aside  the  deed  to  defendant  as  a  cloud  upon  the  title,  it 
appeared  that  defendant  had  contracted  to  sell  to  H.,  whereupon  the  bill 
was  amended  to  allege  that  H.'s  interest  was  acquired  with  knowledge  of 
the  patentee's  fraud  and  to  pray  that  his  contract  be  canceled.  The  bill 
further  prayed  for  such  other  and  further  relief  as  might  seem  meet  in 
equity.  Held  that,  where  it  appeared  that  by  reason  of  H.'s  bona  fides 
and  the  running  of  limitations  as  to  him  the  land  was  beyond  recovery  by 
the  government,  a  money  judgment  against  the  original  defendant,  with 
a  Hen  on  the  land  therefor,  and  a  provision  that  If  It  was  not  paid  H. 
should  pay  It  out  of  the  purchase  money  owing  to  defendant,  was  war- 
ranted by  the  prayer  for  general  rell^. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  §  341 ;  Dea 
Dig.  «©=»125.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Montana;    George  M.  Bourquin,  Judge. 

Suit  by  the  United  States  against  Frank  D.  Cooper  and  another. 
From  a  decree  (217  Fed.  846)  in  favor  of  the  United  States,  the  de- 
fendant named  appeals.    Affirmed. 

See.  also.  220  Fed.  871,  136  C.  C.  A.  501. 

This  suit  was  Instituted  by  the  United  States  against  Frank  D.  Cooper  to 
annul  and  set  aside  the  patent  of  the  government  to  the  lands  described  in 
the  complaint  The  lands  were  acquired  by  one  Jay  C.  Freeman  through 
homestead  entry  and  commutation,  and  Cooper  la  the  grantee  of  Freeman, 
Freeman  made  filing  on  the  land  June  19,  1902.  He  made  final  proof  August 
18,  1904,  and  on  the  same  day  deeded  to  Cooper.  Final  receipt  was  Issued 
August  23,  1904,  and  the  patent  February  10,  1905.  It  Is  alleged  that  the 
patent  was  acquired  from  the  government  through  fraud  practiced  upon  it  by 
Freeman  In  claiming  to  have  settled  upon  the  land  by  homestead  entry,  and 
to  have  made  Improvements  thereon  of  the  value  of  $400,  and  to  have  lived 
thereon  until  final  proof  was  made,  when  in  fact  he  did  none  of  these  things, 
and  In  making  and  procuring  to  be  made  false  aflSdavlts  touching  such  set- 
tlement, residence,  and  improvements,  to  show  compliance  with  the  law  and 
obtain  the  final  certificate  and  patent  It  Is  further  alleged  that  Cooper  was 
a  purchaser  from  Freeman  with  full  knowledge  of  the  fraud  committed  by 
Freeman  in  procuring  the  patent. 

Cooper  answered,  and,  the  cause  having  been  brought  on  for  trial.  It  de- 
veloped that  Cooper,  on  December  13,  1909,  six  days  after  the  bill  was  filed, 
but  five  days  before  service  was  had,  entered  Into  a  contract  for  the  sale  of 
the  land  in  question,  together  with  a  large  amount  of  other  land,  with  one 
George  Heaton,  whereupon  the  bill  was  allowed  to  be  amended,  by  Inter- 
lineation, so  as  to  show  the  fact.  In  that  relation,  it  was  further  alleged  that 
Heaton,  by  reason  of  the  contract,  claimed  some  right  or  Interest  In  the  prem- 
Lses,  but  that  such  interest,  whatever  It  Is,  was  acquired  with  full  knowledge 
of  the  fraud  perpetrated  in  the  procurement  of  the  patent  Heaton  was  made 
a  party,  and  answered  to  the  bill  December  2,  1912,  showing  purchase  from 
Cooper  in  good  faith,  and  that  the  cause  did  not  accrue  within  six  years  prior 
to  the  filing  of  the  bill  and  service  of  subpoena  upon  him.  The  prayer  of  the 
bill  is  for  an  annulment  of  the  patent,  that  the  deed  to  Cooper  be  declared  a 
cloud  upon  the  title  and  set  aside,  that  the  agreement  with  Heaton  be  can- 
celed and  held  for  naught,  and  for  such  other  and  further  relief  as  may  seem 
meet  in  equity. 

^s^For  other  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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On  the  final  hearing,  the  court  rendered  a  decree  in  favor  of  the  govern- 
ment and  against  Cooper  in  the  sum  of  $912,  and  interest  at  the  rate  of  8 
per  cent  per  annum  from  December  13,  1909,  amounting  in  the  aggregate, 
with  interest,  to  $1,212.96,  and  further  decreeing  that,  unless  said  amount 
were  paid  by  Cooper,  defendant  Heaton  should  pay  the  same  out  of  the  pur- 
chase money  owing  from  him  to  Cooper;  that  the  payment,  if  made  by 
Heaton,  shall  be  a  discharge  upon  his  contract  to  that  extent,  and  complain- 
ant shall  have  a  lien  upon  the  land  for  the  amount  of  the  decree  and  for  its 
costs.  Heaton  declined  to  appeal,  and  Cooper,  having  severed,  prosecutes  the 
appeal  alone. 

James  A.  Walsh,  of  Helena,  Mont.,  for  appellant. 

B.  K.  Wheeler,  U.  S.  Atty.,  of  Butte,  Mont.,  for  the  United  States. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as  above). 
Three  contentions  are  made  on  the  appeal:  First,  that  the  evidence 
is  insufficient  to  establish  fraud  on  the  part  of  Freeman  in  procuring 
the  patent  from  the  government ;  second,  that  Cooper  was  an  innocent 
purchaser  for  value;  and,  third,  that  the  decree  is  not  within  the 
issues,  nor  supported  by  the  pleadings  and  the  evidence. 

[1]  The  evidence  very  clearly  shows  that  Freeman  made  no  sort 
of  settlement  upon  the  land,  nor  did  he  make  the  improvements  there- 
on claimed,  if  he  made  any  whatever.  Prior  to  final  proof  some  one 
had  started  the  building  of  a  house  upon  the  premises,  a  board  struc- 
ture, with  dimensions  about  12  feet  by  16  feet.  Two  sides  had  been 
put  up,  with  rafters  at  each  end  to  hold  them  in  place.  Further  work 
was  done  on  it,  at  the  instance  of  Cooper,  about  the  time  final  proof 
was  made.  This  was  all  the  improvement  of  any  kind  that  was  ever 
made  upon  the  premises  prior  to  final  proof.  There  was  no  plowing 
or  cultivation,  nor  any  fencing.  It  is  unnecessary  to  pursue  the  sub- 
ject further,  as  it  is  very  apparent  that  Freeman  perpetrated  a  fraud 
upon  the  government  in  procuring  his  patent. 

[2]  As  to  Cooper,  it  has  been  seen  that  further  work  was  done  on 
the  house  at  his  instance,  but  it  was  not  even  then  completed.  A 
door  frame  was  put  in,  but  no  door.  The  house  contained  no  win- 
dows, nor  was  there  a  hole  in  the  roof  for  a  stovepipe,  so  that  it  was 
not  rendered  habitable.  The  inference  is  that  Cooper  did  not  do  the 
further  work  for  habitation  by  his  men;  he  being  in  the  stock  busi- 
ness, and  having  in  his  employ  many  sheep  herders.  Freeman  was  in 
his  employ  during  the  year  1904.  This  land  was  inclosed  with  a  much 
larger  area  by  the  fencing  of  Cooper,  and  it  appears  that  the  very  day 
final  proof  was  made  Cooper  obtained  a  deed  from  Freeman.  We 
think  the  trial  court's  finding  that  Cooper  bought  with  knowledge  of 
Freeman's  fraud  was  amply  supported  by  the  evidence. 

[3]  The  third  contention  presents  more  nearly  a  question  of  law 
than  of  fact.  Was  the  relief  granted  within  the  issues  and  scope  of 
the  pleadings?  In  considering  this  question,  the  answers  of  Cooper 
and  Heaton  must  be  taken  note  of.  It  was  in  view  of  such  answers 
that  the  complaint  was  amended  by  interlineation.  The  amendment 
sets  forth  the  fact  of  the  execution  of  the  agreement  between  Cooper 
and  Heaton,  and  that  by  reason  thereof  Heaton  claimed  some  right  or 
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interest  in  the  land,  but  that  such  interest  was  subordinate  to  the  in- 
terest of  the  government.  The  prayer  for  relief  was  changed  only 
in  so  far  as  it  asked  that  the  contract  between  Cooper  and  Heaton 
be  canceled.  It  turned  out,  under  the  evidence,  that  this  contract  was 
bona  fide,  but  that  its  conditions  had  not  yet  been  fulfilled,  so  as  to 
entitle  Heaton  to  a  deed.  It  was  decreed,  therefore,  in  effect,  that 
Cooper  pay  to  the  government  the  amount  of  such  purchase  price 
to  be  received  by  him  from  Heaton,  and  that  it  be  declared  a  lien  on 
the  land  in  Heaton's  hands. 

There  were  presented  by  the  pleadings  the  issue  as  to  the  fraud 
on  the  part  of  Freeman  in  procuring  the  patent,  the  issue  as  to  good 
faith  on  the  part  of  Cooper  in  his  purchase  from  Freeman,  the  ques- 
tion whether  an  agreement  of  sale  had  been  entered  into  between 
Cooper  and  Heaton,  and  the  good  faith  of  that  agreement,  which  m- 
volved  the  value  of  the  land,  and  naturally  there  arose  out  of  the  sit- 
uation the  inquiry  as  to  what  decree  should  be  made  to  best  subserve 
the  ends  of  justice  and  equity.  It  was  deemed  that,  by  reason  of  the 
bona  fides  of  Heaton^s  purchase,  and  the  running  of  the  statute  of 
limitations  as  to  him,  the  land  was  beyond  recovery  by  the  govern- 
ment; but  it  was  found  that  Cooper  still  had  a  present  equity  in  it, 
and  quite  naturally  so  under  the  evidence,  and  so  the  land  was  im- 
pressed with  the  demand  of  the  government. 

Now,  under  the  facts  distinctly  stated  in  the  bill  and  the  answers 
of  the  defendants,  and  the  issues  naturally  growing  out  of  such  facts, 
the  relief  accorded  the  government  was  plainly  within  the  prayer  for 
general  relief,  although  not  within  any  specific  demand.  This,  under 
the  authorities,  will  support  the  decree.  A  fair  illustration  of  the 
principle  is  found  in  Lockhart  v.  Leeds,  195  U.  S.  427,  436,  25  Sup. 
Ct.  76,  79  (49  L.  Ed.  263),  where  the  court  says : 

•*There  is  nothing  in  the  intricacy  of  equity  pleading  that  prevents  the 
plaintiff  from  obtaining  the  relief  under  the  general  prayer  to  which  he  may 
be  entitled  upon  the  facts  plainly  stated  in  the  bill.  There  is  no  re«ison  for 
denying  his  right  to  relief,  if  the  plaintiff  is  otherwise  entitled  to  it,  simply 
because  it  is  asked  under  the  prayer  for  general  relief  and  upon  a  somewhat 
different  theory  from  that  which  is  advanced  under  one  of  the  special 
prayers." 

See,  also,  Walden  v.  Bodley,  14  Pet.  156,  10  L.  Ed.  398;  Tayloe  v. 
Merchants'  Fire  Insurance  Co.,  9  How.  390,  13  L.  Ed.  187 ;  Stevens 
V.  Gladding  &  Proud,  17  How.  447,  15  L.  Ed.  155 ;  Tyler  v.  Savage, 
143  U.  S.  '79,  98,  12  Sup.  Ct.  340,  36  L.  Ed.  82;  Patrick  v.  Isenhart 
et  al.  (C.  C.)  20  Fed.  339. 

These  considerations  lead  to  an  affirmance  of  the  decree;  and  it  is 
so  ordered. 
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<220  Fed.  871 

COOPER  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  15,  1915.    Rehearing 
Denied  March  18,  1915.) 

No.  2461. 

1.  Public  Lands  €=>120 — Cancellation  of  Patent—Sufficienct  of  Evi- 

dence. 

In  a  suit  by  the  United  States  to  cancel  a  patent  to  land  for  fraud, 
evidence  held  Insufficient  to  show  that  defendant  was  a  bona  fide  pur- 
chaser for  a  valuable  consideration  without  notice. 

[Ed.  Note.— For  other  cases,  see  PubUc  Lands,  Cent.  Dig.  §§  332-335; 
Dec.  Dig.  <g=»120.] 

2.  Public  Lands  ^=5>120 — Cancellation  of  Patent— Bubden  of  Pboof. 

In  a  suit  by  the  United  States  to  cancel  a  patent  to  land  for  fraud,  the 
burden  was  upon  a  purchaser  from  the  patentee  to  produce  satisfactory 
proof  that  he  purchased  in  good  faith  and  for  value. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent.  Dig.  §§  332-335 ; 
Dec.  Dig.  <g=»120.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Montana;   George  M.  Bourquin,  Judge. 

Suit  by  the  United  States  against  Frank  D.  Cooper  and  another. 
From  a  decree  (217  Fed.  846)  in  favor  of  the  United  States,  the  de- 
fendant named  appeals.    Affirmed. 

See,  also,  220  Fed.  867,  136  C.  C.  A.  497. 

James  A.  Walsh,  of  Helena,  Mont,  for  appellant. 
B.  K.  Wheeler,  U.  S.  Atty.,  and  Frank  H.  Woody,  Jr.,  Asst.  U.  S. 
Atty.,  both  of  Butte,  Mont.,  for  the  United  States. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge.  [1]  This  case  differs  in  no  essential 
feature  from  the  case  of  the  same  title  (220  Fed.  867,  136  C.  C.  A.  497) 
which  has  just  been  decided  by  this  court,  except  in  the  degree  of  the 
proof  that  the  appellant  purchased  the  land  with  knowledge  of  the 
homestead  entryman's  failure  to  comply  with  the  law.  The  trial  court 
found  that,  for  18  months  immediately  preceding  final  proof,  the  entry- 
man  of  the  land  involved  had  no  house,  fence,  or  other  improvements 
on  the  land,  and  did  not  reside  thereon,  or  cultivate  the  same,  and 
that  finding  is  fully  sustained  by  the  evidence.  The  court  also  found 
that  the  appellant  knew  those  facts  when  he  purchased  the  land,  that 
he  did  not  pay  a  valuable  consideration  therefor,  and  was  not  a  bona 
fide  purchaser. 

The  appellant  was  the  owner  of  a  large  tract  of  land,  consisting  of 
some  20,000  acres,  surrounding,  and  some  of  it  adjoining,  the  land  in 
controversy  herein.  The  homestead  entry  was  made  in  1899,  and  the 
entryman  obtained  his  final  receipt  on  June  18,  1904.  On  July  IS, 
1904,  he  conveyed  the  land  to  the  appellant.  The  entryman  was  a  sheep 
herder  in  the  appellant's  employment  during  the  years  1902,  1903,  and 
1904,  and  during  a  large  part  of  that  time  he  was  away  from  his  home- 

^=>For  oUier  cases  see  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Stead,  as  his  employer  must  have  known.  The  appellant's  own  testi- 
mony falls  short  of  showing  that  he  was  a  bona  fide  purchaser  for  value 
without  notice.  It  is  true  that  he  testified  that  he  purchased  the  land 
in  good  faith,  but  he  did  not  testify  that  he  was  without  knowledge  of 
the  condition  of  the  homestead  and  the  improvements  or  lack  of  im- 
provements thereon,  or  that  he  had  not  been  over  the  premises.  What 
he  did  testify  was  this : 

"At  the  time  I  purchased  the  land  I  did  not  have  any  knowledge  that  it 
was  claimed  that  he  had  not  complied  with  the  law  with  reference  to  resi- 
dence and  improvements." 

That  is  a  very  different  thing  from  saying  that  the  appellant  was 
without  knowledge  that  the  law  had  not  been  complied  with.  As  to 
his  actual  presence  on  the  land,  all  that  he  testified  was : 

"I  tliink  I  was  over  the  land  a  long  time  before  the  final  proof  was  made." 

He  did  not  say  that  he  was  not  there  at  other  times.  There  was 
testimony  that  in  the  spring  of  1904  he  was  "a  good  many  times''  in 
the  neighborhood  of  the  land,  and  that  he  was  seen  crossing  the  same 
on  a  road  which  he  had  caused  to  be  constructed.  It  is  to  be  observed, 
also,  that  the  appellant's  testimony  is  to  some  extent  discredited  by  the 
testimony  of  witnesses  to  the  effect  that  he  had  been  engaged  in  em- 
ploying others  to  take  up  land  claims  for  him,  and  had  furnished  the 
fees  and  expenses  for  the  entries.  This  testimony  is  not  entirely  de- 
nied by  the  appellant. 

[2]  The  burden  was  upon  him  to  produce  satisfactory  proof  that  he 
purchased  in  good  faith  and  paid  value.  His  testimony  that  he  "pur- 
chased that  land  in  good  faith"  and  paid  a  "money  consideration"  does 
not  constitute  such  proof.  Nor  is  the  recital  in  his  deed  of  the  pay- 
ment of  a  money  consideration  sufficient  proof.  In  Boone  v.  Chiles, 
10  Pet.  177,  9  L.  Ed.  388,  it  is  said: 

**The  consideration  must  be  stated,  with  a  distinct  averment  that  it  was 
bona  fide  and  truly  paid,  independently  of  the  recital  in  the  deed.  Notice  must 
be  denied  previous  to  and  down  to  the  time  of  paying  the  money,  and  the  de- 
livery of  the  deed." 

Cases  applying  these  principles  are  Simmons  Creek  Coal  Co.  v. 
Doran,  142  U.  S.  437,  12  Sup.  Ct.  239,  35  L.  Ed.  1063,  Nickerson  v. 
Meacham  (C.  C.)  14  Fed.  881,  Lakin  v.  Sierra  Buttes  Gold  Min.  Co. 
(C.  C.)  25  Fed.  337,  Johnson  v.  Georgia  Loan  &  Trust  Co.,  141  Fed. 
593,  72  C.  C.  A.  639,  United  States  v.  Hill  (D.  C.)  217  Fed.  841,  and 
United  States  v.  Brannan,  217  Fed.  849,   133  C.  C.  A.  559. 

The  defense  is  clearly  not  supported  by  the  evidence,  _ 

The  judgment  is  affirmed. 
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(?20  Fed.  241) 

HORSLEY  V.  MODZELBWSKI. 

(Circuit  Court  of  Appeals,  Third  Circuit     February  9,  1915.) 

No.  1870. 

Shipping  ^=»84 — ^Liability  fob  Death  of  Stevedore — Defective  Appli- 
ance. 

Confllctiiig  evidence  considered,  and  held  insufficient  to  establish  the 
liability  of  a  shipowner  for  the  death  of  a  stevedore's  employ^,  who  was 
killed  by  the  failing  of  a  tub  of  ore  being  hoisted  from  the  hold  by  means 
of  a  wire  rope,  which  broke,  on  the  ground  of  negligence  in  supplying  a 
rope  which  was  defective  and  insufficient  in  strength,  but  to  show  by  a 
decided  preponderance  that  the  rope  was  made  by  an  English  manu- 
facturer of  high  standing,  was  tested  in  course  of  manufacture,  and  after- 
ward according  to  Lloyd's  regulations,  and  found  of  sufficient  strength  to 
sustain  a  much  greater  weight  than  that  placed  upon  it,  that  it  was  new, 
and  had  been  used  but  once,  a  few  days  before,  when  it  was  subjected  to 
but  a  slight  strain,  that  it  was  inspected  by  several  officers  before  use  on 
this  occasion  and  found  in  perfect  condition,  and  to  show  without  con- 
tradiction that  no  defect  was  noticed  in  it  by  the  winchman,  hatch  tender, 
or  foreman  of  stevedores  before  it  broke. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §|  342,  349-351; 
Dec.  Dig.  <g=>84.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania ;   Joseph  Buffington,  Judge. 

Suit  in  admiralty  by  Franciska  Modzelewski  against  M.  H.  Hors- 
ley,  as  owner  of  the  British  steamship  Eastwood.  Decree  for  libelant, 
and  respondent  appeals.    Reversed. 

Convers  &  Kirlin  and  Charles  R.  Hickox,  both  of  New  York  City, 
and  Edward  F.  Pugh,  of  Philadelphia,  Pa.,  for  appellant. 
Howard  M.  Long,  of  Philadelphia,  Pa.,  for  appellee. 

Before  HUNT,  McPHERSON  and  WOOLLEY,  Circuit  Judges. 

J.  B.  McPHERSON,  Circuit  Judge.  This  is  an  action  in  personam 
by  Franciska  Modzelewski  against  M.  H.  Horsley,  who  was  averred  to 
be  the  owner  of  the  British  steamship  Eastwood.  It  was  begun  by 
foreign  attachment,  and  the  respondent  afterwards  appeared  and  made 
defense. 

On  Tuesday,  December  14,  1909,  the  libelant's  husband,  a  laborer 
engaged  in  discharging  the  cargo  of  the  steamship  at  Philadelphia, 
was  killed  by  the  fall  of  a  tub  or  bucket  loaded  with  iron  ore,  weighing 
altogether  about  a  ton.  He  had  been  at  work  in  the  hold,  and  the  tiib 
fell  upon  him  while  the  winch  was  hoisting  it  out  of  No.  1  hatch.  We 
shall  assume  that  he  died  on  the  ship.  The  libelant  sued  under  the  Penn- 
sylvania statute,  and  recovered  damages  on  the  ground  that  the  wire 
rope  to  which  the  tub  was  attached  *'was  not  in  proper  condition,  that 
the  ship  had  notice  of  that  fact,  and  that  its  failure  to  provide  a  suitable 
rope  caused  the  accident."  This  quotation  from  the  opinion  below 
states  briefly  the  essence  of  the  libel,  which  charges  the  respondent 
with  furnishing  a  rope  that  was  "defective,  unsafe,  improper,  and  not 
sufficiently  strong,"  and  avers  that,  although  the  condition  of  the  rope 
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could  have  been  discovered  "by  ordinary  care  and  diligence  and  by 
reasonable  inspection,"  nevertheless  "the  respondent  and  his  agents 
wholly  neglected  their  duty,"  etc. 

The  libel  was  filed  and  the  attachment  issued  in  the  following  July ; 
but  the  actual  seizure  of  the  ship  was  waived,  and  bond  was  entered 
by  the  master  on  behalf  of  the  respondent.  It  was  clearly  proved  that 
the  Horsley  Line,  Limited,  a  British  association,  and  not  Horsley  as  an 
individual,  was  the  owner  of  the  steamship ;  but  the  trial  judge  held 
the  respondent  estopped  to  deny  that  he  himself  was  the  owner.  This 
is  one  of  the  errors  assigned,  but  we  need  not  consider  it,  as  we  think 
the  case  should  be  decided  on  another  ground.  The  witnesses  were 
all  examined  by  deposition,  so  that  the  case  is  presented  to  us  just  as 
it  was  presented  to  the  court  below.  The  Santa  Rita,  176  Fed.  893,  100 
C.  C.  A.  360,  30  L.  R.  A.  (N.  S.)  1210. 

The  ship  had  nothing  to  do  with  the  work  of  discharging,  except 
to  furnish  the  winch  and  the  wire  rope  and  some  other  appliances  at 
each  hatch.  The  rope  in  question — which  was  nearly  new,  and  of  the 
usual  type  and  size — ^broke  at  a  point  about  63  feet  from  the  tub,  be- 
tween the  winch  and  the  gin  block,  the  upper  block  of  the  derrick. 
It  had  been  made  by  an  English  firm  of  the  highest  standing  in  the 
trade,  and  had  been  thoroughly  tested  in  the  course  of  manufacture. 
It  was  composed  of  6  strands  around  a  main  hemp  core,  and  each  of 
these  strands  had  its  own  hemp  core,  surrounded  by  a  double  layer  of 
galvanized  crucible  steel  wires,  14  outer  over  8  inner  wires.  The  rope 
therefore  was  made  up  of  132  wires  and  7  hemp  cores.  It  had  been 
tested  according  to  Lloyds'  regulations,  both  for  torsion  and  for  ten- 
sile strength.  Each  of  the  wires  had  been  subjected  to  a  torsion  test 
of  43  twists  in  8  inches,  and  to  a  tensile  strain  of  360  pounds.  The 
completed  rope,  therefore,  would  sustain  a  breaking  strain  of  more 
than  19  tons,  and  since  the  safe  load  of  such  a  rope  is  estimated  to  be 
from  one-seventh  to  one-tenth  of  the  breaking  strain,  a  large  factor  of 
safety  was  left,  so  that  the  rope  was  abundantly  capable  of  sustaining 
and  raising  a  load  of  from  1^/^  to  2  tons.  It  had  been  supplied  to  the 
ship  in  June,  1909,  and  after  being  oiled  had  been  stored  in  the  fore- 
peak  for  several  months.  Toward  the  end  of  November  it  was  used 
for  the  first  time  at  Santiago,  Cuba,  not  for  cargo,  but  merely  to  lift 
some  of  the  beams  from  the  hatches.  It  was  then  oiled  again  and 
stored  in  the  peak  during  the  voyage  of  eight  or  nine  days  from  San- 
tiago to  Philadelphia.  It  had  been  inspected  in  Cuba,  and  was  in- 
spected a  second  time  on  December  10,  the  day  before  the  vessel 
reached  Philadelphia,  at  which  time  it  was  rove  into  place  in  order  to 
be  in  readiness  for  unloading.  It  was  also  inspected  by  the  foreman 
of  the  stevedores  early  on  Monday,  December  13,  before  the  actual 
work  began,  and  on  each  of  these  three  occasions  it  was  fotmd  to  be 
in  excellent  condition.  And,  although  it  had  been  used  for  about  a 
day  and  a  half  in  Philadelphia  before  the  accident,  nothing  wrong 
was  observed  at  any  time  either  by  the  winchman  or  by  the  hatch 
tender. 

It  does  not  satisfactorily  appear  why  the  rope  broke.  Two  or  three 
theories  are  advanced,  but  we  need  not  enter  the  field  of  conjecture. 
Unless  sufficient  evidence  is  present  to  establish  the  negligence  of  the 
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respondent  or  his  agents,  we  must  accept  this  deplorable  occurrence  as 
an  unexplained  accident,  for  which  no  recovery  can  be  had  in  this 
action.  And  no  evidence  of  negligence  exists,  except  in  the  testimony 
of  iwo  witnesses,  upon  which  (for  reasons  to  be  given  as  briefly  as 
possible)  we  do  not  feel  able  to  rely  with  confidence. 

As  already  stated,  the  libel  was  not  filed  until  July  18,  1910.  On  the 
next  day,  July  19,  the  master  and  the  second  officer  were  examined  by 
deposition  and  testified  inter  alia  to  the  following  effect :  The  second 
officer  deposed  that  he  had  been  on  duty  at  Santiago  and  had  seen  the 
rope  taken  out  of  the  forepeak;  it  was  new,  and  was  only  used  on 
that  occasion  to  lift  the  beams  and  hatches ;  his  business  was  to  handle 
such  ropes,  and  he  saw  this  particular  rope  several  times  in  Santiago ; 
it  was  not  broken  in  any  way,  even  slightly ;  he  had  handled  it  there, 
and  had  observed  it  while  in  the  discharge  of  his  duty ;  he  had  also 
examined  the  self -lubricating  blocks  through  which  the  rope  ran,  and 
found  them  in  excellent  condition;  the  rope  had  then  been  taken 
down,  and  had  been  put  up  again  the  day  before  the  ship's  arrival  in 
Philadelphia ;  he  had  also  greased  the  rope  down  by  the  winch  while  it 
was  being  used  here,  and  had  found  nothing  the  matter  with  it.  The 
master  testified :  That  the  rope  had  been  supplied  on  June  2,  1909,  and 
had  never  been  used  before  the  ship  reached  Santiago;  there  it  had 
merely  lifted  the  beams  out  of  the  hatches,  and  had  then  been  oiled  and 
stored  in  the  peak;  on  the  day  preceding  the  ship's  arrival  in  Phila- 
delphia it  had  been  taken  out  of  the  peak  and  rove  to  the  winch  at  No. 
1  hatch ;  the  standing  orders  on  board  the  ship  were  that  every  rope 
must  be  examined  before  it  was  used  for  cargo,  and  the  officers  must 
report  any  defects  or  anything  wrong  with  the  ropes  at  any  time; 
the  examination  was  usually  made  by  the  first  officer  and  the  boat- 
swain, and  the  custom  was  to  lay  the  rope  along  the  deck  so  that  it 
could  be  thoroughly  examined ;  he  had  had  this  rope  in  his  own  hands, 
and  had  looked  it  over  fathom  by  fathom ;  no  one  made  any  complaint 
about  it,  and  he  himself  had  found  it  in  good  condition ;  such  rope  is 
subject  to  government  inspection  in  England,  and  cannot  be  used  un- 
less it  is  certified  by  official  inspectors. 

The  boatswain  and  first  officer  had  left  the  ship  in  the  preceding  Jan- 
uary, and  the  whereabouts  of  the  boatswain  was  not  discovered.  But 
the  first  officer  was  found,  and  on  April  10,  1911,  he  testified  as  fol- 
lows :  The  rope  came  on  board  in  June,  1909,  and  was  then  absolutely 
new ;  it  was  immediately  placed  in  the  forepeak,  and  was  used  for  the 
first  time  at  Santiago,  simply  for  the  purpose  of  lifting  the  hatch  beams 
during  fine  weather;  it  was  then  put  away  again  in  the  peak,  where 
it  remained  until  it  was  rove  to  the  winch  just  before  arrival  in  Phil- 
adelphia ;  he  himself  inspected  it  in  Santiago,  and  afterwards  when  it 
was  rigged  here,  and  it  gave  no  evidence  of  rust,  or  chafe,  or  of  any 
other  defect;  several  persons  handled  it,  but  he  spoke  of  its  condition 
from  his  own  knowledge ;  no  one  reported  the  rope  to  him  as  being 
'  unsafe  or  not  in  proper  condition,  and  no  other  inspection  of  the  rope 
could  have  been  made  than  was  actually  made;  the  condition  of  the 
blocks  also  was  good,  and  he  had  been  close  to  the  rope  when  it  was 
uncoiled  and  put  through  the  blocks,  so  that  he  could  see,  and  had  seen, 
for  himself. 


Digitized  by 


Google 


506  136  C.  O.  A.  REPORTS 

Up  to  this  time  no  testimony  had  been  offered  by  the  libelant  bear- 
ing upon  the  condition  of  the  rope,  but  on  June  29,  1911,  she  called 
the  hatch  tender.  His  duty,  of  course,  required  him  to  be  within  a  few 
feet  of  the  rope,  which  had  thus  been  imder  his  observation  for  more 
than  a  day  before  the  accident  happened.  He  testified  that  the  rope 
was  up  when  he  went  to  work,  and  that  he  had  never  looked  at  it ;  he 
did  not  see  that  anything  was  the  matter  with  it,  and  it  looked  all  right 
to  him ;  it  was  no  part  of  his  duty  to  examine  the  rope,  as  the  ship 
supplied  it,  but  if  he  had  seen  anything  the  matter  with  it  he  would 
have  stopped  the  work  and  made  complaint.  He  repeated  that  he  had 
not  examined  the  rope  himself,  and  evidently  he  had  seen  nothing  to 
suggest  that  the  rope  was  defective  or  unsafe.  '  On  the  same  day  the 
winchman,  who  was  also  required  to  be  within  a  few  feet  of  the  rope, 
testified  upon  the  Hbelant^s  call  that  so  far  as  he  noticed  nothing  was 
the  matter  with  the  rope;  if  he  had  seen  anything  wrong,  he  would 
have  given  notice  of  the  defect ;  as  far  as  he  could  see,  it  was  working 
all  right;  the  rope  looked  as  if  it  had  been  used  before;  it  was  not 
as  bright  as  new  rope ;  it  was  neither  very  rusty  nor  very  bright. 

Nothing  more  was  done  until  February  23,  1912,  when  the  libelant 
called  Alexander  Fritzberg,  one  of  the  two  witnesses  upon  whom  her 
case  must  rest.  It  was  not  until  his  redirect  examination  that  he  said 
anything  about  the  defective  appearance  of  the  rope,  and  we  cannot 
help  noting  as  an  unusual  circumstance  that,  although  this  testimony 
was  of  the  greatest  importance  to  the  libelant,  the  witness  gave  no 
hint  of  it,  either  on  direct  or  on  cross  examination.  He  was  assistant 
to  the  foreman  in  charge  of  the  stevedores,  and  was  "just  on  the  wharf 
looking  around,"  when  the  accident  took  place.  He  was  then  asked  on 
direct  examination : 

"Q.  Did  you  look  at  this  rope  that  was  broken? 

"A.  I  looked,  but  I  didn't  examine  It    ♦    ♦     ♦ 

"Q.  Did  you  get  hold  of  this  rope  after  the  accident,  and  look  over  it  at  all? 

"A.  I  didn't  examine  It" 

And  on  cross-examination  he  testified  as  follows : 

"Q.  I  understood  you  to  say,  Mr.  Fritzberg,  that  it  was  your  province  to  in- 
spect— to  look  at — the  different  ropes  and  machinery? 

"A.  But  not  on  the  ship.  If  I  see  it  sometimes,  helping  the  ship's  crew,  I 
teU  them ;  but  it  is  not  my  business  to  do  it 

"Q.  You  did  not  see  anything  the  matter  with  this  rope,  or  you  would  have 
told  them? 

"A.  I  didn't  examine  them ;   It  was  not  my  business. 

*'Q.  If  you  would  have  seen  It,  you  would  have  told  them? 

"A.  Yes,  sir. 

"Q.  You  didn't  say  anything  about  it  before  the  accident? 

"A.  No,  sir." 

This  would  seem  to  be  definite  enough,  but  after  he  had  been  under 
re-examination  on  other  matters  for  some  time  he  was  asked  again, 
*'Was  this  rope,  the  ship's  rope,  which  broke,  was  that  a  new  rope  or 
an  old  rope"?  and  he  then  proceeded  to  testify  in  detail  and  for  the 
first  time  that  the  rope  was  not  new ;  he  could  see  on  the  wire  that 
some  yams  or  strands  were  shaved  off,  and  that  the  rope  broke  at  that 
place.    He  also  said  that  he  had  seen  the  broken  rope  while  he  was 
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down  in  the  hold  helping  to  attend  to  Modzelewski,  saying  then  that 
the  break  in  the  rope  was  about  15  feet  from  the  tub — "about  IS  feet 
away  from  the  end,  *  *  *  (from)  both  ends,  center  parted  near'* 
— ^but  declaring  soon  afterwards  that  "I  didn't  examine  it  exactly 
where  it  was  broke ;  when  I  rigged  up  the  ship  for  the  discharging  of 
the  cargo  I  saw  the  wire,"  adding  that  he  saw  that  the  rope  was  worn 
when  he  "reeved  the  rope  through."  Upon  recross-examination  he 
testified  that  he  saw  this  defective  condition  "when  I  started  the  ship," 
evidently  meaning  by  that  when  the  ship  began  unloading  on  the  pre- 
ceding day.  He  did  not  put  up  the  rope  himself,  although  he  seems  to 
say  so  in  part  of  his  testimony ;  but  he  says  distinctly  that  he  noticed  its 
condition  at  the  time  when  he  "started  the  ship."  He  did  not  object  to 
using  it — "the  ship  is  responsible  for  its  gear;  I  have  nothing  to  do 
with  that" — ^saying  that  he  had  told  nobody  that  it  was  -chafed,  as  that 
was  not  his  business ;  he  didn't  know  whether  the  rope  was  sufficiently 
chafed  to  make  it  dangerous  for  use ;  he  thought  it  was  "good  enough ; 
I  didn't  think  it  was  as  dangerous  as  that;  *  *  *  f  don't  know 
how  strong  the  wire  was;  I  didn't  examine."  He  repeated  that  he 
did  not  think  it  was  dangerous,  and  said  that  he  had  told  no  one  about 
it,  and  that  nobody  had  said  anything  to  him  about  it. 

**Q.  Whom  did  you  first  teU  that  you  saw  a  chafed  place  in  this  rope?  A.  I 
didn't  say  it  to  nobody  yet.  Q.  This  is  the  first  time  you  said  it  to  anybody? 
A.  Yes,  sir;   nobody  asked  me  anything  about  It." 

On  March  2,  a  few  days  after  Fritzberg's  examination,  Frank  Fisher, 
the  other  witness,  was  called.  He  was  a  repairman  in  the  employ  of 
the  contracting  stevedore,  but  had  nothing  to  do  with  looking  after 
the  tackle  on  the  ship.  He  said  he  had  seen  the  broken  rope  down 
in  the  hold,  but  had  made  no  examination  of  it;  "I  seen  it  laying 
there,  that's  all."  He  testified  further,  however,  that  he  had  noticed 
the  condition  of  the  rope  when  "the  ship  started,"  or  soon  after,  and 
that  it  then  "looked  pretty  bad — it  was  splintered."  He  then  stated — 
and,  in  view  of  Fritzberg's  testimony,  this  is  important — that  he  heard 
Fritzberg  ask  the  mate  whether  the  rope  was  all  right;  whether  he 
(the  mate)  did  not  think  it  was  "a  bad  wire."  Fisher  declared  that 
the  rope  was  "like  shaved — splintered;  *  *  *  you  could  see  the 
rope ;  there  is  a  small  rope  inside  of  the  wire  runner ;  you  could  see 
that  when  it  was  splintered  there  is  strands  like  breaking";  he  said 
the  splintered  part  was  between  the  bucket  and  the  upper  block  of 
the  boom — "I  think,  as  far  as  I  can  remember,  between  the  bucket  and 
gin  block,  I  think ;  that  is  as  far  as  I  can  remember  it  so  long  ago." 
He  said  he  had  seen  Fritzberg  "last  Friday" — apparently  the  day  when 
Fritzberg  testified — ^and  that  Fritzberg  had  told  him  that  the  libelant's 
counsel  wanted  to  see  him,  "so  I  came  here  to-day."  Fritzberg  had 
said  nothing  about  his  own  testimony,  and  nobody  had ;  Fritzberg  had 
had  no  talk  with  him  about  the  wire  rope,  and  he  himself  had  had  no 
talk  with  anybody  on  that  subject  from  the  time  of  the  accident  up  to 
the  time  of  giving  his  testimony.  He  said  that  the  condition  of  the 
wire — ^which  he  went  into  in  some  detail — was  easy  to  be  seen,  so  that 
anybody  could  have  seen  it,  but  said  that  he  had  not  warned  any  of  the 
men,  because  it  was  none  of  his  business. 
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"But  Frltzberg  had  mentioned  it  to  the  mate,  and  when  he  had  mentioned 
it,  it  was  none  of  my  business.  ♦  ♦  ♦  Fritzberg  had  told  the  mate.  I 
thought  it  was  the  mate's  place  to  change  the  wire." 

He  also  declared  that  this  was  the  first  time  he  had  ever  told  any- 
body that  Fritzberg  had  talked  with  the  mate,  repeating  that  he  had 
never  spoken  with  Fritzberg  about  it. 

After  Fisher  had  given  the  foregoing  testimony,  Fritzberg  was  re- 
called on  April  20,  and  then  testified  for  the  first  time,  in  contradiction 
of  what  he  had  said  before,  that  he  had  had  a  conversation  with  the 
chief  mate,  and  had  spoken  to  him  about  the  ropes,  both  at  No.  1  and 
at  No.  4  hatch,  telling  him  "they  looked  pretty  bad."  He  explained 
that  he  did  not  testify  about  this  at  his  previous  examination,  because 
he  had  never  been  a  witness  before,  and  "He  put  too  many  questions 
to  me,  and  I  got  excited  and  couldn't  answer  all  of  them."  He  went 
on  to  testify  that  the  mate  promised  to  see  about  it,  and  that  a  new 
wire  had  been  put  up  at  No.  4.  Being  asked  what  caused  him  to  men- 
tion about  the  wire  ropes,  he  replied : 

"I  do  that  of  my  own  free  will.  If  I  see  anjrthing  that  don't  fit  very  well, 
I  tell  them  about  it,  and  if  I  don't  want  it  I  go  away ;  sometimes  I  am  too 
busy,  and  I  don't  get  a  chance  to  tell  about  it" 

On  cross-examination  he  was  asked  whether  anybody  was  near  when 
he  said  this  to  the  mate,  and  replied : 

"No ;  I  don't  think  so.  There  might  have  been ;  it  is  hard  to  tell,  because 
it  is  too  long;    I  can't  remember." 

He  had  not  told  his  foreman  (Shannon)  that  he  thought  the  wire  was 
not  in  proper  condition  to  be  used,  and  had  told  nobody  except  the 
mate ;  he  thought  the  wire  at  No.  1  had  been  used  a  good  deal,  prob- 
ably to  unload  two  or  three  or  four  or  five  cargoes;  when  the  hook 
(holding  the  tub)  "was  at  the  top  of  the  hatch  coamings,"  the  worn 
place  would  be  "about  the  top  of  the  gin  block" ;  his  foreman  could 
have  seen  what  was  the  matter,  but  he  was  not  there ;  he  also  denied 
that  he  had  talked  with  Fisher  on  the  subject. 

The  libelant  offered  no  further  evidence  about  the  rope,  but  on  May 
14,  1912,  Charles  Shannon,  the  foreman  in  charge  of  the  stevedores, 
was  called  for  the  respondent,  and  testified  that  the  rope  was  the  usual 
and  proper  kind  and  size  for  discharging  such  cargo;  that  it  was 
always  his  custom  to  examine  the  ropes  before  they  were  used,  so  that 
he  might  see  if  they  were  in  proper  condition;  and  that  he  had  ex- 
amined this  particular  rope,  and  also  those  at  the  other  hatches.  If 
there  had  been  anything  the  matter  with  them,  he  would  not  have 
permitted  them  to  be  used ;  and,  later  in  his  examination,  it  appeared 
that  while  this  cargo  was  being  discharged  the  rope  at  No.  3  was  found 
to  be  "kind  of  furry,"  whereupon  he  complained  at  once  and  a  new 
rope  was  immediately  furnished.  As  to  the  rope  at  No.  1,  he  said 
distinctly  that  after  an  examination  at  7  o'clock  in  the  morning,  before 
the  discharging  began,  he  could  not  find  that  there  was  anything  the 
matter  with  it ;  he  could  see  no  flaws ;  it  appeared  all  right  to  him ; 
he  heard  no  complaints  about  it  from  anybody ;  if  he  had  heard  any, 
he  would  have  ordered  a  new  one  to  be  put  in  its  place ;  it  would  have 
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teen  the  hatch  tender's  duty  to  call  his  attention  to  any  such  defect; 
the  hatch  tender  had  called  his  attention  to  the  unsafe  condition  of 
the  wire  at  No.  3  hatch ;  his  men  were  always  instructed  that  if  they 
saw  anything  like  signs  of  wear  in  a  rope  to  give  notice  of  it  at  once ; 
the  tub  could  not  have  been  overloaded,  because  it  would  not  hold 
more  than  a  ton. 

This  is  a  sufficient  outline  of  the  testimony,  and  we  think  its  decided 
weight  is  in  favor  of  the  respondent.  To  accept  the  story  of  the  two 
witnesses  referred  to  requires  us  to  attach  no  value  to  the  testimony  of 
the  three  officers,  of  the  foreman,  of  the  winchman,  and  of  the  hatch 
tender ;  and  we  are  not  prepared  to  take  that  step.  The  conflict  here 
does  not  permit  us  to  reconcile  the  testimony,  but  requires  us  to  choose 
between  the  opposing  witnesses.  In  such  a  situation  minds  will  differ, 
and  we  find  ourselves  obliged  to  take  a  different  view  from  that  taken 
by  the  court  below.  Even  on  the  assumption  that  the  doctrine  of  res 
ipsa  loquitur  applies  to  the  facts  before  us — and  we  intimate  no  opinion 
whatever  on  that  subject — the  respondent  has  satisfactorily  sustained 
the  burden  imposed  by  that  rule,  and  has  proved  affirmatively  that  he 
discharged  every  duty  of  care  required  to  be  taken.  We  find  no  suffi- 
cient proof  of  negligence,  and  we  see  no  ground  upon  which  a  recovery 
of  damages  can  be  satisfactorily  rested. 

The  decree  is  reversed,  with  costs  in  this  court,  and  with  instruc- 
tions to  dismiss  the  libel ;  each  party  to  pay  the  costs  of  his  own  wit- 
nesses in  the  District  Court. 


(220  Fed.  247) 

SOUTHERN  COTTON  OIL  CO.  Y.  SHELTON. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    November  30,  1914.) 

No.  1249. 

1.  Appeal  and  Errob  €=>883 — Review — Question  of  Fact — Estoppel. 

Where  the  existence  of  a  certain  fact  Is  assumed  in  the  trial  court,  and 
the  trial  proceeds  on  that  assumption  wltliout  objection,  neither  party 
may  question  the  existence  of  such  fact  in  the  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  CJent  Dig.  §  3611 ; 
Dec.  Dig.  «S=»883.] 

2.  Ejectment  €=>31 — ^Nature  of  Action — Pleading. 

Code  Civ.  Proc.  S.  C.  1912,  §  123,  subd.  2,  which  gives  a  plaintiff  two 
actions  for  the  recovery  of  real  property  or  of  possession  of  real  prop- 
erty, provided  the  costs  of  the  first  action  are  first  paid  and  the  second 
action  is  brought  within  two  years  after  the  first  is  terminated  by  judg- 
ment or  nonsuit,  in  view  of  section  218,  which  permits  the  joinder  of  sev- 
eral causes  of  action,  legal  or  equitable,  or  both,  in  the  same  suit,  is  not 
Umited  in  its  application  to  actions  in  which  the  sole  relief  sought  is  the 
recovery  of  real  estate  or  i)ossesslon  thereof,  but  applies  as  well  to  ac- 
tions in  which  two  causes  are  joined,  and  whether  or  not  such  an  action 
is  within  the  statute  must  be  determined  by  the  essential  nature  of  the 
complaint,  in  view  of  the  facts  alleged  and  the  prayer  for  relief. 

[Ed.  Note.— For  other  cases,  see  Ejectment,  CJent  Dig.  §§  120-122;  Dec. 
Dig.  <8=>31.] 

3.  Ejectment  ^=»63 — Construction  of  Pleadings. 

Complaints  in  two  actions  brought  by  plaintiff  against  the  same  defend- 
ant construed,  and  both  held  to  be  actions  for  the  recovery  of  real  prop- 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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erty  and  of  possession  thereof,  within  the  meaning  of  CJode  Civ.  Proc.  S.  C. 
1912,  §  123,  subd.  2,  which  requires  as  conditions  precedent  to  a  second 
action  for  such  relief  that  the  costs  of  the  first  action  be  first  paid,  and 
that  the  second  be  brought  within  two  years  after  the  first  has  been 
finally  determined. 

[Ed.  Note. — For  other  cases,  see  Ejectment,  Cent  Dig.  §f  154-157 ;  Dec 
Dig.  «©=»63.] 

4.  Pleading  ^=:»34 — Construction  of  Complaint — Prates. 

The  prayer  of  a  complaint  may  be  disregarded  for  some  purposes,  but 
not  where  there  is  a  contention  made  by  the  plaintiff  as  to  the  character 
of  the  action  presented  by  his  own  pleading,  in  which  case  the  prayer  ia 
to  be  considered. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  SS  5%,  66-74; 
Dec.  Dig.  <g=>34.] 

6.  Action  ^=5>37  —  Legal  or  Equitable  —  Construction  of  Pleadinq  — 
Waiver. 

Where,  on  removal  of  a  cause,  it  was  docketed  on  the  law  side  In  the 
federal  court,  and  tried  ta  a  jury  as  a  law  action,  without  objection  by 
the  plaintiff,  he  waived  the  right  to  have  his  complaint  construed  as  a 
bill  in  equity. 

[Ed.  Note. — For  other  cases,  sea  Action,  Cent  Dig.  §f  311^19;  Dec* 
Dig.  «S=»37.] 

6.  Ejectment  <g=>39 — Successive  Actions — Identity  op  Parties. 

Two  actions  by  the  same  plaintiff  to  recover  land  from  a  holding-over 
tenant — the  first  against  the  tenant  and  another,  to  whom  it  was  alleged 
he  had  wrongfully  attorned,  and  against  whom  relief  was  also  asked» 
and  the  second  against  the  tenant  alone — have  suflioient  identity  of  par- 
ties to  bring  them  within  the  scope  of  a  statute  requiring  a  second  action 
to  recover  real  property  to  be  brought  within  two  years  after  the  first 
has  been  terminated  by  judgment  or  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Ejectment,  Cent  Dig.  |  131;  Dec 
Dig.  <e=5>39.] 

Pritchard,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Columbia ;  Henry  A.  Middleton  Smith, 
Judge. 

Action  at  law  by  William  J.  Shelton  against  the  Southern  Cotton  Oil 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

D.  W.  Robinson,  of  Columbia,  S.  C.  (Thomas  &  Lumpkin,  of  Colum- 
bia, S.  C,  on  the  brief),  for  plaintiff  in  error. 

William  H.  Lyles,  of  Columbia,  S.  C.  (Lyles  &  Lyles,  of  Columbia, 

5.  C,  on  the  brief),  for  defendant  in  error. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  McDOW- 
ELL,  District  Judge. 

McDowell,  District  Judge.  The  plaintiff  in  error  was  a  defend- 
ant below,  and  will  be  herein  referred  to  as  the  Oil  Company.  The  de- 
fendant in  error  was  the  plaintiff  below,  and  will  be  usually  referred  to 
as  the  plaintiff.  In  September,  1911,  the  plaintiff  filed  in  the  common 
pleas  court  of  Fairfield  county,  S.  C,  the  following  complaint : 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  4k  Indexes 


Digitized  by 


Google 


80UTHEBN  COTTON   OIL  CO.  V.  SHELTON  511 

"State  of  South  Carolina,  Fairfield  County. 

"In  the  Court  of  Common  Pleas. 
"Wm.  J.  Shelton,  Plaintiff,  v.  Southern  Cotton  Oil  Company,  Defendant 

*The  plaintiff,  complaining  of  the  defendant,  alleges: 

"1.  That  the  plaintiff  is,  and  at  the  times  hereinafter  referred  to  was, 
seised  in  fee  and  possessed  of  a  tract  of  land  situate  in  Fairfield  county,  on 
the  line  of  the  Southern  Railway  track,  at  Shelton  station,  lying  on  both 
sides  of  said  Southern  Railway  track  and  embracing  the  lots  of  land  herein- 
after described. 

"2.  Upon  information  and  belief,  that  the  defendant  is  a  corporation  duly 
organized  and  existing  under  the  laws  of  some  state  other  than  the  state  of 
South  Carolina,  and  is  doing  business  as  such  foreign  corporation  within  the 
state  of  South  Carolina,  its  business,  amongst  other  things,  being  the  manu- 
facture of  oil  and  cotten  seed  meal  from  cotton  seed,  and  for  the  conduct  of 
its  business  it  occupies  warehouses  at  a  great  many  points  in  the  state  of 
South  Carolina,  and  has  acquired  by  lease,  purchase,  or  otherwise  quite  a 
number  of  oil  mills  operating  at  different  points  within  the  state  of  South 
Carolina. 

"3.  That  during  the  year  1897  this  plaintiff  leased  to  the  Union  Oil  & 
Manufacturing  Company,  a  corporation  of  the  state  of  South  Carolina,  two 
lots  of  land  comprised  within  the  tract  of  land  so  owned  by  this  plaintiff  as 
aforesaid,  of  the  dimensions  of  20  by  30  feet  each,  both  situate  on  the  west 
side  of  the  track  of  the  Southern  Railway  at  Shelton  station,  said  lease  to 
continue  from  year  to  year  until  terminated  by  two  calendar  months'  notice 
in  writing,  giyen  by  this  plaintiff  to  said  Union  Oil  &  Manufacturing  Company. 
That  said  lease  continued  for  a  period  of  three  years,  when  the  said  Union 
Oil  &  Manufacturing  Company,  or  its  property,  rights,  and  franchises,  was  in 
some  manner  absorbed  or  acquired  by  the  Charleston  Cotton  Oil  Mill,  a  cor- 
poration of  the  state  of  South  Carolina,  as  this  plaintiff  is  informed  and  be- 
lieves. Whereupon  the  18th  day  of  September,  1900,  this  plaintiff  leased  the 
said  lots  of  land  to  the  said  Charleston  Cotton  Oil  Mill  for  the  period  of 
three  years  for  the  sum  of  $60  paid  in  advance. 

**4.  That  thereafter  the  defendant,  the  Southern  Cotton  Oil  Company,  hav- ' 
ing  in  some  manner  absorbed  or  acquired  the  property  rights  and  interests 
of  the  Charleston  Oil  Mill,  as  this  plaintiff  is  informed  and  believes,  took  pos- 
session of  the  said  premises  and  occupied  the  same  under  the  terms  of  the 
said  lease  until  the  expiration  of  said  three  years,  to  wit,  the  18th  day  of 
September,  1903. 

**5.  That  at  the  expiration  of  the  said  lease  in  September,  1903,  the  said 
Southern  Cotton  Oil  Company  applied  to  this  plaintiff  to  lease  to  it  four 
lots  lying  alongside  of  the  Southern  Railway  at  Shelton  station,  two  of  the 
said  lots  being  the  two  which  had  previously^  been  leased  to  the  Charleston 
Cotton  Oil  Mill,  and  the  other  two  lots  being  of  the  dimensions  of  20  by  30 
feet,  and  this  plaintiff  agreed  to  lease  the  same  to  said  Southern  Cotton  Oil 
Company  at  and  for  the  price  of  $25  per  lot  per  annum,  making  a  total  of 
$100  per  annum  for  the  four  lots,  said  lease  to  extend  for  three  years,  to  wit, 
to  September  18,  1906,  and  said  defendant  took  possession  of  the  said  four 
lots  under  said  agreement  and  erected  thereon  two  seed  houses.  In  addition 
to  the  seed  houses  which  had  been  previously  erected  thereon  by  the  Union 
Oil  &  Manufacturing  Company,  or  the  Charleston  Cotton  Oil  Mill,  under  the 
leases  above  referred  to,  and  since  the  expiration  of  said  lease  the  defendant 
has  continued  to  hold  said  lots  of  land. 

"6.  That  said  defendant,  after  getting  possession  of  the  said  lots  of  land 
and  erecting  buildings  thereon,  under  the  terms  of  said  agreement,  wrong- 
fully refused  to  execute  the  lease,  which  had  been  agreed  upon,  and  wrong- 
fully refused  to  pay  the  rental  of  $100  per  annum,  payable  in  advance,  which 
was  agreed  upon  for  the  term  of  the  said  lease,  but  has  continued  to  hold  the 
said  lots  of  land,  although  the  rental  value  thereof  has  greatly  increased,  and 
since  September,  1906,  has  amounted  to  at  least  $200  per  annum  for  the  four 
lots,  which  the  defendant  wrongfully  refuses  to  pay  to  this  plaintiff,  and 
wrongfully  refuses  to  surrender  the  possession  of  said  lots,  which  are  of  the 
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value  of  $150  each,  although  demand  has  been  made  upon  said  defendant  tpr 
the  said  rent  and  for  the  possession  of  said  lots. 

"Wherefore  plaintiff  demands  judgment,  first,  that  the  defendant,  its  serv- 
ants and  agents,  be  enjoined  and  restrained  from  further  occupying,  or  in 
any  manner  using,  any  of  the  said  lots  of  land  in  violation  of  the  rights  of 
this  plaintiff ;  and,  second,  that  the  plaintiff  have  judgment  against  the  de- 
fendant for  the  sum  of  $1,300,  the  rental  of  such  premises,  together  with  in- 
terest thereon  at  7  per  cent,  per  annum  from  the  dates  when  the  same  became 
due  according  to  the  terms  of  said  agreement,  together  with  the  costs  of  this 
action,  and  such  other  and  further  relief  as  may  be  just  and  equitable. 

"Lyles  &  Lyles,  Plaintiff's  Attorneys." 

The  Oil  Company  removed  the  cause,  on  the  ground  of  diversity  of 
citizenship,  to  the  federal  court.  In  the  petition  for  removal  it  is  al- 
leged : 

"That  the  defendant  holds  the  said  premises  under  a  lease  from  Southern 
Hallway  Company,  which  Is  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Virginia,  and  is  a  citizen  and  resident  thereof,  which 
company  claims  to  be  the  owner  thereof,  and  the  Southern  Railway  CJompany. 
as  defendant's  landlord,  is  a  proper  party  to  the  said  suit,  and  should  be 
made  a  party  thereto  by  order  of  court" 

Before  the  petition  for  removal  was  filed  the  Oil  Company  served 
on  the  Southern  Railway  Company,  to  be  hereafter  referred  to  as  the 
Railway  Company,  a  notice  of  the  suit,  in  order  that  the  latter,  as  land- 
lord, might  come  into  the  suit  and  defend  it.  Thereafter  the  plaintiff 
moved  to  remand  the  cause  to  the  state  court.  It  distinctly  appears  that 
the  only  ground  for  this  motion  was  a  contention  on  the  part  of  the 
plaintiff  that  the  value  of  the  matter  in  controversy  did  not  exceed  ^,- 
000.  It  does  not  appear  that  the  plaintiff  contended  that  the  value  of 
the  premises  should  not  be  considered  in  arriving  at  the  value  of  the 
matter  in  controversy.  On  the  other  hand,  it  seems  a  fair  inference 
from  the  ruling  made  by  the  trial  court  that  the  only  dispute  was  as 
to  the  value  of  the  premises.  In  the  complaint  this  had  been  stated  to 
be  $600;  in  the  petition  for  removal,  at  exceeding  $1,000.  The  court 
found  that  "the  value  of  the  property  in  dispute  and  the  buildings 
thereon  exceeds  the  sum  of  $700."  As  there  was  also  a  demand  for 
$1,300  for  the  use  and  occupation  of  the  premises,  exclusive  of  interest, 
the  motion  to  remand  was  overruled. 

Thereupon  the  Oil  Company  answered  the  complaint.  It  asserts  five 
defenses.  The  first  is  in  brief  that  the  premises  belong  to  the  Railway 
Company  and  that  the  Oil  Company  is  in  possession  of  part  of  the 
premises  as  the  lessee  of  the  Railway  Company,  and  of  the  remain- 
ing part  of  the  premises  as  sublessee  of  the  Railway  Company,  and 
it  is  alleged  that  the  Oil  Company  had  been  paying  rent  to  the  Rail- 
way Company  for  the  premises  since  it  went  into  possession  in  Septem- 
ber, 1904.  The  second  defense  is  based  on  20  years  of  adversary  pos- 
session by  defendant  and  its  predecessors.  The  third  ground  is  ad- 
versary possession  of  over  10  years.  The  remaining  grounds  of 
defense  are  alleged  as  follows : 

"For  a  fourth  defense:  This  defendant  alleges  that  heretofore,  to  wit,  on 
the  2d  day  of  September,  1905,  the  plaintiff  above  named  duly  commenced 
an  action  against  the  defendant  above  named  for  the  recovery  of  the  pos- 
session of  the  real  property  described  in  the  complaint,  in  the  court  of  com- 
mon pleas  for  the  county  of  Fairfield,  in  the  state  of  South  Carolina,  and  that. 
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said  cause  having  been  removed  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  South  Carolina,  the  plaintiff  took  from  the  said  Circuit 
Court  of  the  United  States  for  the  District  of  South  Carolina  on  the  14th  day 
of  January,  1908,  an  order  discontinuing  said  action,  said  order  requiring 
the  plaintiff  to  pay  the  costs  of  the  action,  but  that  such  costs  have  not  been 
paid;  that  the  said  action  now  pending  in  this  court  was  commenced  in 
the  court  of  common  pleas  for  the  county  of  Fairfield,  in  the  state  of  South 
Carolina,  by  the  service  of  summons  and  complaint  on  the  2d  day  of  Septem- 
ber, 1911,  for  the  recovery  of  the  possession  of  the  real  property  described  in 
the  complaint,  which  was  the  same  property  described  in  the  action  com- 
menced by  said  plaintiff  against  the  defendant  on  the  2d  day  of  September, 
1911,  and  that  the  said  second  action  was  not  brought  within  two  years  from 
the  granting  of  the  order  of  nonsuit  in  the  first  action. 

"For  a  fifth  defense:  This  defendant  alleges  that  the  Southern  Railway 
Company  claims  to  be  the  owner  of  the  premises  described  in  the  complaint, 
and  claims  to  have  good  right  and  title  thereto,  and  said  Southern  Railway 
Company  is  a  necessary  party  to  this  action,  and  was  on  the  16th  day  of  Sep- 
tember, 1911,  served  with  notice  of  said  action  to  come  in  and  make  such  de- 
fense as  it  may  have. 

"Wherefore  defendant  prays  that  an  order  be  made  making  the  Southern 
Railway  Company  a  party  defendant  to  this  action,  and  that  the  complaint  be 
dismissed  with  costs.  Thomas  &  Lumpkin, 

"Attorneys  for  the  Southern  Cotton  Oil  Company. 

"Columbia,  S.  C,  January  19,  1911." 

This  present  action  was,  without  objection  by  the  plaintiff  so  far  as 
appears,  docketed  on  the  law  side  of  the  trial  court.  The  Railway 
Company  was  made  a  party  defendant,  appeared,  and  adopted  as  its 
own  the  answer  of  the  Oil  Company.  The  action  thereupon  went  to 
trial  before  a  jury.    The  following  is  taken  from  the  record: 

"The  plaintiff  offered  evidence  tending  to  show  title  in  himself  to  the  lands 
over  and  along  which  the  tracks  of  the  Southern  Railway  Company  were  con- 
structed and  operated,  and  offered  evidence  tending  to  show  that  in  Septem- 
ber, 1897,  plaintiff  leased  to  Union  Oil  &  Manufacturing  Company,  a  corpora- 
tion of  the  state  of  South  Carolina,  the  premises  in  question  for  the  period 
of  three  years,  and  that  before  the  expiration  of  said  period  the  Charleston 
Cotton  Oil  Mill,  a  corporation  of  the  state  of  South  Carolina,  in  some  way 
acquired  all  of  the  property,  rights,  and  franchises  of  the  Union  OU  &  Manu- 
facturing Company  and  entered  Into  possession  of  the  premises  in  question ; 
that  in  September,  1900,  this  plaintiff  executed  to  the  Charleston  Cotton  Oil 
Aim  a  new  lease  of  the  premises  for  a  period  of  three  years,  expiring  on  the 
18th  day  of  September,  1903;  that  before  the  expiration  of  said  lease  the 
defendant.  Southern  Cotton  Oil  Company,  in  some  way  acquired  the  property, 
rights,  and  franchises  of  the  Charleston  Oil  Mill,  and  by  virtue  thereof  en- 
tered into  possession  of  the  premises  in  question ;  and  that  just  prior  to  the 
expiration  of  said  lease  so  renewed,  to  wit,  some  time  in  September,  1903. 
the  defendant  company  agreed  with  the  plaintiff  for  a  lease  of  said  premises 
for  a  period  of  three  years  and  for  the  right  to  erect  additional  buildings 
thereon  at  a  rental  of  one  hundred  dollars  ($100.00)  per  annum,  to  be  paid  in 
advance,  and  that  it  thereupon  commenced  the  erection  of  such  buildings  and 
continued  to  hold  possession  of  said  premises,  but  refused  upon  demand  to 
execute  the  lease  which  had  been  agreed  upon. 

"The  defendant  the  Southern  Cotton  Oil  Company  offered  in  evidence  leases 
or  licenses  for  the  use  of  the  different  parts  or  parcels  of  land  which  consti- 
tute the  property  in  controversy,  all  of  said  leases  or  licenses  being  termina- 
ble upon  thirty  days*  notice  from  Southern  Railway  Company,  to  wit: 

**(a)  Agreement  between  Southern  Railway  Company  and  J.  G.  WoUing  and 
J.  G.  Wolllng,  Jr.,  dated  October  20,  1897. 

**(b)  Agreement  between  the  same  parties,  dated  August  7,  1899,  with  map 
attached. 
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"(c)  Agreement  between  the  same  parties,  dated  June  1,  1900,  with  map 
attached. 

"(d)  Agreement  between  same  parties,  dated  January  7,  1902,  with  map 
attached. 

"All  of  the  foregoing  lease  or  license  ajscreements  cover  portions  of  land 
In  controversy,  and  the  defendant,  the  Southern  Cotton  Oil  Company,  claimed 
to  have  entered  under  and  to  be  holding  possession  under  said  Wolling. 

"(e)  Lease  or  license  agreement  between  Southern  Railway  Company,  dated 
September  23,  1904,  with  map  attached,  covering  the  remaining  portion  of  the 
land  in  controversy." 

The  defendants  also  offered  in  evidence  the  following  record  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  South  Carolina: 

"Record. 
"State  of  South  Carolina,  County  of  Fairfield. 

"In  the  Court  of  Common  Pleas. 
"William  J.  Shelton,  Plaintiff,  v.  Southern  Railway  Company  and  Southern 

Cotton  Oil  Company,  Defendants. 

"Complaint. 

"The  plaintiff  above  named,  complaining  of  the  above-named  defendants, 
alleges: 

"1.  That  the  defendant  Southern  Railway  Company  is  a  corporation,  and 
at  the  times  hereinafter  mentioned  was  a  corporation,  duly  created  and 
organized  under  the  laws  of  the  state  of  Virginia,  and  is  and  has  been  since 
the  year  1894  operating  the  railroad  formerly  known  as  the  Spartanburg  & 
Union  Railroad,  which  formerly  belonged  to  the  Spartanburg  &  Union  Rail- 
road Company,  and,  as  plaintiff  is  informed  and  believes,  has  become  succes- 
sor to  all  the  rights  and  franchises  and  liable  to  all  the  duties  of  the  said 
Spartanburg  &  Union  Railroad  Company  under  the  charter  granted  the  said 
Spartanburg  &  Union  Railroad  Company  by  the  General  Assembly  of  this 
state. 

"2.  That  the  said  Spartanburg  &  Union  Railway  Company  acquired  under 
its  charter  unto  itself  and  its  successors  a  right  of  way  through  and  over 
a  certain  tract  of  land  lying  along  and  on  both  sides  of  the  said  railroad  at 
Shelton  depot,  in  the  county  of  Fairfield  and  state  aforesaid,  of  which  said 
tract  of  land  the  plaintiff  herein  is  seized  in  fee  simple,  subject  to  the  said 
right  of  way;  but  the  plaintiff  alleges  that  the  said  right  of  way  was  ac- 
quired by  the  said  Spartanburg  &  Union  Railroad  Company  over  and  through 
the  said  tract  of  land  for  the  purpose  of  the  said  railroad  only,  and  for  so 
long  only  as  the  same  should  be  used  for  the  purpose  of  said  railroad  and 
no  longer,  and  that  the  defendant  Southern  Railway  Company  has  no  right 
of  way  over  and  through  the  said  tract  of  land,  save  such  as  was  acquired 
by  the  said  defendant  as  successor  to  the  said  Spartanburg  &  Union  Rail- 
road Comi)any. 

"3.  That  the  defendant  the  Southern  Cotton  Oil  Company  is  a  corporation 
duly  created  and  organized  according  to  law,  and  as  such  is  engaged  in  doing 
business  in  this  state. 

"4.  That  heretofore  the  plaintiff  let  to  the  defendant  the  Southern  Cotton 
Oil  Company  a  small  parcel  of  the  land  referred  to  in  paragraph  2,  containing 
one-eighth  of  an  acre,  more  or  less,  lying  along  or  near  the  track  of  the  said 
railroad  at  Shelton,  which  was  to  be  used  by  the  said  defendant  for  the  pur- 
pose of  storing  cotton  seed  in  a  certain  house  which  had  been  erected  on  said 
land,  and  when  the  term  of  the  lease  made  by  the  plaintiff  to  the  said  defend- 
ant had  expired  and  plaintiff  proposed  to  renew  the  same,  the  said  defendant 
refused  to  renew  the  said  lease,  alleging  that  plaintiff  had  no  right  to  let 
the  said  premises,  and  that  it  had  obtained  a  lease  thereof  from  the  defend- 
ant Southern  Railroad  Company. 

"5.  That  the  contract  of  lease  from  the  plaintifif  under  which  the  defendant 
Southern  Cotton  Oil  Company  held  possession  of  the  said  premises  expired  on 
the  31st  day  of  December,  1903,  since  which  time  the  said  defendant,  with 
the  sanction  and  connivance  of  the  defendant  Southern  Railway  Company, 
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has  wrongfully  held  said  premises  after  demand  by  the  plaintiff  for  the  pos- 
session thereof,  and  without  the  consent  of  the  plaintiff  has  erected  three 
other  houses  thereon,  which  have  become  by  operation  of  law  the  property 
of  the  plaintiff  herein. 

"6.  That  the  said  lot  or  parcel  of  land  on  which  the  said  houses  are  located 
is  entirely  outside  the  right  of  way  of  the  defendant  Southern  Railway  Com- 
pany, but  plaintiff  alleges  that  if  the  said  strip  of  land  should  be  within  the 
limit  of  the  right  of  way  of  the  defendant  Southern  Railway  Company  that 
plaintiff  Is  still  the  owner  thereof  in  fee  and  entitled  to  make  any  proper 
use  thereof  not  Inconsistent  with  [use  thereof  by]  said  defendant  Southern 
Railway  Company,  [which]  could  not  have  any  right  or  authority  to  let  or 
lease  the  same  to  another  for  other  than  railroad  purposes. 

**7.  That  as  plaintiff  is  Informed  and  believes  the  defendant  Southern  Rail- 
way Company  has  undertaken  to  authorize  the  defendant  Southern  Cotton 
Oil  Company  to  occupy  and  hold  possession  of  the  said  premises  and  the 
houses  erected  thereon,  although  the  said  Southern  Railway  Company  well 
knew  that  the  plaintiff  is  the  owner  thereof  and  seised  In  fee  simple,  and  the 
plaintiff  alleges  that  the  act  of  the  defendant  Southern  Railway  Company  in 
attempting  to  hold  the  defendant  Southern  Cotton  Oil  Company  In  possession 
of  said  premises,  knowing  of  plaintiff's  title  thereto,  is  a  willful,  wanton,  and 
high-handed  denial  of  and  invasion  of  the  plaintiff's  rights,  to  his  damage  in 
the  sum  of  one  thousand  ($1,000.00)  dollars. 

"8.  That  the  reasonable  rental  value  of  the  said  premises  Is  $120  per  annum. 

"9.  That  the  plaintiff  is  the  owner  of  a  Fairfield  scales  located  on  the  said 
premises,  referred  to  in  paragraph  No.  2  of  this  complaint,  which  is  wrong- 
fully withheld  by  the  defendant  and  used  by  the  defendant  Southern  Cotton 
Oil  Company  in  weighing  cotton  seed  without  the  consent  of  the  plaintiff. 

•'Wherefore  plaintiff  demands: 

"First.  That  he  be  adjudged  the  owner  in  fee  of  the  premises  described  In 
paragraph  4  and  for  the  recovery  of  the  possession  thereof. 

"Second.  That  the  defendant  Southern  Railway  Company,  its  agents  and 
servants,  be  forever  enjoined  from  using  or  permitting  or  granting  the  right 
to  others  to  use  the  aforesaid  right  of  way  over  plaintiff's  lands  for  any  other 
purpose  than  railroad  purposes,  in  violation  of  the  plaintiff's  right  as  owner 
in  fee  of  said  land. 

"Third.  That  the  plaintiff  have  judgment  against  the  defendants  for  the 
sum  of  $120  per  annum,  the  value  of  the  use  and  occupation  of  the  said  land. 

"Fourth.  That  plaintiff  have  judgment  against  the  defendants  for  the  sum 
of  $1,000  damage  sustained  by  him  as  alleged  in  paragraph  No.  6  in  this 
complaint 

"Fifth.  That  the  plaintiff  have  judgment  for  the  costs  of  this  action  and 
for  such  other  and  further  relief  as  may  be  just.  i 

"Ragsdale  &  Dixon,  Plff's  Attys." 

The  record  of  the  action  of  1905  also  contained  the  answer  of  the 
Oil  Company  (which  asserted  title  in  the  Railway  Company  and  also 
relied  upon  both  20  years  and  10  years  of  adversary  possession),  and 
an  order  granting  the  motion  of  the  plaintiff  for  a  nonsuit,  made  Jan- 
uary 14,  1908.  There  was  also  offered  and  admitted  without  objection 
a  certificate  by  the  clerk  that  the  costs  of  the  action  of  1905  had  not, 
up  to  September  11,  1911,  been  paid. 

At  the  close  of  the  evidence  on  the  trial  of  the  present  action  the  Oil 
Company  moved  the  court  to  direct  a  verdict  in  its  favor  on  the  ground 
that  this  was  a  second  action  for  the  recovery  of  real  property,  insti- 
tuted more  than  two  years  after  nonsuit  taken  in  a  former  action  to 
recover  the  same  property.  This  motion  was  overruled  and  exception 
was  duly  taken.  Thereupon,  on  the  motion  of  the  Railway  Company, 
the  court  dismissed  the  action  "in  so  far  as  it  affects  the  rights  of'^ 
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the  Railway  Company.    To  this  the  Oil  Company  also  excepted.    The 
court  then  charged  the  jury,  saying  in  part : 

"When  you  find  your  verdict,  you  wlU  find  In  these  words:  If  you  find 
for  the  defendant  you  simply  say,  'We  find  for  the  defendant.'  If  you  find  for 
the  plaintiff,  Shelton,  you  will  say,  *We  find  for  the  plaintiff  the  property  in 
dispute.*  If,  in  addition  to  that,  you  find  that  there  had  been  no  rentable 
value  to  it,  nor  any  damages  to  which  he  has  been  subjected,  you  will  stop 
there.  If  you  find,  however,  that  there  has  been  rentable  value  for  use 
and  occupation  (you  have  heard  the  testimony  on  that  point),  then  you  will 
add,  *and  so  many  dollars  damages/  not  exceeding  the  sum  of  $1,300." 

The  verdict  was: 

*We  find  for  the  plaintiff  the  property  in  dispute." 

The  Oil  Company  then  moved  for  a  new  trial,  and  this  motion  was 
overruled.  The  order  of  the  court  then  made  will  be  set  out  later.  The 
judgment  was  that  the  plaintiff  recover  of  the  defendant  the  Southern 
Cotton  Oil  Company  the  property  in  dispute  and  its  costs. 

In  2  Code  of  Civil  Procedure  1912,  §  123,  subd.  2,  is  the  following 
statute : 

"Plaintiff  Limited  to  Two  Actions  for  Recovery  of  Real  Property. — ^The 
plaintifl*  in  all  actions  for  recovery  of  real  property  or  the  recovery  of  the 
possession  thereof,  is  hereby  limited  to  two  actions  for  the  same,  and  no 
more:  Provided,  that  the  costs  of  the  first  action  be  first  paid,  and  the  second 
action  be  brought  within  two  years  from  the  rendition  of  the  verdict  or  judg- 
ment in  the  first  action,  or  from  the  granting  of  a  nonsuit  or  discontinuance 
therein." 

The  first  assignment  of  error  is  that  the  trial  court  erred  in  overrul- 
ing the  motion  of  the  Oil  Company  for  a  directed  verdict  in  its  favor. 
The  contentions  of  the  plaintiff  may  be  conveniently  stated  in  the  fol- 
lowing order: 

(1)  The  present  action  is  not  one  to  recover  possession  of  real  prop- 
erty, but  is  a  mere  demand  for  double  rent.  In  the  brief  for  plaintiff 
it  is  said : 

"The  allegation  of  demand  for  possession  [in  the  present  complaint*!  was 
for  the  purpose  of  affecting  the  amount  of  the  rental  and  not  for  making  out 
a  possessory  action."    1  Code  1912,  §  3497. 

(2)  There  is  no  evidence  that  the  premises  involved  in  the  first  action 
are  the  same  as  the  premises  involved  in  the  present  action. 

(3)  The  first  action  was  not  one  to  recover  possession  of  real  es- 
tate. 

(4)  The  present  action  asserts  only  a  right  to  equitable  relief. 

(5)  Even  if  both  actions  were  to  recover  possession  of  real  property, 
the  trial  court  was  right  in  holding  that  the  differences  between  the  two 
actions  prevented  the  operation  of  the  statute. 

1.  The  first  contention  of  the  plaintiff  may  be  disposed  of  rather 
briefly.  The  section  of  the  Code  referred  to  requires  a  demand  of  pos- 
session in  writing  as  a  condition  precedent  to  the  recovery  of  double 
the  rental  value  of  the  premises.  There  is  no  allegation  in  the  present 
complaint  that  demand  in  writing  had  been  made,  and  there  is  no 
prayer  for  double  the  rental  value  of  the  premises.  We  are  unable 
therefore  to  read  the  complaint  as  is  now  suggested. 
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[1]  2.  The  contention  that  there  is  no  evidence  of  identity  of  the 
premises  involved  in  the  actions  requires  some  discussion.  On  the  trial 
below  the  Oil  Company  introduced  in  evidence,  without  objection,  the 
record  of  the  former  action.  If  the  plaintiff  at  that  time  was  contend- 
ing that  there  was  want  of  identity  of  the  premises  involved  this  failure 
to  object  and  to  require  evidence  of  identity  is  inexplicable.  But  if  the 
plaintiff  then  conceded  the  identity  of  the  premises,  the  course  taken 
was  the  one  to  be  expected.  The  order  made  by  the  trial  court  on  the 
Oil  Company's  motion  for  a  new  trial  reads  as  follows : 

"The  defendants  have  also  moved  for  a  new  trial,  mainly  upon  the  ground 
that  the  court  should  have  held  that  the  present  action,  being  an  action  for 
the  recovery  of  the  possessidn  of  real  property,  was  brought  more  than  two 
years  after  the  discontinuance  of  the  previous  action,  which  was  also  an 
action  for  the  recovery  of  real  property;  the  property  in  dispute  in  the 
former  action  being  the  same  premises  as  those  sought  to  be  recovered  in  the 
present  action,  and  the  costs  in  which  previous  action  had  not  been  paid. 

"Upon  a  comparison  of  the  complaint  in  the  original  action,  which  was 
discontinued,  with  that  in  the  present  action,  it  would  appear  that  there  are 
some  slight  differences.  The  former  action  was  brought  against  two  defend- 
ants, the  Southern  Railway  Company  and  the  Southern  Cotton  Oil  Company, 
and  was  framed,  so  to  say,  somewhat  in  a  double  aspect,  as  asking  under 
one  aspect  for  the  recovery  of  the  possession  of  the  property  on  the  ground 
that  the  plaintiff  was  absolutely  entitled  to  it,  and  in  the  other  aspect  for  an 
injunction  to  prevent  its  further  use  by  the  defendants  for  the  purposes  for 
which  it  was  being  used  as  not  being  compatible  with  the  easement  upon  the 
property  possessed  by  the  railroad  company.  In  other  words,  in  one  aspect 
the  former  action  treated  the  case  as  if  the  railroad  company  had  properly 
acquired  an  easement  for  a  right  of  way  only  over  the  premises,  and  by 
virtue  of  such  easement  had  no  right  to  rent  it  out  to  others  to  use  for  a  stor- 
age of  seed,  or  for  cotton  seed  house,  and  should  be  enjoined  from  so  doing. 
The  present  action  is  brought  against  a  single  defendant,  the  Southern  Cotton 
Oil  Company,  and  can  only  be  construed,  upon  reading  the  facts  alleged 
in  the  complaint,  and  giving  them  any  sort  of  logical  construction,  and  ignor- 
ing the  prayer  of  the  complaint,  as  an  action  for  the  recovery  of  real  property. 
Under  the  language  of  the  decision  in  Carr  v.  Mouzon,  93  S.  C.  page  161,  76 
S.  E.  201,  Ann.  Cas.  1914C,  731,  where  a  party  plaintiff  is  to  be  debarred 
from  the  second  action  to  recover  real  estate,  unless  brought  within  the  time 
specified  in  the  statute,  the  two  actions  are  to  be  construed  strictly  as  being 
both  for  recovery  of  the  possession  of  the  same  piece  of  real  estate,  and  for 
no  other  purpose.  Giving  the  benefit  of  any  doubtful  construction  to  the 
plaintiff  in  this  case  as  to  the  effect  and  meaning  of  the  complaint  in  the  first 
action  which  was  discontinued,  in  the  opinion  of  the  court  there  were  dif- 
ferent parties  to  the  two  actions.  They  were  not  brought  for  exactly  the 
same  purposes;  that  is,  the  first  action  covered  other  purposes  than  are  in- 
cluded within  the  scope  of  the  second,  and  therefore  the  bar  of  the  statute 
would  not  in  this  case  apply. 

"The  motion  for  a  new  trial  on  behalf  of  the  defendant  is  accordingly  over- 
ruled." 

If  the  identity  of  the  premises  involved  in  the  two  actions  had  not 
been  conceded  by  counsel  for  plaintiff,  if  the  case  had  not  been  tried 
on  the  theory  that  there  was  such  identity,  we  cannot  believe  that  the 
court  would  have  failed  to  mention  this  most  obvious  ground  for 
the  conclusion  reached.    But  we  are  not  left  to  inference  on  this  point. 

On  the  oral  argument  here  counsel  for  the  Oil  Company  moved  for 
certiorari  to  bring  up  the  stenographer's  transcript.  In  so  doing  it  was 
stated  by  him  that  plaintiff's  contention  of  nonidentity  of  premises 
had  been  made  for  the  first  time  in  the  brief  filed  in  this  court    This 
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assertion  was  not  denied.  On  the  other  hand,  the  contention  of  counsel 
for  plaintiff  was  that  he  could  thus  shift  his  position  as  it  was  done  in 
support  of  the  judgment  below.  We  have  found  no  authority  sustain- 
ing such  contention.  On  the  other  hand,  we  read  the  authorities  as 
holding  that  it  is  not  allowable  for  any  party,  who  has  taken  one  posi- 
tion on  a  question  of  fact  on  the  trial  below,  to  take  an  inconsistent  po- 
sition in  the  appellate  court.  In  Brown  v.  Gurney,  201  U.  S.  184,  190, 
26  Sup.  Ct  509,  511  (50  L.  Ed.  717)  it  is  said: 

"But  the  Supreme  Court  appUed  the  rule  that  where  the  existence  of  cer- 
tain facts  is  assumed  in  the  trial  court  and  the  trial  proceeds,  without  ob- 
jection, on  that  assumption,  and  the  case  is  decided  in  reliance  thereon,  nei- 
ther party  will  be  heard  in  the  court  of  review  to  question  there,  for  the  first 
time,  the  existence  of  the  facts,  and  especially  not  w^ere  the  alleged  omis- 
sions might  have  been  supplied  if  called  to  the  attention  of  the  trial  court, 
and  properly  applied  it,  for  the  identity  of  the  ground  in  controversy  and  the 
validity  of  the  original  Kohnyo  location  were  conceded  by  both  parties :  and, 
indeed,  counsel  really  does  not  deny  them  as  matters  of  fact,  but  simply  ob- 
jects that  the  stipulation  did  not  Include  them." 

In  Baker  v.  Kaiser,  126  Fed.  317,  319,  61  C.  C.  A.  303,' 305,  it  is 
said: 

"  •  •  •  A  theory  of  a  case  or  an  assumption  of  fact  adopted  by  a  trial 
court  with  the  acquiescence  of  the  partiesi  wiU  be  followed  by  an  appellate 
court  to  which  the  cause  is  taken.  ♦  ♦  •  Appellate  courts  are  especially 
careful  to  prevent  injustice  from  resulting  from  the  affirmance  of  a  judgment 
upon  a  ground  not  presented  to  the  trial  court,  and  which  might  have  been 
overthrown  by  additional  evidence,  had  attention  been  directed  to  it" 

In  2  Standard  Procedure,  244,  245,  it  is  said: 

"Consistency  of  position  is  a  fundamental  requisite  in  appellate  proceed- 
ings. Parties  wiU  not  be  permitted  to  take  in  the  appellate  court  a  course 
at  variance  with,  or  inconsistent  with,  the  course  foUowed  by  them  below. 
Where  a  case  is  heard  or  tried  in  the  lower  court  upon  a  certain  theory, 
another  and  different  theory  cannot  be  presented  upon  appeal." 

See,  also,  16  Cyc.  796;  11  Am.  &  Eng.  Ency.  (2d  Ed.)  446;  Powell, 
Appellate  Proc.  §§  102,  115;  Bigelow,  Estoppel  (5th  Ed.)  717  et  seq.; 
2  Herman,  Estoppel,  p.  951 ;  Menderback  v.  Hopkins,  8  Johns.  (N.  Y.) 
437;  Newell  v.  Meyendorff,  9  Mont.  254,  23  Pac.  333,  8  L.  R.  A.  440, 
18  Am.  St.  Rep.  738,  742;  Railroad  Co.  v.  McCarthy,  96  U.  S.  258, 
267,  24  L.  Ed.  693;  Lesser  Co.  v.  Railroad  Co.,  114  Fed.  133,  140,  52 
C.  C.  A.  95 ;  Bensieck  v.  Cook,  110  Mo.  173,  19  S.  W.  642,  33  Am.  St. 
Rep.  422,  426;  Norfolk  Co.  v.  Norfolk,  115  Va.  169,  179,  78  S.  E.  545. 

While  in  the  great  majority  of  the  reported  cases  it  was  a  plaintiff  in 
error  who  sought  to  take  an  inconsistent  position  in  an  effort  to  re- 
verse the  judgment,  there  are  two  sufficient  reasons  for  holding  that 
the  rule  above  stated  applies  to  a  case  where  a  defendant  in  error  seeks 
to  sustain  a  judgment  by  a  change  of  position  as  to  some  fact.  To  per- 
mit such  change  in  position  is  to  permit  an  injustice  to  the  plaintiff  in 
error.  In  the  case  at  bar  the  plaintiff  in  error  was,  by  the  silence  of  the 
plaintiff,  relieved  of  the  duty  of  introducing  evidence  of  identity  of 
premises  at  the  time  when  it  should  have  been  ready  to  do  so.  He 
who  was  silent  when  he  should  have  spoken  cannot  subsequently  be 
heard  to  speak. 
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Again :  The  jurisdiction  of  this  court  on  writ  of  error  is  to  r^-exam- 
ine  the  rulings  on  questions  of  law  made  by  the  trial  court.  Unless 
the  state  of  facts  accepted  by  the  trial  court  be  accepted  here,  this  court 
could  not  review  or  re-examine  the  rulings  made  below.  The  trial 
court  has  never  ruled  on  the  case  now  sought  to  be  presented  by  the 
defendant  in  error.  We  overrule  the  motion  for  certiorari  and  will 
consider  the  case  only  on  the  theory  that  the  premises  involved  in  both 
actions  are  identical. 

[2,3]  3.  Let  us  now  consider  the  contention  that  the  first  action 
was  not  one  to  recover  possession  of  real  property  within  the  mean- 
ing of  the  statute.  Under  the  South  Carolina  Code  of  Civil  Proce- 
dure (section  218)  a  plaintiff  may  unite  several  causes  of  action,  legal 
or  equitable,  or  both,  if  they  all  arise  out  of  the  same  transaction,  or 
transactions  connected  with  the  same  subject  of  action.  The  plaintiff 
had  a  legal  cause  of  action  against  the  Oil  Company,  in  that  the  latter 
was  alleged  to  be  an  overstaying  tenant  of  the  plaintiff,  who  refused  to 
surrender  possession.  The  plaintiff  also  had  or  supposed  he  had  an  eq- 
uitable cause  of  action  m  that  the  Oil  Company  had  attorned  to  the 
Railroad  Company,  alleged  to  be  making  through  its  tenant,  the  Oil 
Company,  a  use  of  plaintiff's  land  which  it  was  not  authorized  to 
make.  We  deem  it  unnecessary  to  express  an  opinion  as  to  the  ex- 
istence of  a  right  to  equitable  relief  under  the  complaint  of  1905.  We 
shall  assume  its  existence  in  order  to  present  the  case  as  strongly  as 
possible  for  the  plaintiff.  These  causes  of  action  were  properly  joined 
under  the  section  of  the  Code  above  mentioned. 

[4]  And  we  should  say  here  that  we  find  no  cause  for  refusing  to 
read  and  consider  the  prayers  of  the  complaint  in  order  to  ascertain 
the  purpose  of  the  pleader.  For  some  purposes  the  prayer  of  a  com- 
plaint may  be  disregarded,  but  not  where  there  is  a  contention  made 
by  the  complainant  as  to  the  character  of  the  action  presented  by  his 
own  complaint.  The  prayers  of  this  complaint  are  most  significant. 
The  first  is  that  the  plaintiff  '*be  adjudged  the  owner  in  fee  of  the 
premises  *  *  *  and  for  the  recovery  of  the  possession  thereof." 
Had  the  plaintiff  been  content  to  present  only  his  equitable,  or  suppos- 
ed equitable,  cause  of  action,  there  would  have  been  less  difficulty  in 
holding  that  the  action  was  not  one  to  recover  possession  of  real 
property.  But  he  saw  fit,  not  only  to  present  his  legal  cause  of  action, 
but  to  make  it  the  primary  and  chief  feature  of  his  complaint.  As 
drawn,  the  pleading  presents  as  the  fundamental  cause  of  complaint 
the  unlawful  detention  of  the  possession  of  the  premises,  and  the  most 
important  purpose  on  the  part  of  the  pleader  was  to  recover  posses- 
sion. 

We  regard  as  controlling  the  ruling  in  Tompkins  v.  Railroad  Co., 
30  S.  C.  479,  9  S.  E.  521,  to  the  effect  that  a  complaint,  which  pre- 
sents a  right  to  an  injunction  to  prevent  a  railroad  company  from  ap- 
propriating land  which  it  is  not  authorized  to  take,  does  not  institute 
an  action  to  recover  real  property  or  the  possession  thereof  within 
the  meaning  of  the  statute.  But  we  are  unable  to  perceive  that  plain- 
tiff's action  of  1905  falls  under  this  ruling.  In  the  first  action  men- 
tioned in  the  opinion  in  the  Tompkins  Case  a  landowner  presented 
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an  equitable  cause  of  action  and  prayed  for  none  but  the  relief  obtain- 
able in  a  court  of  equity.  In  essence  the  case  was  one  in  which  a  land- 
owner sought  by  injunction  to  prevent  a  railroad  company  from  un- 
lawfully appropriating  his  land,  and  incidentally  sued  for  damages. 
In  the  present  plaintiff's  complaint  of  1905  he  saw  fit  to  allege  that  the 
Oil  Company  obtained  possession  as  his  own  tenant  and  was  in  the 
untenable  position  of  an  overstaying  tenant  who  had  illegally  attorned 
to  another.  While  it  was  also  alleged,  in  order  to  set  up  a  right  to  in- 
junctive relief,  that  it  was  a  railroad  company  to  which  the  Oil  Com- 
pany had  attorned,  still  it  was  the  former  allegation  which  indel- 
ibly stamped  the  case  as  being  chiefly  and  primarily  one  to  recover 
possession  of  the  premises.  It  should  here  be  said  that  if  the  com- 
plaint of  1905  did  not  present  a  right  to  injunctive  relief  the  complaint 
so  clearly  instituted  an  action  to  recover  possession  of  real  property, 
that  the  question  needs  no  further  discussion. 

But,  treated  as  a  complaint  presenting  both  a  legal  and  an  equitable 
cause  of  action,  we  cannot  escape  the  conclusion  that  the  action  of 
1905  was,  within  the  meaning  of  the  statute,  one  to  recover  posses- 
sion of  real  property.  Its  paramount  purpose  both  in  form  and  in 
essence  was  to  have  the  right  of  possession  adjudicated.  We  are  ful- 
ly aware  that  the  statute  is  in  derogation  of  a  common-law  right,  and 
that  it  operates  only  when  both  the  first  and  second  actions  are  in  es- 
sence strictly  actions  to  recover  real  property  or  the  possession  there- 
of. We  hold,  as  we  must  under  the  South  Carolina  decisions  con- 
struing this  statute  (and  we  use  here  the  phraseology  of  the  common- 
law  jurisdictions  in  order  to  express  our  meaning  more  clearly),  that 
a  common-law  action  of  trespass  q.  c.  t.,  a  suit  for  partition,  although 
the  plaintiff's  title  be  denied,  or  a  bill  in  equity  to  foreclose  a  mort- 
gage, or  to  enjoin  a  defendant  having  the  power  of  eminent  domain 
from  appropriating  land  which  it  is  not  authorized  to  take,  are  all  ac- 
tions which  do  not  fall  within  the  meaning  of  this  statute. 

We  are  further  of  opinion  that  the  mere  similarity  in  practical  re- 
sult between  some  of  the  last  above  named  actions  and  an  action  which 
is  strictly  one  to  recover  real  property  or  the  possession  thereof  does 
not  afford  reason  for  disregarding  the  intent  of  the  statute.  In  South 
Carolina  there  is  but  one  form  of  action.  Code  Civ.  Proc.  §  114.  Con- 
sequently there  is  no  technical  form  of  action  for  the  recovery  of  real 
property  or  for  the  recovery  of  the  possession  of  real  property.  The 
essential  nature  of  the  complaint,  in  view  of  the  facts  alleged  and  the 
relief  prayed,  must  determine  the  nature  of  the  actions  to  which  this 
statute  applies.  Mere  joinder  of  equitable  rights,  and  a  fortiori  of 
merely  supposed  equitable  rights,  with  legal  rights,  cannot  as  we  be- 
lieve, be  sufficient  to  prevent  the  application  of  the  statute.  We  have 
found  no  authority  for  the  supposition  that  either  action  must  be 
solely  to  recover  real  property  or  the  possession  thereof.  Nor  do  we 
perceive  any  good  reason  for  so  holding.  When  the  statute  in  prac- 
tically its  present  form  was  first  enacted,  in  1744,  there  could  be  no 
such  thing  as  a  joinder  of  a  legal  and  an  equitable  cause  of  action. 
When  the  code  pleading  was  adopted  in  1870  this  ancient  statute  was 
not  repealed  or  amended.  If  the  Legislature  had  intended  that  the 
statute  of  1744  should  not  apply  to  actions  to  recover  real  property 
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or  the  possession  thereof,  when  presented  in  conjunction  with  some 
equitable  cause  of  action,  it  would  seem  that  this  intent  would  have 
been  expressed.  And  even  if  not  expressed  in  1870,  it  would  seem 
that  during  the  40  years  intervening  between  the  adoption  of  the  code 
system  of  pleading  and  the  institution  of  the  present  action,  some  ex- 
pression of  this  intent  would  have  found  its  way  into  the  statute  law. 

We  are  therefore  brought  to  the  conclusion  that  the  action  of 
1905  was  an  action  to  recover  the  possession  of  real  property  within 
the  meaning  of  the  statute. 

4.  We  are  now  brought  to  a  further  consideration  of  the  nature 
of  the  present  action.    In  the  brief  for  the  plaintiff  it  is  said  (page  14) : 

"Upon  the  same  principle  the  court  should  have  construed  the  present  ac- 
tion strictly  as  an  equitable  action  based  upon  the  equitable  rights  alleged 
in  the  complaint  in  favor  of  the  plaintiff  against  the  defendant,  which  un- 
questionably could  be  maintained  even  if  the  former  action  was  for  the  recov- 
ery of  the  land." 

In  holding  that  no  such  right  is  shown,  we  do  not  need  to  rely  upon 
the  federal  doctrine  that  a  plaintiff  out  of  possession  suing  a  defend- 
ant in  possession  of  real  estate  has  no  standing  in  equity  under  the 
facts  asserted  in  this  complaint.  Whitehead  v.  Shattuck,  138  U.  S. 
146,  11  Sup.  Ct.  276,  34  L.  Ed.  873;  Erhardt  v.  Boaro,  113  U.  S. 
537,  5  Sup.  Ct.  560,  28  L.  Ed.  1113;  Black  v.  Jackson,  177  U.  S.  349, 
363,  20  Sup.  Ct.  648,  44  L.  Ed.  801 ;  Buchanan  Co.  v.  Adkins,  175 
Fed.  692,  99  C.  C.  A.  246.  We  have  failed  to  find  any  authority  au- 
thorizing a  belief  that  there  is  in  the  state  courts  of  South  Carolina 
a  right  to  equitable  relief  under  the  circumstances  here.  As  the  sole 
defendant  has  not  the  power  of  condemnation,  we  see  no  room  for 
applying  the  doctrine  of  Bird  v.  Railroad  Co.,  8  Rich.  Eq.  46,  64  Am. 
Dec.  739;  Tompkins  v.  Railroad  Co.,  supra,  30  S.  C.  479,  9  S.  E. 
521;  Ragsdale  v.  Railroad  Co.,  60  S.  C.  381,  38  S.  E.  609;  1  High, 
Inj.  (4th  Ed.)  §  622;  2  High,  Inj.  (2d  Ed.)  §§  622,  625,  629;  2 
Lewis,  Em.  Dom.  (3d  Ed.)  §§  901,  902,  904.  We  have  therefore  a 
pleading  which,  treated  as  a  bill  in  equity,  is  fatally  wanting  in  equity. 
Had  this  action,  on  removal,  been  docketed  on  the  equity  side  of  the 
federal  court,  a  motion  to  dismiss  for  want  of  equity  would  neces- 
sarily  have  prevailed. 

[6]  We  need  not  concern  ourselves  with  the  propriety  of  treating 
such  a  complaint,  over  the  objection  of  the  complainant,  as  presenting 
a  legal  cause  of  action.  The  complaint  here  alleged  that  the  Oil  Com- 
pany "wrongfully  refuses  to  surrender  the  possession  of  said  lots, 

*  *     *    although    demand    has    been    made    upon    said    defendant 

♦  *  ♦  fQr  the  possession  of  said  lots."  On  removal  of  the  cause 
it  was  apparently  placed  on  the  law  docket.  The  plaintiff  made  no 
motion  to  have  the  cause  docketed  on  the  equity  side.  He  could 
have  had  his  supposed  right  to  equitable  relief  tested  by  so  doing.  On 
the  other  hand,  without  objection,  he  permitted  the  cause  to  remain 
on  the  law  side,  and  went  into  a  trial  by  a  jury.  The  evidence  offered 
by  the  plaintiff  bore  directly  on  his  right  to  the  possession  of  the  prem- 
ises, and  on  nothing  else.  Having  submitted  his  complaint,  treated 
as  one  setting  up  a  legal  cause  of  action,  to  the  decision  of  a  jury, 
he  must  be  held  to  have  waived  his  right  to  object  on  this  point. 
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And  we  have  no  difficulty  in  arriving  at  the  conclusion  that  this  course 
of  action  was  not  the  result  of  ignorance  or  of  mistake. 

The  learned  counsel  for  plaintiff  must  have  known  that  the  chances 
of  maintaining  the  complaint  in  the  federal  court  as  a  bill  in  equity 
were,  to  say  the  least,  exceedingly  slight.  They  also  presumably  hoped 
to  escape  the  bar  of  the  statute  in  question  in  exactly  the  manner  that 
it  was  escaped  in  the  trial  court.  It  is  true  that  the  complaint,  treated 
as  a  declaration,  might  have  been  considered  as  a  mere  assumpsit  for 
money  for  the  use  and  occupation  of  real  estate.  But  this  method 
of  escaping  the  bar  of  the  statute  was  not  only  not  accepted  by  plain- 
tiff, but  he  waived  the  right  to  have  the  complaint  so  treated.  He 
made  no  motion  for  leave  to  strike  out  the  above-quoted  allegation, 
and  his  every  word  and  act  as  shown  by  the  record  indicates  a  pur- 
poseful intent  to  submit  to  the  jury  the  question  of  his  right  to  re- 
cover the  possession  of  the  premises.  The  belief  of  counsel  for  plain- 
tiff that  the  differences  between  the  action  of  1905  and  the  present 
action  prevented  the  statute  from  being  applicable  is,  we  must  believe, 
the  explanation  of  this  course  of  action.  The  conclusion  that  the 
plaintiff  never  for  a  moment  intended  his  complaint  to  be  treated  as 
a  declaration  for  money  only  is  fortified  by  the  fact  that  counsel  for 
plaintiff  had  at  the  outset  moved  to  remand  the  cause  to  the  state  court 
for  want  of  sufficient  value  in  controversy.  If  the  complaint  were 
treated  as  a  mere  declaration  for  $1,300  for  the  use  of  real  estate  or 
for  rents,  the  want  of  jurisdiction  of  the  trial  court  was  too  apparent 
to  be  supposed  to  have  escaped  the  attention  of  the  experienced  and 
astute  counsel  representing  the  plaintiff.  Moreover,  with  the  above- 
quoted  allegation  left  ia  the  complaint,  it  was  properly  worded  in 
order  to  recover  possession  and  rents  in  arrear,  and  was  inappropri- 
ately worded  as  a  mere  demand  for  rents  in  arrear  or  for  compensa- 
tion for  the  use  and  occupation  of  real  estate.  It  is  also  a  fact  that 
the  answer  presented  clearly  the  issue  of  the  right  of  possession.  By 
going  to  trial  on  such  an  issue  the  plaintiff  (although  his  original 
intention  was  different)  must  assuredly  be  held  to  have  waived  the 
right  to  now  have  his  complaint  construed  otherwise  than  as  a  declara- 
tion for  the  recovery  of  possession  of  the  premises  and  for  compensa- 
tion for  its  unlawful  use  and  occupation  by  the  oil  company. 

[6]  Having  reached  the  conclusion  that  the  present  action  must 
be  treated  as  one  to  recover  Dossession  of  real  property,  we  must  now 
consider  the  reasons  which  led  the  learned  trial  court,  at  the  instance 
of  the  plaintiff,  to  rule  that  the  present  action  is  not  barred  by  the 
^statute  in  question.  These  reasons  are  want  of  identity  cf  parties, 
and  that  the  first  action  covered  purposes  other  than  are  included 
within  the  scope  of  the  present  action.  In  order  that  the  statute 
may  apply  some  identities  are  necessary.  There  must  be  substantial 
identity  of  parties  to  the  two  actions,  identity  of  premises  involved, 
and  identity  of  cause  of  action.  The  only  difference  in  parties  con- 
sists in  the  fact  that  the  Railway  Company,  the  landlord  of  the  Oil 
Company,  was  made  a  party  defendant  on  the  face  of  the  first  com- 
plaint and  is  not  mentioned  in  the  present  complaint.    . 

It  is  unnecessary  that  we  base  our  conclusion  on  the  fact  that  the 
Railway  Company  had  been  brought  into  the  present  action  as  a  de- 
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fendant,  and  was  still  before  the  court  as  such  when  the  Oil  Com- 
pany's motion  for  a  directed  verdict  was  overruled,  or  on  the  privity 
between  landlord  and  tenant.  In  reason  and  by  authority  the  absence 
of  the  landlord,  had  it  existed,  from  the  second  action,  does  not  de- 
stroy sufficient  identity  of  parties.  The  fact  that  the  plaintiff  in  both 
actions  is  the  same  person,  and  that  the  Oil  Company  is  a  defendant 
in  both  actions  is  sufficient.  We  so  say  because  of  the  analogy  be- 
tween the  present  situation  and  a  case  where  a  prior  judgment  is  re- 
lied upon  as  an  estoppel.  The  analogy  exists  because  by  the  statute 
the  same  effect  is  given  to  an  order  of  nonsuit  rendered  in  the  first 
action  more  than  two  years  before  the  institution  of  the  second  that 
is  given  by  general  law  to  a  final  judgment  on  the  merits  rendered 
in  the  first  action.    In  23  Cyc.  1112,  it  is  said: 

"But  where  a  former  judgment  Is  pleaded  in  bar,  it  is  no  objection  to 
its  operation  as  an  estoppel  that  the  former  action  included  some  parties 
who  are  not  joined  in  the  present  suit  or  vice  versa,  provided  the  judgment 
was  rendered  on  the  merits,  and  not  on  an  objection  as  to  parties,  and  pro- 
vided the  cause  of  action  in  the  two  suits  is  the  same,  and  the  party  against 
whom  the  estoppel  is  set  up  was  actually  a  party  to  the  former  Utigation." 

In  1  Herman,  Estoppel,  §  94,  it  is  said: 

''To  make  a  Judgment,  pleaded  in  bar,  a  technical  bar,  it  must  appear  to 
bave  been  between  the  same  or  substantially  the  same  parties.  A  nominal, 
but  not  substantial,  difference  in  parties  does  not  effect  the  estoppel." 

See,  also,  Thompson  v.  Roberts,  24  How.  233,  241,  16  L.  Ed.  648; 
Green  v.  Bogue,  158  U.  S.  478,  503,  15  Sup.  Ct.  975,  39  L.  Ed.  1061. 

As  has  been  shown,  we  must  treat  the  identity  of  the  premises  in 
controversy  in  the  two  actions  as  being  established.  We  are  unable 
to  perceive  that  there  is  any  difference  between  the  cause  of  action 
in  the  first  complaint  and  that  in  the  second.  The  gist  of  both  com- 
plaints is  the  same.  An  alleged  illegal  detainer  of  the  possession  of 
the  premises  by  the  plaintiff's  tenant,  the  Oil  Company,  is  the  gist  of 
the  complaint  in  both  actions.  In  both  the  Oil  Company  is  alleged 
to  have  obtained  possession  by  virtue  of  leases  made  by  the  plaintiff. 
In  both  it  is  alleged  that  the  Oil  Company  is  an  overstaying  tenant. 
The  mere  fact  that  the  complaint  of  1905  contains  an  allegation  that 
the  Oil  Company  has  committed  the  grievance  with  the  sanction  and 
connivance  of  the  Railway  Company,  which  is  not  made  in  the  present 
complaint,  would  not  prevent  the  application  of  the  strict  doctrine  of 
estoppel  by  judgment. 

Having,  then,  substantial  identity  of  parties,  identity  of  premises, 
and  identity  of  causes  of  action,  we  .doubt  if  any  difference  of  pur- 
pose on  complainant's  part  in  bringing  the  two  actions  could  possibly 
avail  to  prevent  the  operation  of  the  statute.  However,  it  is  unneces- 
sary to  so  decide.  We  are  unable  to  see  that  there  is  any  difference 
of  purpose,  such  as  could  possibly  be  of  moment  here.  We  believe 
that  we  have  satisfactorily  shown  that  in  the  first  complaint,  even  as^ 
suming  that  it  set  up  an  equitable  right,  the  chief  and  primary  pur- 
pose was  to  recover  possession  of  certain  premises.  Treated  as  the 
plaintiff  acquiesced  in  having  it  treated,  the  chief  and  primary  pur- 
pose in  the  second  complaint  was  to  recover  the  possession  of  the 
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same  premises.  We  are  therefore  unable  to  find  any  sufficient  rea- 
son for  holding  that  the  statute  did  not  apply.  As  the  present  action 
was  barred,  the  motion  of  the  Oil  Company  for  a  directed  verdict 
should  have  been  granted. 

It  is  unnecessary  that  we  consider  the  remaining  assignments  of 
error.  We  are  of  opinion  to  reverse,  at  the  cost  of  defendant  in  er- 
ror, and  to  remand  for  such  further  action  as  may  be  proper. 

Reversed. 

PRITCHARD,  Circuit  Judge,  dissents. 


(221  Fed.  1) 

BLAIR  V.  BRAILET  et  al. 

Circuit  Court  of  Appeals,  Fifth  Circuit    March  1,  1915.    Rehearing  Denied 

April  5,  1915.) 

No.  2720. 

1.  Bankbuptct  ^=s>194 — Propebtt  in  Possession  of  Receivebs — ^**Levy" — 

Effect  of  Subsequent  Adjudication. 

Taking  possession  of  the  property  of  a  corporation  by  a  court  through 
its  receivers  in  a  creditors'  suit  constitutes  a  "levy/*  within  the  meaning 
of  Bankr.  Act  July  1,  1898,  c.  541,  §  67f,  30  Stat.  568  (Comp.  St  1913, 
§  9651),  and  is  rendered  void  by  said  section  in  case  the  defendant  is  ad- 
judged bankrupt  within  four  months,  but  not  otherwise;  and  where  re- 
ceivers were  so  appointed  more  than  six  months  prior  to  the  Institution 
of  bankiniptcy  proceedings  against  the  corporation  In  another  district, 
the  jurisdiction  of  the  court  over  the  property  is  not  affected  by  such 
proceedings,  and  it  may  refuse  to  surrender  the  same  to  the  trustee  ap- 
pointed therein,  and  apply  it  to  the  payment  of  the  claims  of  the  com- 
plainants or  other  creditors  proved  in  the  suit 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  287,  289; 
Dec.  Dig.  <S=»104. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Levy.] 

2.  Bankruptcy  ^=>211 — Pbopebtt  in  Possession  op  Receivebs — Subbendkr 

OF  Jurisdiction. 

In  such  case  the  fact  that  the  court  authorized  the  receivers  to  appear 
in  the  bankruptcy  .court  and  oppose  the  adjudication  did  not  operate  as  a 
surrender  of  its  jurisdiction  to  the  court  of  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  321,  323; 
Dec.  Dig.  <g=»211.] 

Petition  to  Superintend  and  Revise  Order  of,  and  Appeal  from,  the 
District  Court  of  the  United  States  for  the  Southern  District  of 
Georgia;    Wm.  B.  Sheppard,  Judge. 

Suit  in  equity  by  the  B.  Borchardt  Company  against  the  Yaryan 
Naval  Stores  Company.  James  C.  Blair,  trustee  in  bankruptcy  of  de- 
fendant company,  petitions  to  revise,  and  appeals  from,  an  order  deny- 

^ss>FoT  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Dlgesto  A  Indexes 
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ing  his  petition  for  possession  of  property  in  the  hands  of  James  S. 
Brailey,  Jr.,  and  others,  receivers.    Affirmed. 

Alex  C.  King  and  Jack  J.  Spalding,  both  of  Atlanta,  Ga.,  and  George 
D.  Welles,  of  Toledo,  Ohio  (Brown,  Geddes,  Schmettau  &  WilHams 
and  Tracy,  Chapman  &  Welles,  all  of  Toledo,  Ohio,  on  the  brief),  for 
petitioner  and  appellant. 

Joseph  W.  Bennet,  F.  E.  Twitty,  Millard  Reese,  and  Max  Isaac,  all 
of  Brunswick,  Ga.,  and  A.  H.  Heyward,  of  Macon,  Ga.,  for  respond- 
ents and  appellees. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

WALKER,  Circuit  Judge.  More  than  six  months  before  the  filing 
in  the  United  States  District  Court  for  the  Northern  District  of  Ohio, 
Western  Division  (hereinafter  referred  to  as  the  Ohio  court),  of  the 
involuntary  petition  in  bankruptcy  against  the  Yaryan  Naval  Stores 
Company,  the  B.  Borchardt  Company  filed  in  the  District  Court  for 
the  Southern  District  of  Georgia  (which  will  be  referred  to  as  the 
Georgia  court)  its  bill  of  complaint  against  the  same  company.  One 
of  the  purposes  of  that  bill,  which  was  filed  in  behalf  of  the  plaintiflf 
therein  and  of  all  other  creditors  who  might  intervene  in  the  suit  or 
make  proof  of  their  claims — ^many,  if  not  all,  of  whom  did  so — was 
to  have  the  property  of  the  defendant  therein  taken  possession  of  and 
sold  under  the  orders  of  the  court,  and  the  proceeds  of  the  sales  ap- 
plied in  the  payment  of  the  debts  alleged  to  be  owing  to  the  plaintiflf 
and  other  creditors  of  the  defendant.  Receivers  were  appointed  under 
that  bill,  who,  pursuant  to  orders  of  the  court,  and  more  than  six 
months  before  the  institution  of  the  bankruptcy  proceedings,  took  pos- 
session of  the  property  of  the  defendant  and  thereafter  continued  to 
administer  it  under  the  orders  of  the  court,  and  proceedings  looking  to 
the  sale  of  the  property  for  the  payment  of  debts  under  decrees  already 
entered  were  in  progress  in  that  suit  when  the  petition  in  bankruptcy 
was  filed.  The  trustee  appointed  by  the  Ohio  court  filed  in  the  Georgia 
court  a  petition  which,  after  stating  proceedings  had  in  the  court  which 
appointed  him,  prayed  that  full  force  and  eflfect  be  given  to  certain 
mentioned-decrees  in  reference  to  the  property  of  the  bankrupt  and  the 
possession  of  it  which  had  been  made  by  that  court ;  that  he,  as  such 
trustee  in  bankruptcy,  be  recognized  as  entitled  tq  the  possession  of 
all  the  property  and  assets  of  the  bankrupt  as  of  the  date  of  the  filing 
of  the  petition  in  bankruptcy;  that  the  receivers  appointed  by  the 
Georgia  court  be  decreed  to  turn  over  and  surrender  to  him  the  pos- 
session of  all  said  property,  and  be  enjoined  and  restrained  from  re- 
fusing to  do  so,  or  from  interfering  with  petitioner  with  reference  to 
the  possession  of  said  property,  or  from  further  acting  in  respect 
to  that  property,  or  any  of  it,  and  for  all  other  and  further  relief 
that  the  case  may  warrant.  The  matter  now  presented  for  review  is 
the  action  of  the  Georgia  court,  evidenced  by  its  decree,  denying  the 
relief  prayed  by  the  trustee  in  bankruptcy  and  dismissing  his  petition. 

By  the  ruling  made  in  Yaryan  Naval  Stores  Co.  v.  B.  Borchardt  Co. 
et  al.,  217  Fed.  758,  133  C.  C.  A.  488,  this  court  recognized  the  bill 
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filed  in  this  case  to  be  a  general  creditors'  bill,  and  decided  that  it  was 
not,  on  the  ground  that  the  plaintiff's  claim  had  not  been  reduced  to 
judgment,  subject  to  be  dismissed  at  the  instance  of  the  defendant, 
who  had  appeared,  filed  an  answer  admitting  the  indebtedness  to  the 
plaintiff  and  all  equities  set  up  in  the  bill,  and  consented  to  the  appoint- 
ment of  receivers,  and  made  no  objection  to  the  court's  assumption  and 
exercise  of  jurisdiction  under  the  bill,  until  months  after  the  bill  was 
filed,  and  after,  under  orders  of  court,  receivers  had  entered  upon  the 
administration  of  the  property  of  the  defendant  and  had  incurred  obli- 
gations and  large  expenditures.  An  intimation  pertinent  to  the  ques- 
tion raised  by  the  pending  appeal  is  found  in  the  statement,  made  in 
the  opinion  rendered  in  the  case  just  referred  to,  that: 

"Inasmuch  as  the  equity  proceedings  looking  to  the  liquidation  of  the  af- 
fairs of  the  Yaryan  Naval  Stores  Company  were  instituted  more  than  six 
mouths  prior  to  the  alleged  voluntary  bankruptcy  proceedings,  wherein  it  is 
claimed  the  Yarj'an  Naval  Stores  Company  was  adjudicated  a  bankrupt,  the 
proceedings  in  the  District  Court  in  this  case  were  not  necessarily  affected/* 

The  authorities  cited  in  connection  with  the  quoted  statement  make 
it  manifest  that  the  court  had  in  mind  the  fact  that  the  provisions  of 
the  Bankruptcy  Act  for  the  avoidance  of  judicial  liens  or  levies  have 
reference  to  such  only  as  may  have  been  created,  obtained,  or  made 
within  four  months  before  the  filing  of  the  petition  in  bankruptcy. 
Bankruptcy  Act,  §  67. 

[  1  ]  The  Bankruptcy  Act  does  not  render  inapplicable  to  a  question 
raised  as  to  what  court  is  entitled  to  administer  property  of  a  bankrupt 
the  rule  that  the  court  which  first  obtains  rightful  jurisdiction  over  a 
subject-matter  is  not  to  be  interfered  with  by  any  other  court,  but  only 
modifies  that  rule  by  making  it  inapplicable  in  certain  instances  where 
a  court,  other  than  the  one  in  which  a  bankruptcy  proceeding  is  insti- 
tuted first  assumed  jurisdiction  within  a  specified  time  before  the  in- 
stitution of  the  bankruptcy  proceedings.  The  general  rule  prevails 
to  prevent  any  interference  even  by  a  court  of  bankruptcy  with  anoth- 
er court's  control  over  property  which  rightfully  has  been  subjected 
to  its  jurisdiction,  if  that  jurisdiction  attached  more  than  four  months 
before  the  petition  in  bankruptcy  was  filed.  Pickens  v.  Roy,  187  U.  9. 
177,  23  Sup.  Ct.  78,  47  L.  Ed.  128.  It  is  not  "all  levies,  judgments,  at- 
tachments, or  other  liens,  obtained  through  legal  proceedings  against 
a  person  who  is  insolvent,"  which,  under  the  provisions  of  section  67 
of  the  Bankruptcy  Act,  are  to  be  deemed  null  and  void,  but  only  such 
levies,  judgments,  etc.,  so  obtained  "at  any  time  within  four  months 
prior  to  the  filing  of  a  petition  in  bankruptcy."  Where  a  valid  ju- 
dicial lien  or  levy  has  been  secured  or  made  four  months  or  more 
prior  to  the  bankruptcy,  proceedings  to  enforce  the  same  may  be  pros- 
ecuted to  the  end.  Metcalf  v.  Barker,  187  U.  S.  165,  23  Sup.  Ct.  67, 
47  L.  Ed.  122;  In  re  Koslowski  (D.  C.)  153  Fed.  823. 

The  Georgia  court,  by  its  appointment  of  the  receivers  and  having 
them  take  possession  of  the  property  of  the  defendant  in  the  suit,  ac- 
quired the  custody  and  control  of  that  property  for  the  purposes  sought 
to  be  accomplished  by  the  suit.  Those  proceedings  effected  a  seizure 
of  the  property  preliminary  to  making  out  of  it  the  money  required 
to  satisfy  the  demands  of  the  plaintiff  and  of  other  creditors  who  might 
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intervene  in  the  suit  or  prove  their  claims  therein.  What  was  done 
amounted  to  an  equitable  attachment  of  the  property.  From  the  date 
such  seizure  was  eflfected  the  property  was  held  under  the  process  of 
the  court,  an  end  which  the  court's  proceedings  had  in  view  being  the 
application  of  the  proceeds  of  the  sale  of  that  property  to  the  satisfac- 
tion of  the  demands  asserted  by  the  bill  or  tmder  it.  There  was  a 
"levy"  within  the  meaning  of  that  term  as  it  is  used  in  section  67f 
of  the  Bankruptcy  Act.  In  re  Tyler,  149  U.  S.  164,  183,  13  Sup.  Ct. 
785,  37  L.  Ed.  689;  Central  Railroad  v.  Pettus,  113  U.  S.  116, 
124,  5  Sup.  Ct.  387,  28  L.  Ed.  915;  Horn  v.  Pere  Marquette  R. 
Co.  (C.  C.)  151  Fed.  626;  Frazier  v.  Southern  Loan  &  Trust  Co.,  99 
Fed.  707,  713,  40  C.  C.  A.  76;  25  Cyc.  206.  And  that  levy  having  been 
made  more  than  four  months  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, it  was  not  avoided  by  the  adjudication  of  bankruptcy  made  in 
pursuance  of  the  petition.    Metcalf  v.  Barker,  supra. 

When  a  court  having  jurisdiction  of  the  parties  and  the  subject-mat- 
ter has  taken  property  into  its  possession,  such  property  is  thereby 
withdrawn  from  the  jurisdiction  of  all  other  courts,  and  the  court  so 
in  possession  has  an  ancillary  jurisdiction  to  hear  and  determine  all 
questions  respecting  the  title,  possession,  or  control  of  the  property, 
though  that  court  is  not  one  of  bankruptcy,  and  though  the  property  so 
in  its  possession  is  part  of  the  estate  of  one  who  was  adjudged  a  bank- 
rupt on  a  petition  filed  in  a  court  of  bankruptcy  after  the  first-men- 
tioned court's  possession  was  acquired.  Murphy  v.  John  Hofman  Co., 
211  U.  S.  562,  29  Sup.  Ct.  154,  53  L.  Ed.  327;  Wabash  Railroad  v. 
Adelbert  College,  208  U.  S.  38,  28  Sup.  Ct.  182,  52  L.  Ed.  379; 
In  re  Antigo  Screen  Door  Co.,  123  Fed.  249,  59  C.  C.  A.  284. 
It  follows  that  the  questions  as  to  the  possession  of  property  which 
were  presented  by  the  petition  filed  in  the  Georgia  court  by  the  trustee 
in  bankruptcy  were  for  the  determination  of  that  court  alone,  unless 
in  some  way  it  had  surrendered  its  right  to  decide  those  questions  and 
remitted  the  decision  of  them  to  some  other  tribunal.  Plainly  the  re- 
ceivers, having  the  property  in  charge  as  mere  agents  of  the  court 
which  appointed  them,  unless  such  power  was  conferred  upon  them 
by  that  court,  were  without  power  to  do  anything  having  the  effect 
of  ousting  that  court's  jurisdiction  over  the  property  intrusted  to  their 
custody  or  of  subjecting  that  property  to  the  power  or  jurisdiction  of 
another  court.  Whitney  v.  Wenman,  198  U.  S.  539, 25  Sup.  Ct.  778, 49 
L.  Ed.  1157. 

[2]  We  do  not  think  that  there  is  any  merit  in  the  suggestion  which 
has  been  made  in  the  argument  of  the  counsel  for  the  appellant  that 
the  order  by  which  the  receivers  were  directed  to  seek  the  leave  of 
the  Ohio  court  to  be  made  parties  to  the  proceedings  instituted  in  that 
court  and  to  be  permitted  to  resist  the  petition  for  the  adjudication  of 
bankruptcy  therein  sought  is  to  be  given  the  effect  of  a  consent  by  the 
Georgia  court  that  the  Ohio  court  might  determine  any  question  as  to 
the  former  court's  right  to  the  control  of  the  property  of  which  it 
had  possession.  That  order  authorized  the  receivers  to  resist  the  as- 
serted right  to  an  adjudication  which  the  bankruptcy  court  had  un- 
questioned jurisdiction  to  make,  but  did  not  purport  to  make  any  ad- 
dition to  the  jurisdiction  of  that  court,  or  to  surrender  any  power 
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which  the  court  making  the  order  had  with  reference  to  property 
which  was  subject  to  its  exclusive  control.  In  the  order  of  the  Ohio 
court  which  granted  leave  to  the  receivers  to  intervene  in  the  bank- 
ruptcy proceeding  there  is  nothing  to  suggest  that  it  was  understood 
that  that  intervention  had  any  other  purpose  than  a  resistance  of  the 
adjudication  of  bankruptcy  which  was  sought.  And  on  the  appeal  from 
the  adjudication  which  was  unsuccessfully  resisted  it  was  recognized 
that  that  adjudication  did  not  involve  the  question  of  the  right  to  the 
possession  of  property  which  was  in  the  custody  of  the  Georgia  court. 
This  is  shown  by  the  following  statement  found  in  the  opinion  then 
rendered : 

**The  present  appeal  does  not  involve  nor  require  the  determination  of  any 
conflictiug  claims  concerning  the  right  to  the  immediate  possession  of  any 
portion  oC  the  property  of  the  bankrupt,  and  no  such  question  is  decided." 
In  re  Yaryan  Naval  Stores  Co.,  214  Fed.  563,  131  C.  C.  A.  15. 

The  conclusion  is  that  the  court  below,  in  passing  on  the  application 
of  the  trustee  in  bankruptcy  to  be  put  in  possession  of  the  property 
of  which  the  court  had  the  custody  through  its  receivers,  was  not  bound 
or  concluded  by  anything  which  had  been  done  by  any  other  court. 

But  it  is  insisted  that,  though  the  correctness  of  the  proposition  just 
stated  is  admitted,  yet  the  decree  appealed  from  was  erroneous,  in  that 
it  denied  the  paramount  right  of  the  trustee  in  bankruptcy  to  the  pos- 
session of  property  belonging  to  the  estate  of  the  bankrupt  and  evi- 
denced the  court's  failure  to  recognize  that  its  fight  as  a  court  of  equity 
to  continue  the  administration  of  the  property  the  possession  of  which 
it  had  acquired  was  terminated  by  the  adjudication  of  bankruptcy. 
This  contention  attributes  to  that  adjudication  a  greater  effect  than 
the  law  requires  to  be  given  to  it.  Two  of  the  prime  aims  of  the  Bank- 
ruptcy Act  are  to  make  provision  for  the  application  to  the  satisfaction 
of  an  insolvent's  debts  of  so  much  of  his  property  as  is  subject  to  be 
so  applied,  and  to  afford  him  the  opportunity,  conditioned  upon  his 
compliance  with  the  requirements  of  the  act,  of  securing  a  discharge 
from  the  liabilities  which  his  debts  imposed.  Congress  took  notice 
of  the  fact  that  courts  without  bankruptcy  jurisdiction  may  be,  and 
constantly  are,  resorted  to  for  the  enforcement  of  the  demands  of  cred- 
itors, and  specified  the  extent  to  which  what  may  have  been  done  to  that 
end  in  such  other  courts  should  be  avoided  by  an  adjudication  of  bank- 
ruptcy. 

So  far  as  the  first  above  mentioned  object  of  the  Bankruptcy  Act 
is  concerned,  the  jurisdiction  of  the  court  of  bankruptcy  is  not  made 
so  paramount  that  an  adjudication  of  bankruptcy  terminates  the  right 
of  another  court  to  continue  to  administer  property  which,  four  months 
or  more  before  the  filing  of  the  petition  in  bankruptcy,  had  been 
brought  within  its  grasp  under  its  process  for  the  satisfaction  of  de- 
mands duly  asserted  against  the  party  subsequently  adjudged  bank- 
rupt. As  has  been  shown  above,  the  act  withholds  from  the  cotirt  of 
bankruptcy  the  right  to  draw  to  itself  the  administration  of  prop- 
erty of  the  bankrupt  which  is  so  situated.  We  are  referred  to  the  rul- 
ing made  in  the  case  of  Bank  of  Andrews  v.  Gudger,  212  Fed.  49,  128 
C.  C.  A.  505,  as  supporting  a  conclusion  at  variance  with  the  one  just 
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Stated.  It  was  held  in  that  case  that  the  right  of  the  court  of  bank- 
ruptcy to  the  custody  and  administration  of  property  of  the  bankrupt 
was  superior  to  that  of  another  court  which  had  acquired  possession 
of  the  property  by  proceedings  to  which  no  creditor  of  the  bank- 
rupt was  a  parly,  the  rights  in  the  property  of  all  who  were  parties 
to  the  suit  being  plainly  subordinate  to  those  of  the  bankrupt's  cred- 
itors.   In  the  course  of  the  opinion  rendered  in  that  case  it  was  said : 

"Such  a  case  Is  entirely  apart  from  those  cases  in  which  a  creditor  has 
gone  into  the  state  court  and  established  or  acquired  by  his  suit  a  legal  or 
equitable  lien  on  the  property  in  the  hands  of  the  court  four  months  before 
the  filing  of  the  petition  in  bankruptcy.  In  such  cases  the  courts  have  held 
that  the  creditor  is  entitled  to  enforce  his  lien  in  the  first  court  that  acquired 
Jurisdiction."  Bank  of  Andrews  v.  Gudger,  supra,  212  Fed.  54,  128  C.  C. 
A.  510. 

This  statement  sufficiently  shows  the  inapplicability  of  the  ruling 
made  in  that  case  to  such  a  case  as  the  one  at  bar.  RuHngs  such  as 
those  made  in  the  case  of  Carling  v.  Seymour  Lumber  Co.,  113  Fed. 
483,  51  C.  C.  A.  1,  and  in  other  cases  which  have  been  referred  to,  are 
equally  inapplicable  to  the  facts  of  the  instant  case,  because  what  was 
dealt  with  in  those  cases  by  the  rulings  therein  to  which  we  are  re- 
ferred was  the  duty  of  a  court  other  than  the  court  of  bankruptcy  to 
surrender  to  the  latter  the  possession  of  property  held  under  process 
which  issued  within  four  months  prior  to  the  filing  of  the  petition  in 
bankruptcy,  while  the  claim  asserted  in  the  case  now  under  consid- 
eration is  that  a  court  should  surrender  its  possession  of  property  ac- 
quired under  process  for  the  enforcement  of  debts  owing  by  the  bank- 
rupt and  so  long  prior  to  the  institution  of  the  bankruptcy  proceedings 
that  its  right  to  administer  that  property  was  not  affected  by  the  adju- 
dication of  bankruptcy. 

The  conclusion  is  that  there  was  no  error  in  the  decree  appealed  from 
in  so  far  as  it  evidenced  the  court's  refusal  to  surrender  the  property  in 
question  to  the  trustee  in  bankruptcy.  The  petition  of  the  trustee  did 
not  suggest  that  the  value  of  that  property  was  such  that  a  surplus 
would  or  might  be  left  after  the  satisfaction  of  the  debts  and  expenses 
of  administration  to  the  payment  of  which  the  proceeds  of  the  sales 
which  had  been  ordered  were  to  be  applied.  But  the  possibility  of 
such  a  surplus  being  left,  which  would  be  subject  to  be  administered 
by  the  court  of  bankruptcy,  suggests  the  propriety  of  so  modifying  the 
decree  rendered  as  to  make  it  without  prejudice  to  the  right  of  the 
trustee  in  bankruptcy  to  apply  to  the  court  in  the  future  for  the  sur- 
render, for  administration  in  the  bankruptcy  proceedings,  of  any  prop- 
erty of  the  bankrupt  in  its  possession  which  may  not  be  subject  to  be 
applied  to  demands  enforced,  or  to  be  enforced,  in  the  suit. 

The  decree  will  be  so  modified,  and,  as  thus  modified,  is  affirmed. 
136C.C.A.— 34 
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(221  Fed.  52) 

ILLINOIS  CENT.  R.  CO.  v.  ROGERS. 

(Circalt  Court  of  Appeals,  Fifth  Circuit.    March  8,  1915.    Rehearing  Denied 

AprU  5,  1915.) 

No.  2717. 

1.  Appeal  and  Error  ^=»544 — Record — Bill  op  Exceptions — ^Necessity. 

Where  the  facts  on  which  the  trial  court's  jurisdiction  depended  ap- 
peared on  the  face  of  the  pleadings,  the  error  ip  ruling  on  exceptions 
raising  the  question  of  Jurisdiction  was  one  apparent  of  record,  whicli 
need  not  be  presented  by  a  bill  of  exceptions. 

fEd.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  2412— 
2415,  2417-2420,  2422-2426,  2428,  2478,  2479;    Dec.  Dig.  <S=>544.] 

2.  Master  and  Servant  ^=>86 — Liability  for  Death — Law  Governing. 

To  bring  the  death  of  a  railroad  employ^,  struck  by  an  engine,  within 
the  Employers'  Liability  Act  (Act  April  22,  190?^,  c.  149,  35  Stat  65 
[Comp.  St.  1913,  §§  ^(>57-8C05]),  it  was  necessary  that  both  the  employ^ 
and  the  engine  should  be  engaged  at  the  time  of  the  injury  in  interstate 
commerce. 

[Ed.  Note. — For  other  eases,  see  Master  and  Servant,  Cent  Dig.  §  137 ; 
Dec.  Dig.  <©=>86. 

What  law  governs  actions,  see  note  to  Burrell  v.  Fleming,  47  C.  C. 
A.  606.] 

3.  Commerce  ^=>27 — Subjects  of  Regulation — Railroads. 

An  employ^  of  a  railroad  company,  while  cleaning  stencils  used  by  the 
company  to  mark  cars  owned  and  used  by  it  in  interstate  commerce,  was 
not  engaged  in  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce,  Cent  Dig.  |  25 ;  Dea  Dig. 
€=>27.] 

4.  Master  and  Servant  ^=»256 — ^Llabilitt  fob  Death — Law  Governing. 

In  an  action  for  the  death  of  an  employ^  of  a  railway  company,  struck 
by  an  engine,  an  allegation  in  the  petition  that  the  railroad  company  was 
engaged  in  interstate  commerce  at  the  time  of  the  accident  did  not  suf-- 
ficiently  show  that  the  engine  in  question  was  so  engaged  at  the  time  of 
the  accident 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  809- 
812,  815;    Dec.  Dig.  <8=»256.] 

Walker,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana ;   Rufus  E.  Foster,  Judge. 

Action  by  Wallace  Rogers  against  the  Illinois  Central  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  error.  Reversed 
and  remanded. 

Hunter  C.  Leake  and  Gustave  Lemle,  both  of  New  Orleans,  La.,  and 
R.  V.  Fletcher  and  Blewett  Lee,  both  of  Chicago,  III,  for  plaintiff  in 
error. 

Armand  Romain  of  New  Orleans,  La.,  for  defendant  in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

MAXEY,  District  Judge.  In  the  disposition  of  this  case  the  ruling 
of  the  trial  court  on  the  exceptions  of  the  railroad  company,  raising 

^s»For  oUier  cases  see  same  topic  &  KEY-NUMBBR  in  aU  Key-Numbered  Digests  &  Indexes 
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the  question  of  jurisdiction,  will  be  first  considered.  The  question 
involved  was  whether  the  case  made  by  the  petition  of  the  plaintiff 
came  within  the  provisions  of  the  Employers*  Liability  Act.  The  court 
has  no  jurisdiction  otherwise,  since  the  parties  are  citizens  of  states 
other  than  Louisiana;  and  the  exceptions  presented  the  sole  ques- 
tion  as  to  the  applicability  of  the  statute  to  the  facts  alleged  in  the  peti- 
tion. 

[  1  ]  These  facts  being  apparent  on  the  face  of  the  pleadings  and  the 
question  involved  being  one  of  law,  if  error  was  committed,  it  was  one 
apparent  of  record,  and  need  not  have  been  presented  by  a  bill  of  ex- 
ceptions. Moline  Plow  Co.  v.  Webb,  141  U.  §.  616,  12  Sup.  Ct.  100, 
35  L.  Ed.  879.  The  objection,  therefore,  of  counsel  for  the  defendant 
in  error  to  the  consideration  of  the  question,  is  not  well  taken.  To  sus- 
tain his  contention  counsel  relies  on  the  following  allegations  of  his 
petition : 

"That  the  general  and  usual  employment  of  said  Frank  Rogers  was  to 
maintain  in  good  order  the  paint  house  or  shops  referred  to,  to  take  care  of 
all  the  paints,  oils,  varnishes,  ladders,  and  other  materials  owned  and  used 
by  the  said  defendant  in  painting,  manufacturing,  and  repairing  the  cars, 
engines,  and  other  equipment  owned  and  used  by  the  said  defendant  In  Its 
business  as  a  common  carrier  by  railroad  between  the  state  of  Tx)uisiana  and 
other  states  of  the  Union,  etc.,  and  to  keep  In  order  and  good  condition  the 
signs  or  stencils  or  other  Instruments  used  by  said  defendant  In  the  manu- 
facture and  repair  of  the  cars  and  other  equipment  owned  and  used  by  said 
defendant  in  Its  said  Interstate  business.  ♦  ♦  ♦  While  petitioner's  said 
son  was  at  work,  at  a  point  next  to  the  entrance  of  said  paint  shop,  and  while 
he  was  stationed  near  the  said  railroad  track.  In  the  act  of  cleaning  certain 
stencils  used  by  said  defendant  to  mark  the  cars  owned  and  used  by  said 
defendant  In  Its  Interstate  business  aforesaid,  he  was  suddenly,  negligently, 
and  unlawfully  run  Into,  knocked  down,  and  run  over  by  engine  No.  562, 
owned  by  the  said  defendant  herein,  and  operated  by  one  of  the  hostlers  In 
the  employ  of  the  said  defendant.  ♦  ♦  ♦  That  at  the  time  of  said  accl- 
.  dent  the  said  railroad  company  was  a  common  carrier  by  railroad,  engaged  In 
Interstate  commerce  between  the  state  of  Louisiana  and  the  other  states  of 
the  Union,  and  used  the  said  yards  at  Harahan  for  the  purposes  hereinabove 
set'  forth  of  buUdlng  and  repairing  Its  cars,  engines,  and  equipment  used  by  it 
in  Its  interstate  business.'' 

The  court  made  the  following  order  upon  the  exceptions  interposed 
by  the  railroad  company: 

"Whereupon,  and  on  due  consideration  thereof,  the  court  being  of  the  opin- 
ion that  the  allegations  In  plaintiff's  petition  state  a  case  arising  under  the 
Employers*  Liability  Act,  It  Is  ordered  by  the  court  that  the  venue  be  main- 
tained, and  that  the  exceptions  be  and  the  same  are  hereby  overruled." 

In  thus  holding  we  think  the  trial  court  was  in  error.  So  far  as 
we  are  advised  the  latest  expression  of  the  Supreme  Court  upon  the 
particular  questions  here  involved  will  be  found  in  the  case  of  Illinois 
Central  R.  R.  Co.  v.  Behrens,  233  U.  S.  473,  34  Sup.  Ct.  646,  58  L.  Ed. 
1051,  Ann.  Cas.  1914C,  163.  In  that  case,  at  page  478  of  233  U.  S., 
at  page  647  of  34  Sup.  Ct.  (58  L.  Ed.  1051,  Ann.  Cas.  1914C,  163), 
the  court  quoted  with  approval  the  following  excerpt  from  Pedersen  v. 
D.,  L.,  etc.,  R.  R.  Co.,  229  U.  S.  150,  33  Sup.  Ct.  649,  57  L.  Ed.  1125, 
Ann.  Cas.  1914C,  153: 

**There  can  be  no  doubt  that  a  right  of  recovery  thereunder  arises  only 
where  the  Injury  Is  aufEered  while  the  carrier  Is  engaged  In  Interstate  com- 


Digitized  by 


Google 


532  136  C.  C.  A.  REPORTS 

merce  and  while  the  employ^  is  employed  by  the  carrier  In  sndi  commerce. 
♦  ♦  ♦  The  true  test  always  is:  Is  the  work  in  question  a  part  of  the  in- 
terstate commerce  in  which  the  carrier  is  engaged?" 

And,  proceeding,  the  court  further  observed : 

"Here,  at  the  time  of  the  fatal  injury,  the  intestate  was  engaged  in  moTing 
several  cars,  all  loaded  with  intrastate  freight,  from  one  part  of  the  city  to 
another.  That  was  not  a  service  in  interstate  commerce,  and  so  the  injury 
and  resulting  death  were  not  within  the  statute.  That  he  was  expected,  upon 
the  completion  of  that  task,  to  engage  in  another  which  would  have  been  a 
part  of  interstate  commerce  is  immaterial  under  the  statute,  for  by  its  terms 
the  true  test  is  the  nature  of  the  work  being  done  at  the  time  of  the  injury." 

[2,  3]  From  a  careful  consideration  of  these  two  cases,  it  seems  to 
us  clear  that,  in  order  to  bring  a  case  within  the  provisions  of  the  Em- 
ployers* Liability  Act,  both  the  injured  party  and  the  carrier  must 
be  engaged,  at  the  time  of  the  infliction  of  the  injury,  in  interstate 
commerce.  In  other  words,  applying  the  principle  to  the  present  con- 
troversy, in  order  to  bring  the  case  within  the  purview  of  the  act,  it 
was  necessary  that  both  the  defendant  in  error  and  the  en^ne  which 
injured  him  should  be  engaged,  at  the  time  of  the  injury,  in  such  com- 
merce. And  (1)  was  the  defendant  in  error,  at  the  time  he  was  hurt,  so 
engaged  ?    The  allegation  of  the  petition  is  that : 

"While  he  was  stationed  near  the  railroad  track,  in  the  act  of  cleaning 
certain  stencils  used  by  said  defendant  to  mark  the  cars  owned  and  used  by 
said  defendant  in  its  interstate  business,"  he  was  run  over,  etc. 

Was  such  cleaning  of  stencils  a  part  of  interstate  commerce?  It 
seems  to  us  that  to  so  hold  would  be  an  unwarranted  expansion  of  the 
doctrine  announced  by  the  Supreme  Court,  and  we  do  not  think  that 
the  principle  is  susceptible  of  such  indefinite  extension. 

[4]  Nor  (2)  do  we  think  the  mere  allegation  that  the  railroad  com- 
pany was  engaged  in  interstate  commerce  is  sufficient  to  authorize  the 
holding  that,  at  the  time  the  defendant  in  error  was  injured,  the  of- 
fending engine  was  engaged  in  such  commerce.  To  justify  the  ap- 
plication of  the  act,  the  pleadings  should  affirmatively  show,  as  we  have 
intimated,  that  both  the  defendant  in  error  and  the  engine  were  so  en- 
gaged when  the  injury  was  inflicted. 

Upon  conclusion  of  the  testimony,  counsel  for  the  railroad  com- 
pany requested  a  peremptory  instruction  in  its  favor,  which  was  by  the 
court  refused.  Exceptions  were  duly  reserved  to  this  ruling,  and  er- 
ror is  assigned  thereon.  It  may  be  stated  that  the  proof  supported  the 
allegations  of  the  petition.  But  for  the  foregoing  reasons  we  are  of 
the  opinion  that  the  facts  proved  were  unavailing  to  bring  the  case 
within  the  meaning  and  operation  of  the  act.  In  view  of  the  con- 
clusion reached  by  the  court,  it  is  not  deemed  necessary  to  discuss  oth- 
er alleged  errors  assigned. 

It  follows  that  the  judgment  should  be  reversed,  and  the  cause  re- 
manded;  and  it  is  so  ordered. 

WALKER,  Circuit  Judge,  dissents. 
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GALESBURG  &  K.  ELECTRIC  RY.  CO.  v.  HART  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  5,  1915.) 

No.  2137. 

1.  Equity  ^=»273 — Amendment  of  Bill — New  ob  Different  Cause  of  Ac- 

tion. 

A  bill  to  enforce  a  statutory  lien  for  work  done  under  a  contract  al- 
leged that,  by  reason  of  the  circumstances  and  an  oral  contract,  a  prior 
written  agreement,  to  which  there  was  another  party,  became  the  con- 
tract between  the  parties  under  which  the  work  was  done,  which  de- 
fendant denied.  The  master  found  on  the  proofs  that  the  written  con- 
tract had  been  adopted  with  a  single  modification  as  to  compensation. 
Held,  that  an  ametidment  to  conform  to  such  finding  and  to  the  proofs 
did  not  state  a  new  cause  of  action,  but  was  within  the  fact  basis  of  the 
original  bill,  and  was  properly  allowed. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent.  Dig.  §§  561-563;  Dee. 
Dig.  <©=»273.1 

2.  Equity  ^=5>273 — Amendment  of  Bill — ^What  Constitutes  New  Cause  of 

Action — "Departube." 

An  amendment  of  plaintiff's  pleading  constitutes  a  "departure"  from 
the  original  cause  of  action  only  where  the  pleader  deserts  in  point  of 
fact  the  ground  that  he  had  first  taken,  or  where  he  puts  the  same  facts 
on  a  new  ground  In  point  of  law. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  §{  561-563;  Dec. 
Dig.  <©=:>273. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Departure.] 

8.  Railroads   ^=>159 — Statutory   Lien    for   Construction — Taking   Col- 
lateral Security. 

Defendant,  a  newly  organized  electric  railway  company,  without  money 
in  its  treasury,  entered  into  a  contract  for  the  building  of  a  portion  of 
its  road,  by  which  it  agreed  to  sell  stock  at  par  to  the  amount  of  $75,000, 
the  same  to  be  paid  to  the  contractor  as  the  work  progressed.  It  fur- 
ther agreed  that  such  sum  should  be  deposited  in  bank  within  60  days, 
or  "approved  subscriptions  for  the  said  sum,"  acceptable  to  the  con- 
tractor, should  be  procured.  A  short  time  before  the  expiration  of  the  60 
days  the  promoters,  who  controlled  the  corporation,  signed  a  paper  by 
which  they  agreed  to  take  or  sell  stock  to  the  required  amount,  the  pro- 
ceeds to  be  used  according  to  the  terms  of  the  contract.  Held,  that  such 
agreement  was  in  execution  of  the  obligation  of  defendant  to  procure  ap- 
proved subscriptions,  and  that,  since  money  paid  thereon  would  become 
the  property  of  the  corporation,  the  fact  that  it  would  create  a  fund 
that  could  be  used  to  pay  the  contractor  did  not  constitute  it  a  collateral 
security  taken  by  the  contractor,  which  deprived  him  of  his  statutory 
right  to  a  lien  for  work  done  under  the  contract. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  §§  477,  486-504 ; 
Dec.  Dig.   <g=>159.1 

4.  Contracts  ^=>280 — Contracu  for  Building  Railroad — ^Pbactical  Con- 
struction— Estoppel. 

Prior  to  the  making  of  a  contract  for  the  construction  of  a  railroad^ 
the  contractors  had  been  employed  on  the  work,  which  the  company  had 
commenced,  and  which  was  being  done  In  accordance  with  the  plans, 
profiles,  and  grades  which  had  been  made  by  an  engineer  then  on  the- 
work.  By  the  contract  the  company  agreed  to  furnish  the  plans,  profiles, 
and  grades,  but  no  others  were  furnished,  and  the  contractors  proceeded 
under  those  previously  in  use.    Held,  that  the  company  was  estopped  to- 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexeik 
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deny,  after  the  work  had  been  done,  that  such  profile  was  the  one  In- 
tended by  the  contract 

[Ed.  Note.— For  other  cases,  see  CJontracts,  Cent.  Dig.  §§  1249-1280; 
Dec.  Dig.  <S=>280.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Southern  District  of  Illinois;  J.  Otis  Humphrey, 
Judge. 

Suit  in  equity  by  Patrick  A.  Hart  and  Charles  F.  Hart,  doing  busi- 
ness as  P.  Hart  &  Sons,  against  the  Galesburg  &  Kewanee  Electric 
Railway  Company.  Decree  for  complainants,  and  defendant  appeals. 
Affirmed. 

This  is  a  suit  to  foreclose  a  mechanic's  lien  under  the  following  provision 
of  the  Illinois  Statutes: 

*'7183.  For  fuel,  ties,  material,  supplies.  Section  1.  Be  it  enacted  by  the 
people  of  the  state  of  Illinois,  represented  in  the  General  Assembly,  that  all 
persons  who  may  have  furnished,  or  who  shaU  hereafter  furnish  to  any  rail- 
road corporation  now  existing,  or  hereafter  to  be  organized  under  the  laws 
of  this  state,  any  fuel,  ties,  material,  supplies,  or  any  other  article  or  thing 
necessary  for  the  construction,  maintenance,  operation  or  repair  of  such  roads, 
by  contract  with  said  corporation,  or  who  shall  have  done  and  performed,  or 
shaU  hereafter  do  and  perform  any  work  or  labor  for  such  construction,  main- 
tenance, operation  or  repair  by  lilie  contract,  shall  be  entitled  to  be  paid  for 
the  same  as  part  of  the  current  exi)enses  of  said  road ;  and  in  order  to  se- 
cure the  same,  shall  have  a  lien  upon  all  the  property,  real,  personal  and 
mixed,  of  said  railroad  corporation  as  against  such  railroad,  and  as  against 
all  mortgages  or  other  liens  which  shall  accrue  after  the  commencement  of 
the  delivery  of  said  articles,  or  the  commencement  of  said  worli  or  labor: 
Provided,  suit  shaU  be  commenced  within  six  months  after  such  contractor 
or  laborer  shall  have  completed  his  contract  with  said  railroad  corporation,  or 
after  such  labor  shall  have  been  performed  or  material  furnished."  Jones 
&  A.  Ann.  St.  1913,  S  7183. 

After  the  issues  were  formed  the  cause  was  referred  to  a  master,  who  re- 
ported his  findings  of  fact  and  conclusions  of  law.  These  were  approved  by 
the  court,  and  thereupon  a  decree  was  entered  finding  that  $15,673.27  was  due 
to  complainants,  and  awarding  them  a  foreclosure  of  the  statutory  lien. 

We  summarize  the  facts,  found  by  the  master  and  approved  by  the  court, 
as  follows: 

In  the  spring  of  1902  a  number  of  gentlemen  contemplated  the  building  of 
an  electric  railroad  from  Kewanee,  through  Weathersfield  and  Galva,  to 
Galesburg,  in  the  state  of  Illinois.  On  May  20,  1902,  they  duly  incorporated 
the  api)ellant  company  under  the  general  railroad  Incorporation  act  of 
Illinois. 

Not  having  the  means  to  build  the  road,  their  first  step  was  to  find  some  one 
who  would  undertake  to  finance  the  enterprise.  And  on  June  25,  1902,  ap- 
pellant entered  into  a  contract  with  Brandenburg,  of  New  York,  by  which 
they  put  the  control  of  the  building  of  the  road  into  his  hands.  Among  the 
conditions  to  be  performed  by  appellant  was  the  following: 

"Third.  To  sell  seventy-five  thousand  dollars  ($75,000)  of  the  said  three 
hundred  thousand  dollars  ($300,000)  of  the  capital  stock  allotted  for  these 
lines  for  the  sum  of  seventy-five  thousand  dollars  ($75,000),  the  same  to  be 
paid  the  parties  of  the  second  part  for  construction  and  equipment  as  fol- 
lows : 

"That  is,  the  parties  of  the  second  part  shall  at  the  end  of  each  month  pre- 
sent a  statement  to  the  parties  of  the  first  part,  covering  the  cost  of  labor 
and  material  used  in  the  construction  of  the  said  lines  up  to  the  date  of  the 
presentment  of  said  statement  and  the  parties  of  the  first  part  shall  pay  85% 
of  the  amount  so  named  and  so  on  each  month  until  the  said  sum  of  seventy- 
five  thousand  dollars  ($75,000)  is  paid;  however,  the  cost  of  the  right  of -way 
is  to  be  a  part  of  the  said  seventy-five  thousand  dollars  ^$75,000),  the  said 
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cost  not  to  exceed  five  thousand  dollars  ($5,000).  The  said  seventy-five  thou- 
sand dollars  ($75,000)  shall  be  raised  by  selling  at  par  the  stock  of  the  said 
Galesburg  &  Kewanee  Electric  Railway  Company  and  the  money  derived 
from  time  to  time  from  said  sales  shall  be  deposited  in  a  savings  bank  In  the 
city  of  Galesburg,  111.,  where  same  shall  draw  interest  at  the  rate  of  3%. 
The  said  sum  of  seventy-five  thousand  dollars  ($75,000)  to  be  derived  from  the 
sale  of  the  stock  of  said  company  shall  be  deposited  in  a  bank  as  aforesaid 
within  sixty  days  or  approved  subscriptions  for  the  said  sum  acceptable  to 
the  parties  of  the  second  part." 

On  August  15,  1902,  the  promoters  of  the  enterprise  signed  and  delivered  to 
Brandenburg  the  following  paper: 

"Whereas,  on  the  25th  day  of  June,  A.  D.  1902,  there  was  an  agreement  en- 
tered into  by  and  between  H.  W.  Crane,  of  Oneida,  Illinois,  and  W.  D.  God- 
frey, of  Galesburg,  Illinois,  acting  for  and  in  behalf  of  the  Galesburg  &  Ke- 
wanee Electric  Railway  Company,  a  corporation  existing  under  the  laws  of 
the  state  of  Illinois,  designated  as  parties  of  the  first  part,  and  Henry  Voorce 
Brandenburg  &  Company,  Incorporated,  a  corporation  existing  under  the  laws 
of  the  state  of  New  York,  named  as  party  of  the  second  part;  and  whereas, 
in  said  agreement  it  was  stipulated  that  the  parties  of  the  first  part  would 
guarantee  the  sale  of  $75,000  v/orth  of  stock  of  the  Galesburg  &  Kewanee 
Electric  Railway  Company;  and  whereas,  it  was  further  agreed  that  the 
money  thus  derived  from  the  sale  of  said  stock  would  be  paid  to  the  party  of 
the  second  part  in  installments  of  85%  a  month  of  the  cost  of  labor  and  ma- 
terial from  time  to  time  used  in  the  construction  of  a  proposed  street  rail- 
way in  Kewanee  and  between  Kewanee  and  Galva: 

**Now,  therefore,  we,  the  undersigned,  in  consideration  of  the  payment  of 
$1.00,  the  receipt  whereof  is  hereby  acknowledged,  do  herein  agree  to  take  the 
said  $75,000  stock,  or  sell  said  amount  of  stock  of  the  Galesburg  &  Kewanee 
Electric  Railway  Company  and  pay  the  proceeds  derived  therefrom,  or  the 
money  advanced  on  account  of  this  agreement,  to  the  said  party  of  the  sec- 
ond part  according  to  the  terms  of  the  agreement  hereinabove  mentioned ;  a 
copy  of  the  paragraphs  referred  to  being  herewith  attached  and  made  a  part 
of  this  agreement." 

After  this  paper  was  delivered  to  Brandenburg,  he  should  have  gone  ahead 
with  the  construction  of  the  road ;  but,  prior  to  November  18th,  he  had  done 
nothing  beyond  sending  engineers  to  Kewanee  to  make  surveys  and  estimates 
of  the  cost  of  construction.  As  the  franchise  of  appellant  might  be  forfeited 
unless  work  was  under  way  before  the  end  of  the  year,  appellant  itself,  though 
tied  hand  and  foot  by  its  contract  with  Brandenburg,  began  some  efforts  at 
construction  prior  to  November  18th,  and  was  continuing  such  work  on  that 
day. 

On  November  18,  1902,  appellees,  the  directors  of  appellant,  and  one  Brown, 
as  agent  of  Brandenburg,  met  at  Galesburg.  At  this  meeting  a  draft  of  a 
contract,  containing  specifications  for  the  construction  of  the  road,  was  drawn. 
This  contemplated  that  Brandenburg  should  employ  appellees  and  that  ap- 
pellant should  approve.  Appellees  and  appellant  then  and  there  signed  the 
paper,  but  Brown  did  not  then  sign  for  Brandenburg.  At  that  meeting,  how- 
ever. Brown,  on  behalf  of  and  in  the  name  of  Brandenburg,  assigned  and 
turned  over  to  appellees  the  paper  which  had  been  signed  and  delivered  to 
Brandenburg  by  the  promoterg,  who  controlled  appellant  Brown  took  the 
copies  of  the  contract,  signed  by  appellees  and  appellant,  to  New  York  for 
Brandenburg's  signature.  At  the  same  meeting  it  was  agreed  that  appellees 
should  immediately  proceed  with  the  construction  of  the  road.  One  of  the 
provisions  of  the  Brandenburg  contract  was  that,  if  Brandenburg  for  any 
reason  was  unable  to  carry  out  the  contract,  appellant  should  enter  into  an 
exactly  similar  contract  with  appellees  for  the  construction  of  the  road. 

On  November  19,  1902,  appellees  took  over  the  construction  of  the  road  from 
appellant  under  the  aforesaid  temporary  arrangement  and  continued  work 
thereunder  until  December  5,  1902.  On  that  day  Brown  met  the  directors  of 
appellant  in  Chicago  and  informed  them  that  Brandenburg  would  not  go  on 
with  the  enterprise  on  the  lines  indicated  by  Brown  at  the  meeting  on  No- 
vember 18,  1902,  and  proposed  that  Brandenburg  would  release  all  of  his 
rights  under  the  contract  of  June  25,  1902,  if  appellant  would  pay  him  $4,000. 
Thereupon  that  amount  was  paid  and  Brandenburg  stepped  out    And  on  the 
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same  day  an  oral  agreement  was  entered  into  between  appellees  and  appellant 
by  the  terms  of  which  appellees  agreed  to  construct,  equip,  and  put  in  opera- 
tion an  electric  railroad  through  Kewanee  to  Weathersfield,  and  to  grade  the 
line  from  Weathersfield  to  Galva,  in  accordance  with  the  specifications  set 
forth  and  contained  in  the  proposed  contract  of  November  18,  1902,  and  to  do 
and  furnish  such  extras  in  and  about  the  construction  of  the  railroad  as  ap- 
pellant might  direct,  in  consideration  of  the  payment  to  appellees  by  appel- 
lant of  $75,000,  and  additional  sums  for  such  extras  as  appellant  might  order 
and  direct  appellees  to  do  and  furnish,  said  .payments  to  be  made  monthly 
as  the  construction  of  said  railroad  and  the  doing  of  said  work  progressed,  in 
the  manner  provided  for  in  said  proposed  contract  of  November  18,  1902. 

Under  this  oral  contract  of  December  5,  1902,  appellees  continued  with  the 
construction  of  the  road  until  it  was  completed  and  turned  over  to  appellant 
on  October  18,  1903. 

Throughout  this  construction  period  appellees  rendered  monthly  estimates 
to  appellant ;  and  upon  such  estimates  appellant  made  considerable  payments 
from  time  to  time,  but  was  always  behind  in  its  payments,  and  was  always 
promising  to  catch  up.  During  all  of  this  time,  and  down  to  March  28,  19W;, 
when  a  considerable  balance,  long  overdue,  was  still  unpaid,  no  criticism  of 
the  character  of  the  construction  had  ever  been  made  by  any  representative  of 
appellant.  On  that  day  appellant  tendered  to  appellees  a  check  for  $14,210.68, 
together  with  a  statement  showing  the  items  and  amounts  of  extras  that 
appellant  was  willing  to  allow.  At  the  end  of  the  statement  was  this  sen- 
tence: *'This  bill  is  allowed  by  the  railroad  company  provided  you  finish  the 
grade  to  Galva."  At  the  same  time  or  immediately  thereafter  appellfuit  served 
a  written  notice  upon  appellees,  excluding  them  from  the  railroad  line. 

On  April  14,  1904,  within  six  months  from  the  conclusion  of  the  work,  this 
suit  was  commenced. 

Six  grounds  of  attack  upon  the  decree  are  presented  by  appellant  These, 
together  with  such  further  details  as  may  be  necessary,  are  considered  in  the 
opinion. 

George  W.  Manierre,  of  Chicago,  111.,  for  appellant. 
A.  F.  Reichmann,  of  Chicago,  111.,  for  appellees. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

BAKER,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  I. 
Appellees  filed  their  original  bill  on  April  14,  1904.  On  March  3,  1914, 
appellees  were  permitted  by  the  court  to  file  certain  amendments  to 
the  bill.  These  amendments  were  required  by  the  court  and  made  by 
appellees  on  the  theory  that  they  were  proper,  and  probably  neces- 
sary, in  order  to  make  the  pleadings  conform  to  the  facts  as  established 
by  the  proofs.  Appellant,  however,  insists,  first,  that  the  original  bill 
was  based  upon  the  contract  of  November  18,  1902,  as  a  written  con- 
tract, and  that  the  bill  as  amended  was  bottomed  on  the  oral  contract 
of  December  5,  1902,  and  that,  therefore,  a  new  and  different  cause 
of  action  was  stated,  which  was  barred  by  limitation  and  laches;  and, 
second,  that  in  any  event  it  was  error,  under  the  equity  rules,  to  per- 
mit the  amendment. 

These  contentions  require  a  consideration  of  the  pleadings  and 
proofs  as  they  stood  prior  to  the  amendment.  The  original  bill  was 
not,  as  appellant  insists,  based  upon  the  contract  of  November  18,  1902, 
as  a  written  contract  between  appellant  and  appellees  under  which  the 
work  was  done.  As  a  premise,  the  bill  alleged  that  appellees  and 
Brandenburg  entered  into  the  contract  of  November  18,  1902,  with 
appellant's  approval,  and  that  shortly  thereafter,  on  December  5,  1902, 
appellant  bought  out  Brandenburg  and  procured  its  release  from  all 
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obligations  to  him.  And  upon  this  premise  the  bill  proceeded  to  charge 
that  thereby  Brandenburg  became  unable  to  carry  on  the  construction 
as  contemplated,  and  that  thereupon  appellant  became  legally  obli- 
gated to  enter  into  a  contract  with  appellees  for  the  completion  of  the 
railroad  in  accordance  with  the  terms  of  the  writing  of  November  18, 
1902.  The  proofs  showed  that  Brown,  after  appellant  had  bought  out 
Brandenburg  and  before  suit  was  instituted,  signed  the  writing  of 
November  18,  1902,  as  agent  of  Brandenburg.  The  master  found  it 
unnecessary  to  determine  what,  if  any,  legal  obligations  existed  be- 
tween the  parties  prior  to  December  5,  1902,  because  he  found  that 
on  that  date  the  parties  had  orally  agreed,  as  they  had  a  right  to  do, 
to  certain  terms  which  would  work  a  slight  modification  of  the  pre- 
existent  legal  obligations,  if  such  there  were.  Appellees  were  ear- 
nestly insisting  during  the  taking  of  the  proofs  that  at  the  meeting  of 
December  5,  1902,  appellant  had  orally  agreed  with  them  that  they 
should  continue  the  construction  according  to  all  of  the  terms  and  con- 
ditions of  the  writing  which  had  been  signed  by  appellees  and  approved 
by  appellant  on  November  18,  1902.  On  the  other  hand,  appellant, 
through  its  promoters,  was  contending  that  at  the  meeting  of  Decem- 
ber 5,  1902,  appellees  had  agreed  to  build  a  railroad  "of  standard  con- 
struction" through  Kewanee  to  Weathersfield,  and  to  grade  the  line 
from  Weathersfield  to  Galva  for  the  gross  sum  of  $75,000,  with  ad- 
ditional  payments  for  extras  ordered  by  appellant.  Appellant  was 
bringing  forward  this  testimony  to  sustain  its  answer  and  also  a  cross- 
bill under  which  it  was  claiming  damages  for  appellees'  failure  to 
build  a  railroad  "of  standard  construction."  The  master  found  that 
at  the  meeting  of  December  5,  1902,  the  parties  had  agreed  that  all 
of  the  terms  and  conditions  and  specifications  of  the  writing  of  No- 
vember 18,  1902,  should  be  observed  on  both  sides  except  as  to  com- 
pensation. In  the  writing  of  November  18,  1902,  the  price  per  mile 
for  completed  road  was  $15,942,  and  the  price  for  grading  beyond 
where  the  road  was  completed  was  $3,000  per  mile.  At  those  rates 
the  work  would  have  come  to  $78,202.07.  The  master  found  that 
these  rates  were  modified  at  the  meeting  of  December  5,  1902,  so 
that,  while  grading  should  be  paid  for  at  the  rate  of  $3,000  per  mile, 
the  completed  work  was  to  be  enough  less  so  that  the  whole  work,  ex- 
clusive of  extras,  should  aggregate  $75,000.  This  finding  was  counter 
to  the  contention  of  appellant  that  no  plans  and  specifications  or  terms 
or  conditions  of  pay  had  been  agreed  upon,  and  that  appellant  was  to 
pay  $75,000  for  "standard  construction."  The  amendment  to  the 
bill  was  drafted  by  appellees  to  cover  their  acquiescence  in  the  master's 
finding  that,  while  the  parties  had  accepted  the  writing  of  November  18, 
1902,  in  all  other  respects,  they  had  diminished  the  gross  compensa- 
tion by  $3,202.07.  The  bill  as  amended  recites  the  same  premises  with 
regard  to  the  situation  between  appellant  and  Brandenburg,  and  the 
same  act  of  appellant  in  eliminating  Brandenburg  from  the  situation, 
and  then  proceeds  to  charge  that  on  December  5,  1902,  the  parties 
adopted  the  writing  of  November  18,  1902,  in  all  respects  except  as 
to  compensation,  which  was  reduced  to  $75,000. 

In  our  judgment  the  bill  as  amended  does  not  set  up  a  new  and 
different  cause  of  action.    It  is  to  be  observed  that  the  statute  gives  a 
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lien  to  all  persons  who  do  work  or  furnish  materials  for  a  railroad 
**by  contract  with  said  corporation."  If  the  railroad  corporation  has 
contracted  for  the  work — in  other  words,  if  the  contractor  is  not  an 
interloper — the  statute  gives  a  lien.  This  statutory  right  was  the  law 
basis  of  the  original  bill,  and  it  was  likewise  the  law  basis  of  the  bill 
as  amended.  The  original  bill  asserted,  as  a  fact  basis,  that  the  writ- 
ing of  November  18,  1902,  became,  by  reason  of  the  circumstances 
and  the  acts  of  the  parties,  the  expression  of  all  the  terms  and  condi- 
tions of  the  contract  under  which  appellees  did  the  work  for  which  ap- 
pellant had  failed  to  pay.  The  bill  as  amended  asserted,  as  a  fact 
basis,  that  the  writing  of  November  18,  1902,  became,  by  reason  of 
the  circumstances  and  the  acts  and  the  oral  agreements  of  the  parties, 
the  expression  of  all  the  terms  and  conditions  of  the  contract  except 
that  the  consideration  was  reduced  $3,202.07.  Instead  of  the  amend- 
ment bringing  forward  a  new  and  different  cause  of  action,  it  seems 
to  us  to  make  merely  a  slight  change  in  stating  the  details  of  the  origi- 
nal fact  basis  of  the  cause  of  action. 

[2]  Between  stating  a  new  cause  of  action  and  amending  the  de- 
tails of  the  original  cause  of  action,  the  difference  is  vital  and  is  clearly 
illustrated  by  the  leading  cases.  Departures  occur  either  where  the 
pleader  deserts,  in  point  of  fact,  the  ground  that  he  had  first  taken, 
or  where  he  puts  the  same  facts  on  a  new  ground  in  point  of  law. 
Union  Pacific  Railway  Co.  v.  Wyler,  158  U.  S.  285,  15  Sup.  Ct.  877, 
39  L.  Ed.  983,  is  an  instance  of  departure  from  law  to  law.  Wyler, 
an  employe  of  the  railway  company,  was  injured  through  an  act  of 
a  fellow  employe.  For  this  there  would  be  no  liability  on  the  part  of 
the  railway  company  at  common  law  unless  the  fellow  employe  was 
incompetent  and  his  incompetency  was  known  to  the  railroad  com- 
pany, which  nevertheless  continued  him  in  its  service,  and  unless  such 
incompetency  was  unknown  to  Wyler.  Wyler  alleged  that  his  fellow 
employe  was  incompetent,  failed  to  state  that  his  fellow  servant  was 
negligent  in  performing  the  injurious  act  (unless  such  negligence  was 
to  be  inferred  from  the  previous  allegation  regarding  incompetency), 
charged  that  the  railroad  company  knew  of  the  fellow  employe's  in- 
competency, and  nevertheless  retained  him  in  its  service,  and  averred 
that  Wyler  neither  knew  nor  was  chargeable  with  knowledge  of  the 
incompetency  of  his  fellow  servant.  In  his  amended  declaration  he 
charged  that  he  was  injured  through  the  negligent  act  of  a  fellow 
servant,  and  that  a  statute  of  Kansas,  within  which  state  the  injury 
was  inflicted,  made  the  railroad  company  liable  to  Wyler  for  the  neg- 
ligent act  of  the  fellow  employe,  regardless  of  his  incompetency  and 
of  knowledge  thereof.  Though  the  same  injury  was  involved  in  both 
pleadings,  there  was  a  clear  departure  from  law  to  law,  and  it  was  held 
that  a  plea  of  the  statute  of  limitations  was  a  good  defense  to  the 
new  cause  of  action.  Whalen  v.  Gordon,  95  Fed.  305,  37  C.  C.  A. 
'70,  was  another  case  of  the  same  kind.  The  original  declaration  sought 
the  recovery  of  damages  for  an  alleged  breach  of  warranty  in  a  con- 
tract of  sale,  while  the  amended  pleading  alleged  a  rescission  of  the 
sale  on  account  of  fraud  and  sought  to  recover  the  purchase  price 
paid.  Here  again,  though  the  same  transaction  between  the  same  par- 
ties was  involved,  there  was  a  clear  departure  from  law  to  law.    War- 
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ner  v.  Godfrey,  186  U.  S.  365,  22  Sup.  Ct.  852,  46  L.  Ed.  1203,  illus- 
trates the  desertion  by  the  pleader  of  the  ground  originally  taken  in 
point  of  fact.  Complainant  Gk>dfrey  had  been  induced  by  fraudulent 
and  criminal  practices,  and  without  consideration,  to  convey  her  land 
to  one  Dutton.  Dutton  had  conveyed  to  Warner  and  Wine.  The 
original  bill,  as  first  amended,  charged  that  Warner  and  Wine  had 
taken  title  with  full  knowledge  of  Button's  fraud,  and  sought  a  decree 
for  the  unconditional  recovery  of  the  property.  Warner  and  Wine 
denied  knowledge  of  Button's  fraud  and  averred  that  they  were  good- 
faith  purchasers  for  value.  On  the  trial  of  this  issue  there  was  a  find- 
ing in  favor  of  Warner  and  Wine.  Pending  the  hearing  Warner  and 
Wine  disclosed  that  the  deed  to  them  was  for  security,  and  they  of- 
fered to  convey  the  property  to  complainant  upon  being  reimbursed 
the  money  they  had  actually  expended ;  but  this  offer  was  declined  by 
complainant,  who  persisted  in  prosecuting  her  demand  for  an  uncon- 
ditional recovery.  After  the  adverse  finding,  complainant  filed  an 
amended  bill,  in  which  the  ground  of  fact  stated  against  Warner  and 
Wine  was  that  they  had  taken  title  in  good  faith  and  for  value,  but 
only  as  security,  and  asked  to  be  allowed  to  redeem.  Clearly  this  was 
an  abandonment  of  the  fact  basis  of  the  original  bill. 

On  the  other  hand,  the  case  of  Texas  &  Pacific  Railway  Co.  v.  Cox, 
145  U.  S.  593,  12  Sup.  Ct.  905,  36  L.  Ed.  829,  shows  the  difference 
between  a  departure  from  the  original  cause  of  action,  either  in  law 
or  in  fact,  and  a  variance  between  pleadings  and  proof  within  the 
original  basis  of  law  and  fact.  Cox,  a  freight  conductor,  was  killed 
while  attempting  to  couple  cars.  The  original  declaration  charged  neg- 
ligence on  account  of  the  **defective  condition  of  the  cross-ties  and 
of  the  roadbed."  The  amended  declaration  charged  that  Cox  was  in- 
jured **on  account  of  the  drawhead  and  coupling  pin  not  being  suitable 
for  the  purposes  for  which  they  were  to  be  used;  he  being  ignorant 
thereof,  and  the  defective  condition  of  the  tracks."  In  this  case  it  was 
held  that  there  was  no  departure  from  law  to  law  and  no  departure 
from  fact  to  fact.  The  legal  right,  the  statutory  liability  of  the  rail- 
way company  to  account  for  the  wrongful  death  of  Cox,  was  the 
same  in  both  declarations.  The  broad  basis  of  fact,  namely,  that  Cox 
without  fault  on  his  part  was  injured  through  the  negligence  of  the 
railway  company  with  respect  to  the  appliances  with  which  he  was 
working  at  the  time,  taken  in  the  first  declaration,  was  not  abandoned 
in  the  second.  It  is  true  that  new  details  respecting  faults  in  the  equip- 
ment were  brought  forward;  but  these  were  mere  changes,  neces- 
sary to  meet  the  proofs,  within  the  fact  basis  of  the  original  action, 
and  did  not  constitute  an  abandonment  of  that  basis.  In  our  judg- 
ment this  last  case  announces  the  rule  that  is  applicable  here.  There 
was  no  departure  from  law  to  law;  the  same  basis  of  legal  right 
was  asserted  throughout  the  case.  Nor  was  there  a  departure  from 
fact  basis  to  fact  basis.  Throughout  the  hearing  on  the  original  plead- 
ings it  was  clear  that  appellees  had  done  construction  work  upon  ap- 
pellant's railroad;  that  appellees  were  not  volunteers,  but  had  done 
the  work  under  contract  with  appellant;  that  a  large  sum  remained 
due  and  unpaid;  and  that,  while  appellees  were  contending  in  the 
proofs  that  appellant  had  adopted  the  writing  of  November  18,  1902, 
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in  all  respects,  and  while  appellant  was  contending  that  that  writing 
had  not  been  adopted  in  any  respect,  the  master  found  upon  the  con- 
flicting evidence  that  the  writing  of  November  18,  1902,  had  been 
adopted  by  the  parties  in  every  respect  except  that  a  modification  had 
been  made  in  the  gross  amount  of  compensation.  Under  these  cir- 
cumstances we  believe  that  the  trial  court  was  right  in  holding  that 
this  was  not  a  departure,  but  only  amounted  to  a  variance  between  the 
pleadings  and  proofs  within  the  original  fact  basis,  and  that  such  a 
variance  might  be  cured  by  amendment,  or  even  might  be  deemed 
cured  without  amendment. 

Appellant's  point  that  appellees  in  making  the  amendment  should 
have  complied  with  old  equity  rule  29  is  not  well  taken.  New  equity 
rule  19  (198  Fed.  xxiii,  115  C.  C.  A.  xxiii)  was  in  force  at  the  time 
the  amendment  was  made  and  it  governed  the  matter.  Even  under 
the  old  rule  29  the  allowance  of  an  amendment  to  cure  a  variance  was 
within  the  discretion  of  the  court. 

[3]  II.  That  appellees  waived  their  lien  by  accepting  security  for 
the  payment  of  the  contract  price  is  strongly  urged  by  appellant.  In 
the  master's  report  the  paper  that  was  signed  by  the  promoters  on 
August  15,  1902,  and  delivered  to  Brandenburg,  is  called  "a  contract 
of  guaranty."  If  this  paper  in  truth  constituted  a  collateral  security 
for  the  performance  of  appellant's  contract,  appellees  might  encounter 
an  insuperable  difficulty,  because  under  the  Illinois  law  (Lyon  Lumber 
Co.  V.  Equitable  Loan  Co.,  174  111.  31,  50  N.  E.  1006),  the  taking  of 
collateral  security  waives  the  lien  unless  it  is  expressly  preserved.  But 
calling  the  paper  a  contract  of  guaranty  or  collateral  security  does  not 
affect  its  real  nature.  In  the  Brandenburg  contract  appellant,  a  paper 
corporation  with  no  funds  in  its  treasury,  bound  itself  to  sell  $75,000 
of  stock  at  par  and  to  deposit  this  sum  in  bank  at  interest  and  there- 
from to  make  payments  for  the  construction  of  the  road,  and  further 
to  sell  that  amount  of  stock  and  deposit  the  money  within  60  days, 
or  to  procure  "approved  subscriptions  for  the  said  sum  acceptable  to 
the  parties  of  the  second  part."  It  was  in  execution  of  this  obliga- 
tion of  appellant  that  the  promoters  signed  the  paper  of  August  15, 
1902;  and  that  paper  was  delivered  to  Brandenburg  under  appellant's 
contract  to  procure  "approved"  stock  subscriptions,  and  because  Bran- 
denburg or  the  actual  constructor  of  the  road  was  chiefly  interested 
in  preserving  the  evidence.  In  that  paper  the  promoters  agreed  to 
take  $75,000  of  stock  or  to  sell  that  amount,  and  agreed  that  the  pro- 
ceeds derived  from  sales  of  stock  "or  the  money  advanced  on  ac- 
count of  this  agreement"  should  be  paid  according  to  the  terms  of 
appellant's  contract  with  Brandenburg  of  June  25,  1902.  Under  the 
contract  of  June  25,  1902,  the  only  way  that  money  could  be  paid 
from  the  fund  in  bank,  derived  from  the  sale  of  stock,  was  on  the 
orders  of  appellant  itself.  The  paper  of  August  15,  1902,  contem- 
plated no  other  method  of  payment.  The  liability  of  the  promoters, 
therefore,  was  directly  to  appellant  on  account  of  their  written  under- 
taking to  take  stock  and  pay  the  money  therefor  into  the  treasury 
of  appellant.  The  provision  that  they  might  sell  stock  only  gave  them 
the  right  to  substitute  or  bring  in  additional  persons  as  stock  subscrib- 
ers.    The  provision  respecting  "money  advanced  on  account  of  this 
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agreement"  could  not  refer  to  any  money  other  than  that  paid  to 
appellant  on  account  of  their  obligation  to  take  stock,  which  money 
might  be  advanced  or  paid  in  by  them  to  appellant  prior  to  the  issu- 
ance of  stock  to  them.  This  paper,  therefore,  instead  of  being  a  guar- 
anty or  a  security  collateral  to  appellant's  contract  obligation  to  pay 
for  the  building  of  the  road,  was  merely  the  creation  of  a  special  fund 
belonging  to  appellant  itself,  to  result  from  the  sale  of  stock,  the  con- 
sideration for  which  could  legally  go  only  into  appellant's  treasury. 
That  a  provision  for  the  creation  of  a  particular  fund  out  of  which 
payments  under  the  contract  are  to  be  made  is  not  the  giving  of  col- 
lateral security,  is  decided  in  Meyer  v.  Construction  Co.,  100  U.  S. 
457,  476,  25  L.  Ed.  593. 

[4]  III.  The  paper  of  November  18,  1902,  which  on  December  5, 
1902,  was  adopted  by  the  parties,  for  governance  of  construction  work, 
provided  that: 

"All  surveys  and  stakes  with  plans,  profiles,  and  grades  to  be  furnished  by 
company's  engineer,  as  per  drawing  shown  at  Kewanee,  October  25,  1902." 

The  master  found  that  appellant  during  the  summer  of  1902,  while 
the  Brandenburg  contract  was  in  force,  had  an  engineer  named  Richey 
prepare  a  profile  of  the  grade  from  Weathersfield  to  Galva.  In  Au- 
gust or  September  Brandenburg  had  an  engineer  named  Pierson  pre- 
pare a  new  profile  by  making  modifications  of  the  Richey  profile.  Ap- 
pellees came  into  possession  of  the  Pierson  profile  and  constructed 
the  road  in  accordance  with  that  document.  Appellant  supposed  that 
the  road  was  to  be  built  in  accordance  with  the  Richey  profile.  On 
this  basis  appellant  contends  that  there  was  no  meeting  of  the  minds 
on  the  matter  of  profile,  hence  no  express  contract,  hence  no  liability, 
except  on  the  basis  of  quantum  meruit.  But  there  can  be  no  misunder- 
standing with  respect  to  appellant's  contractual  obligation  to  furnish 
the  profile  in  accordance  with  which  appellees  should  do  the  work. 
The  contract  between  the  parties  was  made  on  December  5,  1902. 
Prior  to  November  18,  1902,  appellant  had  begun  construction  work 
in  which  Pierson,  Brandenburg's  engineer,  was  participating.  For  a 
month  prior  to  that  time  Glathart,  an  assistant  to  Pierson,  was  on  the 
ground.  When  appellees  took  over  the  work  from  appellant  on  No- 
vember 19,  1902,  they  kept  Glathart  on  the  work.  So  when  appellees 
were  doing  work  in  a  provisional  way  between  November  19,  1902, 
and  December  5,  1902,  they  were  performing  the  work  in  accordance 
with  the  Pierson  profile.  Such  was  the  situation  and  relation  of  the 
parties  when  the  contract  of  December  5,  1902,  was  made.  Appel- 
lant, by  failing  then  to  furnish  the  Richey  profile  or  another  profile 
in  place  of  the  one  in  accordance  with  which  appellees  had  been  work- 
ing ever  since  taking  the  work  out  of  appellant's  hands,  gave  a  prac- 
tical construction  to  the  profile  clause  of  the  paper  of  November  18, 
1902,  which  was  adopted  on  December  5,  1902,  as  the  basis  on  which 
appellees  should  continue  the  construction.  In  our  judgment,  there- 
fore, appellant  had  no  legal  right  to  assume  that  the  work  would  be 
done  in  accordance  with  the  unproduced  Richey  profile,  and  should 
not  be  heard  to  deny  that  the  Pierson  profile  was  the  one  mutually 
intended  in  the  contract  of  December  5,  1902. 
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IV.  The  master  and  the  court  overruled  appellant's  contention  that 
the  evidence  established  a  failure  on  the  part  of  appellees  to  perform 
the  work  in  substantial  compliance  with  ihe  contract.  This  is  merely 
a  question  of  fact.  From  a  study  of  the  master's  report  and  an  extend- 
ed examination  of  the  evidence  we  find  that  appellant  has  fallen  far 
short  of  discharging  the  burden  of  demonstrating  a  clear  error  on  the 
part  of  the  master. 

V.  Three  small  items  included  in  the  master's  allowance  of  extras 
are  objected  to  on  the  ground  that  they  are  not  lienable.  In  appel- 
lant's exceptions  to  the  master's  report  directed  against  both  his  find- 
ings of  fact  and  his  conclusions  of  law,  these  matters  were  not  men- 
tioned. They  were  not  brought  to  the  attention  of  the  trial  court  by 
any  exception  or  motion  filed  therein.  They  were  not  made  the  ground 
of  any  assignment  of  errors.  Therefore  we  shall  not  examine  the  cor- 
rectness of  their  allowance.  Topliflf  v.  Topliff,  145  U.  S.  156,  12  Sup. 
Ct.  825,  36  L.  Ed.  658. 

VI.  A  further  urge  is  that  appellees  forfeited  all  right  to  a  stand- 
ing in  equity  by  making  fraudulent  and  unconscionable  claims.  Con- 
ceding that  a  party  who  knowingly  and  willfully  sets  up  false  state- 
ments of  material  matters  may  thereby  forfeit  his  lien,  we  are  not 
impressed  that  such  a  principle  has  any  application  to  the  facts  of  this 
case.  While  appellees  failed  to  recover  for  some  items  of  extras  that 
they  claimed,  a  study  of  the  entire  case  convinces  us  that  from  be- 
ginning to  end  they  prosecuted  their  suit  with  the  utmost  good  faith, 
and  that  they  are  not  to  be  charged  any  more  than  appellant,  which 
also  failed  in  many  of  its  contentions  of  fact,  with  fraudulent  conduct. 

The  decree  is  affirmed. 


(221  Fed.  16) 

In  re  RICHHBIMBR.t 

ARBUTHNOT  v.  CENTRAL  TRUST  CO.  OF  ILLINOia 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  23,  1915.) 

Nos.  2121-2123. 

1.  Pledges  ^=»11 — Pli&doe  Distinguished  from  Other  Tbansactions— •*S«- 
cuBiTY  Title." 

Certain  bankers  advanced  the  purchase  price  of  coffee,  imported  by  a 
Chicago  merchant,  under  agreements  for  their  security  through  the  own- 
ership of  the  coffee  pending  payment  by  the  importer  of  such  advances. 
The  coffee,  upon  its  arrival  in  New  Orleans,  was  delivered  by  the  bankers' 
agents,  who  under  the  agreement  received  the  bills  of  lading,  invoices,  etc, 
to  the  importer,  in  exchange  for  trust  receipts,  whereby  he  agreed  to  hold 
the  coffee  in  storage  as  the  bankers'  property,  with  the  right  to  sell  it  and 
pay  the  proceeds  to  the  bankers,  until  their  advances  were  discharged ;  the 
receipts  stating  that  it  was  the  intention  of  the  agreement  to  preserve  un- 
impaired the  ownership,  or,  in  the  case  of  one  of  the  receipts,  the  lien,  of 
the  bankers.  One  of  them  specified  that  it  was  an  agreement  to  hold  the 
coffee  in  trust  for  the  bankers  and  sell  it  for  their  account  Each  receipt 
disclosed  the  bankers*  title  to  be  for  security  only,  which  would  be  di- 
vested at  any  stage  on  payment  of  the  advances.  The  coffee  was  immedi- 
ately forwarded  by  rail  as  consigned  to  its  Chicago  destination ;  the  tak- 
ing of  the  receipts  and  delivery  to  the  importer  at  New  Orleans  effecting 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
t  Writ  of  certiorari  denied  by  Supreme  Court 
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no  stoppage  of  the  coffee  there.  All  of  the  invoices,  bills  of  lading,  etc., 
coming  to  the  hands  of  the  bankers,  indicated  that  the  consignment  was 
made  for  delivery  to  the  importer  at  Chicago,  subject  to  the  arrangement 
for  securing  the  bankers.  The  importer  placed  the  coffee  in  warehouses 
in  Chicago,  receiving  warehouse  receipts  therefor,  part  of  which  he  ne- 
gotiated to  holders  in  good  faith.  Held,  that  the  title  of  the  bankers  was 
a  special  form  of  "security  title,"  apart  from  any  common-law  form  of 
security,  arising  out  of  modem  conditions  of  trade  and  commerce,  and 
not  dependent  upon  possession  as  in  the  case  of  a  common-law  pledge  or 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent.  Dig.  f§  28-35 ;  Dec.  Dig. 
<8=>11.1 

2.  Courts  ^=»372 — United  States  Courts — State  Laws  as  Rules  of  Deci- 

sion. 

The  effect  and  validity  of  the  bankers*  title,  when  sought  to  be  enforced 
in  the  federal  courts,  were  not,  as  claimed,  governed  by  the  general  com- 
mercial law,  apart  from  the  local  law,  but  were  subject  to  the  local  law. 
as  the  ownership  and  transfer  of,  and  liens  upon,  iwrsonal  property  which 
has  come  within  a  state  are  subject  to  and  controlled  by  the  policy  adopted 
by  such  state,  for  the  regulation  and  control  thereof,  and  whoever  sends 
property  to  a  state  impliedly  submits  to  the  regulations  concerning  its 
transfer  in  force  there,  though  a  different  rule  of  transfer  prevails  in  the 
Jurisdiction  where  he  resides. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  977-&79;  Dec. 
Dig.  «g=>372. 

State  laws  as  rules  of  decision  in  federal  court,  see  notes  to  Wilson  v. 
Perrin,  11  C.  C.  A.  71 ;   HiU  v.  Hite,  29  C.  C.  A.  553.1 

3.  Pledges  ^=»2 — Effect  and  Validity — Law  Governing. 

The  effect  and  validity  of  the  bankers*  title  was  governed  by  the  laws 
of  Illinois,  and  not  by  those  of  Louisiana,  notwithstanding  the  delivery  to 
the  importer  at  New  Orleans. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent  Dig.  §  2 ;  Dec.  Dig.  «=»2.1 

4.  Bankruptcy  ^=»172 — Property  Passing  to  Trustee — Secret  Liens  and 

Reservations  of  Title. 

Under  the  rule  and  policy  of  Illinois,  that  possession  is  one  of  the 
strongest  evidences  of  title  to  personal  property  and  cannot  be  rightfully 
separated  from  the  title,  except  in  the  manner  pointed  out  by  statute,  and 
that  without  notice  to  the  world  the  real  ownership  cannot  be  in  one  per- 
son and  the  ostensible  ownership  in  another,  and  under  Hurd*s  Rev.  St. 
111.  1913,  c.  95,  §  1,  providing  that  no  mortgage,  trust  deed,  or  other  con- 
veyance of  personal  property  having  the  effect  of  a  mortgage  or  lien,  shall 
be  valid  as  against  third  persons,  unless  possession  shall  be  delivered  to 
and  remain  with  the  grantee,  or  unless  the  instrument  shall  provide  for  the 
possession  to  remain  with  the  grantor  and  the  instrument  shall  be  acknowl- 
edged and  recorded,  and  Bankr.  Act  July  1,  1898,  c.  541,  §  47a  (2),  30  Stat 
557,  as  amended  by  Act  June  25,  1910,  c.  412,  §  8  (Comp.  St.  1913,  §  9631), 
providing  that  the  trustee  as  to  all  property  in  the  custody  of  the  bank- 
ruptcy court  shall  be  deemed  vested  with  all  the  rights,  remedies,  and 
I)Owers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings,  and 
as  to  property  not  in  the  custody  of  the  bankruptcy  court  with  all  the 
rights,  remedies,  and  i)owers  of  a  Judgment  creditor  holding  an  execution 
duly  returned  unsatistled,  the  title  of  the  bankers  could  not  prevail  against 
the  importer's  trustee  in  bankruptcy  as  to  the  coffee  not  covered  by  ne- 
gotiated warehouse  receipts. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  220 ;  Dec  Dig. 
«=5>172.] 

5.  Warehousemen  ^=»15— Warehouse  Receipts — Rights  op  Holders. 

Under  Kurd's  Rev.  St  111.  1913,  c.  95,  §  I,  and  Negotiable  Warehouse 
Receipt  Act,  $f  25,  40,  41,  47,  49  (Hurd's  Rev.  St  111.  1913,  c.  114,  §§  265. 

4^s>VoT  other  cases  fee  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  DigesU  ft  Indexea 
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266,  281,  287,  289),  relative  to  property  delivered  to  a  warehouseman  by 
the  owner  or  by  a  person  whose  conveyance  to  a  purchaser  in  good  faith 
for  value  would  bind  the  owner,  and  to  the  negotiation  of  warehouse  re- 
ceipts, the  rights  of  the  holder  thereof,  the  validity  of  the  negotiati(Hi, 
though  in  breach  of  a  duty,  and  the  invalidity  of  a  seller's  lien  or  rigfit 
of  stoppage  in  transitu  as  against  the  holder  of  a  negotiable  receipt,  the 
title  of  such  bankers  to  such  of  the  coffee  as  was  covered  by  the  nego- 
tiated warehouse  receipts  was  invalid  as  against  the  holders  of  such  re- 
ceipts. 

[Ed.  Note. — For  other  cases,  see  Warehousemen,  Cent.  Dig.  §§  31-34,  37 ; 
Dec.  Dig.  «=5>15.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois;  Ferdinand  A.  Geiger, 
Judge. 

In  the  matter  of  Isaac  D.  Richheimer,  trading  as  Richheimer  &  Co., 
bankrupt,  of  which  the  Central  Trust  Company  of  Illinois  was  appoint- 
ed receiver  and  trustee.  On  petitions  to  establish  the  ownership  of 
property,  orders  were  made  in  favor  of  the  Commercial  National  Bank 
of  Cedar  Rapids  and  others,  the  German-American  Savings  Bank,  and 
the  Central  National  Bank  of  Peoria,  which  filed  answers,  treated  as 
cross-petitions,  and  the  petitioners,  Charles  George  Arbuthnot  and  oth- 
ers, A.  H.  O.  Dennistoun  and  others,  and  Arthur  Henry  Brandt  and 
others,  respectively,  appeal.    Affirmed. 

These  three  appeals  are  brought  from  several  orders  of  the  District  CJourt  in 
bankruptcy  in  the  above-entitled  matter  against  the  appellants,  respectively, 
upon  their  several  petitions  filed  to  establish  ownership  in  petitioners  of  im- 
portations of  coffee,  received  by  the  bankrupt  and  stored  by  him  In  public 
warehouses  at  Chicago,  and  so  held  on  warehouse  receipts  issued  to  the  bank- 
rupt The  transactions  in  controversy  are  thus  described  by  Judge  Geiger,  in 
connection  with  his  opinion  filed  on  the  hearing  below: 

"The  bankrupt  was  a  coffee  merchant  in  Chicago.  Dennistoun,  Cross  &  Co., 
Arbuthnot,  Latham  &  Co.,  Arthur  H.  Brandt  &  Co.,  London  bankers  (and  the 
latter  designation  will,  for  brevity,  be  given  them),  have  petitioned  the  court 
for  an  adjudication  of  their  title,  ownership,  and  right  to  the  possession  of 
certain  coffee  imported  by  the  bankrupt,  and  alleged  to  have  come  to  the 
bankrupt  estate  herein.  The  Continental  &  Commercial  National  Bank  of 
Chicago  and  other  banks  (which  for  brevity  will  be  designated  as  the  American 
bankers)  have  filed  what  have  been  treated  as  cross-petitions,  seeking  to  de- 
feat the  claims  of  the  Loudon  bankers,  and  also  to  establish  their  own  title 
to  the  coffee,  by  virtue  of  the  t^nsactions  to  be  hereafter  detailed.  The  trus- 
tee in  bankruptcy  makes  no  claim  to  the  property,  averring,  in  its  answers  to 
the  London  bankers*  petition,  its  concurrence  in  the  claims  asserted  by  the 
American  bankers.  The  facts  are  not  seriously  in  dispute.  There  are  some 
differences  in  the  agreements  entered  into  by  the  London  bankers  in  the  trans- 
actions upon  which  their  claims  rest,  but  not  such  as  alter  the  legal  aspect 
of  their  respective  situations.  The  coffee  in  question  was  purchased  and  was 
the  subject  of  importation  by  the  bankrupt,  from  Brazilian  growers  or  dealers^ 
The  several  purchases  were  effected  through  the  medium  of  brokers — ^the 
transactions  being  evidenced  by  brokers*  notes  executed  and  delivered  by  the 
brokers  on  behalf  of  the  Brazilian  growers,  and  delivered  to  the  bankrupt  or 
his  agents :  such  notes  evidencing,  according  to  the  custom  of  the  trade,  the 
details  of  the  purchase,  such  as  quantity,  quality,  description  oU  and  the  price 
to  be  paid  for  the  coffee,  and  calling  for  approved  credit  to  be  furnished  upon 
the  sales.    The  mode  of  procedure  was  thereupon  substantially  this: 

"Application  for  credit  was  made  to  the  representatives  of  the  petitioning 
London  bankers.  There  was  thereupon  issued  to  the  bankrupt,  and  in  favor 
of  the  Brazilian  vendors,  a  letter  expressive  of  the  terms  of  credit.  For  the 
purpose  of  indicating  more  clearly  the  situation,  a  copy  of  one  of  such  let- 
ters issued  by  the  petitioning  bankers,  Dennistoun,  Cross  &  Co.,  is  set  forth: 

^=:»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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"'(A) 
'"No.  W/5460  for  £1065-0-0.  New  Orleans,  April  15th,  1912. 

"*Messrs.  Nossack  &  CJo.,  Santos — Sir:  We  hereby  open  a  credit  In  your 
favor  for  one  thousand  and  sixty-five  pounds  sterling  to  be  used  by  your 
drafts  on  us  at  ninety  days'  sight  for  the  purchase  of  250  bags  of  coffee  to 
be  shipped  to  New  Orleans  for  account  of  Messrs.  Rlchhelmer  &  Co.,  Chicago, 
111.  And  we  agree  with  yourselves  as  drawers  and  with  the  Indorsers  and 
bona  fide  holders  respectively  of  your  drafts  to  accept  the  same  drawn  as 
aforesaid  on  receipt  of  due  advice,  and  of  bill  of  lading  (original  and  dupli- 
cate advice  to  be  accompanied  by  one  bill  of  lading  each),  together  with  ab- 
stract of  invoice.  The  other  bills  of  lading  and  consular  Invoice  to  be  sent 
direct  to  Messrs.  Westfeldt  Bros.,  New  Orleans.  The  bills  of  lading  are  to 
be  made  out  to  "order"  and  indorsed  in  blank  to  you.  And  the  negotiator 
will  please  Indorse  the  amount  of  each  draft  on  this  credit.  To  be  shipped  per 
steamship  Sallust  The  marine  insurance  on  the  shipments  hereunder  Is 
cared  for.  This  credit  is  to  be  in  force  In  Santos  until  July  15,  1912.  Please 
fill  up  drafts  as  follows:  "Against  your  letter  of  credit"  No.  W/5460,  dated 
New  Orleans,  April  15,  1912. 

"  *We  are,  sir,  your  most  obedient  servants, 

**  *Dennlstoun,  Cross  &  Co.  of  London, 
"  'By  their  Agents  In  New  Orleans, 

"^Westfeldt  Brothers.' 

"Attached  to  and  forming  a  part  of  such  letter  of  credit  is  a  memorandum 
as  follows: 

"  'Received  the  letter  of  credit  of  which  the  annexed  is  a  copy,  for  one  thou- 
sand and  sixty-five  pounds  sterling,  in  consideration  whereof  we  hereby  agree 
with  Messrs.  Dennlstoun,  Cross  &  Co.,  of  London,  to  provide,  previous  to  the 
maturity  of  the  bills  drawn  In  virtue  of  said  credit,  sufficient  funds  In  cash, 
or  In  satisfactory  bills  on  London,  at  not  exceeding  sixty  days  sight,  Indorsed, 
by  us,  to  meet  the  payment  of  the  same,  together  with  their  commission.  It 
Is  understood  that  moneys  paid  to  Messrs.  Westfeldt  Bros.,  New  Orleans,  shall 
be  taken  as  a  payment  without  recourse,  and  that  In  all  settlements  arising 
under  this  credit  the  pound  sterling  shall  be  calculated  at  the  current  rate 
of  exchange  at  the  time  of  such  settlement  It  is  further  understood  that 
each  draft  is  to  be  settled  to  a  point,  with  commission  as  above,  and  Interest 
adjusted  In  a  net  rate  of  exchange  at  the  time  of  payment  In  the  event,  how- 
ever, of  settlement  not  being  made  to  a  point,  then  Messrs.  Dennlstoun,  Cross 
&  Co.  are  to  furnish  their  account  current  semiannually,  charging  Interest  at 
the  rate  of  five  per  cent  per  annum,  or  at  the  current  rate  If  It  be  above  that. 

**  *And  we  hereby  recognize  and  admit  the  ownership  of  Messrs.  Dennlstoun, 
Cross  &  Co.  In,  and  their  right  to  the  possession  and  disposal  of,  all  goods, 
and  the  proceeds  thereof,  for  which  Messrs.  Dennlstoun,  Cross  &  Co.  may 
come  under  any  engagements  In  virtue  of  this  credit,  as  also  to  the  possession 
of  all  bills  of  lading  for  and  policies  of  Insurance  on  such  goods,  until  such 
time  as  any  Indebtedness  or  liability  existing  as  against  us  In  favor  of  Messrs. 
Dennlstoun,  Cross  &  Co.,  under  the  said  credit  or  otherwise,  shall  have  been 
fully  paid  up  and  discharged.  In  the  event  of  their  hereafter  Intrusting 
through  the  agency  of  Messrs.  Westfeldt  Bros.,  or  otherwise,  said  goods  to 
us  for  the  puri>ose  of  sale  or  otherwise,  we  hereby  consent  that  their  right  to 
repossess  themselves  of  the  same,  or  any  proceeds  thereof  may  be  exercised 
at  their  discretion.  Any  proceeds  of  said  goods  coming  Into  Messrs.  Den- 
nlstoun, Cross  &  Co.*s  hands  are  to  be  applied  against  their  acceptances  un- 
der this  credit,  or  against  any  other  Indebtedness  of  ours  to  them.  Including 
all  expenses  Incurred  by  them,  and  commissions  of  sale  and  guaranty. 

***It  is  understood  and  agreed  between  Messrs.  Dennlstoun,  Cross  &  Co. 
and  us  that  Nossack  &  Co.,  the  parties  authorized  to  draw  bills  under  said 
credit,  are  in  all  respects  to  be  regarded  as  our  agents,  and  that  neither 
Messrs.  Dennlstoun,  Cross  &  Co.,  nor  Messrs.  Westfeldt  Bros.,  are  to  be  un- 
der any  responsibility  to  us  in  respect  to  the  bills  of  lading  or  other  documents 
which  are  required  to  accompany  the  bills  drawn,  nor  shall  any  fraud  or 
error  In,  or  nonconformity  or  deficiency  of,  blUs  of  lading  or  other  documents^ 
nor  any  question  as  to  their  genuineness,  be  any  defense  against  our  obliga- 
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tion  for  reimbursement  in  respect  of  bills  actually  drawn  by  the  party  desig- 
nated for  drawing  bills  under  said  credit    The  marine  insurance  to  be  done 

by  ;    Messrs.  Dennistoun,  Cross  &  Co/s  charge  for  commission  to  be 

34  per  cent,  on  the  amount  used.  All  securities  which  shall  be  received  by 
Messrs.  Dennistoun,  Cross  &  Co.  hereunder  may  be  held  and  applied  by  them 
also  to  secure  all  other  indebtedness  or  liability  existing  or  which  may  here- 
after arise  from  us  to  them. 

"  *This  obligation  to  continue  In  force  and  to  apply  to  all  transactions,  not- 
withstanding any  change  In  the  Individuals  composing  the  respective  firms, 
parties  to  or  concerned  In  this  contract,  or  either  of  them,  or  In  that  of  the 
user  of  this  credit,  whether  such  change  shall  arise  from  the  accession  of  one 
or  more  new  partners,  or  from  the  death  or  accession  of  any  partner  or  part- 
ners. Rlchhelmer  &  Co. 

** -Chicago,  111.  April  18,  1913.' 

"Pursuant  to  the  transactions  thus  evidenced,  the  shipments  of  coffee  were 
made,  and  the  drafts  called  for  by  the  letter  of  credit  Issued.  Upon  Its  ar- 
rival at  New  Orleans,  the  coffee  was  delivered  to  the  bankrupt,  who  executed 
and  delivered  to  the  representatives  of  the  petitioning  hauliers  a  memorandum 
as  follows: 

"  'Received  from  Messrs.  Westfeldt  Bros.,  of  New  Orleans,  Messrs.  Dennis- 
toun, Cross  &  Co.'s  merchandise  specified  In  the  bill  of  lading,  per  S.  S.  Sal- 
lust,  RCC/A — 250  B/coffee,  Nossacli  &  Co.,  shipper,  In  consideration  of  which 
we  agree  to  hold  the  same  on  storage  as  Messrs.  Dennistoun,  Cross  &  Oo.'s 
property  (with  liberty  to  sell  the  same,  and  on  such  sale  to  pay  over  or  de- 
liver the  proceeds  to  Messrs.  Westfeldt  Bros.),  until  the  bills  of  exchange 
drawn  on  Messrs.  Dennistoun,  Cross  &  Co.,  of  London,  for  the  purchase  money 
of  the  said  goods,  shall  have  been  remitted  for  by  us  or  satisfactorily  pro- 
vided for  by  us,  and  to  keep  the  said  property  Insured  against  fire  and  free 
from  Incumbrance ;  the  Intention  of  this  undertaking  being  to  protect  and  pre- 
serve unimpaired  the  ownership  of  Messrs.  Dennistoun,  Cross  &  Co.  In  the 
said  property.  Rlchhelmer  &  Co.* 

"As  Indicated,  there  are  certain  differences  In  the  memoranda  executed  by 
the  bankrupt  to  the  petitioning  London  bankers,  upon  receipt  of  the  property 
by  the  bankrupt;   that  Issued  to  Arthur  H.  Brandt  &  Ca,  being  as  follows: 
•'  'L3163-8-6  Due  In  New  York  Aug.  23,  1912. 

"  *Trust  Receipt. 

"  'Received  from  Messrs.  Arthur  H.  Brandt  &  Co.,  of  London,  through  their 
agents  In  New  York,  Messrs.  Wessels,  Kulenkampff  &  Co.,  the  following  goods 
and  merchandise,  their  property  specified  In  the  bill  of  lading  per  Sallust, 
dated  April  25th,  marked  and  numbered  as  follows:  "Barbosa  R.  &  C  E  1  750 
Bags  Coffee,"  and  In  consideration  thereof  we  hereby  agree  to  hold  said  goods 
in  trust  for  Messrs.  Arthur  H.  Brandt  &  Co.,  and  as  their  property,  with  lib- 
erty to  sell  the  same  for  their  account,  or  to  manufacture  and  remanufacture 
the  sfime  without  cost  or  expense  to  them,  and  we  also  agree  to  keep  said 
goods  and  the  manufactured  produce  and  proceeds  thereof,  whether  In  the 
form  of  money  or  bills  receivable,  separate  and  capable  of  Identification  as 
their  property,  and  to  hand  the  proceeds  to  Messrs.  Wessels,  Kulenluimpff  & 
Co.  to  apply  against  the  acceptances. of  Messrs.  Arthur  H.  Brandt  &  Co.,  Lon- 
don, for  our  account,  under  the  terms  of  letter  of  credit  No.  535,  issued  for 
our  account,  and  for  the  payment  of  any  other  indebtedness  of  ours  to  Messrs- 
Arthur  H.  Brandt  &  Co.,  London,  or  Wessels,  Kulenkampff  &  Co.,  New  York. 
Messrs.  Arthur  H.  Brandt  &  Co.,  or  Wessels,  Kulenkampff  &  Co.,  may  at 
any  time  cancel  this  trust  and  take  possession  of  said  goods  or  the  manu- 
factured product,  or  of  the  proceeds  of  such  of  the  same  as  may  have  been 
sold,  wherever  the  said  goods  or  proceeds  may  then  be  found,  and  In  the  event 
of  any  suspension,  proceedings  In  bankruptcy,  or  failure,  or  assignment  for 
benefit  of  creditors,  on  our  part,  or  the  nonfulfillment  of  any  obligation,  or  of 
the  nonpayment  at  maturity  of  any  acceptance  made  by  us  under  said  credit, 
or  under  any  other  credit  Issued  by  Messrs.  Wessels,  Kulenkampff  &  Co.  an 
our  account,  or  of  any  Indebtedness  on  our  part  to  them,  or  to  Messrs.  Arthur 
H.  Brandt  &  Co.,  all  obligations,  acceptances,  Indebtedness,  and  liabilities 
whatsoever  sliall  thereupon  (with  or  without  notice)  at  their  option  mature 


Digitized  by 


Google 


IN  BE  BIGHHEIMBB  547 

and  become  due  and  payable.  Tbe  said  goods  and  manufactured  produce 
thereof  while  in  our  hands  shall  be  fully  insured  against  loss  by  fire  by  poli- 
cies satisfactory  to  Messrs.  Arthur  H.  Brandt  &  Co.  or  Wessels,  KulenkampfP 
&  Co.,  and  the  insurance  money  received  for  any  loss  shall  be  subject  to  the 
trust  herein  contained  in  the  same  manner  as  the  goods  themselves ;  the  in- 
tention of  this  agreement  being  to  protect  and  preserve  unimpaired  the  owner- 
ship of  Messrs.  Arthur  H.  Brandt  &  Co.  and  their  agents,  Messrs.  Wessels, 
Kulenkampff  &  Co.,  in  said  goods,  their  product  and  proceeds. 

'*  *Dated  June  15,  1912.  Richheimer  &  Co.' 

"It  will  be  observed  that  the  receipt  or  memorandum,  executed  by  the  bank- 
rupt as  last  above  noted,  indicated  the  marks  of  identification  found  on  the 
various  bags  containing  the  coffee.  These  marks  are  testified  to  by  witnesses 
as  indicating  Richheimer  &  Co.,  the  bankrupt,  to  be  the  Intended  ultimate  re- 
cipient thereof.  Upon  arrival  and  delivery  of  the  coffee  to  the  bankrupt,  the 
latter  caused  the  same  to  be  transferred  to  Chicago,  and  there  placed  in  pub- 
lic storage  warehouses;  the  warehouse  receipts  issued  against  the  same  be- 
ing delivered  to  him.  He  thereupon  executed  his  negotiable  promissory  notes, 
payable  to  the  order  of  Frank  G.  Wright  &  Co.,  note  brokers,  and  delivered 
the  same  to  the  latter,  with  the  several  warehouse  receipts  as  collateral  theretow 
Wright  &  Co.  thereupon  sold  the  notes  to  the  various  petitioning  American 
bankers,  who  now  hold  them,  together  with  the  warehouse  receipts  issued  as 
stated,  and  by  virtue  thereof  claim  a  superior  right  to  the  coffee  in  question." 

John  M.  Zane  and  Timothy  J.  Scofield,  both  of  Chicago,  111.,  for  ap- 
pellant. 

Isaac  H.  Mayer,  of  Chicago,  111.,  for  appellees. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
transactions  involved  in  these  three  appeals  are  several  importations 
of  coffee  by  the  bankrupt  from  Brazil,  on  which  the  appellants  re- 
spectively (London  bankers)  had  advanced  the  purchase  price,  un- 
der provisions  made  for  security  of  the  appellants,  through  ownership 
of  the  goods,  pending  payment  by  the  bankrupt  of  such  advances. 
On  arrival  in  Chicago,  as  consigned,  the  bankrupt  received  and  stored 
the  imported  goods  in  public  warehouses,  taking  the  customary  ware- 
house receipts  therefor  in  his  own  name.  The  controversy  arises  out  of 
negotiations  by  the  bankrupt  of  these  warehouse  receipts— excepting 
one  minor  lot  of  coffee  not  included  therein — to  certain  of  the  ap- 
pellees, hereinafter  referred  to  as  "American  bankers,"  who  claimed 
ownership  respectively  of  the  coffee  embraced  in  such  negotiable  re- 
ceipts, and  were  so  awarded  ownership  by  the  decree  of  3ie  District 
Court.  Paramount  title,  however,  is  asserted  on  behalf  of  the  appel- 
lants under  the  provisions  referred  to  for  security  of  their  advances, 
all  of  which  are  unpaid.  The  legal  status,  therefore,  of  these  conflict- 
ing claims  presents  the  main  question,  if  not  the  only  one,  for  decision. 
All  material  facts  in  the  transactions  are  undisputed,  and  the  entire  bona 
fides  thereof  on  the  part  of  both  London  baiicers  and  American  bank- 
ers is  expressly  conceded;  and  no  question  of  unlawful  preference 
arises  in  any  branch  of  the  case. 

[1]  The  argument  in  support  of  the  appellants'  claim  as  paramount 
is  directed  to  several  propositions  of  the  nature  and  validity  of  title 
vested  in  the  appellants,  under  the  doctrine  generally  upheld  in  trans- 
actions of  like  character,  which  may  be  summarized  as  follows :  (a) 
That  they  "had  title  to  the  coffees  and  immediate  right  to  possession" 
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when  bankruptcy  occurred;  (b)  that  they  were  "unquestionably  the 
owners  of  the  bills  of  lading  and  of  the  goods  covered"  thereby ;  (c) 
that  such  title  was  made  continuous  and  valid  under  the  bankrupt's 
trust  receipt  in  evidence ;  (d)  that,  even  if  treated  as  a  pledge,  no  re- 
lease thereof  was  effected  by  delivery  under  the  trust  receipt,  and  "the 
appellants  are  pledgees  superior  in  right" ;  (e)  that  they  are  not  condi- 
tional vendors,  nor  subject  to  the  Illinois  law  applicable  to  such  rela- 
tion ;  (f )  that  their  title  is  not  that  of  mortgagees,  nor  affected  by  the 
Illinois  Chattel  Mortgage  Act  (Kurd's  Rev.  St.  1913,  c.  95,  §§  1-21) ; 
(g)  that  the  bankrupt's  possession  was  that  of  "a  bailee  for  sale,"  and 
he  could  confer  no  property  rights  "as  against  the  appellants" ;  (h)  that 
the  "appellants  are  not  estopped  by  any  of  the  matters"  offered  in 
evidence ;  (i)  and  that  their  rights  are  unaffected  by  the  Illinois  Ware- 
house Receipt  Act. 

We  believe  the  authorities,  federal  and  state,  substantially  concur 
in  upholding  the  validity  of  transactions  of  like  nature  in  the  financ- 
ing of  importations,  wherein  (as  stated  in  Century  Throwing  Co.  v. 
Muller,  197  Fed.  252,  258,  116  C.  C.  A.  614,  620)  the  advances  are 
made  by  the  foreign  banker  in  reliance  "upon  the  security  afforded  by 
title  to  the  goods  until  this  liability  had  been  discharged."  The  cases 
are  not  harmonious  in  definitions  of  the  nature  of  such  title  held  by 
the  banker,  but  we  understand  them  to  concur  in  its  recognition  as  a 
special  form  of  "security  title,"  both  needful  and  well  established  in 
the  importation  of  goods,  entitled  to  the  utmost  of  judicial  protection 
for  enforcement,  not  only  as  against  the  importer,  but  against  bona 
fide  claimants  under  him.  Each  of  these  precedents  is  necessarily  gov- 
erned, for  interpretation  and  validity,  by  the  particular  facts  there 
presented,  but  their  consensus  of  ruling  upon  the  character  of  the  se- 
curity (as  above  stated)  must  be  observed  in  so  far  as  applicable  to  the 
case  at  bar. 

In  Judge  Geiger's  opinion,  filed  on  the  hearing  of  these  claims,  the 
facts  are  reviewed  and  discussed  in  the  light  of  the  leading  authorities, 
with  clearness  and  discrimination,  to  ascertain  the  nature  of  security 
thus  obtained  in  favor  of  the  appellants.  As  aptly  pointed  out  therein, 
in  substance:  This  "security  title"  of  the  bankers  cannot  have  the 
force  of  an  unqualified  ownership  of  the  goods,  with  complete  right  of 
disposition  irrespective  of  the  importer's  interest.  The  exporters  hav- 
ing "relinquished  the  whole  of  their  interest"  on  transmission  of  the 
bills  of  lading  to  the  bankers,  the  title  acquired  by  the  bankers  for  se- 
curity must  leave  a  "residue  of  ownership"  of  some  character  in  the 
importer  under  the  contract  of  purchase  and  consignment  of  the  goods. 
The  conclusions  are  thereupon  stated  in  the  opinion  that  the  relation 
created  between  the  bankers  and  the  importer  was  not  that  of  vendor 
and  vendee  of  the  coffees,  but  that  the  bankers'  security  title  was  "anal- 
ogous to  that  of  pledgee  or  mortgagee,"  wherein  possession  "was  of 
the  essence  of  their  rights,"  and  that  surrender  of  such  possession, 
under  the  so-called  trust  receipts  in  evidence,  gave  the  importer  do- 
minion over  the  property  which  was  destructive  of  the  bankers'  secu- 
rity as  against  the  claims  of  the  appellees  (American  bankers).  Such 
conclusions,  however,  are  not  made  the  sole  basis  of  the  decrees  in  fa- 
vor of  the  appellees,  as  the  opinion  further  holds  the  Illinois  Ware- 
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house  Receipt  Act  (hereinafter  considered)  operative  to  that  end,  what- 
ever view  be  adopted  as  to  the  nature  of  the  security  title. 

We  believe  the  above-stated  premises  for  definition  of  the  title  to  be 
well  founded,  but  do  not  understand  them  to  authorize  its  classifica- 
tion either  as  a  pledge  or  mortgage  of  the  property,  nor  as  requiring 
possession  to  be  of  the  essence  of  the  right.  Its  nature  as  exempli- 
fied in  the  authorities  is  apart  from  the  common-law  forms  of  secu- 
rity, as  we  believe,  arising  out  of  modern  conditions  of  trade  and  com- 
merce, which  have  caused  "exceptions  to  be  made  to  the  rigid  rule 
founded  on  the  policy  underlying  the  statute  of  frauds,  by  which  the 
divorce  of  title  from  possession  is  declared  either  evidence  of  fraud 
or  to  be  fraudulent  per  se"  (Century  Throwing  Co.  v.  Muller,  supra), 
so  that  it  may  not  be  definable  within  any  form  of  security  thus  found- 
ed. Without  attempting  review  of  the  long  line  of  cases  called  to  our 
attention,  we  are  satisfied  that  the  well-considered  opinion  in  Century 
Throwing  Co.  v.  Muller,  supra,  speaking  for  the  Circuit  Court  of  Ap- 
peals of  the  Third  Circuit,  presents  both  sufficient  review  thereof  and 
clear  exposition  of  this  modern  form  of  "security  title"  and  of  the  gen- 
eral rule  for  upholding  its  validity.  Concurrence,  however,  in  such 
view  of  its  validity  under  the  general  rule  is  far  from  decisive  of  the 
present  controversy.  It  involves,  nevertheless,  the  ultimate  issues: 
(1)  Whether  the  security  provisions  are  subject  to  the  laws  of  Illinois; 
and,  if.  so,  (2)  what  is  their  effect  upon  the  claims  in  suit? 

[2,3]  1.  Undoubtedly  transactions  of  the  nature  above  described 
are  subject  to  statutory  regulation  and  control,  when  brought  within 
the  cognizance  of  state  legislation,  and  the  general  rule  referred  to  can- 
not override  rules  of  public  policy  thus  adopted,  if  applicable  to  the 
state  of  facts  in  evidence.  So  the  primary  inquiry  arises:  Are  the 
transactions  thus  brought  within  the  scope  of  the  Illinois  enactments  ? 
For  denial  of  their  f.orce,  however  interpreted,  we  understand  the  ap- 
pellants' contentions  are  in  substance :  First,  that  the  effect  and  valid- 
ity of  the  appellants*  claims  are  questions  of  general  commercial  law, 
not  subject  to  local  law  for  enforcement  of  the  security  in  the  federal 
courts ;  and,  second,  on  the  assumption  of  subjection  to  local  law,  deliv- 
ery of  the  goods  occurred  in  New  Orleans  under  the  trust  receipts  in 
evidence,  and  the  transactions  are  governed  by  the  law  of  Louisiana, 
and  not  that  of  Illinois. 

We  believe  the  first-mentioned  contention  must  be  set  aside,  under 
the  uniform  line  of  federal  decisions  which  have  settled  this  doctrine : 
(a)  That  ownership  and  transfer  of  and  liens  upon  personal  property 
which  has  come  within  the  state  are  subject  to  and  controlled  by  the 
policy  adopted  by  the  state  for  regulation  and  control  thereof ;  and  (b) 
that  "whoever  sends  property  to  it  impliedly  submits  to  the  regulations 
concerning  its  transfer  in  force  there,  although  a  different  rule  of  trans- 
fer prevails  in  the  jurisdiction  where  he  resides."  Hervey  v.  R.  I.  Lo- 
comotive Works,  93  U.  S.  664,  671  (23  L.  Ed.  1003);  Pullman's  Car 
Co.  V.  Pennsylvania,  141  U.  S.  18,  22,  11  Sup.  Ct.  876,  35  L.  Ed. 
613 ;  Dooley  v.  Pease,  180  U.  S.  126,  128,  21  Sup.  Ct.  329,  45  L.  Ed. 
457;  8  Rose's  Notes  U.  S.  R.  1029;  Id.,  1  Supp.  1229,  and  4  Supp. 
774.  The  well-known  case  of  Swift  v.  Tyson,  16  Pet.  1,  10  L.  Ed.  865, 
is  cited  as  lending  support  to  the  appellants'  contention,  but  its  doctrine 
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is  plainly  without  force  in  the  present  inquiry.  The  other  citations  are 
Burgess  v.  Seligman,  107  U.  S.  20,  2  Sup.  Ct.  10,  27  L.  Ed.  359,  and 
Kuhn  V.  Fairmont  Coal  Co.,  215  U.  S.  349,  30  Sup.  Ct.  140,  54  L.  Ed. 
228,  but  in  each  of  these  cases  the  above-stated  rule  of  state  con- 
trol over  property  rights  is  expressly  recognized  as  binding  all  rights 
which  have  accrued  under  the  settled  law  of  the  state.  Their  rulings 
are  directed  alone,  as  we  believe,  to  independent  determination  of  rights 
which  had  not  been  so  settled  as  the  state  rule  or  policy  when  they  ac- 
crued. Neither  of  these  cases,  therefore,  tends  to  support  the  first  con- 
tention, nor  enters  into  consideration  if  the  pre-existing  law  of  Illinois 
is  both  applicable  and  decisive. 

The  further  contention,  that  delivery  of  the  goods  at  New  Orleans 
renders  the  security  subject  to  the  law  of  Louisiana,  and  not  that  of 
Illinois,  we  believe  to  be  equally  untenable  under  the  undisputed  facts 
in  evidence.  The  importer's  sole  place  of  business  was  in  Chicago, 
and  the  purchases  and  all  arrangements  with  the  London  bankers  for 
financing  the  importations  were  made  through  correspondence  on  his 
part  from  Chicago.  Each  consignment  was  made  for  delivery  to  the 
importer  at  Chicago,  subject  to  the  arrangement  for  securing  the  bank- 
ers (appellants)  for  their  advances,  with  such  purpose  and  address 
exhibited  in  all  the  documentary  evidence — in  the  invoices,  bills  of  lad- 
ing, letters  of  credit  and  drafts  coming  to  the  hands  of  the  bankers. 
While  New  Orleans  was  the  port  of  entry  for  the  steamers  in  the 
course  of  shipment,  the  goods  were  immediately  forwarded  by  rail  (as 
consigned)  to  their  Chicago  destination.  The  so-called  trust  receipts 
taken  up  and  deliveries  made  to  the  importer  en  route  on  arrival  at 
New  Orleans — although  of  undeniable  force  as  proof  of  possession  and 
rights  thereby  vested  in  the  importer — ^neither  intended  nor  effected 
stoppage  of  the  goods  there,  but  merely  accomplished  their  forward- 
ing as  above  designated,  in  conformity  with  the  object  of  the  trans- 
actions. Deliveries  were  there  made  by  the  personal  agents  of  the 
bankers  on  receipts  of  the  importer  made  and  dated  in  Chicago,  for- 
warded to  such  agent. 

We  are  advised  of  no  statute  of  Louisiana  which  even  purports  to 
reach  these  transactions,  and  believe  it  to  be  unmistakable  that  no 
ground  is  afforded  by  the  above-mentioned  deliveries  at  New  Or- 
leans to  render  them  amenable  to  any  general  rule  or  policy  of  Louisi- 
ana respecting  transfer  of  or  liens  upon  personal  property  within  the 
cognizance  of  the  state ;  and  the  discussions  in  the  argument  of  coun- 
sel thereupon  are  beside  the  inquiry  involved  herein.  The  several  im- 
portations arrived  at  their  Chicago  destination  in  due  course,  and  were 
there  stored  by  the  importer  in  a  public  warehouse,  so  that  we  are  of 
opinion  that  all  claims  of  interest  therein  in  controversy  are  subject 
to  the  law  of  Illinois  affecting  their  force  and  validity  within  the  es- 
tablished doctrine  above  stated. 

[4,  5]  2.  Primarily  the  statutory  rule  and  policy  of  Illinois  has  long 
been  settled  in  favor  of  possession  as  "one  of  the  strongest  evidences 
of  title  to"  personal  property,  which  "cannot  be  rightfully  separated 
from  the  title,  except  in  the  manner  pointed  out  by  statute,"  and  will 
not  "suffer  without  notice  to  the  world  the  real  ownership  to  be  in  one 
person  and  the  ostensible  ownership  in  another,"  as  giving  "a  false 
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credit  to  the  latter"  and  thus  open  to  "injury  to  third  persons."  Hervey 
V.  R.  I.  Locomotive  Works,  supra.  In  Harkness  v.  Russell,  118  U.  S. 
663,  678,  7  Sup.  Ct.  51,  30  L.  Ed.  285,  the  opinion  of  the  court  by  Mr. 
Justice  Bradley  reviews  the  decisions  thereunder  as  settling  "a  rule  of 
property  in  Illinois"  which  must  be  observed  there,  and  marks  its  dis- 
tinction from  the  rule  of  many  other  states  reviewed  therein  which 
had  adopted  a  different  policy,  under  which  its  rigid  doctrine  was  in- 
applicable. So,  in  Dooley  v.  Pease,  180  U.  S.  126,  21  Sup.  Ct.  329, 
45  L.  Ed.  457,  and  Rock  Island  Plow  Co.  v.  Reardon,  222  U.  S.  354, 
362,  32  Sup.  Ct.  164,  56  L.  Ed.  231,  decisions  of  this  court  in  IlHnois 
cases,  in  conformity  with  the  above  stated  rule,  are  affirmed  on  review 
of  the  authorities. 

The  fundamental  provision  on  which  these  rulings  rest  is  preserved 
in  section  1,  c.  95,  Kurd's  Stat.  111.  1913,  as  follows: 

"That  no  mortgage,  trust  deed  or  other  conveyance  of  personal  property 
having  the  effect  of  a  mortgage  or  lien  upon  such  property,  shaU  be  valid  as 
against  the  rights  and  Interest  of  any  third  person,  unless  possession  thereof 
shall  be  delivered  to  and  remain  with  the  grantee,  or  the  instrument  shall  pro- 
vide for  the  possession  of  the  property  to  remain  with  the  grantor,  and  the 
instrument  is  acknowledged  and  recorded  as  hereinafter  directed ;  and  every 
such  instrument  shall,  for  the  purposes  of  this  act,  be  deemed  a  chattel  mort- 
gage." 

In  the  light  of  the  foregoing  references  review  of  the  Illinois  deci- 
sions is  unnecessary,  but  it  may  well  be  remarked  that  none  is  cited 
which  departs  from  the  above  stated  interpretation  of  this  statute. 
For  special  applications  to  the  claims  in  controversy,  however,  the 
later  provisions  adopted  in  Illinois  in  1907,  known  as  the  "Negotiable 
Warehouse  Receipt  Act"  (Hurd's  Stat.  1913,  c.  114,  arts.  241-300),  are 
deemed  decisive  against  the  appellants'  so-called  "security  title,"  under 
the  trust  receipts  in  evidence.  These  receipts  differ  in  form,  but  we 
believe  them  to  be  of  like  effect  in  substance.  In  two  of  them  the 
importer  expressly  agrees  "to  hold  the  same  in  storage"  as  the  bankers' 
property,  and  such  understanding  must  be  implied  from  the  other  re- 
ceipt under  the  undisputed  custom  in  evidence.  Each  expressly  pro- 
vides for  right  of  sale  by  the  importer,  the  proceeds  thereof  to  be  paid 
over  to  the  bankers  until  their  advances  are  discharged ;  and  two  of 
them  state  the  intention  of  the  agreement  "to  preserve  unimpaired  the 
ownership"  of  the  banker,  while  the  third  states  the  intention  "to  pre- 
serve unimpaired  the  lien."  One  of  them  specifies  his  agreement  "to 
hold  said  goods  in  trust"  for  the  banker  and  "to  sell  the  same  for  their 
account."  Each  receipt  discloses  the  appellants'  title  to  be  for  se- 
curity only,  which  would  be  divested  at  any  stage  on  payment  of  the 
advances. 

The  above-mentioned  statute  (see,  also,  5  111.  Stat.  Ann.  J.  &  A. 
5355,  etc.)  appears  to  be  in  the  general  form  adopted  in  various  states, 
referred  to  as  "Uniform  Negotiable  Warehouse  Receipt  Acts."  It  is 
deemed  sufficient  to  quote  the  following  sections: 

**Sec.  25.  If  goods  are  deUvered  to  a  warehouseman  by  the  owner  or  by  a 
person  whose  act  in  conveying  the  title  to  them  to  a  purchaser  in  good  faith 
for  value  would  bind  the  owner,  and  a  negotiable  receipt  is  issued  for  them, 
they  cannot  thereafter,  while  in  the  possession  of  the  warehouseman,  be  at- 
tached by  garnishment  or  otherwise,  or  be  levied  upon  under  an  execution, 
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unless  the  receipt  be  first  surrendered  to  the  warehouseman,  or  its  negotiation 
enjoined.  The  warehouseman  shall  in  no  case  be  compelletl  to  deliver  up  the 
actual  possession  of  the  goods  until  the  receipt  is  surrendered  to  him  or  im- 
pounded by  the  court." 

"Sec.  40.  A  negotiable  receipt  may  be  negotiated — (a)  By  the  owner  thereof, 
or  (b)  by  any  person  to  whom  the  possession  or  custody  of  the  receipt  has  been 
intrusted  by  the  owner,  if,  by  the  terms  of  the  receipt,  the  warehouseman  un- 
dertakes to  deliver  the  goods  to  the  order  of  the  person  to  whom  the  posses- 
sion or  custody  of  the  receipt  has  been  intrusted,  or  if  at  the  time  of  such 
intrusting  the  receipt  is  in  such  form  that  it  may  be  negotiated  by  delivery. 

"Sec.  41.  A  person  to  whom  a  negotiable  receipt  has  been  duly  negotiated 
acquires  thereby — (a)  Such  title  to  the  goods  as  the  person  negotiating  the 
receipt  to  him  had  or  had  ability  to  convey  to  a  purchaser  in  good  faith  for 
value,  and  also  such  title  to  the  goods  as  the  depositor  or  person  to  whose 
order  the  goods  were  to  be  delivered  by  the  terms  of  the  receipt  had  or  had 
ability  to  convey  to  a  purchaser  in  good  faith  for  value;  and  (b)  the  direct 
obligation  of  the  warehouseman  to  hold  possession  of  the  goods  for  him  ac- 
cording to  the  terms  of  the  receipt  as  fully  as  if  the  warehouseman  had  con- 
tracted directly  with  him." 

"Sec.  47.  The  validity  of  the  negotiation  of  a  receipt  is  not  impaired  by  the 
fact  that  such  negotiation  was  a  breach  of  duty  on  the  part  of  the  person 
making  the  negotiation,  or  by  the  fact  that  the  owner  of  the  receipt  was  in- 
duced by  fraud,  mistake  or  duress  to  intrust  the  possession  or  custody  of  the 
receipt  to  such  person,  if  the  person  to  whom  the  receipt  was  negotiated,  or 
a  person  to  whom  the  receipt  was  subsequently  negotiated,  paid  value  there- 
for, without  notice  of  the  breach  of  duty,  or  fraud,  mistake  or  duress." 

"Sec.  49.  Where  a  negotiable  receipt  has  been  Issued  for  goods,  no  seller's 
lien  or  right  of  stoppage  in  transitu  shall  defeat  the  rights  of  any  purchaser 
for  value  In  good  faith  to  whom  such  receipt  has  been  negotiated,  whether 
such  negotiation  be  prior  or  subsequent  to  the  notification  to  the  warehouse- 
man who  issued  such  receipt  of  the  seller's  claim  to  a  lien  or  right  of  stop- 
page In  transitu.  Nor  shall  the  warehouseman  be  obliged  to  deliver  or  jus- 
tified In  delivering  the  goods  to  an  unpaid  seller  unless  the  receipt  Is  first 
surrendered  for  cancellation." 

These  provisions  clearly  denounce,  as  we  belive,  the  security  title  set 
up  in  favor  of  the  appellants,  both  in  conformity  with  the  pre-existing 
state  policy  as  above  defined  and  in  terms  which  leave  no  room  for 
doubt  of  applicability  thereto.  The  breach  of  duty  on  the  part  of  the 
importer  (bankrupt)  in  "making  the  negotiation"  of  the  warehouse  re- 
ceipt (section  47)  cannot  aid  their  claim,  as  the  power  was  unques- 
tionably vested  in  him  to  convey  title  to  the  goods  '*to  a  purchaser  in 
good  faith  for  value"  which  **would  bind  the  owner"  of  goods  so  "de- 
livered to  a  warehouseman"  (sections  25,  41,  49).  Thus  vested,  through 
the  transactions  in  evidence  as  an  entirety,  with  possession  and  au- 
thority to  sell,  either  in  parcels  or  in  whole,  we  do  not  understand  it  to 
be  open  to  question  under  these  sections,  whether  consent  was  given 
to  the  storage.  The  undisputed  circumstances,  as  we  believe,  afford  no 
support  for  the  contention  that  the  transactions  made  the  importers 
mere  factor,  agent  or  bailee  for  sale  of  the  goods.  His  interest  as  pur- 
chaser, although  subjected  to  the  security  title,  appears  throughout  and" 
leaves  no  room  for  definition  otherwise  under  the  Illinois  rule  and 
policy. 

For  interpretation  of  the  above-mentioned  sections  40,  41  and  47, 
counsel  for  appellants  cites  the  case  reported  as  In  re  Dreuil  &  Co. 
(D.  C.)  205  Fed.  568— affirmed  by  the  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit,  211  Fed.  337,  128  C.  C.  A.  16— in  reference  to  like 
provisions  in  a  statute  of  Louisiana.    But  the  facts  involved  in  that 
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case  are  plainly  distinguishable  from  those  presented  here,  and  we 
believe  the  rulings  therein  to  have  no  bearing  upon  the  applicability  of 
the  statute  as  above  stated. 

Warehouse  receipts  were  taken  out  and  negotiated  for  value  as  we 
understand  the  record,  for  all  the  importations  except  as  to  seven  bags 
of  coffee.  Under  the  provisions  of  the  Warehouse  Receipt  Act,  as  thus 
interpreted,  the  decrees  of  the  District  Court  must  be  affirmed  accord- 
ingly in  respect  of  all  receipts  so  negotiated. 

The  portions  of  coffee  not  covered  by  such  receipts  were  decreed  to 
belong  to  the  trustee.  We  believe  the  ruling  in  respect  thereof  was  not 
erroneous,  and  may  rightly  be  upheld  under  the  general  doctrine  above 
defined  against  secret  liens  and  reservations  of  title.  The  trustee  is 
vested  with  right  to  such  award  pursuant  to  section  47a  (2)  of  the 
Bankruptcy  Act,  as  amended  in  1910,  as  ruled  by  this  court.  In  re 
Gold,  210  Fed.  410,  127  C.  C.  A.  142. 

The  several  decrees  of  the  District  Court  are  therefore  affirmed. 


(221  Fed.  27) 

UNITED  STATES  v.  UNITED  STATES  FIDELITY  &  GUARANTY  CO. 
OF  BALTIMORE,  MD. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit     February  2,  1915.) 

No.  1299. 

1.  Limitation  of  Actions  ^=:»35 — Application  of  Statutory  Pbovisions. 

Rev.  St  {  1047  (Comp.  St  1913,  §  1712),  providing  that  no  suit  or  prose- 
cution for  any  penalty  or  forfeiture  accruing  under  the  laws  of  the  United 
States  shall  be  maintained,  when  not  otherwise  specially  provided,  unless 
commenced  within  five  years  from  the  time  when  the  penalty  or  for- 
feiture accrued,  had  no  application  to  an  action  against  the  surety  for 
breach  of  a  distillery  bond,  consisting  of  the  removal  of  spirits  from  the 
distillery  without  the  payment  of  the  internal  revenue  tax  thereon,  as 
the  suit  was  not  to  recover  a  statutory  penalty  or  forfeiture. 

[Ed.  Note. — For  other  casesj  see  Limitation  of  Actions,  (3ent  Dig.  §{ 
109,  158-167 ;    Dec.  Dig.  <8=>35.] 

2.  Intkbnal  Rbventje  ^=:»23 — Action  on  Distilleby  Bond — Pleading — Na- 

ture OF  Action. 

In  an  action  for  breach  of  a  distillery  bond,  consisting  of  the  removal 
of  spirits  from  the  distillery  without  paying  the  internal  revenue  tax 
thereon,  the  recital  in  the  complaint  of  an  assessment  by  the  Commis- 
sioner of  Internal  Revenue  did  not  have  the  effect  of  basing  the  suit  upon 
the  assessment,  or  preclude  recovery  as  in  an  action  of  debt,  as  it  might 
fairly  be  regarded  as  merely  asserting  a  prima  facie  measure  of  damages. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  §§  62- 
67;    Dec.  Dig.  <S=5>23.1 

3.  Internal  Revenue  ^==>23 — Action  on  Distillery  Bond— Defenses. 

It  was  not  a  defense  to  an  action  against  the  surety  for  breach  of  a  dis- 
tillery bond,  consisting  of  the  removal  of  spirits  from  the  distillery  with- 
out the  payment  of  the  internal  revenue  tax  thereon,  that  under  the  facts 
and  circumstances  disclosed  it  was  unconscionable  for  the  government 
to  extort  from  the  surety  the  large  sum  for  which  the  suit  was  brought 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  §f  62-67 ; 
Dec.  Dig.  <S=>23.1 
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In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  North  Carolina,  at  Greensboro ;  James  E.  Boyd,  Judge. 

Suit  by  the  United  States  against  the  United  States  Fidelity  &  Guar- 
anty Company  of  Baltimore,  Md.  Judgment  for  defendant,  and  plain- 
tiff bririgs  error.    Reversed  and  remanded. 

Clyde  R.  Hoey,  Asst.  U.  S.  Atty.,  of  Shelby,  N.  C,  and  A.  E.  Hol- 
ton,  of  Winston-Salem,  N.  C.  (W.  C.  Hammer,  U.  S.  Atty.,  of  Ash- 
boro,  N.  C,  on  the  brief),  for  the  United  States. 

G.  S.  Bradshaw,  of  Greensboro,  N.  C,  for  defendant  in  error. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  WADDILL, 
District  Judge. 

KNAPP,  Circuit  Judge.  The  United  States  brought  this  suit  on 
the  21st  of  September,  1911,  against  the  defendant  as  surety  on  the 
bond  of  Dart  C.  Foster,  who  operated  grain  distillery  No.  3,  in  the 
Fifth  collection  district  of  North  Carolina,  from  the  20th  of  May, 
1905,  to  the  31st  of  December  of  that  year.  The  bond  was  for  $6,000, 
and  conditioned,  among  other  things,  that  Foster  "shall  in  all  respects 
faithfully  comply  with  all  the  provisions  of  law  relating  to  the  duties 
and  business  of  distillers,"  etc.  The  evidence  tends  to  show  that  large 
quantities  of  spirits  were  removed  from  the  distillery,  during  the  peri- 
od mentioned,  on  which  the  government  tax,  amounting  to  more  than 
the  penalty  of  the  bond,  has  never  been  paid,  and  that  this  was  a 
breach  of  the  bond  is  not  disputed.  The  defenses  set  up  are  based 
upon  allegations  which  may  be  summarized  as  follows: 

It  appears  that  after  the  execution  of  the  bond,  and  on  the  6th  of 
November,  1905,  the  spirits  on  hand  and  all  the  apparatus  belonging 
to  the  distillery,  together  with  the  land  on  which  it  was  located,  were 
seized  by  the  government  and  taken  into  custody;  that  on  the  8th  of 
December  following  the  property  was  released  and  restored  to  Foster, 
without  the  assent  or  knowledge  of  the  defendant;  that  in  January, 
1909,  Foster  conveyed  the  distillery  to  one  Williams,  and  thereupon 
left  the  country  for  Mexico  where  he  has  since  resided;  that  with 
full  knowledge  of  these  facts  the  distillery  property  was  again  seized 
by  the  government  in  April,  1910,  and  shortly  thereafter  released  to 
Williams,  without  the  assent  of  the  defendant;  that  such  seizure  and 
restoration  to  Williams  terminated  the  defendant's  liability;  that  the 
plaintiff  neglected  to  enforce  the  liens  acquired  by  its  seizures  and  to 
preserve  its  lien  rights  thereunder,  and  that  by  reason  of  such  fail- 
ure and  the  relinquishment  of  its  liens  without  the  knowledge  of  de- 
fendant the  latter  was  discharged  of  liability  upon  the  bond;  that 
the  plaintiff  "failed,  within  15  months  from  the  time  of  the  delivery 
of  the  list  to  the  collector,  to  enter  or  make  the  assessment  contem- 
plated and  required  by  section  3182  [Comp.  St.  1913,  §  5904]  ;  and 
that  such  assessment  was  not  entered  or  made  until  nearly  five  years 
after  the  time  it  should  have  been  made  and  entered  of  record,  and 
the  said  defendant  pleads  said  statute  in  bar  of  any  recovery  in  this 
action."  It  further  appears  that  the  spirits  in  question,  on  which  the 
tax  was  not  paid,  were  removed  by  or  with  the  connivance  of  certain 
agents  and  employes  of  the  government. 
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At  the  close  of  the  evidence  the  court  made  the  following  ruling, 
the  correctness  of  which  is  challenged  by  the  assignments  of  error : 

"There  Is  no  evidence  that  this  information  did  not  come  to  the  commis- 
sioner of  internal  revenue  within  fifteen  months.  Both  sections  3182  and 
3253  [Comp.  St.  1913,  §§  5904,  5988]  must  be  considered  in  connection  with 
this  case.  It  is  admitted  that  the  taxes  are  claimed  for  a  part  of  the  year 
1905,  ending  with  December  31st  of  that  year,  and  the  assessment  is  made  on 
the  September  list,  1910,  about  five  years  later.  Therefore  the  assessment 
cannot  be  sustained  under  section  3182.  The  attorney  for  the  United  States 
insists  that  the  pro?isions  of  section  3253  validate  the  assessment,  but  there 
is  no  evidence  that  the  facts  upon  which  the  assessment  is  based  did  not  come 
to  the  knowledge  of  the  taxing  authorities  before  the  expiration  of  15  months 
from  the  time  the  1905  lists  were  furnished.  The  district  attorney  then  in- 
sists that  the  plaintiff  is  entitled  to  recover  in  the  action  as  in  debt,  but  the 
court  construes  the  complaint  as  based  upon  the  assessment.  The  court  holds 
that  the  plaintiff  is  not  entitled  to  recover  upon  the  complaint  and  this  tes- 
timony, and  directs  the  jury  to  return  a  verdict  for  the  defendant" 

The  question  thus  presented  is  whether,  under  the  averments  of  the 
complaint  and  proofs  of  record,  the  plaintiff  is  entitled  to  recover,  or 
to  have  its  case  submitted  to  a  jury,  and  this  question  will  now  be 
briefly  considered. 

[  1  ]  In  the  first  place,  we  are  of  opinion  that  the  action  is  not  barred 
by  any  statute  of  limitations.  The  defendant  cites  and  apparently  re- 
lies upon  section  1047  of  the  Revised  Statutes  (Comp.  St.  1913,  § 
1712),  which  reads  as  follows: 

"Xo  suit  or  prosecution  for  any  penalty  or  forfeiture,  pecuniary  or  other- 
wise, accruing  under  the  laws  of  the  United  States,  shall  be  maintained,  ex- 
cept in  cases  where  it  is  otherwise  specially  provided,  unless  the  same  is  com- 
menced within  five  years  from  the  time  when  the  penalty  or  forfeiture  ac- 
crued." 

But  this  suit  is  brought  upon  the  bond  of  a  surety,  and  not  to  recover 
a  statutory  penalty  or  forfeiture,  and  it  seen^s  clear  to  us  that  the  sec- 
tion quoted  has  no  application. 

[2]  In  the  second  place,  we  are  not  prepared  to  sustain  the  ruling 
of  the  court  below,  if  its  ruling  is  to  be  so  understood,  that  plaintiff's 
action  must  fail  because,  as  is  alleged,  the  complaint  sets  forth  a 
cause  of  action  under  section  3182,  and  the  proofs  do  not  make  out  a 
case  under  that  section.  To  our  minds  this  is  a  rather  narrow  and 
technical  construction  of  the  pleading.  The  fourth  paragraph  of  the 
complaint  alleges  that  the  distillery  was  operated  under  defendant's 
bond  from  the  20th  of  May,  1905,  to  the  1st  of  May,  1906,  and  that 
21,600  gallons  of  spirits  were  produced  during  this  period,  which 
were  removed  without  payment  of  the  tax.  The  recital  of  an  assess- 
ment of  $23,760  by  the  Commissioner  of  Internal  Revenue  need  not 
be  given  the  effect  of  basing  the  suit  upon  this  assessment,  but  can 
fairly  be  regarded,  we  think,  as  merely  asserting  a  prima  facie  meas- 
ure of  damages.  The  substantial  cause  of  action  set  up  is  a  breach 
of  the  bond  arising  from  the  wrongful  removal  of  the  spirits,  and 
the  reference  to  the  assessment  should  not  preclude  recovery  in  an  ac- 
tion of  debt,  if  such  an  action  be  established  by  the  evidence.  In- 
deed, it  was  held  in  Dollar  Savings  Bank  v.  United  States,  86  U.  S. 
(19  Wall.)  227,  240,  22  L.  Ed.  80,  that  an  action  of  debt  may  be  main- 
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tained  in  a  case  of  this  kind  without  any  assessment.  In  short,  we 
are  persuaded  that  consideration  of  the  merits  of  the  controversy, 
under  the  proofs  submitted,  should  not  be  prevented  by  a  doubtful 
question  of  pleading. 

It  is  not  necessary  to  question  the  statement  of  the  learned  judge 
that  "sections  3182  and  3253  must  be  considered  in  connection  with 
this  case."  Both  sections  are  parts  of  the  scheme  of  revenue  taxation, 
and  may,  of  course,  for  certain  purposes  be  taken  together.  Never- 
theless, it  does  not  follow  that  the  15  months  provision  in  section  3182 
puts  a  limitation  upon  the  powers  conferred  by  section  3253,  even  if 
the  former  section  be  construed  in  accordance  with  the  defendant's 
contention.  But  that  contention,  as  we  read  the  cases,  has  not  here- 
tofore been  upheld  by  the  courts.  The  defendant  cites  no  decision  in 
point,  and  none  has  otherwise  come  to  our  notice.  In  general,  it 
may  be  said  that  the  authorities  tend  to  sustain  a  contrary  conclusion. 
Among  the  illustrative  cases  are  Dollar  Savings  Bank  v.  United  States, 
supra,  Dandelet  v.  Smith,  85  U.  S.  (18  Wall.)  642,  21  L.  Ed.  758, 
Hart  V.  United  States,  95  U.  S.  318,  24  L.  Ed.  479,  King  v.  United 
States,  99  U.  S.  229,  25  L.  Ed.  373,  United  States  v.  Guest,  143  Fed. 
456,  74  C.  C.  A.  590,  United  States  v.  Sisk,  176  Fed.  885,  100  C.  C. 
A.  355,  and  the  recent  case  in  this  court,  United  States  Fidelity  & 
Guaranty  Co.  v.  United  States,  220  Fed.  592,  136  C.  C.  A.  50,  de- 
cided November  28,  1914. 

[3]  An  earnest  argument  is  made  that  under  the  facts  and  circum- 
stahces  here  disclosed  it  is  unconscionable  for  the  government  to  ex- 
tort from  defendant  the  large  sum  for  which  this  suit  is  brought ;  but, 
even  if  this  charge  be  true,  it  would  not  avail  as  a  defense  to  the 
pending  action.  In  the  nature  of  the  case  it  must  happen  that  the 
enforcement  of  contract  obligations,  as  well  as  legislative  enactments, 
will  now  and  then  work  hardship  and  seem  to  be  highly  inequitable. 
This  may  be  an  instance  in  point,  but  there  is  no  warrant  for  our  in- 
terference on  that  ground,  if  proof  is  made  of  legal  liability. 

We  are  of  opinion  that  the  government  was  entitled  to  have  its 
case  submitted  to  the  jury,  and  the  judgment  must  therefore  be  re- 
versed, and  the  cause  remanded  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

Reversed. 


(221  Fed.  30) 

WEST  V.  EDWARD  RUTLEDGE  TIMBER  CO.  et  aL 

(Circuit  Ck)urt  of  Appeals,  Ninth  Circuit    February  15,  1915.) 

No.  2416. 

Public  Lands  (@=>82 — Selection  op  Unsubveted  Lieu  Lands — Sufficiknct 
OF  Derignation. 

Act  March  2,  1899,  e.  377,  30  Stat  993  (Comp.  St  1913,  §§  5223-5226) 
establishing  Mt  Rainier  National  Park,  by  section  3  authorized  the 
Northern  Pacific  Railroad  Company,  on  conveying  to  the  United  States 
lands  in  the  reservation  theretofore  granted  to  said  company  to  select  In 
lieu  thereof  an  equal  quantity  of  nonmineral  public  land  not  reserved, 
and  to  which  no  adverse  rights  had  attached,  lying  in  any  state  through 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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which  the  railroad  ran;  and  section  4  provided  that,  "in  case  the  tract 
so  selected  shall  at  the  time  of  selection  be  unsurveyed,  the  list  filed  by 
the  company  at  the  local  land  office  shall  describe  such  tract  In  such  man- 
ner as  to  designate  the  same  with  a  reasonable  degree  of  certainty." 
Held  that,  in  view  of  prior  rules  of  the  Land  Department  governing  simi- 
lar cases,  and  in  the  absence  of  any  specific  regulation  under  said  act,  a 
designation  in  a  list  of  unsurveyed  land  filed  by  the  company  of  a  tract 
according  to  the  description  by  which  it  would  be  known  when  surveyed 
was  legally  sufficient,  where  the  tract  was  within  three  miles  of  a  sur- 
veyed township  and  could  be  then  located  with  approximate  certainty. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent.  Dig.  S§  236,  253- 
256;  Dec.  Dig.  <S=»82.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  District  of  Idaho ;  Frank  S.  Dietrich,  Judge. 

Suit  in  equity  by  Andrew  West  against  the  Edward  Rutledge  Tim- 
ber Company  and  the  Northern  Pacific  Railway  Company.  Decree 
for  defendants,  and  complainant  appeals.    Affirmed. 

For  opinion  below,  see  210  Fed.  189. 

A.  H.  Kenyon  and  Seabury  Merritt,  both  of  Spokane,  Wash.,  for  ap- 
I)ellant. 

James  B.  Kerr,  of  Portland,  Or.,  and  Stiles  W.  Burr  and  Horace 
H.  Glenn,  both  of  St.  Paul,  Minn.,  for  appellee  Edward  Rutledge  Tim- 
ber Co. 

E.  J.  Cannon,  of  Spokane,  Wash.,  and  Charles  W.  Bunn  and  Charles 
Donnelly,  both  of  St.  Paul,  Minn.,  for  appellee  Northern  Pacific  Ry.  Co. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

WOLVERTON,  District  Judge.  This  is  a  suit  by  Andrew  West  to 
have  the  defendant  Edward  Rutledge  Timber  Company  declared  a  trus- 
tee of  the  title  to  the  S.  E.  V^  of  section  20,  township  44  N.,  range  3  E., 
Boise  meridian,  situate  in  the  state  of  Idaho,  for  his  use.  The  North- 
em  Pacific  Railway  Company,  the  successor  to  the  Northern  Pacific 
Railroad  Company,  with  a  view  to  making  lieu  selections  in  pursuance 
of  the  act  of  March  2,  1899,  filed  in  the  United  States  Land  Office 
at  Coeur  d*Alene,  Idaho,  on  June  21,  1901,  its  selection  list  No.  61,  des- 
ignating for  selection  tracts  of  land  "when  surveyed"  to  be  described, 
among  others,  all  of  section  20,  township  44  N.,  range  3  E.,  Boise  merid- 
ian. Later,  to  wit,  on  July  31,  1905,  the  company  filed  its  new  selection 
list,  describing  the  land  definitely  by  its  legal  subdivisions.  The  plat 
of  the  government  survey  of  township  44  was  filed  in  the  local  land 
office  July  17,  1905.  Patent  was  issued  by  the  government  October  13, 
1910.  The  timber  company  is  the  successor  to  the  Northern  Pacific 
Railway  Company.  When  the  first  selection  list  was  filed  township  45 
N.,  range  3  E.,  the  one  next  on  the  north  of  44,  had  been  surveyed  and 
the  plat  filed  in  the  local  land  office. 

West  settled  upon  the  quarter  section  above  described  May  15, 
1903,  having  bought  out  John  Hanson,  who  had  previously  settled  on 
the  tract  and  made  -some  improvements  thereon.  West  continued  his 
residence,  making  further  improvements,  and  on  July  17,  1905,  filed  in 
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the  local  land  office  an  application  to  make  homestead  entry  of  the 
land,  which  was  rejected  by  the  register  and  receiver  on  the  ground 
that  the  Northern  Pacific  Railway  Company  had  previously  made  se- 
lection of  the  same  by  their  list  No.  61,  in  pursuance  of  the  act  of 
March  2,  1899,  which  rejection  was  subsequently  approved  by  the 
Commissioner  of  the  General  Land  Office,  and  later  by  the  Secretary 
of  the  Interior. 

The  act  of  March  2,  1899  (30  Stat.  993),  is  an  act  to  set  aside  certain 
public  lands  to  be  known  as  the  Mt.  Rainier  National  Park.  By  sec- 
tion 3  the  Northern  Pacific  Railroad  Company,  upon  relinquishing 
to  the  government  lands  comprised  by  the  park  which  had  been  there- 
tofore granted  to  the  railroad  company,  was  authorized — 
**to  select  an  equal  quantity  of  nonmineral  public  lands,  so  classified  as  non- 
mineral  at  the  time  of  actual  government  survey,  which  has  been  or  shall  be 
made,  of  the  United  States  not  reserved  and  to  which  no  adverse  right  or 
claim  shall  have  attached  or  have  been  initiated  at  the  time  of  the  making  of 
such  selection,  lying  within  any  state  into  or  through  which  the  raUroad  of 
said  Northern  Pacific  Railroad  Company  runs,  to  the  extent  of  the  lands  so 
relinquished  and  released  to  the  United  States." 

Section  4  provides: 

"That  upon  the  filing  by  the  said  railroad  company  at  the  local  land  oflice 
of  the  land  district  in  which  any  tract  of  land  selected  and  the  payment  of 
the  fees  prescribed  by  law  in  analogous  cases,  and  the  approval  of  the  Sec- 
retary of  the  Interior,  he  shall  cause  to  be  executed,  in  due  form  of  law,  and 
deliver  to  said  company,  a  patent  of  the  United  States  conveying  to  it  the 
lands  so  selected.  In  case  the  tract  so  selected  shall  at  the  time  of  selection 
be  unsurveyed,  the  list  filed  by  the  company  at  the  local  land  office  shall  de- 
scribe such  tract  in  such  manner  as  to  designate  the  same  with  a  reasonable 
degree  of  certainty ;  and  within  the  period  of  three  months  after  the  lands 
including  such  tract  shall  have  been  surveyed  and  the  plats  thereof  filed  by 
said  local  land  office,  a  new  selection  list  shall  be  filed  by  said  company,  de- 
scribing such  tract  according  to  such  survey ;  and  in  case  such  tract,  as 
originally  selected  and  described  in  the  list  filed  in  the  local  land  office,  shall 
not  precisely  conform  with  the  lines  of  the  official  survey,  the  said  com- 
pany shall  be  permitted  to  describe  such  tract  anew,  so  as  to  secure  such  con- 
formity." 

To  prevail,  the  plaintiff  must  sustain  the  position  that  the  description 
contained  in  the  railway  company's  selection  list  first  filed  was,  as  mat- 
ter of  law,  insufficient  to  support  the  selection,  for  if  it  depended  on 
a  matter  of  fact  the  controversy  would  be  settled  by  the  judgment 
of  the  Land  Department  in  rejecting  the  application  of  West  for  home- 
stead entry  and  approving  the  selection  of  the  railway  company.  "It 
has  undoubtedly  been  affirmed  over  and  over  again,"  says  the  Supreme 
Court,  "that  in  the  administration  of  the  public  land  system  of  the 
United  States  questions  of  fact  are  for  the  consideration  and  judgment 
of  the  Land  Department,  and  that  its  judgment  thereon  is  final."  Bur- 
fenning  v.  Chicago,  St.  Paul,  etc.,  Ry.,  163  U.  S.  321^  323,  16  Sup.  Ct. 
1018,  1019  (41  L.  Ed.  175). 

It  would  seem  that  the  Land  Department  had  not,  prior  to  the  time 
that  the  railway  company  filed  its  first  selection  list.  No.  61,  adopted 
or  promulgated  any  rules  or  regulations  prescribing  the  manner  of 
describing  lands  sought  to  be  selected  by  the  railway  company  under 
the  specific  act  of  March  2,  1899.  Rules  were  prescribed  by  the  Land 
Department  relative  to  the  selection  of  lieu  lands  by  the  Northern  Pa- 
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cific  Railroad  Company,  or  its  grantee,  under  the  act  of  July  1,  1898,  by 
which  it  was  required  that : 

"The  selection  must  be  of  the  whole  or  some  legal  subdivision  of  a  desig- 
nated odd-numbered  section,  so  that  the  public  survey  when  made  will  give 
Identity  to  the  land  selected." 

And,  further,  that : 

"Selections  of  unsurveyed  lands  by  an  individual  claimant  must  be  desig- 
nated according  to  the  description  by  whicW  they  will  be  known  when  sur- 
veyed, if  that  be  practicable,  or,  if  not  practicable,  by  giving  with  as  much 
precision  as  possible  the  locality  of  the  tract  with  reference  to  known  land 
marks,  so  as  to  admit  of  its  being  readily  identified  when  the  lines  of  sur- 
vey come  to  be  extended." 

These  rules  were  promulgated  February  14, 1899, 28  Land  Dec.  Dept. 
Int.  103,  108. 

The  statute  itself  provides  that : 

"All  selections  of  unsurveyed  lands  shall  be  of  odd-numbered  sections  to  be 
identified  by  the  suiTey  when  made." 

At  a  later  date,  namely,  May  9,  1899,  the  Department  promulgated 
another  rule  relating  specifically  to  lieu  selections  connected  with  forest 
reserves  (the  act  allowing  such  selections  having  been  adopted  June 
4,  1897  [30  Stat.  36]),  which  provides: 

"Every  selection  of  unsurveyed  land  must  designate  the  same  according  to 
the  description  by  which  it  will  be  known  when  surveyed,  if  that  be  prac- 
ticable, or,  if  not  practicable,  must  give,  with  as  much  precision  as  possible, 
the  locaUty  of  the  tract  with  reference  to  known  landmarks,  so  as  to  admit 
of  its  being  readily  identified  when  the  lines  of  public  survey  come  to  be  ex- 
tended."   28  Land  Dec.  Dept  Int.  521,  523. 

The  adoption  of  the  latter  rule  seems  to  have  been  made  necessary 
by  a  previous  decision  of  the  Land  Department  holding  that  unsur- 
veyed as  well  as  surveyed  lands  were  subject  to  lieu  selection  under 
the  act  of  June  4,  1897.  F.  A.  Hyde  et  al.,  28  Land  Dec.  Dept.  Int. 
284. 

These  rules  were  in  effect,  therefore,  when  the  railway  company 
made  its  selection  No.  61,  but  were  framed,  as  we  have  seen,  with 
specific  reference  to  the  acts  of  June  4,  1897,  and  July  1,  1898.  But  by 
virtue  of  their  general  terms  the  rules  may  readily  have  been  made 
applicable  to  the  selection  of  all  unsurveyed  lands. 

On  February  21,  1908,  the  Interior  Department  issued  a  circular  in 
terms  applicable  to  all  forms  of  scrip,  warrants,  certificates,  soldiers' 
additional  homestead  rights,  and  lieu  selections,  of  whatever  kind,  which 
provided  for  the  posting  on  the  land  of  notice  of  the  selection  applica- 
tion or  entry,  the  same  to  govern  on  and  after  April  1,  1908.  36  Land 
Dec.  Dept.  Int.  278. 

On  November  3,  1909,  the  Commissioner  of  the  General  Land  Of- 
fice, in  order  to  remedy  the  confusion  and  uncertainty  arising  from  ap- 
plications and  selections  for  filings  and  locations  upon  unsurveyed 
public  lands,  promulgated  another  rule  prescribing  that  such  selection, 
filing,  or  location  must  contain  a  description  of  the  land  by  metes  and 
boimds,  with  courses,  distances,  monuments,  and — 

'the  approximate  description  of  the  land,  by  section,  township,  and  range,  as 
it  will  appear  when  surveyed  must  be  furnii^ed,  or,  if  this  cannot  be  done,  an 
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affidavit  must  be  filed  setting  forth  a  valid  reason  therefor."    38  Land  Dec. 
Dept.  Int.  287. 

This  in  the  way  of  tracing  the  history  of  the  promulgation  of  rules 
by  the  Land  Department  as  it  relates  to  describing  lands  in  filings  by 
entrymen  and  in  lieu  selections.  It  stands  to  reason  that  none  of  these 
rules  can  have  a  retroactive  effect,  and  persons  making  filings  and  se- 
lections prior  to  their  promulgation  cannot  be  charged  with  their  ob- 
servance. Such  has  been  the  practice  and  ruling  of  the  Land  De- 
partment. Hanson  et  al.  v.  Northern  Pacific  Ry.  Co.,  38  Land  Dec. 
Dept.  Int.  491;   F.  A.  Hyde  et  al.,  40  Land  Dec.  Dept.  Int.  284. 

The  question  as  to  the  sufficiency  of  a  selection  descriptive  in  terms 
of  future  survey  came  up  in  the  Land  Department  in  the  Hanson 
Case,  and  was  determined  in  the  affirmative.  There  was  involved 
in  the  case  the  W.  1/2  of  the  S.  W.  14,  the  N.  E.  V4.  of  the  S.  W.  %, 
and  the  N.  W.  i^  of  the  S.  E.  l^  of  section  21,  township  44,  a  section 
lying  alongside  of  the  section  comprising  the  lands  in  dispute  here. 
In  a  recent  case,  Daniels  v.  Northern  Pacific  Ry.  Co.,  decided  August 
3,  1914,  the  Department  has  affirmed  its  holding  in  the  Hanson  Case, 
and  by  express  terms  overrules  the  case  of  F.  A.  Hyde  et  al.,  supra, 
so  much  relied  upon  by  counsel  for  plaintiflF  in  support  of  the  opposite 
view.  In  the  Hanson  Case  it  does  not  appear  that  any  proximate 
township  or  other  government  line  had  been  run  at  the  time  of  mak- 
ing the  selection,  and  still  it  was  held  that  a  selection  by  description 
in  terms  of  future  survey  was  sufficient.  The  learned  Assistant  Secre- 
tary who  rendered  the  decision  had  cause  to  remark  that : 

**The  practice  of  describing  unsurveyed  land  in  terms  of  a  future  survey 
thereof  has  been  in  existence  for  many  years,  and  was  never  chaUenged  prior 
to  the  decision  of  F.  A.  Hyde  et  al.,  supra." 

From  the  foregoing  it  not  only  appears  that  the  practice  of  describ- 
ing lands  for  entry  or  selection  in  terms  of  future  survey  has  been 
sanctioned  by  the  rules  and  regulations  of  the  Land  Department  and 
its  decisions,  but  by  statute,  though  it  has  latterly  been  considered  the 
better  practice  to  require  a  more  particular  description.  Thus  we  are 
thrown  back  to  the  primary  inquiry,  whether  the  description  contained 
in  the  railway  company's  selection  designates  the  tract  with  a  reason- 
able degree  of  certainty,  notwithstanding  the  practice  and  decisions  of 
the  Land  Department.  The  decisions  of  the  Land  Department  as  to 
its  own  authority  are  entitled  to  respect  and  are  persuasive;  but  if 
the  Department  has  exceeded  its  power  its  acts  are  coram  non  judice 
and  void.  Of  course,  when  the  law  has  declared  what  is  a  sufficient 
description  it  must  be  held  to  be  controlling.  That  Congress,  as  it  did 
by  the  act  of  July  1,  1898,  and  that  the  Land  Department,  as  it  did 
by  its  earlier  rules  and  regulations,  and  its  rulings  and  decisions,  should 
have  regarded  a  description  in  terms  of  future  survey  as  sufficient, 
is  strongly  persuasive  of  its  legal  sufficiency. 

It  may  be  conceded,  in  so  far  as  it  respects  this  case,  that  a  descrip- 
tion of  a  section  or  a  quarter  section  by  legal  subdivisions  in  the  fast- 
nesses of  the  Cascades  or  Rocky  Mountain  ranges,  far  distant  from 
any  government  survey,  or  evea  generally  that  a  description  in  terms 
of  future  survey,  is  not  such  a  description  as  is  contemplated  by  the 


Digitized  by 


Google 


WEST  V.  EDWARD  EUTLEDGE  TIMBER  CO.  561 

statute.  What  may  be  a  sufficient  description  for  designating  the  tract 
under  one  set  of  circumstances  might  be  wholly  insufficient  under  an- 
other. Every  one  is  presumed  to  know  the  method  by  which  govern- 
ment surveys  are  made,  and  what  is  meant  by  township  and  range, 
and  what  by  section  and  quarter  section,  or  other  legal  subdivisions, 
and  the  relation  of  one  township  to  another  and  of  one  section  with 
its  subdivisions  to  another.  So  that,  for  instance,  if  township  2  N. 
is  surveyed,  and  a  tract  is  described  as  section  1  in  township  1  N., 
there  could  be  no  question  that  the  tract  was  designated  with  a  rea- 
sonable degree  of  certainty.  It  would  be  the  section  immediately  south 
of  surveyed  section  36  in  township  2  N.  It  is  a  maxim  that  that  is 
certain  which  can  be  made  certain,  and  its  application  would  make 
the  result  perfectly  manifest.  Section  1  in  that  case  would  be  tied 
directly  to  fixed  monuments,  to  wit,  the  southeast  corner  of  township 
2,  and  the  southeast  and  southwest  comers  of  section  36  in  that  town- 
ship.   To  designate  signifies: 

"To  mark  out  or  indicate  by  visible  lines,  marks,  description,  name,  or 
something  known  and  determinate."    Century  Dictionary. 

A  description  by  legal  subdivision  is  a  perfectly  intelligible  designa- 
tion of  a  tract  of  land,  so  it  must  follow  that  a  description  which  >yill 
be  a  legal  subdivision  when  surveyed,  if  lying  adjoining  a  subdivision 
already  surveyed,  is  also  a  perfectly  intelligible  description;  and  any 
one  at  all  familiar  with  the  government  surveys  could  not  be  mistaken 
as  to  what  was  meant  by  the  designation,  and  would  be  ready  to  locate 
the  premises.  Such  a  description  would  be  absolutely  good  in  a  con- 
tract or  deed,  and  would  convey  title. 

Now,  if  we  move  away  a  step  farther  from  the  established  survey, 
and  describe  the  tract  to  be  selected  as  section  12,  township  1  N., 
it  would  not  be  a  difficult  task  to  set  foot  on  the  land  and  determine 
accurately  its  limitations.  There  would  still  be  a  reference  back  or 
a  tying  back  to  section  36,  township  1  N.  But  the  farther  the  remove 
from  an  established  survey,  it  stands  to  reason,  the  greater  will  be 
the  difficulty  of  setting  foot  on  the  identical  tract,  until  eventually  no 
reasonable  being  could  expect  another  to  tie  back  to  a  known  surety 
for  the  purpose  of  identification. 

Section  20,  the  tract  designed  to  be  selected  by  the  railway  com- 
pany, is  situate  three  miles  south  of  section  32  in  township  45,  a  sur- 
veyed township,  and  could  be  readily  located  from  such  survey,  al- 
though in  a  rough  country,  so  that  one  could  not  widely  mistake  the 
premises  on  the  ground.  In  fact,  Olaf  Edin,  who  helped  run  the  ex- 
terior lines  of  the  West  claim  in  1901,  says: 

"We  undertook  to  tie  them  up  to  the  government  lines,  which  had  already 
been  run,  as  near  as  we  could." 

The  selection  list  was  filed  in  the  local  land  office,  and  this  was  no- 
tice to  all  parties  that  the  railway  company  claimed  the  land,  if  its 
designation  of  the  tract  was  legally  sufficient. 

The  purpose  of  the  statute  was  not  that  the  selector  should  so  de- 
scribe the  land  as  that  the  government  could  make  its  patent  by  such 
description,  for  it  contemplates  that  the  land  shall  be  described  anew 
136  C.C.A.— 36 
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when  surveyed  by  legal  subdivisions,  and  that  the  patent  shall  carry 
that  description.  An  exact  description  is  therefore  unimportant,  but 
the  applicant  must  designate  the  tract  designed  to  be  selected  with 
a  reasonable  degree  of  certainty.  The  filing  of  the  first  list  is  in  a 
sense  preliminary  to  obtaining  the  patent.  It  initiates  the  right,  and 
not  as  much  particularity  and  exactness  is  ordinarily  required  as  where 
final  stages  are  to  be  observed  in  clearing  up  and  completing  the  trans- 
action. In  fact,  by  contemplation  of  the  statute,  the  new  selection  is 
required  to  conform  with  the  established  survey,  and  thus  to  correct 
the  description  in  the  primary  selection.  By  reasonable  intendment, 
therefore,  we  are  impressed  that  the  description  contained  in  the  rail- 
way company's  list  No.  61,  under  the  conditions  prevailing  of  the  sur- 
vey of  township  45  to  the  north  and  the  proximity  of  the  land  in  ques- 
tion thereto,  designated  the  land  with  a  reasonable  degree  of  certainty, 
and  must  be  held  sufficient  as  a  matter  of  law. 

It  is  urged  that  Congress  must  have  intended  a  more  particular 
description  than  one  in  terms  of  future  survey  by  reason  of  the  use 
of  different  language  in  denoting  the  manner  of  description  in  the  act 
of  March  2,  1899,  from  that  employed  in  the  act  of  July  1,  1898.  But, 
if  this  be  true  as  a  general  rule,  nevertheless,  for  the  reasons  above 
stated,  the  description  in  the  present  case  in  terms  of  future  survey, 
under  the  conditions  existing,  designates  the  land  sought  to  be  selected 
with  a  reasonable  degree  of  certainty. 

That  being  the  single  question  urged  here  for  our  decision,  the  de- 
cree of  the  District  Court  is  affirmed,  with  costs  to  the  respondents. 


(221  Fed.  36) 

In  re  KNOX  et  aL 

In  re  CHARLES  McDONALD  MARBLE  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  12,  1915.) 

No.  2727. 

1.  Bankbuptct  <S=>127  —  Trustee  —  Appointment  by  Refebek  ob  Coubt  — 

"Court." 

Within  Bankr.  Act  July  1,  1898,  c.  641,  §  2  (17),  30  Stat  545  (Comp. 
St  1913,  §  9586),  autho.rizlng  courts  of  bankruptcy  to  appoint  trustees 
pursuant  to  the  recommendation  of  creditors,  or  when  they  neglect  to 
recommend  the  appointment  of  trustees,  and  section  44  (section  9628),  pro- 
viding that  the  creditors,  at  their  first  meeting  after  the  adjudication, 
shall  appoint  a  trustee,  and  that,  if  they  do  not  appoint  a  trustee,  the 
court  shall  do  so,  the  referee  is  included  in  the  term  "court" 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  183;  Dec- 
Dig.  <@=»127. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Court] 

2.  Bankruptcy   <@=>125—Tbusteb— Election   by   Cbeditobs— Postponement 

OF  Elfxtion. 

At  the  first  meeting  of  the  creditors  of  a  bankrupt  objections  were 
filed  to  a  majority  in  amount  of  the  claims.  Thirteen  creditors,  repre- 
senting claims  constituting  a  majority  in  amount  if  the  disputed  claims 
were  excluded,  but  a  minority  if  such  claims  were  included,  voted  foi- 

^=»For  other  cases  see  same  topic  A  KEY-NUMBER  in  aU  Key-Numbered  Digests  &  Indexe* 
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one  person  as  trustee,  and  eight  creditors,  including  those  whose  claims 
were  disputed,  for  another  person.  Held,  that  the  referee  had  authority 
to  postpone  the  meeting  until  the  objections  to  such  claims  could  be  heard 
and  decided,  and  where  he  did  adjourn  the  meeting,  and  from  time  to 
time  heard  evidence  as  to  such  claims,  the  election  proceeding  at  such 
meeting  should  be  treated  as  tentativa 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  170,  180, 
181,  183, 184;   Dec.  Dig.  <S=>125.] 

8.  Bankruptcy  <g=>127 — Trustee — Appointment  by  Referee  or  Court. 

Under  Bankr.  Act,  §§  2  (17),  44,  where  the  referee  postponed  the  elec- 
tion of  a  trustee  in  bankruptcy  because  objections  were  filed  to  a  majority 
in  amount  of  the  claims,  and  after  a  delay  of  six  weeks,  during  which 
considerable  evidence  as  to  such  claims  had  been  heard,  it  appeared  that 
considerable  further  evidence  would  be  presented,  that  it  was  essential 
for  the  best  interests  of  all  creditors  that  a  trustee  be  appointed  to  take 
charge  of  and  administer  the  estate  and  collect  various  claims,  that  a 
delay  would  jeopardize  the  best  interest  of  the  creditors,  that  the  parties 
had  been  unable  to  agree  upon  the  appointment  of  a  trustee  though  re- 
quested, and  that  the  referee  deemed  such  appointment  absolutely  neces- 
sary for  the  interests  of  all  creditors,  he  had  ample  power  to  appoint  a 
disinterested  person  as  trustee,  and  did  not  abuse  his  discretion  in 
doing  so. 

[Ed.  Note. — Fop  other  cases,  see  Bankruptcy,  Cent  Dig.  |  183;  Dec. 
Dig.  <@=»127.] 

Petition  for  Revision  of  Order  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Ohio;  John  E.  Sater  and  Howard 
C.  HoUister,  Judges. 

In  the  matter  of  the  Charles  McDonald  Marble  Company,  bankrupt 
On  petition  by  John  H.  Knox  and  others  to  revise  an  order  affirming 
the  referee's  appointment  of  a  trustee.    Affirmed. 

Everett  Moses,  of  Knoxville,  Tenn.,  for  petitioner. 
S.  D.  Rouse,  of  Covington,  Ky.,  for  respondent. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  Proceedings  under  section  24b  of  the  Bankruptcy 
Act  (Comp.  St.  1913,  §  9608),  to  revise  an  order  of  the  District  Court 
affirming  the  referee's  appointment  of  a  trustee  in  bankruptcy. 

The  first  meeting  of  creditors  following  the  adjudication  of  bank- 
ruptcy was  held  October  8,  1914,  a  receiver  having  been  previously  ap- 
pointed. At  this  meeting  21  (perhaps  22)  claims  were  "presented  for 
proof  and  allowance."  Written  objections  against  2  of  the  claims  were 
filed,  on  the  ground  that  the  claimants  were  not  creditors,  but  were  pre- 
ferred stockholders.  Written  objections  were  also  filed  (and  afterwards 
insisted  upon)  against  2  other  claims,  including  that  of  the  First  Nation- 
al Bank  of  Covington  and  Mr.  Jones.  For  the  purposes  of  this  opin- 
ion, we  disregard  objections  not  in  writing,  as  wdl  as  those  not  insisted 
upon. 

The  referee  regarded  it  impracticable  to  hear  at  that  sitting  all  of 
the  evidence  on  the  objections  to  claims,  and  directed  that  an  election 
be  had.  Thirteen  creditors,  representing  in  the  aggregate  nearly  $13,- 
000  (including  the  two  alleged  preferred  stockholders),  voted  for  Mr. 
Lehman  as  trustee ;  eight  creditors  (including  the  bank  and  Mr.  Jones), 

^=»For  oUier  cases  see  same  topic  A  KBT-NUMBBK  in  all  Key-Numbered  Digests  A  Indexes 
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whose  claims  aggregated  upwards  of  $48,000,  voted  for  Mr.  Simpson — 
the  bank's  claim  being  upwards  of  $41,0(30.  The  referee  declared  that 
no  election  was  had,  because  no  candidate  had  received  the  votes  of  a 
majority  both  in  interest  and  amount ;  and  counsel  representing  the  ob- 
jections against  the  claims  of  the  bank  and  Jones  asking  to  present  evi- 
dence thereon,  with  a  view  to  the  entire  rejection  of  those  claims,  the 
referee  fixed  a  time  for  hearing  evidence  and  adjourned  over  until  an- 
other day,  when  the  hearing  of  testimony  was  begun.  The  hearing  was 
continued  from  time  to  time  until  November  21st,  when  the  referee  ap- 
pointed Mr.  Mack  as  trustee ;  this  appointment  being  the  subject  of  this 
review. 

The  referee's  certificate  to  the  District  Court  shows,  in  substance,  the 
facts  already  stated,  as  also  that  "very  much  evidence"  was  heard  and 
"very  much  time"  consumed  thereby,  and  that  it  was  apparent  to  the 
referee  that  the  objectors  would  present  considerable  further  evidence; 
that  the  claimants  must  be  allowed  to  present  their  side,  possibly  in- 
volving rebutting  evidence ;  that  it  appeared  to  him  that  it  was  "essen- 
tial and  for  the  best  interests  of  all  the  creditors"  that  a  trustee  be  ap- 
pointed to  take  charge  of  and  administer  the  estate  "and  prosecute  the 
collection  of  the  various  claims  due  to  the  bankrupt" ;  that  delay  in  the 
hearing  of  objections  to  claims  and  the  continued  taking  of  testimony 
thereon  would  jeopardize  the  best  interests  of  the  creditors ;  that  the 
parties  had  been  unable  to  agree  upon  the  appointment  of  a  trustee,  al- 
though so  requested  by  the  referee  on  a  number  of  occasions ;  and,  in- 
deed, that  the  referee  deemed  such  appointment  "absolutely  necessary 
for  the  interests  of  all  the  creditors  of"  the  estate. 

[1-3]  The  only  practical  question  is  whether  it  was  competent  for 
the  referee,  in  the  circumstances  stated,  to  make  this  appointment.  By 
section  2,  subd.  17,  of  the  Bankruptcy  Act  referees  are  authorized  to 
appoint  trustees  "pursuant  to  the  recommendation  of  creditors,  or  when 
they  neglect  to  recommend  the  appointment  of  trustees."  By  section 
44  creditors  are  given  the  right,  at  the  first  meeting  after  the  adjudica- 
tion, to  appoint  a  trustee  or  trustees,  with  the  proviso  that,  "if  the 
creditors  do  not  appoint,  *  *  *  the  court  shall  do  so."  Obviously, 
the  referee  is  included  in  the  term  "court."  We  think  the  circumstanc- 
es called  for  the  exercise  by  the  referee  of  a  sound  discretion  in  deter- 
mining his  action.  Objections  having  been  made  to  claims  represent- 
ing a  majority  of  creditors  in  amount,  the  referee  clearly  had  authority 
to  postpone  the  meeting  until  the  objections  could  be  heard  and  decid- 
ed. In  re  McGill  (C.  C.  A.  6)  106  Fed.  57,  65,  45  C.  C.  A.  218.  The 
petitioner,  therefore,  cannot  insist  that  Mr.  Lehman  was  elected  on 
October  8th.  On  the  other  hand,  we  may  put  out  of  the  case  the  sug- 
gestion that  the  referee  had  the  right  to  make  an  appointment  upon  that 
date  upon  the  sole  theory  that  the  creditors  had  failed  to  elect  because 
no  candidate  had  received  the  votes  of  a  majority  in  number  and 
amount.  See  Loveland  on  Bankruptcy  (4th  Ed.)  p.  588,  and  note  10. 
The  claims  of  Mr.  Jones  and  the  bank  had  not  been  allowed,  and  with- 
out them  Mr.  Simpson  had  no  majority  in  amount,  and  only  allowed 
claims  could  be  voted.  In  view  of  the  history  of  the  case,  we  need  not 
decide  whether  the  referee  had  power  to  allow  those  claims  "provision- 
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ally"  for  voting  purposes — a  power  not  formally  assumed  by  the  ref- 
eree, but  only  by  implication,  at  the  most.  We  think  the  election  pro- 
ceeding of  October  8th,  in  view  of  what  occurred  later,  should  be  treat- 
ed as  tentative;  and  the  objection  that  the  president  of  the  bank  couldf 
not  vote  its  claim  without  express  power  of  attorney  becomes  at  least 
immaterial. 

Accepting,  as  we  must,  the  referee's  recital  of  existing  conditions, 
the  situation  on  November  21st  was  urgent.  The  objections  to  claims 
had  already  caused  six  weeks  delay,  and  the  end  was  not  in  sight.  The 
circumstances  demanded  an  immediate  selection  of  a  trustee.  The  ref- 
eree was  put  to  a  choice  of  three  courses :  (1)  To  continue  the  existing 
condition  indefinitely,  to  the  detriment  of  the  estate ;  or  (2)  to  have  an 
election  at  which  the  majority  of  creditors  in  amount  would  be  disfran- 
chised ;  or  (3)  to  make  an  appointment  himself.  Presumably  the  tes- 
timony this  far  taken  did  not  make  likely  the  ultimate  rejection  of  this 
majority  in  amount  of  claims,  and,  if  such  was  the  situation,  the  referee 
was  not  bound  by  any  hard  and  fast  rule  to  disfranchise  this  majority. 
Although  the  creditors  are,  by  the  Bankruptcy  Act,  given  control  of  the 
election  under  normal  circumstances,  and  such  control  should  not  light- 
ly be  disturbed,  yet  in  case  of  emergency  the  referee  has,  in  our  judg-^ 
ment,  ample  power  to  appoint  a  trustee — a.  power,  however,  which 
should  be  most  sparingly  exercised.  The  following  authorities  sustain 
more  or  less  effectively  the  existence  of  such  power :  In  re  Cohen  (D. 
C.)  131  Fed.  391 ;  In  re  Publishing  Co.  (D.  C.)  164  Fed.  517;  In  re 
Milne,  Turnbull  &  Co.  (D.  C.)  159  Fed.  280;  In  re  Goldstein  (D.  C.) 
199  Fed.  665 ;  Black  on  Bankruptcy,  §  292 ;  Loveland  on  Bankruptcy 
(4th  Ed.)  p.  588,  and  note  11.  The  decision  of  this  court  in  Re  McGill, 
supra,  is  not,  in  our  judgment,  opposed  to  this  view. 

We  think  that  the  referee's  certificate  shows  that  an  emergency  exist- 
ed requiring  immediate  action,  and  thus  that  there  was  no  abuse  of  dis- 
cretion on  his  part  in  making  the  appointment.  It  is  not  claimed  that 
Mr.  Mack's  appointment  is  favorable  to,  or  in  the  interest  of,  the  bank- 
rupt or  any  faction.  It  appears  to  be  an  entirely  independent  and  dis- 
interested selection.    The  appointment  must  therefore  be  sustained. 

In  reaching  this  conclusion  we  have  found  it  unnecessary  to  consider 
the  so-called  "three  pages"  of  the  certificate  repudiated  by  the  referee,^ 
for  we  have  before  us  the  only  certificate  considered  by  the  District 
Court,  and  the  three  pages  mentioned  are  immaterial,  in  the  view  of 
the  merits  we  have  adopted.  The  subject  of  the  alleged  improper  in- 
clusion of  those  three  pages  is  remitted  to  the  District  Court  for  such 
consideration  as,  in  its  judgment,  the  situation  may  merit. 

The  appeal  taken  December  11,  1914,  by  Knox,  Evans,  et  al.,  from 
the  order  of  the  District  Court  entered  December  5.  1914,  confirming 
the  referee's  appointment  of  trustee,  will  be  docketed  and  dismissed, 
with  costs,  for  the  reason  (without  reference  to  other  reasons)  that  the 
citation  and  transcript  have  not  been  filed  in  this  court  within  the  time 
limited  therefor.  The  other  pending  motions  are  rendered  unimportant 
by  our  conclusion  upon  the  main  question. 

The  order  of  the  District  Court,  affirming  the  referee's  appoint- 
ment  of  trustee,  is  affi,rmed,  with  costs. 
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(221  Fed.  40) 

BONNAH  et  al.  v.  LAKESIDE  S.  S.  CO. 

(Circuit  Court  of  Appeals,  Sixtb  Circuit    March  5,  1915.) 

No.  2570. 

1.  Collision    ^=»43 — Steam    and    Sailing    Vessels    Meeting— Duty    of 

Steameb. 

A  steamer  bound  under  the  rules  to  keep  out  of  the  way  of  a  meeting 
schooner  is  not  justified  in  taking  a  course  which  wUl  barely  clear,  but 
should  allow  a  suflacient  margin  for  safety,  taking  into  consideration  the 
contingencies  of  navigation. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  §t  45-47;  Dec. 
Dig.  <S=»43.] 

2.  Collision  ^=>45 — Steam  and  Sailing  Vessels  Meeting— Fault. 

A  collision  between  a  steamer  and  a  schooner  meeting  in  Detroit  river 
in  the  daytime  during  a  high  wind  ?ield,  on  the  evidence,  due  solely  to  the 
fault  of  the  steamer  in  failing  to  allow  a  sufficient  margin  for  passing 
under  the  weather  conditions,  and  that  the  steamer  was  also  negligent, 
in  that  her  lookout  had  at  the  time  been  temporarily  ordered  from  his 
post 

[Ed.  Note. — ^For  other  cases,  see  Collision,  Cent  Dig.  i  51;  Dec.  Dig. 
<S=»45.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Michigan;   Arthur  J.  Tuttle,  Judge. 

Suit  in  admiralty  for  collision  by  William  Bonnah  and  Laura  Bon- 
nah,  owners  of  the  schooner  John  Schuette,  against  the  steamer  Al- 
.  f red   Mitchell ;    the   Lakeside   Steamship   Company,   claimant.     De- 
cree for  claimant,  and  libelants  appeal.     Reversed. 

F.  H.  Canfield,  of  Detroit,  Mich.,  for  appellants. 
F.  S.  Masten,  of  Cleveland,  Ohio,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  This  is  a  libel  in  admiralty  on  account 
of  the  sinking  of  the  schooner  John  Schuette  through  collision  with 
the  steamer  Alfred  Mitchell  in  the  Detroit  river.  The  schooner  was 
up-bound,  under  sail,  and  loaded  with  about  500  tons  of  coal.  The 
steamer  was  down-bound,  and  carried  2,600  tons  of  iron  ore.  The 
collision  occurred  a  little  below  the  city  of  Detroit,  about  6:30  p.  m. 
of  July  2d.  Until  just  before  the  collision  both  the  schooner  and  the 
steamer  were  sailing  practically  on  the  range,  though  neither  was 
steering  by  the  range.  The  river,  for  at  least  U/^  miles  below  and  3^ 
miles  above  the  point  of  collision,  was  practically  a  straight  course 
and  entirely  unobstructed.  At  the  point  of  collision  (and  generally 
throughout  the  distance  stated)  the  channel  was  one-half  mile  wide, 
extending  at  the  point  of  collision  to  the  American  shore  and  dock 
line.  The  range  was  about  600  feet  east  of  the  American  shore.  At 
the  time  the  two  vessels  sighted  each  other  a  stiflF  gale  was  blowing 
(probably  40  to  50  miles  an  hour),  the  wind  being  west-southwest,  and 
thus  upon  the  port  quarter  of  the  schooner,  which  had  shortened  sail. 

^spFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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There  was  some  rain,  but  the  weather  was  not  thick,  and  a  vessel 
could  readily  be  seen  2  miles  away.  At  about  the  time  the  Mitchell 
seems  to  have  sighted  the  schooner  (perhaps  2  miles  away),  the 
steamer  Columbia,  which  was  an  excursion  boat  (a  four-decker),  was 
slightly  astern  of  or  about  overhauling  the  schooner.  The  Mitchell 
and  Columbia  exchanged  the  usual  port  to  port  passing  signals,  the 
Columbia  passing  the  schooner  on  the  latter's  port  side,  and  after 
passing  made  something  of  a  turn  to  starboard  (how  much  of  a  turn 
is  in  dispute) ;  the  Mitchell  likewise  porting  and  making  a  turn  some- 
what to  starboard,  the  two  steamers  thus  passing  port  to  port.  As 
the  Mitchell  commenced  to  pass  the  Columjbia,  the  latter  cut  the 
schooner  out  of  the  view  of  the  Mitchell's  master,  who  says  he  did 
not  see  the  schooner  again  until  the  Columbia  had  passed,  and  when 
the  schooner  was  about  700  feet  from  and  heading  toward  the  Mitch- 
ell. The  collision  occurred  within  a  few  seconds  after  the  Columbia 
passed;  the  Mitchell's  stem  striking  the  schooner  on  her  starboard 
bow  with  such  effect  that  the  latter  sank  almost  immediately,  at  least 
400  feet,  and  probably  about  500  to  600  feet,  from  the  dock  on  the 
American  shore,  her  crew  having  barely  time  to  escape  in  the  yawl 
boat. 

[  1  ]  Enough  has  been  said  to  show  that  while,  previous  to  the  Colum- 
bia's intervening  between  the  schooner  and  the  Mitchell,  it  cannot 
be  said  that  the  Mitchell  and  the  schooner  would  have  collided,  had 
each  vessel  kept  its  then  course,  yet,  in  view  of  the  nearness  and  di- 
rection of  their  courses,  including  wind  and  weather  and  the  con- 
tingencies of  navigation,  the  situation  did  involve  risk  of  collision. 
The  applicable  rules  of  navigation  are  clear  and  simple.  It  was  the 
duty  of  the  steamer  to  keep  out  of  the  way  of  the  sailing  vessel. 
Act  Aug.  19,  1890,  c.  802,  §  1,  26  Stat.  327,  art.  20  (Comp.  St.  1913, 
§  7859);  Act  Feb.  8,  1895,  c.  64,  §  1,  28  Stat.  648,  rule  19  (Comp. 
St.  1913,  .§  7929).  This  rule  required  the  steamer  to  do  more  than 
merely  to  so  shape  its  course  as  to  pass  the  schooner  without  strik- 
ing it.  Its  duty  was  to  give  the  schooner  a  berth  wide  enough  to  al- 
low a  sufficient  margin  for  safety,  taking  into  account  the  contingen- 
cies of  navigation.  Spencer  on  Marine  Collisions,  §  87,  and  cases 
cited.  A  correlative  obligation,  however,  rested  upon  the  schooner 
to  keep  its  course  (28  Stat.  649,  rule  20  [section  7930]);  and  if  it 
negligently  and  improperly  failed  to  do  so,  and  the  collision  resulted 
therefrom,  the  steamer  is  not  liable;  but,  the  latter  being  under  ob- 
ligation to  keep  out  of  the  schooner's  way,  the  burden  is  upon  it  to 
show  the  prudence  of  its  own  conduct  and  the  negligence  of  the 
schooner.  Spencer  on  Marine  Collisions,  §  93.  Upon  the  question 
of  actual  fault  the  testimony  is  in  hopeless  conflict,  the  crews,  as  usu- 
ally happens,  ''standing  by"  their  respective  ships;  and  a  conclusion 
of  fault  must  rest,  not  upon  absolute  mathematical  demonstration,  but 
upon  the  reasonableness  of  the  respective  theories  as  applied  to  estab- 
lished facts,  under  the  application  of  legal  presumptions  and  the  bur- 
den of  proof. 

The  Mitchell's  claim  is  that  she  kept  her  course  without  variation, 
and  that,  had  the  schooner  not  changed  her  course,  the  two  vessels 
would  have  passed  port  to  port  at  a  safe  distance  apart,  estimated 


Digitized  by 


Google 


568  136  C.  C.  A.  REPORTS 

at  about  200  feet,  and  that  the  collision  was  caused  by  the  schooner's 
taking  a  sharp  and  sudden  sheer  to  port — "shooting"  directly  across 
the  Mitchell's  bows — ^and  with  such  force  and  directness  that  (as 
thought  by  one  of  her  officers)  the  schooner  (had  she  kept  on  the 
sheer)  would  have  gone  clear  to  the  dock  on  the  American  side,  had 
she  not  collided  with  the  Mitchell,  which  saw  the  danger  too  late 
to  avoid  collision.  The  schooner's  navigators,  on  the  other  hand,  in- 
sist that  the  schooner  did  not  sheer,  but  kept  her  course  without  vari- 
ation. 

[2]  The  District  Judge  was  of  opinion  that  the  collision  resulted 
through  the  sheer  on  the  part  of  the  schooner,  that  the  latter  was 
solely  at  fault,  and  dismissed  the  libel.  None  of  the  testimony  was 
taken  before  the  court,  and  such  advantage  as  comes  from  seeing  and 
hearing  the  witnesses  was  absent.  Upon  a  careful  consideration  of 
the  testimony,  we  are  unable  to  agree  with  the  conclusion  of  the 
District  Court.  The  only  important  testimony  from  impartial  sources 
is  that  of  a  watchman  at  the  dock  of  the  Engineering  Company's 
works  (on  the  American  side),  directly  opposite  which  the  collision 
occurred,  and  that  of  the  Columbia's  wheelsman.  These  witnesses 
agree  that  until  after  the  Columbia  had  passed  the  schooner  the  latter 
kept  her  course — to  use  the  wheelsman's  language,  "as  near  as  she 
possibly  could  she  was  running  the  ranges  right  through  there" ;  the 
Columbia,  according  to  the  watchman,  passing  the  schoorfer  at  a  dis- 
tance of  about  100  feet,  and  according  to  the  Columbia's  wheelsman, 
at  a  distance  of  about  200  feet.  The  watchman  says  that  the  Col^ 
umbia,  after  passing  the  schooner,  turned  rather  sharply  across  the 
latter's  bows,  which  accords  with  the  testimony  of  the  schooner's  nav- 
igators. The  Columbia's  wheelsman  says  he  ported  a  little  after  pass- 
ing the  schooner,  and,  in  effect,  that  the  Mitchell  made  the  same 
movement  in  passing  the  Columbia.  The  watchman  says  that  he 
saw  no  sheer  on  the  part  of  the  schooner,  although  admitting  that 
she  might  have  luffed  slightly  into  the  wind  without  his  noticing  it. 
He  seems  to  have  anticipated  the  collision  earlier  than  any  one  else, 
from  the  fact  that  the  regular  courses  of  the  two  boats  seemed  to  be 
coming  together.  The  Columbia's  wheelsman  says  that  when  he 
looked  back  after  passing  the  Mitchell  the  schooner  had  "luffed  up  a 
little  to  the  American  shore,"  and  that  the  Mitchell  "did  not  have 
room  to  pass  her,"  giving  it  as  his  opinion  that,  had  the  schooner  not 
changed  her  course,  the  Mitchell  would  have  passed  her  with  a  clear- 
ance of  easily  200  feet. 

We  are  satisfied  that  the  schooner  did  not  voluntarily  change  her 
course.  She  was  apparently  being  carefully  and  intelligently  navi- 
gated, and  was  not  a  hard  steerer.  The  only  plausible  suggestion 
made  to  account  for  the  alleged  sheering  is  that  it  was  caused  either 
by  the  Columbia's  suction  or  by  the  "blanketing"  of  the  schooner's 
sails  through  the  shutting  off  of  the  wind  while  the  Columbia  passed, 
thus  causing  a  luffing,  or  that  on  passing  the  Columbia  the  schooner 
encountered  an  unusual  puff  of  wind,  which  caused  her  wheelsman  to 
ease  her  off  by  throwing  her  into  the  wind.  It  is  entirely  possible  that 
there  was  some  suction,  or  some  luffing  resulting  from  the  blanket- 
ing of  the  sails ;  it  is  also  possible  that  the  schooner  was  drawn  more 
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into  "the  wind  as  the  result  of  the  weather  met  after  passing  the  Col- 
umbia. Such  slight  change  of  course  on  the  part  of  the  sailing  ves- 
sel might  not  unnaturally  occur  under  existing  conditions,  and  is 
among  the  contingencies  of  navigation  naturally  to  be  anticipated. 
Indeed,  it  is  because  of  the  schooner's  inability  to  control  her  move- 
ments absolutely  that  the  burden  is  put  upon  the  steamer  to  keep  out 
of  the  schooner's  way.  A  slight  change  of  course  resulting  from 
either  of  the  causes  stated  is  consistent  with  the  impartial  testimony 
referred  to.  But  that  the  schooner  took  a  sharp  and  sustained 
sheer — shooting  across  the  river  in  front  of  the  Mitchell  (to  use 
the  characterization  of  each  of  her  three  officers  who  were  sworn) 
— does  not  impress  us  as  reasonable,  except  on  the  theory  that  the 
schooner's  master  completely  lost  his  head,  a  theory  not  sustained  by 
the  evidence.  The  record  indicates  to  us  that  the  Mitchell,  under  the 
circumstances  presented,  failed  to  give  the  schooner  the  wide  berth  de- 
manded, allowing  insufficient  margin  of  safety  to  meet  the  contin- 
gencies of  navigation  which  should  have  been  anticipated.  The  range 
was,  it  is  true,  the  usual  sailing  course  for  both  up  and  down  bound 
vessels;  but  if,  under  the  conditions  existing  here,  the  Mitchell  saw 
fit  to  hug  the  range,  with  several  hundred  feet  of  good  water  on  her 
starboard  hand,  and  2,000  feet  on  her  port  side,  she  did  so  at  the  risk 
of  responsibility  for  collision  of  which  there  was  reasonable  danger. 

The  testimony  on  the  part  of  the  schooner  is  that  the  Mitchell, 
up  to  the  time  her  view  was  cut  off  by  the  Columbia,  was  seen  over 
the  schooner's  starboard  bow.  This  is  corroborated  by  the  testimony 
of  the  Columbia's  wheelsman,  who  likewise  saw  the  Mitchell  over 
the  Columbia's  starboard  bow.  We  think  this  testimony  entirely  cred- 
ible. True,  this  does  not  mean  that  collision  was  bound  to  occur; 
but  it  does  suggest  risk,  and  the  necessity  of  careful  navigating  on 
the  Mitchell's  part.  The  testimony  of  her  officers  is  unsatisfactory 
and  far  from  convincing,  and  lack  of  prudent  navigation  is  strongly 
suggested  by  the  fact  that  at  the  time  of  the  collision,  and  for  quite 
a  little  time  before,  the  Mitchell  was  running  without  a  lookout;  her 
master  having  sent  both  the  lookout  and  the  second  mate  aft  to  look 
after  some  hatch  covers  which  started  to  blow  overboard.  While  this 
errand  was  proper  for  some  one  to  perform,  there  was  no  emergency 
requiring  that  the  lookout  leave  his  post;  and  under  the  circumstances 
presented,  including  the  necessity  of  passing  both  the  Columbia  and 
the  schooner  in  close  quarters,  with  a  gale  blowing,  we  think  the  ab- 
sence of  the  lookout  was  gross  negligence,  which  of  itself  throws  upon 
the  Mitchell  the  burden  of  showing  that  the  coUision  was  not  the  fault 
of  that  vessel.  The  George  W.  Roby  (C.  C.  A.  6)  111  Fed.  601,  612, 
49  C.  C.  A.  481,  and  cases  cited;  Wilder's  S.  S.  Co.  v.  Low  (C.  C. 
A.  9)  112  Fed.  161,  172,  50  C.  C.  A.  473.  True,  the  absence  of  the 
lookout  would  not  make  the  steamer  liable,  if  the  collision  would 
have  occurred  had  the  lookout  been  at  his  post;  but  we  are  unable 
to  reach  the  latter  conclusion. 

The  learned  District  Judge  seems  to  have  been  considerably  im- 
pressed with  the  view  that  the  Columbia  would  have  passed  the 
schooner  on  her  starboard,  rather  than  on  her  port,  side,  had  the 
conditions  been  as  claimed  by  the  schooner;   but,  in  view  of  what  we 
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have  already  said,  we  think  this  condition  not  strongly  significant. 
The  testimony  does  not  satisfactorily  show  that  the  Mitchell's  stem 
struck  the  schooner's  bow  at  a  broad,  rather  than  at  a  sharp,  angle. 
The  wreck  was  blown  to  pieces  as  an  obstruction  to  navigation,  and 
there  is  no  proof  of  her  condition  as  shown  after  she  sank. 

We  are  also  unable  to  see  that  the  collision,  as  claimed  by  the 
Mitchell,  would  necessarily  have  carried  the  latter  toward  the  Canadi- 
an rather  than  the  American  side.  According  to  all  the  testimony, 
the  schooner  was  struck  on  her  starboard  bow,  and  if  the  blow  was 
delivered  while  the  steamer  was  practically  on  the  same  course  as 
the  schooner,  it  seems  to  us  not  unnatural  that  the  latter  would  have 
behaved  as  she  did,  viz.,  her  bow  turned  about  until  she  was  practi- 
cally headed  downstream ;  she  being  carried  but  a  comparatively  short 
distance  out  of  her  course.  We  cannot  escape  the  conviction  that  the 
Mitchell  must  be  held  solely  at  fault  for  the  collision  in  not  keeping 
out  of  the  schooner's  way. 

The  decree  of  the  District  Court  is  accordingly  reversed,  with  costs, 
and  the  cause  remanded,  with  directions  to  enter  the  usual  decree 
establishing  the  Mitchell's  liability,  and  for  an  accounting  of  dam- 
ages. 


(221  Fed.  44) 

CONTINENTAL  SECURITIES  CO.  v.  INTERBOROUGH  RAPID  TRANSIT 

CO.  et  al.  (two  cases). 

(Circuit  Court  of  Appeals,  Second  Circuit    February  9,  1915.) 

Nos.  66,  67. 

1.  Monopolies  ^=»16 — Street  Railroads — Consolidation — Statutory  Pro- 
visions. 

Stock  Corporation  Law  N.  Y.  §  14  (Laws  1890,  c.  564,  §  7,  as  amended 
by  Laws  1892,  c.  688,  §  7,  and  Laws  1897,  c.  384,  §  1),  providing  tliat  no 
domestic  stock  corporation  and  no  foreign  corporation  doing  business  in 
the  state  shall  combine  with  any  other  corporation  or  person  for  the 
creation  of  a  monopoly  or  the  unlawful  restraint  of  trade,  or  for  the  pre- 
vention of  competition  in  any  necessary  of  life,  does  not  apply  to  cor- 
porations subject  to  the  supervision  of  the  Public  Service  Commission, 
and  did  not  render  unlawful  a  corporation  organized  to  purchase  a  con- 
trolling interest  in  corporations  controlling  the  street  surface  railway, 
elevated  railway,  and  subway  systems  of  a  city,  for  the  purpose  of  com- 
bining the  operation  of  such  companies,  even  though  such  combination 
created  a  monopoly,  unlawfully  restrained  trade,  or  prevented  competi- 
tion in  a  necessary  of  life,  in  view  of  Railroad  Law  (Laws  1890,  c.  565, 
as  amended  by  Laws  1892,  c.  676)  §  80,  providing  that  no  railroad,  cor- 
poration or  corporations  owning  or  operating  railroads  whose  roads  run 
on  parallel  or  competing  lines,  except  street  surface  railroad  corpora- 
tions, shall  merge  or  consolidate,  or  enter  into  any  contract  for  the  use 
of  their  respective  roads,  or  lease  them  one  to  the  other,  unless  the  Board 
of  Railroad  Commissioners  (now  the  Public  Service  Commission)  shall 
consent  thereto,  as  this  section  authorizes  railroads  in  cities,  although 
not  street  surface  railways,  to  control  parallel  and  competing  lines  with 
the  consent  of  the  Commission. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  §  12 ;  Dea  Dig. 
C=>16.] 
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2.  Monopolies  ^=»20 — Purchasing  Stock  in  Other  Gobpobations. 

Stock  Corporation  Law  N.  T.  §  52  (Laws  1890,  c.  564,  §  40,  as  amended 
by  Laws  1892,  c  601,  §  1),  authorizing  stock  corporations  to  purchase, 
acquire,  and  hold  the  stocks,  bonds,  and  other  evidences  of  Indebtedness 
of  other  corporations,  If  authorized  by  their  certificate  of  incorporation, 
or  If  the  corporation  whose  stock  Is  so  purchased,  etc.,  is  engaged  in  a 
similar  business,  eta,  does  not  authorize  purchases  of  stock  which  would 
have  the  effect-  of  violating  section  14,  providing  that  corporations  shall 
not  combine  for  the  creation  of  a  monopoly  or  the  unlawful  restraint  of 
trade,  or  for  the  prevention  of  competition  In  any  liecessary  of  life. 
[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  ^=:»20.] 

8.  Monopolies  ^=:»24 — Mebgeb  ob  Consolidation — ^Actions — ^Pabties. 

Where  the  I.  Co.,  controlling  the  elevated  and  subway  systems  of  a  dty, 
after  combining  with  companies  controlling  a  large  part  of  the  street  sur- 
face systems  of  the  city,  by  means  of  a  holding  company  organized  to  ac- 
quire a  controlling  Interest  in  each  company,  paid  higher  dividends  than 
before  such  combination  and  Increased  its  surplus  In  a  large  amount,  a 
person  who  bought  stock  in  the  I.  Co.,  with  knowledge  of  the  Intention 
to  combine  such  companies,  and  who  had  not  suffered  any  special  dam- 
ages or  been  injured  In  any  way  differently  from  the  general  public,  could 
not  assert  the  rights  of  the  public  In  a  suit  to  have  the  holding  company 
declared  an  unlawful  combination  and  monopoly. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  f  17 ;  Dec.  Dig. 
«=>24.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

For  opinion  below,  see  207  Fed.  467. 

J.  Aspinwall  Hodge,  of  New  York  City,  for  appellant. 

Richard  Reid  Rogers,  of  New  York  City,  for  corporate  appellees. 

Nicoll,  Anable,  Lindsay  &  Fuller,  of  New  York  City  (Delancey 
NicoU,  Richard  Reid  Rogers,  and  Albert  J.  Kenyon,  all  of  New  York 
City,  of  counsel),  for  individual  appellees. 

Winthrop  &  Stimson,  of  New  York  City  (Henry  L.  Stimson  and 
George  Roberts,  both  of  New  York  City,  of  counsel),  for  appellee 
Guaranty  Trust  Co. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  These  are  appeals  from  decrees  of  Judge 
Hough  dismissing  the  bill  of  complaint  in  each  suit.  The  precise 
question  involved  having  been  several  times  considered  by  the  federal 
courts  of  this  district,  it  will  not  be  necessary  to  restate  the  facts  at 
length. 

Suit  No.  1:  The  bill  alleges  that  August  Belmont,  representing  a 
controlling  interest  in  the  Interborough  Rapid  Transit  Company,  and 
Thomas  F.  Ryan,  representing  a  controlling  interest  in  the  Metro- 
politan Street  Railway  Company,  agreed  upon  a  plan  to  combine  the 
operation  of  both  companies  in  one  hand.  To  that  end  early  in  1906 
they  caused  the  Interborough  Metropolitan  Company  to  be  organized 
under  the  Business  Corporation  Law  of  the  state  of  New  York,  and 
in  exchange  for  its  securities  transferred  to  it  96  per  cent,  of  the  cap- 
ital stock  of  the  Interborough  Company,  which  controls  the  elevated 
and  subway  systems  of  the  city,  88y2  per  cent,  of  the  capital  stock 
of  the  Metropolitan  Street  Railway  Company,  which  controls  a  large 
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part  of  the  surface  system,  and  98  per  cent,  of  the  capital  stock  of 
the  Metropolitan  Securities  Company,  which  owns  all  the  capital 
stock  of  the  New  York  City  Railway  Company,  the  lessee  of  the 
Metropolitan  Street  Railway  Company.  The  Interborough  Metropol- 
itan Company  pledged,  among  other  things,  the  Interborough  stock  it 
held  to  secure  the  payment  of  its  bonds  issued  under  a  mortgage  to  the 
Windsor  Trust  Company,  as  trustee.  The  complainant  is  a  corpora- 
tion of  the  state  of  New  Jersey  owning  300  shares  of  the  capital  stock 
of  the  Interborough  Company,  of  which  the  bill  alleges  that  it  was 
the  owner  at  or  prior  to  the  time  the  matters  and  things  complained 
of  took  place. 

The  relief  prayed  is  that  the  plan  of  combination  be  declared  illegal 
and  void,  that  the  Interborough  Metropolitan  Company  be  declared 
an  unlawful  combination  and  monopoly,  that  the  mortgage  of  its 
stock  in  the  other  corporations  to  the  Windsor  Trust  Company  to 
secure  payment  of  its  bonds  be  declared  illegal,  that  the  stock  of  the 
Interborough  Company  so  pledged  be  returned  to  the  holders  of  the 
Interborough  Metropolitan  bonds  in  exchange  for  the  securities  they 
received,  and  that  the  Interborough  Metropolitan  Company  be  en- 
joined from  voting  upon  the  Interborough  stock. 

A  supplemental  bill  was  filed,  which  it  will  not  be  necessary  to 
consider. 

[1,2]  The  the9ry  of  the  bill  is  that  all  of  the  foregoing  transac- 
tions were  in  violation  of  section  M  of  the  New  York  Stock  Cor- 
poration Law  (Laws  1890,  c.  564,  §  7,  amended  by  Laws  1892,  c.  688, 
§  7,  and  Laws  1897,  c.  384,  §  1),  which  reads : 

"Sec.  14.  Combinations  Prohibited.  No  domestic  stock  corporation  and  no 
foreign  corporation  doing  business  in  this  state  shall  combine  with  any  other 
corporation  or  person  for  the  creation  of  a  monopoly  or  the  unlawful  restraint 
of  trade  or  for  the  prevention  of  competition  in  any  necessar^r  of  life." 

In  1906,  previously  to  the  institution  of  these  suits,  one  Burrows, 
a  stockholder  of  the  Metropolitan  Securities  Company,  filed  a  similar 
bill  in  the  District  Court  of  this  district,  a  demurrer  to  which  was 
overruled  by  Judge  Holt.  Burrows  v.  Interborough  Metropolitan  Co. 
(C.  C.)  156  Fed.  389.  Judge  Ray,  following  Judge  Holt's  decision, 
overruled  a  demurrer  to  the  bill  in  this  case.  (C.  C.)  165  Fed.  945. 
Judge  Lacombe  denied  a  motion  for  a  preliminary  injunction.  (D. 
C.)  203  Fed.  521.  And  on  final  hearing  Judge  Hough  dismissed  the 
bill.     (D.  C.)  207  Fed.  467. 

There  is  also  a  decision  of  the  Appellate  Division  of  the  First  De- 
partment, which,  though  not  binding  upon  us,  because  not  a  decision 
of  the  court  of  last  resort  and  involving  only  the  right  of  the  state 
to  vacate  the  charter  for  violation  of  section  14  of  the  New  York 
Stock  Corporation  Law,  supra,  still  throws  much  light  upon  the 
public  policy  of  the  state  in  reference  to  combinations  of  street  rail- 
roads, surface  and  otherwise,  as  declared  in  its  statutes,  viz.,  that  the 
restrictions  of  section  14  of  the  Stock  Corporation  Law  do  not  apply 
to  corporations  subject  to  the  supervision  of  Public  Service  Commis- 
sions. The  Interborough  Metropolitan  Case,  125  App.  Div.  804,  110 
N.  Y.  Supp.  186.     The  review  of  the  statutes  made  by  Mr.  Justice 
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Clarke  need  not  be  repeated  here.  Likewise  the  case  of  People  ex 
rel.  New  York  Edison  Co.  v.  Willcox,  151  App.  Div.  832,  136  N.  Y. 
Supp.  1031  (reversed  on  other  grounds  207  N.  Y.  86,  100  N.  E.  705, 
45  L.  R.  A.  [N.  S.]  629),  though  not  involving  street  railways,  does 
set  forth  the  policy  of  the  state  with  reference  to  corporations  sub- 
ject to  Public  Service  Commissions. 

Conceding,  without  deciding,  that  the  combination  complained 
of  was  intended  to  create  and  did  create  a  monopoly  or  unlawfully 
restrained  trade  or  prevented  competition  in  a  necessary  of  life,  and 
that  the  complainant  has  a  standing  as  a  stockholder  to  enjoin  the 
acts  complained  of  as  being  ultra  vires,  we  still  think  the  decree  of 
the  court  below  was  right.  The  Interborough  Metropolitan  Company 
had  a  right  to  buy  the  stocks  of  the  corporations  named  by  authority 
of  section  52  of  the  Stock  Corporation  Law  (Laws  1890,  c.  564,  § 
40,  as  amended  by  Laws  1892,  c.  688,  §  40,  and  Laws  1902,  c.  601, 
§  1),  which  reads : 

"Sec.  52.  Purchase  of  Stock  of  Other  Corporations.  Any  stock  corporation, 
domestic  or  foreign,  now  existing  or  hereafter  organized,  except  moneyed  cor- 
porations, may  purchase,  acquire,  hold  and  dispose  of  the  stocks,  bonds  and 
other  evidences  of  indebtedness  of  any  corporation,  domestic  or  foreign,  and 
issue  in  exchange  therefor  its  stock,  bonds  or  other  obligations  if  authorized 
so  to  do  by  a  provision  in  the  certificate  of  incorporation  of  such  stock  cor- 
poration, or  in  any  certificate  amendatory  thereof  or  supplementary  thereto, 
tiled  in  pursuance  of  law,  or  if  the  corporation  whose  stock  is  so  purchased, 
acquired,  held  or  disposed  of,  is  engaged  In  a  business  similar  to  that  of  such 
stock  corporation,  or  engaged  in  the  manufacture,  use  or  sale  of  the  property, 
or  in  the  construction  or  operation  of  works  necessary  or  useful  in  the  busi- 
ness of  such  stock  corporation,  or  in  which  or  in  connection  with  which  the 
manufactured  articles,  product  or  property  of  such  stock  corporation  are  or 
may  be  used,  or  is  a  corporation  with  which  such  stock  corporation  is  or  may 
be  authorized  to  consolidate.  When  any  such  corporation  shall  be  a  stock- 
holder in  any  other  corporation,  as  herein  provided,  its  president  or  other 
officers  shall  be  eligible  to  the  office  of  director  of  such  corporation,  the  same 
as  if  they  were  Individually  stockholders  therein  and  the  corporation  holding 
such  stock  shall  possess  and  exercise  In  respect  thereof,  all  the  rights,  powers 
and  privileges  of  individual  owners  or  holders  of  such  stock." 

This  section  must  be  read,  if  possible,  consistently  with  section  14, 
and,  so  read,  such  purchases  could  not  be  lawfully  made  with  the  ef- 
fect of  violating  that  section.  Section  80,  however  of  the  Railroad 
Law  (chapter  565,  Laws  1890,  as  amended  by  chapter  676,  §  80,  Laws 
1892),  reads : 

"Sec.  80.  Consolidation  and  Lease  of  Parallel  Lines  Prohibited.  No  rail- 
road corporation  or  corporations  owning  or  operating  railroads  whose  roads 
run  on  parallel  or  competing  lines,  except  street  surface  railroad  corporations, 
shall  merge  or  consolidate,  or  enter  into  any  contract  for  the  use  of  their  re- 
spective roads,  or  lease  the  same,  the  one  to  the  other,  unless  the  board  of 
railroad  commissioners  of  the  state  or  a  majority  of  such  board  shall  consent 
thereto.    (As  amended  by  Laws  1892,  c.  676.)" 

We  think  this  section  authorizes  railroads  in  cities,  although  not 
surface  street  railways,  to  control  parallel  and  competing  lines,  pro- 
vided they  have  the  consent  of  the  Public  Service  Commission  (which 
takes  the  place  of  the  Board  of  Railroad  Commissioners — section  86, 
Public  Service  Commissions  Law   [Consol.  Laws,  c.  48])  to  do  so. 
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Regulation  by  such  official  authority  was  no  doubt  regarded  as  suffi- 
cient to  secure  the  public  against  unreasonable  charges  or  defective 
and  insufficient  service.  This  is  the  view  taken  in  the  state  cases 
cited  above.  It  is  briefly,  but  thoroughly,  stated  by  Judge  Collin  in 
People  V.  Willcox,  supra : 

"It  is  the  settled  policy  of  the  state,  arising  through  an  extended  and  In- 
structive exi)erience,  to  withdraw  the  unrestricted  right  of  competition  be- 
tween corporations  occupying  through  special  consents  or  franchises  the  pub- 
lic streets  and  places  and  supplying  the  public  with  their  products  or  utili- 
ties which  are  well  nigh  necessities.  People  ex  rel.  New  York  Electric  Lines 
Co.  V.  Ellison,  188  N.  T.  523  [81  N.  E.  447] ;  Matter  of  New  York  Electric 
Lines  Co.,  201  N.  Y.  321  [94  N.  E.  1056] ;  Willcox  v.  ConsoUdated  Gas  Co^ 
212  U.  S.  19  129  Sup.  Ct  192,  53  L.  Ed.  382,  48  L.  R.  A.  (N.  S.)  1134,  15  Ann. 
Cas.  1034].  This  policy  instigated  and  is  embodied  in  the  Public  Service  Com- 
missions Law,  which  was  adopted  in  the  interests  and  for  the  good  of  the 
people,  and  should  receive  from  the  courts  an  activity  and  effect  in  aid  of 
that  policy  within  the  fair  and  reasonable  meaning  of  its  provisions.  The 
Legislature  will  not  be  deemed  to  have  departed  in  that  law  from  that  policy 
unless  there  is  clear  and  certain  language  to  that  effect.  Matter  of  New  York, 
W.  &  B.  T.  Co.,  193  N.  Y.  72  [85  N.  E.  1014]." 

Although  this  statement  was  not  necessary  to  the  decision,  it  is 
still  entitled  to  great  consideration  as  indicating  the  understanding  of 
the  highest  court  of  the  state  of  New  York  as  to  the  public  policy  of 
the  state.     We  think  it  entirely  sound. 

It  is  objected  that  the  Interborough  Metropolitan  Company,  being 
a  stock  corporation  and  not  a  railroad,  is  not  subject  to  the  supervi- 
sion of  the  Public  Service  Commission,  so  that  the  section  does  not 
apply  to  it.  But  the  railroads  whose  stock  it  controls  are  subject  to 
the  Commission  and  are  certainly  being  regulated  by  it. 

[3]  Finally,  the  complainant,  to  be  entitled  to  relief,  must  show 
that  it  has  suffered  special  damage.  Thomas  v.  Musical  Protective 
Union,  121  N.  Y.  45,  24  N.  E.  24,  8  L.  R.  A.  175.  It  bought  the  In- 
terborough stock  with  knowledge  of  the  intention  to  do  the  things 
it  complains  of,  and  there  is  no  proof  that  the  stock  at  the  time  of 
suit  brought  or  now  is  worth  less  than  the  price  it  paid.  The  record 
seems  to  show  the  contrary,  viz.,  that  the  Interborough  Company's 
dividends  have  risen  from  8  per  cent,  to  10  per  cent.,  and  its  sur- 
plus increased  from  $1,467,409  to  $7,340,348.  Complainant  does  not 
appear  to  be  injured  in  any  way  differently  from  the  general  public, 
and  therefore  should  not  be  allowed  to  assert  the  rights  of  the  public 

Suit  No.  2  attacks  a  mortgage  made  by  the  Interborough  Company 
to  the  Morton  Trust  Company,  as  trustee,  to  secure  $55,000,000  of 
its  bonds.  The  consent  of  stockholders  to  the  making  of  this  mort- 
gage, required  by  section  4,  subd.  10,  of  the  Railroad  Law,  was  given 
by  the  Windsor  Trust  Company,  as  trustee  under  the  mortgage  of 
the  Interborough  Metropolitan  Company  covering  the  Interborough 
Company's  stock  deposited  with  it.  The  complainant  objects  that 
this  consent  is  invalid,  because  the  Interborough  Metropolitan  Com- 
pany is  an  unlawful  monopoly.  It  admits,  however,  that  this  ques- 
tion has  become  academic,  because  since  suit  brought  the  mortgage 
in  question  has  been  paid  off  and  canceled  of  record,  but  prays  that 
the  decree  dismissing  the  bill  may  be  modified,  so  as  to  state  that  at 
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the  time  of  suit  brought  it  had  a  good  cause  of  action.  Under  such 
circumstances  it  might  be  equitable  to  give  it  costs.  Consistently  with 
our  conclusion  in  suit  No.  1,  we  must  find  that  the  complainant  had 
not  a  good  cause  of  action. 

The  decrees  in  both  causes  are  affirmed. 


(221  Fed.  49) 

NAMQUIT  WORSTED  CO.  v.  WHITMAN  et  al. 

(Circuit  CJourt  of  Appeals,  First  areult    February  26,  1915.) 

No.  1061. 

1.  Principal  and  Agent  ^=>183 — Right  of  Action  by  Agent  on  Contract. 

Where  the  selling  agents  of  all  of  the  products  of  the  A.  Mills  made  a 
contract  of  sale  In  their  own  names,  on  which  they  were  entitled  to  their 
commissions,  they  could  sue  thereon  in  their  own  names,  and  the  suit 
brought  in  their  names  covered  the  interests  of  both  the  agent  and  the 
principal. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  f  f  691- 
700;   Dec.  Dig.  <g=>183.] 

2.  Frauds,  Statute  of  <g=»106 — Sales  <g=>l — Sufficiency  of  Weitino. 

A  contract  for  the  sale  of  "50,(X)0  lbs.  3-grade  white  worsted  yam  for 
delivery  during  Oct.,  Nov.,  and  Dec.,  '09,  on  following  basis  of  prices: 
2/32  on  dresser  spools  97c,  1/24  on  bobbins  89c,"  was  not  void  for  indefi- 
niteness  or  under  the  statute  of  frauds ;  It  not  appearing  that  there  was 
any  Indefinlteness  which  ordinary  trade  did  not  require. 

lEd.  Note.— For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  §§  193. 
210,  211;  Dec.  Dig.  <g=>106:   Sales,  Cent.  Dig.  §§  1,  8-5;   Dec.  Dig.  «=»1.] 

Bingham,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Rhode  Island ;  Arthur  L.  Brown,  Judge. 

Action  by  William  Whitman  and  others  against  the  Namquit  Worsted 
Company.  Judgment  for  plaintiff  (206  Fed.  549),  and  defendant  brings 
error.    Affirmed. 

The  action  was  on  a  contract  for  the  sale  of — 

"60,000  lbs.  8-grade  white  worsted  yam  for  delivery  during  Oct,  Nov.,  and 
Dec.,  '09,  on  following  basis  of  prices: 

2/32  on  dresser  spools,  97c. 

1/24  on  bobbins,  89c." 

Rathbone  Gardner,  of  Providence,  R.  I.  (Henry  W.  Gardner  and 
Gardner,  Pirce  &  Thomley,  all  of  Providence,  R.  I.,  on  the  brief),  for 
Iplaintiff  in  error. 

Frank  H.  Swan,  of  Providence,  R.  I.  (Francis  B.  Keeney  and  Ed- 
wards &  Angell,  all  of  Providence,  R.  I.,  and  A.  H.  Chamberlain,  of 
Boston,  Mass.,  on  the  brief),  for  defendants  in  error. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

PUTNAM,  Circuit  Judge.  [1]  This  case  was  submitted  to  the  Dis- 
trict Court  with  the  statutory  waiver  of  a  jury.  The  plaintiffs,  now 
the  defendants  in  error,  executed  the  contract  sued  on  in  their  own 
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names.  The  real  principal  whom  they  represented  was  the  Arlington 
Mills.  The  evidence  shows  that  the  plaintiffs  were  selling  agents  of  all 
its  product,  and,  of  course,  they  were  entitled  to  their  commission  on 
the  transaction. 

By  the  settled  rules  of  the  English  courts,  which  have  been  adopted 
in  the  United  States,  the  plaintiffs  were  entitled  to  sue  in  their  own 
names,  both  because  they  executed  the  contract  in  their  own  names, 
and  because  they  had  an  interest  in  the  contract  to  the  extent  of  their 
commission.  The  rule  is  exceptional,  as  stated  in  Chitty  on  Contracts 
(11th  American  Ed.)  pp.  316,  317,  and  also  as  stated  more  fully  in 
Mechem  on  Agency  (2d  Ed.)  §  2024.  In  the  notes  to  the  latter  there  is 
a  list  of  cases  showing  that  the  rule  has  been  fully  adopted  by  the 
courts  in  the  United  States.  As  it  appears  in  the  authorities  cited,  the 
suit  brought  in  the  name  of  an  agent  covers  the  interests  of  both 
agent  and  principal;  and  the  form  of  proceedings  is  anomalous,  as 
shown  by  Mechem,  and  also  in  Colbum  v.  Phillips,  13  Gray  (Mass.) 
64,  66.  On  the  latter  account,  the  practice  shows  that  the  pleadings 
which  were  made  in  this  case  are  sufficient ;  and  we  add  no  comment 
in  reference  to  them. 

Where  there  are  so  many  errors  assigned  in  comparison  with  the 
substantial  matters  in  question  as  we  find  here,  each  will,  as  usual, 
be  treated  briefly.  The  first  point  made  by  the  plaintiff  in  error  is 
based  on  the  proposition  that  there  is  no  evidence  that  the  plaintiffs 
were  agents  of  the  Arlington  Mills.  The  court  found  that  J.  H.  Mer- 
rill, who  signed  the  contract  with  the  plaintiffs,  "was  duly  authorized 
to  sign,  and  did  sign,  on  behalf  of  the  Namquit  Worsted  Company." 
The  contract  itself  which  Merrill  signed  used  the  words,  **from  Arling- 
ton Mills,"  and  the  court  found  that  the  parties  had  previously  executed 
contracts  similar  to  this  one,  and  had  had  extensive  dealings  of  a 
similar  character.  We  think,  therefore,  there  can  be  no  doubt  that 
the  Namquit  Company  assumed  and  understood  that  the  contract  was 
for  the  benefit  of  the  Arlington  Mills. 

The  point  is  also  made  that  the  damage  alleged  was  not  capable 
of  being  estimated  under  the  contract  and  the  testimony ;  but,  in  view 
of  the  fact  that  the  court  adopted  the  lowest  scale  of  damages  suggested 
in  the  case,  there  is  no  difficulty  on  this  point.  Nor  do  we  find  any 
difficulty  in  the  other  matter  of  fact  which  was  made  an  element  in 
the  errors  assigned  that  a  certain  approval  of  the  plaintiffs  was  lacking. 

[2]  The  other  errors  assigned  involve  questions  of  law  relating  to 
the  alleged  indefiniteness  of  the  contract  and  to  the  statute  of  frauds. 
All  of  these  were  sufficiently  considered  by  the  District  Court.  It  is 
not  pointed  out  to  us  particularly  where  this  indefiniteness  and  the 
statute  of  frauds  require  anything  not  supplied.  The  ordinary  necessi- 
ties of  trade  often  demand  an  indefiniteness  of  terms,  both  with  ref- 
erence to  the  statute  of  frauds  and  otherwise,  to  which  the  law  yields. 
This  is  illustrated  everywhere,  and  it  is  peculiarly  illustrated  by  the 
decision  of  this  court  in  Church  v.  Proctor,  66  Fed.  240,  13  C.  C.  A. 
426,  in  an  opinion  passed  down  on  February  2,  1895,  where  it  was  held 
that  a  contract  to  supply  for  a  stated  price  what  menhaden  certain 
fishermen  might  land  at  a  particular  wharf  until  the  purchasers  "get 
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their  slivering  for  the  year"  was  valid  for  all  purposes.  On  reading 
the  contract  in  this  case,  we  find  no  indefiniteness  which  ordinary  trade 
does  not  require,  or  which  exceeds  that  brought  out  in  Church  v.  Proc- 
tor and  like  instances. 

The  judgment  of  the  District  Court  is  affirmed,  with  interest;  and 
the  costs  of  appeal  are  allowed  to  the  defendants  in  error. 

BINGHAM,  Circuit  Judge  (dissenting).  In  the  District  Court  it  was 
ruled  that  it  was  only  equitable  the  defendants  should  be  required  to 
pay  as  damages  the  difference  between  the  contract  price  and  the  cost 
of  spinning  the  yarn  in  such  one  of  the  ways  stipulated  in  the  contract 
as  would  produce  the  least  profit,  and  the  plaintiffs  were  allowed  to 
recover  as  damages  the  difference  between  the  cost  of  manufacture  to 
the  Arlington  Mills  of  yarn  so  spun  and  the  contract  price  of  that 
article.  I  am  unable  to  agree  to  this  proposition.  There  was  no  evi- 
dence as  to  what  the  market  price  of  yarn  so  spun  was,  whether  greater 
or  less  than  the  contract  price,  or  that  the  Arlington  Mills  were  under 
contract  with  the  plaintiffs  to  manufacture  and  sell  the  yarn  to  them 
at  the  cost  of  manufacture  to  it,  or  that  the  plaintiffs  were  entitled  to 
commissions,  or  that  they  suffered  any  damages  by  reason  of  the  breach 
of  the  contract.  The  plaintiffs  were  not  manufacturers,  and  conse- 
quently could  not  allege  or  prove  facts  entitling  them  to  a  manufactur- 
er's profit.  The  Arlington  Mills  did  not  bring  the  action,  and  if  it  had, 
to  entitle  it  to  recover  the  special  damage  here  in  question,  it  would 
have  been  necessary  for  it  to  allege  and  prove  that  it  was  the  principal 
for  whom  the  plaintiffs  were  acting  in  making  the  contract,  that  the 
defendants  knew  they  were  its  agents,  and  that  it  was  to  manufacture 
the  yam  sold.  Furthermore,  it  is  not  found  that  at  the  time  of  making 
the  contract  the  defendants  knew  the  plaintiffs  were  acting  as  agents 
for  the  Arlington  Mills.  Special  damages  of  this  nature  are  only 
recoverable  where  it  is  shown  that  they  were  within  the  contemplation 
of  the  parties  at  the  time  the  contract  was  made.  Primrose  v.  Western 
Union  Telegraph  Co.,  154  U.  S.  1,  29,  14  Sup.  Ct.  1098,  38  L.  Ed. 
883 ;  Western  Union  Telegraph  Co.  v.  Hall,  124  U.  S.  444,  8  Sup.  Ct. 
577,  31  L.  Ed.  479;  Helms  v.  Western  Union  Telegraph  Co.,  143  N. 
C.  386,  55  S.  E.  831,  8  L.  R.  A.  (N.  S.)  249,  118  Am.  St.  Rep.  811,  10 
Ann.  Cas.  643;  Rogers  v.  Western  Union  Telegraph  Co.,  72  S.  C. 
290,  51  S.  E.  773;  Pacific  Express  Co.  v.  Redman  (Tex.  Civ.  App.) 
60  S.  W.  677;  Western  Union  Telegraph  Co.  v.  Kerr,  4  Tex.  Civ. 
App.  280,  23  S.  W.  564. 
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(220  Fed.  832) 

ALAMO  CATTLE  CO.,  Sociedad  Anontma,  y.  HALL. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  15,  1915.) 

No.  2451. 

1.  Appeal  and   Erbob  ^=»1064 — Prejudicial   Error — Instructions — Form 

AND  Sufficiency. 

The  great  length  of  instructions,  or  the  amount  of  repetition  contained 
in  them,  was  not  necessarily  reversible  error,  though  such  faults  should 
always  be  avoided. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  CJent  Dig.  §§  4219, 
4221^224;    Dec.  Dig.  <g=>1064.] 

2.  Trial  ^=»295 — Instructions — Burden  of  Proof. 

In  a  buyer's  action  for  breach  of  a  contract  for  the  sale  of  cattle,  in 
which  the  seller  counterclalmed  for  the  refusal  of  the  buyer  to  accept 
cattle  tendered,  the  court  charged  that  the  burden  was  on  defendant, 
before  it  could  recover  judgment  against  plalntlflC,  to  show  that  the  cat- 
tle tendered  fully  complied  with  the  contract  It  further  charged  that 
the  burden  was  upon  plaintiff  to  prove  every  material  allegation  of  his 
complaint  by  a  preponderance  of  the  evidence,  and  that  if,  upon  any  of 
the  material  allegations  of  the  complaint,  the  evidence  was  evenly  bal- 
anced, or  preponderated  in  favor  of  defendant,  plaintiff  could  not  recover, 
and  the  jury  should  find  for  defendant,  and  that,  if  defendant  tendered 
to  plaintiff  cattle  in  accordance  with  the  contract,  the  verdict  must  be  for 
defendant.  Held  that,  taken  as  a  whole,  the  instructions  were  not  er- 
roneous; the  instruction  that  the  burden  was  upon  defendant  evidently 
referring  to  the  affirmative  matter  set  up  in  defendant's  answer,  upon 
which  it  prayed  judgment 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  703-717;  Dec.  Dig. 
^=>295.] 

3.  Sales  ^=>174 — Executory  Contracts — Breach  by  Seller. 

Under  a  contract  for  the  sale  of  cattle,  by  which  the  buyer  was  to  fur- 
nish cars  for  shipping  them,  and  was  to  guarantee  payment  in  a  man- 
ner satisfactory  to  a  bank,  before  each  shipment  was  brought  from  Mex- 
ico into  Arizona  for  shipment,  if  cattle  tendered  by  the  seller  did  not 
conform  to  the  requirements  of  the  contract,  the  buyer  had  a  legal  right 
to  refuse  to  accept  them,  and  the  seller's  Insistence  upon  such  acceptance, 
and  refusal  to  tender  or  deliver  other  cattle  in  lieu  of  those  rejected, 
constituted  a  breach  of  the  contract,  and  it  was  immaterial  whether  the 
buyer  furnished  cars,  and  whether  he  was  ready  and  able  to  make  the 
required  payment 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  §  434;  Dec.  Dig. 
<gs=>174.] 

4.  Ajppeal  and  Error  ^=»1048 — Harmless  Error — Exclusion  of  Evidence. 

In  a  buyer's  action  for  breach  of  a  contract  for  the  sale  of  cattle,  the 
error,  if  any,  in  excluding  a  question,  asked  the  buyer  on  cross-examina- 
tion, as  to  whether  he  did  not  state  to  M.  that  he  made  a  mistake  in  re- 
fusing a  tender  of  cattle,  was  harmless,  where  M.  testified  that  the 
buyer  did  say  that  he  thought  he  made  a  mistake,  while  the  buyer  sub- 
sequently testified  that  he  told  M.  that  he  thought  it  would  have  been 
better  to  cut  out  of  the  herd  such  of  the  cattle  as  complied  with  the  con- 
tract, because  this  would  have  convinced  the  seller  beyond  a  doubt  that 
it  did  not  have  a  train  load  as  required  by  the  contract. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4140- 
4145,  4151,  4158-4160 ;    Dec.  Dig.  <®==>1048.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Arizona;   William  H.  Sawtelle,  Judge. 

^=9For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key -Numbered  Digests  &  Indexes 
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Action  by  John  G.  Hall  against  the  Alamo  Cattle  Company,  So- 
ciedad  Anonima.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Frank  J.  Barry,  of  Nogales,  Ariz.,  and  William  M.  Seabury,  of  Phoe- 
nix, Ariz.,  for  plaintiff  in  error. 

George  J.  Stoneman  and  Reese  M.  Ling,  both  of  Phoenix,  Ariz., 
and  Chas.  R.  Loomis  and  Fred  C.  Knollenberg,  both  of  El  Paso,  Tex., 
for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  plaintiff  in  error  was  defendant  in  the 
court  below  to  this  action,  there  brought  by  the  present  defendant  in 
error  to  recover  damages  for  the  alleged  breach  of  this  contract: 

**Thls  agreement,  made  and  entered  into  this  16th  day  of  January,  1913, 
between  the  Alemo  Cattle  Co.,  S.  A.,  of  Magdalena,  Sonora,  Mexico,  here- 
inafter known  as  the  seller,  and  Mr.  E.  W.  Myers,  of  El  Paso,  Texas,  herein- 
after known  as  the  buyer,  wltnesseth  as  follows: 

**For  and  in  consideration  of  the  sum  of: 

"(Twenty-three)  dollars  U.  S.  Cy.  for  two  year  old  steers; 

"(Twenty-eight)  dollars  U.  S.  Cy.  for  four  year  old  steers; 

" dollars  U.  S.  Cy.  for ; 

" dollars  IT.  S.  Cy.  for ; 

the  seller  agrees  to  sell  and  deliver  f.  o.  b.  cars  at  Nogales,  Ariz.,  station,  aU 
duties  and  expenses  paid;  buyer  to  furnish  cars  four  thousand  to  five  thou- 
sand head  of  two  year  old  steers  and  one  thousand  head  of  four  year  old  steers 
as  good  or  better  than  the  Terassas  cattle.  Payment  of  these  cattle  is  to  be 
guaranteed  in  a  manner  satisfactory  to  the  First  National  Bank  of  Nogales, 
Ariz.,  before  each  shipment  crosses  the  line ;  all  to  be  of  full  ages  at  time  of 
delivery*. 

"The  seller  also  agrees  to  aUow  the  buyer  the  privilege  of  cutting  out  and 
rejecting  fifteen  per  cent  of  said  cattle  after  all  runts,  stags  (unless  otherwise 
specified),  cripples,  lump-jaws,  sway-backs,  blinds,  cattle  too  thin  to  ship, 
or  unmerchantable  cattle  have  been  cut  out  by  the  seller. 

"Cattle  to  be  branded   yi     "V  . 

"The  seller  hereby  acknowledges  receipt  of  (ten  thousand)  dollars  U.  S.  Cy. 
in  hand  paid  this  day  by  the  buyer,  who  agrees  to  pay  the  balance  of  the 
purchase  money  when  said  cattle  are  delivered  on  board  cars,  and  failing  to 
do  so  he  shall  forfeit  the  amount  or  amounts  advanced  on  this  contract 
The  seller  agrees  to  pay  two  dollars,  in  addition  returning  the  forfeit,  on  each 
head  he  fails  to  deliver  under  this  contract,  which  shall  constitute  entire 
claim  for  damages.  Cattle  to  be  cut  Moraga  or  Destiladera ;  buyer  to  give 
fifteen  days*  notice  for  each  delivery  in  train  load  lots  during  April  and 
May,  1913. 

"Witness  our  hands  this  16th  day  of  January,  1913. 

"Ed.  W.  Myers. 
"Alamo  Cattle  Co. 

"W.  Beckford  Kibbey,  Jr.,  Prest." 

The  subsequent  assignment  of  the  contract  by  Myers,  and  of  all 
of  his  rights  and  obligations  thereunder,  to  the  plaintiff,  is  admitted. 

In  addition  to  a  denial  of  the  alleged  breach  of  the  contract  on  its 
part,  the  amended  answer  of  the  defendant  set  up  a  ^'separate  defense" 
and  also  a  "counterclaim**  against  the  plaintiff.  The  separate  defense 
alleged  was  that  at  all  times  during  the  months  of  April  and  May,  1913, 
the  defendant  was  ready,  willing,  and  able  to  comply  with  all  of  the 
terms  and  conditions  of  the  contract  on  its  part,  and  did  so  until  the 
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plaintiff  failed  and  refused  to  perform  its  part  of  such  terms  and 
conditions;  that  in  the  early  part  of  April,  1913,  the  defendant  ten- 
dered the  plaintiff  1,000  head  of  cattle  of  the  kind  and  quality  required 
by  the  contract,  which  the  plaintiff  refused  to  accept,  and  that  on  May 
9th  of  the  same  year  the  defendant  duly  tendered  to  the  plaintiff 
**from  one  thousand  twelve  hundred  to  one  thousand  five  hundred 
head  of  cattle,"  of  the  kind  and  quality  it  agreed  to  sell  and  deliver, 
and  that  on  May  13th  it  duly  tendered  to  the  plaintiff  1,093  head  of 
the  kind  and  quality  required  by  the  contract,  but  that  the  plaintiff 
without  right  failed  and  refused — 

*'to  select  and  accept  any  of  the  said  cattle  so  offered  and  tendered  by  de- 
fendant to  the  said  plaintiff,  although  the  said  cattle  in  every  respect  ful- 
filled each  and  all  of  the  terms  and  conditions  of  the  said  contract  relatinj? 
tliereto;  and  that  plaintiff  further  failed  to  perform  said  contract,  in  that 
the  said  plaintiff  had  not  then  and  there,  or  thereafter,  supplied  the  cars 
necessary  to  receive  the  said  cattle  at  Nogales,  Ariz.,  in  accordance  with  the 
terms  of  said  contract  And  defendant  further  alleges  that  plaintiff  further 
failed  to  perform  the  said  contract,  in  that  plaintiff  had  made  no  arrangement 
satisfactory  to  the  First  National  Bank  of  Arizona  for  the  payment  of  the 
purchase  price  of  said  cattle,  in  accordance  with  the  terms  of  the  said  contract, 
and  that  plaintiff  has  wholly  failed  and  neglected  to  pay  the  contract  price 
for  said  cattle,  although  payment  thereof  has  been  duly  demanded,  and  has 
wholly  failed  and  neglected  to  perform  the  terms  and  conditions  of  said 
contract  to  be  by  him  performed.  Defendant  further  alleges  that,  at  the 
time  defendant  entered  into  said  contract  with  the  said  Myers,  the  subject 
of  said  contract,  namely,  the  cattle  therein  specified,  and  the  business  con- 
nected therewith,  was  of  a  si>eculative  character,  and  that  the  value  and 
price  of  the  cattle  therein  described  and  agreed  to  be  furnished  by  the  de- 
fendant to  the  said  Myers  was  and  still  is  of  a  fluctuating  character;  that 
the  amount  of  damage  which  defendant  might  and  could  sustain  by  reason  of 
a  breach  of  said  contract  on  the  part  of  the  said  plaintiff  and  of  a  failure 
upon  his  part  to  perform  the  terms  thereof  was  uncertain  in  amount  and  not 
readily  ascertainable,  or  ascertainable  at  all,  and  that  the  said  sum  of  ten 
thousand  ($10,000.00)  dollars  mentioned  in  said  contract  was  and  is  a  rea- 
sonable and  usual  sum  to  be  fixed  upon  and  paid  to  the  defendant  as  li<iui- 
dated  damages,  and  not  as  a  penalty  or  forfeiture,  for  the  breach  of  the  said 
contract  upon  the  part  of  the  said  plaintiff." 

For  its  counterclaim  against  the  plaintiff  the  defendant  made  in  its 
amended  answer  various  allegations  in  respect  to  the  purchase  by  it 
•of  a  large  amount  of  cattle  in  order  to  comply  with  its  said  contract, 
the  alleged  failure  of  the  plaintiff  to  accept  which  cattle  resulted  in 
certain  specified  losses  and  damage  to  the  defendant  in  the  aggregate 
amount  of  $17,300,  and  that  '^defendant  has  received  payment  of  no 
part  thereof,  except  the  sum  of  ten  thousand  ($10,000.00)  dollars," 
paid  by  the  plaintiff  at  the  time  of  the  execution  of  the  contract.  And 
the  prayer  of  the  amended  answer  was  that  the  plaintiff  take  nothing 
by  its  action,  and  that  the  defendant  have  judgment  against  the  plaintiff 
on  its  counterclaim  in  the  sum  of  $7,300,  with  interest  and  costs. 

The  clear  meaning  of  the  contract  is  that  upon  receipt  of  the  re- 
'quired  15  days'  notice  for  each  train  load  lot  of  the  specified  cattle 
the  seller  was  to  have  gathered  at  Moraga  or  Destiladera  a  band  of 
cattle  of  sufficient  number,  from  which  it  had  cut  all  runts,  stags, 
cripples,  lump-jaws,  sway-backs,  blinds,  cattle  too  thin  to  ship,  or 
otherwise  unmerchantable,  and  from  which  remainder  of  the  band  the 
buyer  was  entitled  to  cut  and  reject  15  per  cent,  thereof  before  accept- 
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ing  the  contract  cattle.  Before  such  tendered  and  accepted  cattle  cross- 
ed the  line  between  the  two  countries,  the  buyer  was  required  to  be  pre- 
pared to  pay  the  contract  price  therefor  in  a  manner  satisfactory  to 
the  First  National  Bank  of  Nogales,  and  the  seller  was  required  to 
deliver,  all  duties  and  expenses  thereon  paid,  such  cattle  on  board 
the  cars  at  Nogales  that  the  buyer  was  required  to  have  there  ready 
for  that  purpose. 

That  the  contract  was  broken  is  admitted,  and  the  real  issue  made 
by  the  pleadings  and  by  the  proof  was,  Which  party  broke  it  ?  Upon  the 
part  of  the  plaintiff  the  contention  was  that  the  cattle  tendered  him 
by  the  defendant  company  were  not  of  the  grade  or  class  called  for 
by  the  contract,  and  that  for  that  reason  he  would  not  receive  them, 
which  contention  was  controverted  by  the  defendant  company,  and 
the  further  claim  made  on  its  behalf  that  the  plaintiff  had  not  provided 
the  cars  for  the  cattle,  nor  for  the  payment  therefor,  as  required  by  the 
terms  of  the  contract. 

In  respect  to  the  character  of  the  cattle  tendered  by  the  defendant 
company  to  the  plaintiff,  the  testimony  was  more  or  less  conflicting; 
but  there  was  certainly  much  testimony  given  on  behalf  of  the  plaintiff 
tending  to  show  that  the  cattle  tendered  to  him  by  the  defendant  did 
not  answer  the  requirements  of  the  contract,  and  for  that  reason  were 
rejected.  That  question  having  been  determined  by  the  jury  in  favor 
of  the  plaintiff,  and  the  defendant  company  having  by  its  letter  of 
May  13,  1913,  notified  the  plaintiff  "that,  owing  to  the  fact  that  a  herd 
of  two  year  old  steers  was  tendered  you  on  May  12th,  consisting  of 
1,093  steers,  from  which  we  asked  you  to  cut  a  train  load,  but  which 
you  refused  to  cut  or  receive,  after  having  come  down  expressly  to 
receive  these  cattle,  after  due  notice  according  to  contract,  we  con- 
sider that  you  have  forfeited  all  right  in  the  aforesaid  contract,  and 
hereby  so  advise  you,"  the  only  questions  for  our  consideration  are 
such  of  the  rulings  of  the  court  made  on  the  trial  and  such  of  its 
instructions  to  the  jury  as  were  duly  excepted  to  and  assigned  as  error. 

[1]  The  chief  objections  we  see  to  the  instructions  are  their  great 
length  and  the  amount  of  repetition  contained  in  them.  While  both 
of  those  faults  should  always  be  avoided,  they  do  not  necessarily 
amount  to  reversible  error.  A  short  and  logical  statement  of  the 
issues  the  jury  are  required  to  determine,  and  a  clear  and  concise 
statement  of  the  law  applicable  to  them,  with  such  reference  to  the 
evidence  as  may  be  appropriate,  is  usually  all  that  is  required,  and  is 
far  more  likely  to  aid  the  jury  in  reaching  an  intelligent  verdict  than 
very  long  and  involved  instructions. 

[2]  In  the  instant  case  the  first  point  made  on  behalf  of  the  plain- 
tiff in  error,  and  apparently  the  one  most  relied  upon  by  its  counsel,  is 
that  the  court  below  erred  in  giving  the  jury  this  instruction: 

"You  are  instructed  that  the  burden  of  proof  is  upon  the  Alamo  Cattle 
Company,  before  they  can  recover  judgment  against  plaintiff,  to  show  that 
cattle  alleged  to  have  been  tendered  on  May  9  and  12,  1913,  fully  complied 
with  the  contract  in  every  respect." 

It  will  be  observed  that  the  plain  effect  of  that  instruction  was  that 
before  the  cattle  company  could  recover  judgment  against  the  plain- 
tiff the  burden  would  be  upon  that  company  to  show  that  the  tender 
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referred  to  complied  with  the  company's  obligation  under  the  contract 
— referring  no  doubt  to  the  affirmative  matter  set  up  in  its  answer, 
upon  which  it  prayed  judgment  against  the  plaintiff.  But  when  the 
court  came  to  instruct  the  jury  in  respect  to  the  plaintiff's  demand 
against  the  defendant  it  distinctly  told  them  this : 

"The  jury  are  instructed  that  the  burden  is  upon  the  plaintifT,  and  it 
is  for  him,  to  prove  every  material  allegation  of  his  complaint  by  a  pre- 
ponderance of  the  evidence.  If  upon  any  one  or  more  of  the  material  allega- 
tions of  the  plaintiflTs  complaint  the  evidence  is  evenly  balanced,  or  if  it 
preponderates  in  favor  of  the  defendant,  then  the  plaintiff  cannot  recover, 
and  the  jury  should  find  for  the  defendant." 

And  in  various  places  the  court  told  the  jury  in  effect  that  if  they 
should — 

"find  that  the  defendant  tendered  and  offered  to  the  plaintiff  the  cattle  called 
for  in  the  contract,  in  the  quantity  and  of  the  agea  specified  in  the  contract, 
and  that  such  cattle  were  as  good  as  or  better  than  Terrazas  cattle,  then  the 
verdict  must  be  for  the  defendant." 

[3]  The  court  also  instructed  the  jury  to  the  effect,  and  we  think 
properly,  that  if  the  cattle  tendered  by  the  defendant  company  did 
not  conform  to  the  requirements  of  the  contract,  the  plaintiff  had  the 
legal  right  to  refuse  to  accept  them,  and  in  that  event  that  the  defend- 
ant's insistence  upon  such  acceptance  and  its  refusal  to  tender  or 
deliver  other  cattle  in  lieu  of  them,  as  manifested  by  its  letter  of  May 
13th,  constituted  a  breach  of  the  contract  on  its  part,  in  which  latter 
event  the  furnishing  of  cars  for  the  transportation  of  the  cattle  and 
the  plaintiff's  readiness  and  ability  to  make  the  required  payment  be- 
came an  immaterial  matter,  although  the  plaintiff  gave  testimony  tend- 
ing to  show  such  ability  and  readiness  on  his  part. 

Taking  the  instructions  as  a  whole,  we  are  of  the  opinion  that  the 
jury  could  not  have  been  misled  thereby.  That  view  also  disposes  of 
the  alleged  errors  respecting  the  admission  and  exclusion  of  evidence 
regarding  the  ability  and  readiness  of  the  plaintiff  to  make  the  pay- 
ments and  furnish  the  cars. 

[4]  It  is  also  contended  on  behalf  of  the  plaintiff  in  error  that  the 
court  below  erred  in  sustaining  the  objection  to  this  question  asked 
the  plaintiff  on  cross-examination : 

**Q.  Did  you,  or  not,  state  to  Mr.  Myers,  at  El  Paso,  in  substance,  that 
you  or  Mr.  Oliver  (who  was  with  the  plaintiff  at  the  time  the  tender  was 
made)  had  made  a  mistake?" 

The  objection  to  the  question  was  that  it  was  not  proper  cross- 
examination,  and  "not  competent,  unless  counsel  desire  to  make  this 
witness  their  own  witness  for  this  purpose."  Conceding  the  com- 
petency of  the  question,  and  error  on  the  part  of  the  court  in  sus- 
taining the  objection  to  it,  such  ruling,  in  view  of  the  record,  was 
manifestly  harmless,  for  the  reason  that  Myers  testified,  among  other 
things,  that  in  the  latter  part  of  June  or  the  first  of  July,  in  discussing 
this  case  with  Hall : 

''I  asked  him  if  he  didn't  think  he  made  a  mistake  in  refusing  to  cut  the 
cattle,  and  he  said,  'Yes  ;*  that  he  thought  he  made  a  mistake  in  not  cutting; 
them.    That  is  about  the  extent  of  the  conversation,  as  I  recall." 
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And  the  plaintiff,  Hall,  subsequently  testified  in  regard  to  the  same 
matter  as  follows : 

"I  heard  the  testimony  of  Mr.  Myers  with  reference  to  a  conversation  In 
which  Mr.  Myers  stated  that  I  said  that  I  had  made  a  mistake  in  not  cutting 
the  cattle  at  the  time  they  were  offered  at  the  Destlladero  Ranch  in  Mexico. 
The  conversation  was  this:  We  were  discussing  the  circumstances  as  they 
happened,  and  I  told  him  that  I  thought  It  would  have  been  better  If  we 
had  gone  ahead  and  cut  out  of  the  cattle  that  there  was  in  the  herd,  all  that 
did  comply  with  the  contract,  because  we  would  have  convinced  the  Alamo 
Cattle  Company  beyond  a  doubt  that  they  did  not  have  a  train  load.  He  said 
he  could  not  tell  about  that;  he  didn't  know  whether  they  did  or  did  not 
have  a  train  load." 

Other  objections  to  the  rulings  of  the  court  during  the  trial  we 
do  not  think  require  special  mention.  In  none  of  them  do  we  discover 
reversible  error. 

The  judgment  is  affirmed. 


(220  Fed.  837) 

STONE  &  McCARRICK,  Inc.,  v.  DUGAN  PIANO  CO.  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     February  8,  1915.) 

No.  2665. 

CoPTBiGHTS  <@=»4 — Subject  of  Copyright — ^Advertisements. 

Where  a  so-caUed  manual  of  instruction  in  a  system  of  salesmanship 
consisted  of  a  collection  of  forms  of  advertisements  to  be  used  by  dealers 
In  connection  with  special  sales  of  pianos  and  piano-players,  and,  though 
they  were  Intended  to  be  used  by  all  dealers  licensed  by  the  publisher 
to  use  them,  they  contained  representations  of  fact  concerning  the  sale 
and  the  success  thereof,  which  could  not  possibly  be  true  as  to  all  deal- 
ers, and  by  their  extravagant  pufling  and  misrepresentation  had  a  tend- 
ency to  mislead  and  deceive  the  public,  such  forms  were  not  copy- 
rightable, and  the  use  thereof  was  not  an  Infringement  of  a  copyright  of 
the  manual  of  Instruction,  since.  If  mere  advertisements  are  ever  copy- 
rightable, the  law  should  extend  its  protection  to  those  only  that  speak 
the  truth,  and  not  to  that  class  of  matter  the  effect  of  which  is  to  mis- 
lead and  deceive  the  public,  especially  as  one  applying  to  a  court  of 
equity  for  relief  must  come  with  clean  hands. 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent.  Dig.  §§  2,  9,  10 ;  Dec. 
Dig.  <g=>4. 

Matter  subject  to  copyright,  see  riote  to  Cleland  v.  Thayer,  58  C.  C. 
A.  273.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Louisiana;   Rufus  E.  Foster,  Judge. 

Suit  by  Stone  &  McCarrick,  Incorporated,  against  the  Dugan  Piano 
Company  and  others.  From  a  decree  dismissing  the  bill  (210  Fed. 
399),  complainant  appeals.    Affirmed. 

The  appellant  filed  its  blU  in  the  District  Court  against  the  appellees,  Dugan 
Piano  Company,  the  New  Orleans  Item,  and  others,  to  prevent  the  infringe- 
ment of  the  copyright  of  a  book  containing  forms  of  advertisements  and  other 
matter.  Interspersed  with  rather  attractive  illustrations.  The  bUl  prayed 
an  Injunction,  damages,  and  an  accounting.  The  questions  presented  for  de- 
cision arise  upon  an  order  made  by  the  trial  court  dismissing  the  bill,  which, 
among  other  allegations,  contains  the  following: 

"That  complainant  was  organized  for  the  purpose,  among  other  things,  of 
carrying  on,  and  since  its  organization  has  carried  on,  and  is  now  carrying  on, 

^s»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Nambered  Digests  &  Indexes 
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the  business  of  writing,  making,  editing,  publishing,  and  selling,  books  re- 
lating to  the  sale  of  pianos  and  player-pianos.  Thdt  complainant,  Its  officers 
and  employes,  have  spent  much  time,  effort,  study,  and  money  in  devising 
writing  up,  editing,  publishing,  and  selling  books  adapted  for  instruction  in 
the  sale  of  pianos  and  player-pianos,  aforesaid,  and  especially  intended  to  be 
used  by  its  subscribers  and  its  licensees  for  reprinting  in  the  form  of  advertise- 
ments in  newspapers,  magazines,  periodicals,  and  other  literature. 

''Complainant  further  avers  that,  for  the  purposes  aforesaid,  it  has  written, 
or  caused  to  be  written,  and  prepared,  published,  edited,  and  copyrighted,  a 
book  entitled  *Manual  of  Instruction  in  the  Use  of  Stone  &  McCarrick  (In- 
corporated) System  of  Salesmanship,*  and  that  its  officers,  agents,  and  em- 
ployes, have  spent  much  thought,,  skill,  time,  effort  and  money  in  devising, 
writing,  editing,  publishing,  introducing,  and  selling  the  book  aforesaid;  and 
that  the  book  aforesaid  was  especially  intended  to  be  used  by  its  subscribers 
and  its  licensees  for  reprinting  parts  thereof  in  a  series  of  articles  intended 
for  advertising  purposes,  and  was  printed  in  such  form  as  to  be  specially 
adapted  for  use  as  'copy*  for  advertisements  in  newspapers,  magazines,  peri- 
odicals, and  other  literature ;  and  that  the  said  book  so  prepared  was  proper 
subject-matter  for  protection  under  section  5,  Class  A,  of  the  Copyright  Act 
of  March  4,  1909  (Act  March  4,  1909,  c.  320,  35  Stat  1076  [U.  S.  Comp.  St. 
1913,  §  9521])." 

The  Manual  of  Instruction,  denominated  a  book  by  the  appellant,  and  made 
an  exhibit  to  the  bill,  consists  of  25  sheets,  of  approximately  the  size  of  a 
sheet  of  an  ordinary  newspaper,  22  of  which  are  devoted  to  advertising  mat- 
ter, and  the  three  last  to  what  are  termed  "Prospect  and  Premium  Letters." 
These  sheets  are  bound  together,  and  in  this  form  they  are  disposed  of  by 
the  author.  The  lower  left-hand  corner  of  each  of  the  22  sheets  contains 
brief  directions  as  to  the  time  of  the  publication  of  the  advertisement  and  as 
to  the  space  required.  For  example:  On  page  1  are  the  following  words 
and  figures,  "Ad  No.  1,  "Wednesday,  7  cols."  Page  2,  "Ad  No.  2,  Thursday, 
7  cols."  And  so  on  through  the  entire  series.  This  collection,  or  book,  of 
advertisements,  contains  both  letterpress  and  pictorial  illustrations^  The 
following  excerpts  are  taken  from  the  letterpress  of  the  book: 

First.  On  page  1  the  advertisement  begins  as  follows: 

"The  pianos   for   this  co-operative   sale  were  personally  selected  et   the 

factory  by  Mr.  and  upon  arrival  are  being  tested  and  inspected  by 

Prof. 

"300  New  Pianos  Worth  $350  Each  to  be  Sold  for  $248.75  Each. 

"With  the  opening  of  our  store  to-morrow  morning,  a  new  plan  of  selling 

pianos  in will  be  inaugurated.    And  a  gigantic  sale  will  have  begun. 

The  sale  will  consist  of  three  hundred  new  pianos.  No  more.  No  less.  These 
instruments  were  contracted  for  and  this  sale  planned  and  arranged  months 
ago.  (This  will  be  told  of  fully  in  another  advertisement)  The  pianos  have 
been  arriving  now  direct  from  the  factory  at  the  rate  of  a  car  load  a  day. 
The  store  is  packed." 

Second.  Page  2: 

"300  persons  will  each  save  $101.25  (101  dollars  and  25  cents)  by  obtaining 
their  piano  through  this  co-operative  sale." 

Third.  Page  6: 

"When  you  begin  to  pay  you  begin  to  own  your  piano  and  in  event  off 
death  all  unpaid  payments  are  immediately  canceled." 

Fourth.  I*age  7: 

"Don't  get  away  from  the  principal  fact  that  first  of  all  you  get  a  piano 
through  this  co-operative  plan  for  248  dollars  and  75  cents  which  will  ordina- 
rily cost  you  350  dollars." 

Fifth.  Page  10: 

"Saving  Millions  by  Co-operation.  A  saving  of  $30,375  through  this  one 
transaction  in  Pianos." 

Sixth.  Page  11: 

"One-third  of  these  $248.75  pianos  have  been  sold.  Two  weeks  ago  to-day 
we  announced  this  co-operallve  sale.  To-day — one-third  of  these  pianos  (in 
round  figures)  have  been  sold.  We  told  you  then  that  co-operation  was  power. 
This  has  been  fully  proved  by  the  instantaneous  success  of  this  sale." 
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Seventh.  Page  13: 

"Once  again  we  tell  this  whole  piano  story.  This  is  a  story  of  success— of 
unprecedented  success.  It*s  a  storj'  of  planning — then  of  concentrating  un- 
limited power  on  working  out  the  plan  until  it's  a  story  of  such  stupendous 
success  that  the  telling  is  spontaneous.  We  could  not  help  repeating  it  if  we 
would,  or  would  not  if  we  could.  It's  inspiring.  It  runs  off  the  pencil  faster 
than  we  can  write.  The  reason  for  it,  is  the  plan  Itself.  Here  it  is:  Don't 
miss  a  single  syllable." 

Eighth.  Page  15: 

**You  are  missing  the  opportunity  of  your  life  if  you  don't  get  one  of  these 
pianos  during  this  co-operative  sale. 

**The  pianos  for  this  co-operative  sale  were  personally  selected  at  the  fac- 
tory by  Mr. and  upon  arrival  are  being  tested  and  inspected  by  Prof. 

"We  knew  this  sale  would  be  a  success.  The  manufacturers  (Kohler  & 
Campbell),  who  are  co-operating  with  us  in  this  sale,  knew  it  would  be  a 
success.  We  knew  our  prices  were  right  and  that  our  proposition  was  right 
But  we  were  not  expecting  such  overwhelming  success.  We  expected  a  shower, 
but  we  did  not  exi)ect  a  downpour.  The  plain  facts  are — we  have  taken  orders 
for  twice  as  many  instruments  as  we  had  expected  to  sell  up  to  this  time.  And 
this  is  told  for  but  one  purpose,  and  one  purpose  only,  and  that  is — to  advise 
those  who  have  already  told  us  they  would  buy  later  during  the  sale — do  not 
put  off  too  long." 

Ninth.  On  page  16: 

"All  l-ecords  of  piano  selling  surpassed.  The  success  of  this  co-operative 
sale  has  been  almost  electrifying. 

"The  success  of  this  sale  was  foretold  the  day  It  opened.  It  started  out  a 
success — and  has  kept  it  up  ever  since.  The  store  has  been  as  busy  as  a  de- 
partment store,  where  thousands  of  things  are  sold  instead  of  a  few.  tJp  to 
this  writing  we  have  sold  and  delivered  just  sixty-seven  instruments  more 
than  the  largest  estimate  put  upon  the  probable  sales  for  the  given  time — 
which  means  that  the  sale  will  close  from  a  week  to  two  weeks  earlier  than 
we  had  expected.  Remember — when  three  hundred  pianos  and  one  hundred 
player-pianos  have  been  sold — the  sale  ends.  Not  another  one  of  these  instru- 
ments will  be  sold  at  these  prices,  upon  these  terms,  or  upon  this  plan.  So 
come  now." 

Tenth.  Page  17: 

"Eighty  player-pianos  have  been  sold.  But  twenty  remain  to  be  sold  through 
this  co-operative  plan. 

"Nothing  can  tell  the  story  of  the  success  of  this  sale  so  well  as  this. 
Eighty  of  the  one  hundred  player-pianos  intended  for  this  sale  have  already 
been  sold." 

Eleventh.  Page  18: 

"We  are  so  likely  to  forget.  We  are  so  likely  to  put  off.  We  get  in  the 
habit  of  thinking  that  we  have  plenty  of  time  for  this  or  that. 

**This  great  piano  sale  is  now  in  mind — when  we  pencil  these  thoughts.  We 
have  in  mind  that  it  was  even  our  own  exi)ectation,  when  this  sale  opened 
that  it  would  continue  at  least  three  weeks  longer. 

"Now  we  know  it  cannot  possibly  run  for  two  weeks  longer. 

"This  sale  has  been  electrifying.  It  has  been  huge,  gigantic,  stupendous  in 
Its  success. 

"Like  a  snowball  rolling  down  hill,  It  has  gathered  size  and  strength  as  it 
progressed. 

"Yesterday  we  could  scarcely  serve  our  customers.  To-day  the  same  thing 
— and  to-morrow,  being  Saturday,  and  this  reminder  to  quicken  your  coming, 
we  no  doubt  will  have  the  largest  single  day's  orders  to  fill  of  any  one  day 
since  this  big  movement  was  announced. 

"Is  it,  therefore,  too  much  to  ask  that  you  come  in  the  forenoon,  if  you 
can  find  it  convenient  to  do  so?" 

Twelfth.  Page  19: 

"Last  week  of  this  great  piano  sale — positively. 

"Verily  co-operrition  is  power.  We  have  seen  and  experienced  its  power. 
The  success  of  this  sale  is  the  proof.  For  here  we  are  announcing  the  close 
of  the  sale  this  week,  when  we  had  not  expected  to  announce  it  for  three 
weeks  later. 
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"Do  you  know  what  this  announcement  means? 

"It  means  that  we  have  practically  sold  these  three  hundred  pianos  and  one 
hundred  player-pianos  in  five  weeks. 

"For  to-day — ^although  this  is  Monday — we  are  certain  we  shall  not  have 
enough  instruments  left  to  fill  all  orders  throughout  the  entire  week.  That 
is,  if  customers  pour  in  upon  us  this  week  as  they  did  last  week.  And  it  is 
certain  that  they  will. 

"For  when  dozens  of  persons  read  the  heading  of  this  ad  and  realize  that  it 
is  *now  or  never,'  they  will  swamp  us  with  applications. 

"We  know  of  enough  persons,  who  have  told  us  they  would  take  a  piano  or 
player-piano  before  the  sale  closed,  to  book  orders  for  every  instrument  now 
remaining  unsold." 

Thirteenth.  Page  20: 

"Sale  narrows  down  to  hours. 

"It  is  now  only  a  question  of  hours,  when  the  last  of  these  three  hundred 
pianos  and  one  hundred  player-pianos  will  have  been  sold.  Perhaps  by  to- 
morrow evening.    Certainly,  by  the  close  of  business  Thursday." 

Fourteenth.     Page  21 : 

"Don't  delay  any  longer  if  you  want  one  of  these  pianos. 

"It's  all  over.  By  the  time  this  ad  reaches  you  the  last  piano  originally 
apportioned  to  us  for  this  great  co-operative  sale  will  have  been  sold.  A  few 
may  remain — and  possibly  three  or  four  of  the  player-pianos.  But  these  will 
be  snapped  up  in  the  morning.  After  that  we  will  take  orders  unUl  the  close 
of  business  on  Saturday. 

"This  is  a  concession  to  belated  buyers. 

"It  was  the  original  intention  for  us  to  sell  three  hundred  pianos  and  one 
hundred  player-pianos  on  this  wonderful  plan.  But  the  sale  simply  ran  away 
with  us.  Large  as  it  was,  gigantic  as  was  its  scope,  its  success  was  so  spon- 
taneous that  we  are  practically  sold  out  to-day.  In  all  our  estimates  we 
had  fully  expected  the  sale  to  take  two  weeks  longer. 

"So  we  say  that  'booking  orders'  for  later  delivery  Is  a  concession  to  be- 
lated buyers.  We,  ourselves,  know  a  number  of  persons  who  fully  intended 
taking  advantage  of  the  sale,  and  who,  for  one  reason  or  another  have  been 
prevented  from  doing  so.    This  still  gives  them  the  opportunity." 

Fifteenth.  Page  22: 

"Time's  up.   Saturday  the  sale  ends. 

"Sales  may  come  and  sales  may  go — but  we  doubt  if  any  piano  sale  has  ever 
been  the  success  of  this.  Pianos  are  things  you  do  not  buy  every  day.  You 
buy  one  in  your  lifetime ;  maybe  two.  Pianos  represent  a  considerable  invest- 
ment. You  can  furnish  a  whole  house  very  comfortably  for  the  price  of  a 
single  piano.  So,  when  we  tell  you  that  there  were  days  during  this  sale 
when  we  could  not  wait  on  our  customers,  you  can  then  appreciate  the 
stupendous  *go'  to  this  sale.     ♦    ♦     ♦ 

"The  sale  Is  not  closing  without  every  one  having  a  fair  opportunity  to 
take  advantage  of  It  If  we  had  restricted  the  sale  strictly  to  the  number 
originally  arranged  for,  the  sale  would  now  be  a  matter  of  history." 

The  appellees  in  the  court  below  moved  to  dismiss  the  bill  on  the  following 
grounds: 

"(1)  Because  advertisements  are  not  copyrightable  and  hence  advertisement 
copy  is  not  copyrightable. 

"(2)  Because  the  copyright  of  a  text-book  or  Manual  of  Instruction  in  a 
useful  art,  science,  or  system  does  not  confer  upon  the  author  or  the  proprietor 
of  the  text-book,  even  though  copyrightable,  a  right  of  property  in  the  art, 
science,  or  system  explained  in  the  text-book  or  Manual  of  Instruction,  and 
hence  complainant  has  not  and  cannot  have  an  exclusive  right  to  make,  sell, 
print,  or  use  advertisements  written  in  accordance  with  the  forms  set  forth  in 
such  book,  and  complainant  has  not  and  cannot  have  the  right  to  limit  the 
use  thereof  to  purchasers  of  said  Manual  of  Instruction  or  Its  licensees. 

"(3)  Because  the  description  of  an  art,  science,  or  system  in  a  book,  al- 
though said  book  may  be  entitled  to  the  benefit  of  copyright,  lays  no  founda- 
tion for  an  exclusive  claim  to  the  art,  science,  or  system,  as  explained  and  ex- 
emplified in  said  book." 

The  motion  to  dismiss  having  been  sustained,  the  appellant  prosecutes  an 
apx)eal  from  the  decree  of  dismissal. 
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The  opinion  of  Judge  Foster,  sustaining  the  motion  to  dismiss,  is 
reported  in  210  Fed.  399. 

Ernest  Wilkinson,  of  Washington,  D.  C,  and  Jas.  Wilkinson,  of 
New  Orleans,  La.,  for  appellant. 

Frank  E.  Rainold  and  Robt.  H.  Marr,  both  of  New  Orleans,  La., 
for  appellees. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

MAXEY,  EHstrict  Judge  (after  stating  the  facts  as  above).  1.  It 
may  be  conceded  that  the  "Manual  of  Instruction"  is  a  book  within 
the  meaning  of  the  law  of  copyright. 

2.  Since  the  motion  to  dismiss  the  bill,  interposed  under  the  new 
equity  rules,  admits,  as  did  demurrers  under  the  former  system,  the 
allegations  of  fact  well  pleaded,  it  may  be  further  conceded,  in  view 
of  the  positive  allegations  of  the  bill,  that  the  appellees  have  infringed 
the  copyright  of  the  appellant. 

3.  But  the  further  question  remains:  Is  the  manual  of  instruction 
a  proper  subject  of  copyright?  In  other  words,  is  it  copyrightable 
under  the  law  and  entitled  to  the  protection  of  a  court  of  equity? 
In  this  connection,  it  may  be  admitted  ex  gratia  argumenti,  without 
being  decided,  that  some  form  of  advertisements,  such  as  characteris- 
tic advertisements,  come  within  the  protection  of  the  law.  But  said 
Judge  Jenkins,  speaking  for  the  Circuit  Court  of  Appeals  in  Mott  Iron 
Works  V.  Clow,  82  Fed.  at  page  321,  27  C.  C.  A.  at  page  255 : 

**So  far  as  the  decisions  of  the  Supreme  Court  have  gone,  we  think  they 
hold  to  the  proposition  that  mere  advertisements,  whether  by  letterpi*ess  or  by 
pictures,  are  not  within  the  protection  of  the  copyright  laws." 

The  question  recurs:  Is  the  manual  of  instruction,  the  particular 
book,  or  collection  of  advertisements — and  it  can  be  nothing  else — 
of  which  the  appellant  is  the  author,  subject  to  copyright?  If  in 
any  case  mere  advertisements  are  copyrightable,  the  law  should  ex- 
tend its  protection  to  those  only  that  speak  the  truth,  and  certainly  not 
to  that  class  of  advertising  matter  the  effect  of  which  is  to  mislead 
and  deceive  the  public.  'The  deceit  of  the  public,"  said  Judge  Ship- 
man  in  Celluloid  Manufacturing  Company  v.  Read,  47  Fed.  at  page 
715,  "and  the  consequent  injury  to  it,  are  as  much  to  be  regarded  by 
a  court  of  equity  as  an  injury  to  a  plaintiff's  business."  See  Wright 
v,  Tallis,  50  Eng.  Com.  Law,  893-906;  Hop.  Trade-Marks,  p.  370. 
It  is  a  familiar  maxim  of  equity  that  one  who  applies  to  a  court  of 
equity  for  reUef  should  come  in  with  clean  hands,  and,  it  may  be 
added,  he  should  show  a  clean  bill  of  health  to  entitle  him  to  its  pro- 
tection. The  principle  is  clearly  stated  by  Mr.  Justice  Field,  as  the 
organ  of  the  court,  in  Manhattan  Medicine  Co.  v.  Wood,  108  U.  S. 
at  pages  224,  225,  2  Sup.  Ct.  at  pages  440,  441,  27  L.  Ed.  706,  in 
a  trade-mark  case,  and  no  reason  is  perceived  why  it  is  not  equally 
applicable  to  copyright.  The  justice  first  quoted  from  an  opinion  of 
the  Lord  Chancellor  of  England,  as  follows: 

"When  the  owner  of  the  trade-mark  applies  for  an  injunction  to  restrain 
the  defendant  from  Injuring  his  property  by  making  false  representations  to  the 
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public,  It  is  essential  that  the  plaintiflP  should  not  in  his  trade-mark,  or  In  the 
business  connected  with  it,  be  himself  guilty  of  any  false  or  misleading  rep- 
resentations ;  for,  if  the  plaintiff  makes  any  material  false  statement  in  con- 
nection with  the  property  he  seeks  to  protect,  he  loses,  and  very  justly,  his 
right  to  claim  the  assistance  of  a  court  of  equity." 

And  again: 

"Where  a  symbol  or  label,  claimed  as  a  trade-mark,  is  so  constructed  or 
worded  as  to  make  or  contain  a  distinct  assertion  which  is  false,  I  think  no 
property  can  be  claimed  in  it,  or,  in  other  words,  the  right  to  the  exclusive 
use  of  it  cannot  be  maintained." 

Proceeding,  he  employed  the  following  language: 

"When  the  case  reached  the  House  of  Lords,  the  correctness  of  this  doctrine 
was  recognized  by  Lord  Cranworth,  who  said  that  of  the  justice  of  the  prin- 
ciple no  one  could  doubt;  that  it  is  founded  in  honesty  and  good  sense,  and 
rests  on  authority  as  well  as  on  principle,  although  the  decision  of  the  House 
was  placed  on  another  ground.  The  soundness  of  the  doctrine  declared  by  the 
Lord  Chancellor  has  been  recognized  in  numerous  cases.  Indeed,  it  is  but 
an  application  of  the  common  maxim  that  he  who  seeks  equity  must  present 
himself  in  court  with  clean  hands.  If  his  case  discloses  fraud  or  deception 
or  misrepresentation  on  his  part,  relief  there  will  be  denied." 

See,  also,  Krauss  v.  Peebles'  Sons  Co.  (C.  C.)  58  Fed.  at  pages  594, 
595. 

And  it  may  be  added  that,  in  the  public  interest,  state  punitive  leg- 
islation has  been  deemed  necessary  to  prohibit  the  publication  of  ad- 
vertisements which  "contain  any  assertion,  representation  or  statement 
of  fact  which  is  untrue,  deceptive  or  misleading."  See  Acts  of  La. 
1914,  pp.  279,  280. 

The  bill  of  the  appellant  alleges  that  the  book  "was  printed  in  such 
form  as  to  be  specially  adapted  for  use  as  "copy*'  for  advertisements 
in  newspapers,  magazines,  periodicals,  and  other  literature."  And 
counsel  for  the  appellant,  in  their  brief,  insist  that: 

"The  book  does  not  teach  piano  dealers  how  to  advertise  their  wares,  but 
prepares  the  advertisements  for  the  dealers,  relieving  them  of  the  time,  trou- 
ble, expense,"  etc. 

It  thus  appears  obvious  that  the  advertisements  are  made  to  order, 
and  nothing  remains  to  be  done  by  the  dealer  but  to  publish  them  in 
a  newspaper  or  periodical  according  to  the  directions  contained  in  the 
lower  left-hand  corner  of  each  advertising  sheet.  These  advertise- 
ments  are  to  be  used  by  all  licensees,  or  dealers  in  pianos  and  player- 
pianos  who  may  have  acquired  the  right  from  appellant  to  use  them, 
and  it  is  apparent  that  the  representations  of  fact  embodied  in  the 
letterpress,  excerpts  from  which  are  set  out  in  the  statement  of  the 
case,  cannot  be  true  as  to  all  dealers.  One  dfealer  may  sell  50  instru- 
ments and  another  250  in  a  given  time,  yet  in  the  advertising  sheets 
of  the  appellant  all  are  made  to  sell  the  same  number  of  instruments 
within  the  same  period  of  time.  It  is  only  necessary  to  glance  at 
the  matter  of  the  advertisements,  in  that  and  in  other  respects,  to 
satisfy  the  mind  that  their  tendency,  by  the  extravagant  puffing  of 
the  wares  of  the  dealer  and  misrepresentation  of  sales,  is  to  mislead 
and  deceive  the  public.  However  honest  the  intention  of  the  author 
may  have  been  in  the  preparation  of  its  manual,  it  nevertheless  re- 
mains true  that  the  effect  of  its  work  is  such  as  we  have  stated.    Ex- 
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travaganzas  may  be  indulged  by  a  writer  for  the  purpose  of  illustra- 
tion and  to  accomplish  the  end  in  view,  as  exemplified  by  Don  Quixote 
and  others  of  a  similar  nature,  and  as  thus  employed  they  carry  con- 
viction to  the  reader  and  lend  charm  and  interest  to  the  story.  But 
advertisements  by  dealers  of  their  wares,  in  order  to  insure  the  pro- 
tection of  the  law,  should  reflect  the  truth  and  avoid  representations 
which  mislead  and  deceive  the  people.  If  their  tendency  be  mislead- 
ing and  deceptive,  they  will  find  the  doors  of  a  court  of  equity  barred 
against  their  admission. 

After  a  painstaking  investigation  of  the  present  case,  we  have 
reached  the  conclusion  that  the  particular  advertising  forms  of  the 
appellant,  although  covered  by  the  copyright  of  the  manual  of  instruc- 
tion, are  (1)  not  copyrightable,  and  (2)  they  are  not  entitled  to  the 
protection  of  a  court  of  equity. 

The  decree  of  the  District  Court  is  therefore jaffirmed. 


<220  Fed.  843) 

POTTER  MFG.  CO.  v.  ARTHUR, 

In  re  FIDLER  &  BROCK. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     March  2,  1915.) 

No.  2670. 

1.  Sales  ^=>451 — Conditional  Sales— Necessity  of  Recording— Law  Gov- 

EBNINO. 

Where  a  machine  sold  and  delivered  f .  o.  b.  Indianapolis,  with  a  reserva- 
tion of  title  in  the  seller  until  paid  for,  was  simultaneously  with  the 
completed  delivery  shipped  by  the  seller  to  the  buyer  in  Ohio,  where  it 
remained  until  the  buyer  became  bankrupt,  the  necessity  of  recording 
the  contract  was  not  governed- by  the  Indiana  Laws,  but  by  Gen.  Code 
Ohio,  §  8568,  providing  that  such  a  reservation  of  title  shall  be  void  as  to 
subsequent  purchasers  and  mortgagees  in  good  faith  and  creditors,  unless 
the  contract  is  recorded,  since,  where  the  parties  to  such  a  contract  con- 
template that  the  property  is  to  go  at  once  and  before  any  use  by  the 
buyer  into  another  state,  and  there  remain  quasi  permanently,  the  law  of 
the  situs  thus  given  to  the  property  will  control,  especially  as  title  did 
not, pass,  notwithstanding  the  completed  delivery. 

[Ed.  Note — For  other  cases,  see  Sales,  Cent.  Dig.  §  1323;  Dec.  Dig. 
<S=>451.] 

2.  Bankruptcy  €=>140 — Property  Passing  to  Trustee— Conditional  Sales. 

Though,  under  Gen.  Code  Ohio,  §  8568,  an  unrecorded  contract  of  con- 
ditional sale  is  invalid  only  as  against  those  creditors  who,  for  themselves 
or  by  representation,  fasten  a  lien  upon  the  property  in  aid  of  their  claims, 
where,  when  a  petition  in  bankruptcy  was  filed,  creditors  had  a  right  to 
fasten  on  the  property  a  lien  which  would  prevail  against  the  seller,  such 
right  passed  to  the  trustee,  under  Bankr.  Act  July  1,  1898,  c.  541,  §  47a  (2), 
30  Stat  557,  as  amended  by  Act  June  25,  1910,  c.  412,  §  8,  36  Stat.  i^O 
(Comp.  St.  1913,  §  9631),  providing  that  the  trustee,  as  to  all  property  in 
the  custody  of  the  bankruptcy  court,  shall  be  deemed  vested  with  all  the 
rights,  remedies,  and  powers  of  a  creditor  holding  a  lien  by  legal  or 
equitable  proceedings,  and  he  might  assert  the  rights  which  any  creditor 
would  have  had  against  the  property,  if  such  creditor,  at  the  date  of 
the  filing  of  the  petition,  had  been  holding  an  execution  levy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  198,  199,  219, 
225;    Dec.  Dig.  <S=>140.] 

^spFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &Jiidexes 
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8.  Bankbuptct  ^==>303 — ^Reclaiminq  Possession  of  Propehty  from  TBuerrEiB 
—Burden  of  Proof. 

A  party  seeking  to  recover  from  a  trustee  In  bankruptcy  the  possession 
of  property  sold  to  the  bankrupt  conditionally  by  an  unrecorded  contract, 
yold  as  to  subsequent  creditors,  had  the  burden  of  showing  that  creditors 
represented  by  the  trustee  became  such  prior  to  the  purchase  of  the  prop- 
erty and  that  the  claims  of  subsequent  creditors  would  not  exhaust  the 
property. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  458-462; 
Dec.  Dig.  <&=>303.] 

4.  Sales  «=»472 — Conditional  Sales— Failure  to  Record. 

Where  a  conditional  sale  contract  was  by  law  required  to  be  recorded^ 
a  notice,  attached  to  the  machine  sold,  that  It  remained  the  property 
of  the  seller,  was  Ineffective. 

[Ed.  Note.— -For  other  cases,  see  Sales,  Cent  Dig.  §§  1366-1376;  Dec 
Dig.  <S=>472. 

What  constitutes  a  contract  of  conditional  sale,  see  note  to  Dunlop 
V.  Mercer,  86  C.  C.  A.  448.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern Division  of  the  Southern  District  of  Ohio;  Howard  C.  HolHster, 
Judge. 

Petition  by  the  Potter  Manufacturing  Company  to  require  the  de- 
livery of  property  to  it  by  Edwin  L.  Arthur,  trustee  in  bankruptcy  of 
Fidler  &  Brock,  bankrupts.  From  an  order  in  favor  of  the  trustee,  the 
petitioner  appeals.    Affirmed. 

P.  V.  Connolly,  of  Cincinnati,  Ohio,  for  appellant. 
W.  W.  Keifer,  of  Springfield,  Ohio,  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SATER, 
District  Judge. 

DENISON,  Circuit  Judge.  Fidler  &  Brock,  bankrupts,  resided  in 
Springfield,  Ohio,  and  as  contractors  were  engaged  in  construction 
work  at  Troy,  Ohio.  In  August,  1913,  they  went  to  Indianapohs,  Ind., 
and  arranged  to  purchase  from  the  Potter  Company  a  trench  exca- 
vating machine.  The  written  contract,  signed  by  both  parties,  showed 
that  the  delivery  was  to  be  f.  o.  b.  Indianapolis,  and  that  part  of  the 
price  was  to  be  paid  in  five  installments  each  alternate  month,  as  evi- 
denced by  five  promissory  notes,  and  provided  "that  full  title  to  said 
property  shall  remain  in  the  said  Potter  Manufacturing  Company  un- 
til payment  in  full  has  been  made,"  and  that,  upon  default  in  payment, 
the  vendor  might  retake  the  property.  The  machine  was  taken  to 
Troy  and  there  remained.  Upon  the  adjudication  in  bankruptcy,  part 
of  the  purchase  price  remained  unpaid,  and  the  Potter  Company  filed 
a  petition  asking  that  the  trustee  in  bankruptcy  be  ordered  to  surren- 
der the  machine.  From  the  order  of  the  District  Court,  holding  that 
the  trustee's  title  was  good  as  against  the  attempted  reclamation,  the 
Potter  Company  brings  this  appeal. 

The  Ohio  statute  (section  8568,  Gen.  Code)  provides  that  the  reser- 
vation of  title  in  such  a  contract  "shall  be  void  as  to  all  subsequent 
purchasers  and  mortgagees  in  good  faith  and  creditors,  unless"  the 
contract  is  recorded  in  the  county  of  the  vendee's  residence.    There  is 

^=:>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key -Numbered  Digests  ft  Indexos 
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no  statute  in  Indiana  requiring  such  recording.  This  contract  was 
not  recorded  anywhere. 

[1]  1.  We  think  the  law  of  Ohio,  not  of  Indiana,  controls  as  to  the 
necessity  for  recording.  Ordinarily,  by  reason  of  the  completed  de- 
livery in  Indiana,  title  would  have  passed  in  that  state,  and  it  might  be 
argued  that  the  effect  of  recording  laws,  as  to  contracts  passing  title  in 
Indiana,  would  be  determined  by  the  rule  of  that  state;  but  here  ti- 
tle did  not  pass  upon  delivery,  and  part,  at  least,  of  the  basis  of  this  ar- 
gument disappears.  Aside  from  that  consideration,  we  regard  it  as 
the  established  rule  that  where  the  parties  to  such  a  contract  at  the 
time  contemplate  that  the  property  is  to  go  at  once,  and  before  any  use 
by  the  vendee,  into  another  state,  and  there  remain  quasi  permanently, 
the  law  of  the  situs  thus  given  to  the  property  will  control  the  applica- 
tion of  a  recording  statute.  This  machine  was  capable  of  being 
moved  from  place  to  place,  and  in  the  natural  course  of  events  might 
sometime  or  other  be  taken  by  the  vendees  into  different  states ;  but  it 
is  a  stipulated  fact  that  simultaneously  with  the  completed  delivery  at 
Indianapolis,  the  vendor,  by  direction  of  the  vendees,  and  acting  for 
them,  shipped  the  machine  to  the  place  in  Ohio  where  it  remained  con- 
tinuously until  the  bankruptcy.  As  against  the  necessary  inference 
that  a  present  and  continuing  location  in  Ohio  was  contemplated  by 
both  parties,  there  is  nothing;  and  this  inference  must  therefore  be 
treated  as  a  fact.  This  fact  clearly  makes  a  material  difference  be- 
tween this  case  and  one  where  the  personal  property  to  be  sold  was 
not  intended  to  have  more  than  a  casual  or  temporary  abiding  place 
in  any  particular  state. 

That  under  such  circumstances,  the  law  of  the  state  where  the  pro|>- 
erty  is  located  in  this  quasi  permanent  manner  furnishes  the  control- 
ling rule  upon  the  subject  of  recording,  was  held  by  this  court,  with- 
out extended  discussion,  in  Title  Guaranty  Co.  v.  Witmire,  195  Fed. 
41,  43,  115  C,  C.  A.  43 ;  and  if  the  question  were  open  in  this  court,  it 
would  be  ruled,  and  with  the  same  result,  by  Hervey  v.  Locomotive 
Works,  93  U.  S.  664,  671,  23  L.  Ed.  1003.  The  contract  there  involved 
pertained  to  a  locomotive,  and  it  was  made  in  Rhode  Island,  where 
the  locomotive  was  then  situated.  It  contemplated  that  the  property 
should  be  taken  to  Illinois.  This  was  done,  and  the  Supreme  Court 
held  that  the  title  reservation  in  the  contract  was  invalid  as  against  an 
Illinois  levying  creditor,  and  was  so  invalid  for  the  reason  that  the  Il- 
linois law  required  recording.  It  is  true  that  the  location  of  the  ex- 
cavating machine  in  Ohio  was  somewhat  less  likely  to  be  entirely  per- 
manent than  was  the  location  of  the  locomotive  in  Illinois ;  but  this  is  a 
difference  which  we  cannot  think  material.  Indeed,  appellant^s  counsel 
perhaps  do  not  seriously  question  the  applicability  of  the  Ohio  law  to 
this  case,  except  as  they  insist  that  the  Hervey  Case  has  been  over- 
ruled by  Bank  v.  Bank,  203  U.  S.  296,  27  Sup.  Ct.  79,  51  L.  Ed.  192. 
We  cannot  so  interpret  the  latter  decision.  The  property  there  in- 
volved had  been  removed  from  one  state  to  another  before  the  suit 
was  commenced,  but  the  contest  was  between  two  mortgagees,  and  both 
mortgages  had  been  given,  and  all  the  rights  involved  in  the  contro- 
versy had  become  fixed,  while  the  property  was  in  the  former  state. 
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It  was  clear  that  these  rights  must  be  determined  by  that  law,  as  was 
held ;  and  the  applicability  of  the  law  of  the  second  state  was  in  na 
way  considered. 

It  is  said  that  in  such  a  situation  the  Ohio  courts  apply  the  law  of 
the  place  of  the  contract,  and  Boyer  v.  Knowlton,  85  Ohio  St.  104,  97 
N.  E.  137,  38  L.  R.  A.  (N.  S.)  224,  is  cited.  We  find  nothing  in  this 
case  to  support  the  contention.  Goods  were  sold  in  New  York  to  be 
brought  to  Ohio  for  retail  sale.  They  were  of  a  much  more  fugitive 
character  than  the  machinery  here  involved,  yet  the  law  of  Ohio  was 
applied,  and  the  local  creditor  with  an  execution  lien  prevailed  over  a 
reservation  of  title  contained  in  a  New  York  sale  contract.  There  is, 
in  the  opinion  in  that  case,  nothing  to  indicate  that  the  property,  when 
the  contract  was  made,  had  acquired  any  situs  in  Ohio,  excepting  by 
the  contract,  which  contemplated  that  it  was  to  be  shipped  to  that  state. 
See,  also,  cases  cited  in  Powder  Co.  v.  Jones  (D.  C.)  200  Fed.  638, 
645,  646. 

[2,  3]  2.  It  is  the  accepted  construction  of  this  statute  in  Ohio  that 
such  an  unrecorded  contract  is  not  invalid  as  against  creditors  gen- 
erally, but  only  as  against  those  who,  for  themselves  or  by  representa- 
tion, fasten  a  lien  upon  the  property  in  aid  of  their  claims.  See  York 
V.  Cassell,  201  U.  S.  344,  26  Sup.  Ct.  481,  50  L.  Ed.  782.  So  far  as 
the  language  of  the  statute  goes,  the  priority  which  it  gives  to  cred- 
itors may  well  be  confined  to  those  who  gave  credit  subsequently  to 
the  conditional  sale  (Crucible  Co.  v.  Holt  [C.  C.  A.  6]  174  Fed.  127, 
98  C.  C.  A.  101,  affirmed  Holt  v.  Crucible  Steel  Co.  of  America,  224 
U.  S.  262,  32  Sup.  Ct.  414,  56  L.  Ed.  756;  In  re  Riehl  [D.  C]  200 
Fed.  455) ;  though  the  contrary  as  to  Ohio  seems  to  have  been  taken 
for  granted  by  this  court  (Foerstner  v.  Citizens'  Co.,  186  Fed.  1,  108 
C.  C.  A.  267 ;  Cincinnati  Co.  v.  Degnan,  184  Fed.  834,  842,  107  C. 
C.  A.  158).  However  that  might  be,  there  is  nothing  in  this  record 
to  show  that  any  creditors  now  represented  by  the  trustee  became 
creditors  before  the  bankrupts  procured  the  machine,  and  so  nothing  to 
raise  the  question  whether  such  creditors  are  excluded  from  the  ef- 
fect of  the  statute.  If  this  question  was  material,  the  burden  was  on 
the  vendor,  under  these  circumstances,  to  show  that  such  creditors 
existed,  and  to  show  that  the  claims  of  subsequent  creditors,  if  levied, 
and  which  would  then  pass  to  the  trustee  for  the  benefit  of  all  cred- 
itors (In  re  Martin  [C.  C.  A.  6]  193  Fed.  841,  848,  113  C.  C.  A.  627) 
would  not  exhaust  the  property.  We  therefore  assume  that  creditors, 
with  claims  equal  to  the  value  of  the  machine,  had,  on,  the  date  of 
filing  the  petition  in  bankruptcy,  the  right  to  fasten  on  the  property  a 
lien  which,  under  the  Ohio  law,  would  prevail  against  the  contract 
vendor. 

3.  Under  the  rule  of  York  v.  Cassell,  supra,  this  superior  right  did 
not  pass  to  the  trustee  in  bankruptcy,  but  he  stood  in  the  shoes  of 
the  bankrupt.  This  rule  has  been  changed  by  the  amendment  of 
June  25,  1910,  to  section  47a  (2),  providing  that  as  to  property  "in  cus- 
tody" the  trustee  '*shall  be  deemed  vested  with  all  the  rights,  remedies 
and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceed- 
ings"; and,  of  course,  the  nature  and  extent  of  these  "rights,  rem- 
edies and  powers"  must  be  determined  by  the  law  of  the  state,  where 
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not  inconsistent  with  the  Bankruptcy  Act.  There  is  general  agreement 
that  the  amendment  of  1910  was  made  with  the  very  purpose  of 
changing  the  rule  declared  in  York  v.  Cassell  (Remington,  vol.  3,  §§ 
1137  and  12121/2;  Loveland  [4th  Ed.]  vol.  1,  p.  767);  and  we  think 
it  clear  that  such  was  the  effect,  and  that  the  trustee  stands  in  the  place 
of  each  creditor,  and  may  assert  the  rights  which  any  creditor  v/ould 
have  had  against  the  property  "in  custody,"  if  that  creditor,  at  the  date 
of  filing  the  petition  in  bankruptcy  had  been  holding  an  execution  levy. 
See  Massachusetts  Co.  v.  Kemper,  220  Fed.  847,  136  C.  C.  A.  infra 
(opinion  filed  to-day).  It  cannot  be  said  that  the  intent  of  the  amend- 
ment was  only  to  put  the  trustee  in  the  position  of  a  creditor  who  had, 
in  fact,  obtained  a  lien,  because  that  was  the  law  before  the  amend- 
ment. See  section  67f ,  and  In  re  Martin,  supra,  Foerstner  v.  Citizens' 
Co.,  supra,  and  In  re  Rouse,  208  Fed.  881, 126  C.  C.  A.  90. 

[4]  4.  Since  the  conditional  sale  contract  was,  by  law,  required  to 
be  recorded,  the  notice  attached  to  the  machine  that  it  remained  the 
property  of  the  vendor  was  ineffective  against  the  trustee.  Cincinnati 
Co.  V.  Degnan,  supra. 

The  order  of  the  court  below  is  affirmed,  with  costs. 


(220  Fed.  847) 

MASSACHUSETTS  BONDING  &  INS.  CO.  v.  KEMPER, 

In  re  L.  P.  HAZEN  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  2,  1915.) 

No.  2525. 

1.  Bankruptcy  ^=>465 — Appeal — Dismissal — Effect. 

Where,  in  a  bankruptcy  proceeding,  an  order  was  made  disallowing  a 
creditor*s  claim  of  a  lien  on  the  proceeds  of  certain  property,  and  disal- 
lowing its  general  claim  for  the  balance  of  the  alleged  indebtedness,  the 
denial  of  the  lien  and  the  disallowance  of  the  general  claim  were  so  dis- 
tinct that  there  could  have  been  an  independent  appeal  from  either  part 
of  the  order,  and  the  dismissal  of  the  appeal  from  the  disallowance  of  the 
general  claim,  because  not  taken  within  10  days,  as  required  by  Bankr. 
Act  July  1,  1898,  c.  541,  §  25a,  30  Stat.  553  (Comp.  St  1913,  §  9600),  in 
the  case  of  appeals  from  judgments  allowing  or  rejecting  debts  or  claims, 
did  not  require  the  dismissal  of  the  appeal  from  the  disallowance  of  the 
claim  of  lien. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  927;  Dec. 
Dig.  <S=>465.] 

2.  Bankruptcy  <©=»461 — Appeal — Time  fob  Taking  Appeal. 

In  a  bankruptcy  proceeding  against  a  building  contractor,  its  surety 
filed  a  petition,  alleging  a  lieu  upon  and  possession  of  certain  machinery, 
and  praying  that  its  right  thereto  for  the  purpose  of  completing  a  con- 
tract might  be  adjudged,  and  the  trustee  enjoined  from  selling  the  ma- 
chinery until  the  completion  of  the  contract  The  property  was  there- 
upon exempted  from  the  general  sale,  but  was  later  sold  under  an  agree- 
ment that  the  proceeds  should  be  held  as  a  separate  fund,  subject  to  the 
determination  of  the  controversy  between  the  surety  and  the  trustee,  and 
a  stipulation  was  filed,  showing  that  the  surety  claimed  a  lien  upon  the 
net  proceeds  of  such  articles  and  claimed  as  a  general  creditor  for  the 
balance  of  its  account.  Held  that,  while  the  assertion  of  a  lien  eventually 
took  very  much  the  form  of  an  attempt  to  secure  the  allowance  of  a  pre- 
ferred claim,  a  controversy  was  presented  over  the  title  to  or  rights  in 
specific  property,  and  an  appeal  from  an  order  disallowing  the  claim  of 

^g^TiPftr  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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lien  should  be  treated  as  taken  under  Bankr.  Act,  S  ^a  (Gomp.  St  1913, 
§  lKi08),  giving  the  Circuit  Courts  of  Appeals  appellate  jurisdiction  of  con- 
troversies arising  in  bankruptcy  proceedings  in  courts  from  which  they 
have  appellate  jurisdiction  in  other  cases,  and  hence  the  appeal  was  not 
required  to  be  taken  in  10  days  under  section  25a,  relative  to  appeals  from 
judgments  allowing  or  rejecting  debts  or  claims. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  i$  920-923; 
Dec.  Dig.  <g=»461.] 

3.  Chattel   Mobtgaoes   C=»196 — FiMNa   OB   Recobdinqp^-Instbuments   Rb- 

QiriBED  TO   BE  REGOBDED. 

A  contract  between  a  building  contractor  and  its  surety,  whereby  the 
contractor  assigned  and  conveyed  to  the  surety  for  its  protection  all  of 
the  contractor's  tools,  plant,  equipment,  and  material,  was  in  effect  a 
**chattel  mortgage,"  and  Invalid  as  to  creditors,  where  possession  was 
not  taken  by  the  surety,  and  the  contract  was  not  filed  under  Gen.  Code 
Ohio,  §  8560,  providing  that  chattel  mortgages,  not  accompanied  by  an 
Immediate  delivery,  but  followed  by  an  actual  and  continued  change  of 
possession,  shall  be  void  as  against  creditors,  subsequent  purchasers,  and 
mortgagees  In  good  faith,  unless  It  or  a  copy  shall  be  filed  as  directed  In 
the  following  section. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  §§  429, 
43S-441;    Dec.  Dig.  <g=»196. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Chattel  Mortgages.] 

4.  Bankruptcy  <©=>184 — Liens — Bights  of  Tbustees. 

Where  an  instrument  amounting  to  a  chattel  mortgage  was  invalid  as 
against  creditors,  because  not  filed  as  required  by  Gen.  Code  Ohio,  $ 
8501,  It  was  Invalid  as  against  a  trustee  in  bankruptcy,  under  Bankr.  Act, 
§  47a  (2),  as  amended  by  Act  June  25,  1910,  c.  412,  §  8,  36  Stat  840  (Comp. 
St.  1913,  §  9U31),  providing  that  trustees  in  bankruptcy,  as  to  all  prop- 
erty in  the  custody  of  the  bankruptcy  court,  shall  be  deemed  vested  with 
all  the  rights,  remedies,  and  powers  of  a  creditor,  holding  a  lien  by  legal 
or  e<iuitable  proceedings  thereon. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  275-277; 
Dec.  Dig.  <S=>184.1 

5.  Bankbuptcy  €=»172 — Liens — Rights  of  Tbustees. 

Notwithstanding  Bankr.  Act  §  70a  (Comp.  St  1913,  S  9G54),  providing 
that  the  trustee  shall  be  vested  with  the  title  of  the  bankrupt,  **as  of  the 
date  he  was  adjudged  a  bankrupt,"  to  all  of  the  bankrupts  property,  etc., 
under  section  47a  (2),  as  amended  by  Act  June  25,  1910,  the  trustee  ac- 
quires the  rights  of  a  lien-holding  creditor  as  of  the  date  of  the  petition ; 
and  where  an  Instrument  amovintlng  to  a  chattel  mortgage  had  not  l)een 
filed,  and  possession  had  not  been  taken,  at  the  date  of  the  petition,  the 
subs(>quent  taking  of  possession  prior  to  the  adjudication  did  not  give  the 
mortgagee  a  lien  superior  to  the  rights  of  the  trustee. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  220;  Dec. 
Dig.  <S=>172.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern Division  of  the  Southern  District  of  Ohio ;  Howard  C.  Hollister, 
Judge. 

In  the  matter  of  the  L.  P.  Hazen  Company,  bankrupt,  in  which 
Frank  H.  Kemper  is  trustee.  From  an  order  disallowing  claims  of  the 
Massachusetts  Bonding  &  Insurance  Company,  it  appeals.  Appeal 
from  so  much  of  the  order  as  disallows  a  general  claim  dismissed ;  and 
the  order,  so  far  as  it  disallows  a  claim  of  lien,  affirmed. 

The  bankrupt  corporation,  the  Hazen  Company,  in  July,  1910,  agreed  to 
erect  a  biiilvliiig  in  Cincinnati,  and  the  Bonding  Company  became  surety  for 
the  Hazen  Company  upon  the  usual  contractor's  bond,  conditioned  that  the 
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bulldlDg  should  be  completed  free  from  Hens,  etc.,  according  to  contract  In 
connection  with  obtaining  the  bond,  the  Hazen  CJompany,  called  therein  the 
applicant,  entered  into  an  agreement  with  the  Bonding  Company,  including 
the  provisions  set  out  in  the  margln,i  to  the  effect  that  the  Hazen  Company's 
building  plans  and  machinery  and  the  building  contract  itself  were  assigned 
to  the  Bonding  Company  by  way  of  indemnity  against  signing  the  bond,  and 
so  that,  in  case  of  default,  the  Bonding  Company  might  have  the  use  of  the 
plant  to  complete  the  building,  in  order  to  minimize  its  own  liability.  This 
contract  was  not  recorded.  While  the  erection  of  the  building  was  in  progress, 
and  on  September  20th  the  state  court  appointed  a  receiver  for  the  Hazen 
Company.  The  receiver  decided  not  to  go  on  with  this  contract,  and  there- 
upon, on  October  25th,  the  Bonding  Company,  acting  under  the  power  con- 
ferred or  by  virtue  of  the  assignment  made  by  the  application  contract,  took 
possession  of  the  building  plant  and  thereafter  carried  on  the  contract  to 
completion,  resulting  in  a  loss  to  the  Bonding  Company,  and  creating  a  cor- 
responding claim  in  favor  of  that  company  against  the  Hazen  Company. 

Intermediate  the  appointment  of  the  receiver  by  the  state  court  and  the 
taking  of  possession  of  the  property  by  the  Bonding  Company,  these  bank- 
ruptcy proceedings  were  initiated  by  the  filing  of  an  Involuntary  petition  on 
September  30th,  as  the  result  of  which  an  adjudication  occurred  November 
28th.  Ijiter,  and  in  February,  1911,  the  Bonding  Company  filed  a  petition  In 
the  bankruptcy  court,  alleging  its  lien  upon  and  possession  of  the  building  ma- 
chinery, and  praying  that  Its  right  thereto  for  the  purpose  of  completing  the 
contract  might  be  adjudged,  that  the  trustee  be  enjoined  from  selling  this  ma- 
chinery until  the  contract  was  completed,  and  that  whatever  loss  the  Bond- 
ing Company  in  the  end  suffered  might  be  adjudged  a  secured  claim  against 
the  proceeds  of  this  property  when  sold.  By  an  interlocutory  order,  this  prop- 
erty was  exempted  from  the  general  sale  which  the  trustee  was  to  make,  and 
the  determination  of  the  rights  of  the  parties  was  reserved.  Later  the  prop- 
erty was  sold  under  an  agreement  that  the-  proceeds  were  to  be  held  by  the 
trustee  as  a  separate  fund  and  subject  to  the  order  of  the  court  to  be  made 
In  the  controversy  between  the  Bonding  Company  and  the  trustee.  On  No- 
vember 5,  1912,  a  stipulation  ^of  fact  was  filed,  showing  that  the  total  loss  of 
the  Bonding  Company,  by  carrying  out  the  contract,  was  $4,579.61,  that  the 
net  proceeds  of  the  property  in  controversy  were  $1,452.17,  and  concluding: 
**The  Massachusetts  Bonding  &  Insurance  Company  claims  a  lien  upon  the 

1  And  for  the  protection  of  the  said  company  the  applicant  hereby  assigns, 
transfers,  sets  over,  and  conveys  to  the  said  company  all  its  right,  title,  and 
interest  in  and  to  all  of  the  tools,  plant,  equipment,  material  of  every  nature 
and  description,  which  it  now  has  or  may  hereafter  have  located  upon  or  near 
or  appertaining  to  the  work  contemplated  under  the  contract  for  which  the 
company  has  or  is  about  to  become  surety,  meaning  and  intending  hereby  to 
assign,  transfer,  set  over,  and  convey  to  the  said  company  all  the  tools,  plant, 
and  materials  of  every  nature  and  description  now  being  used,  or  about  to  be 
used,  or  which  may  in  the  future  be  used,  by  the  applicant  in  connection  with 
the  work  contemplated,  whether  the  same  are  now  located  in  or  about  the 
site  thereof,  or  elsewhere,  and  including  hereunder  all  materials  purchased 
for,  or  to  be  purchased  for,  or  chargeable  to,  said  contract,  or  which  may  now 
be  in  process  of  construction  in  connection  with  said  contract,  or  In  storage 
at  or  in  transit  to  said  site,  or  elsewhere.  The  applicant  hereby  further  as- 
signs, transfers,  sets  over,  and  conveys  to  the  said  company  all  of  its  rights 
in  and  to  subcontracts  which  have  been  or  may  hereafter  be  entered  into  by 
the  applicant,  together  with  all  materials  and  stock  manufactured  or  unmanu- 
factured embraced  therein ;  and  the  applicant  hereby  further  authorizes,  em- 
powers, and  appoints  said  company  its  true  and  lawful  agent  or  attorney, 
with  full  power  and  authority  at  any  and  all  times  in  its  name  and  behalf 
to  enter  upon  and  take  possession  of  any  or  all  the  tools,  plant,  equipment, 
materials,  finished  or  unfinished,  mentioned  and  referred  to  in  this  paragraph, 
and  to  use  and  enjoy  the  same,  and  also  to  enforce,  use,  and  enjoy  any  or 
all  subcontracts  or  other  rights  mentioned  in  this  paragraph,  and  to  do  any 
other  act  or  thing  which  may  at  any  time  be  deemed  necessary  by  said  com- 
pany to  make  effective  the  terms  of  this  paragraph,  with  full  power  to  said 
company  to  appoint  a  substitute  attorney,  or  attorneys,  to  act  hereunder." 
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net  proceeds  of  the  articles  above  referred  to,  viz.,  $1,452.17,  and  to  the  al- 
lowance of  its  loss  as  a  general  creditor  for  the  difference,  viz.,  $4,579.61  less 
$1,452.17  equals  $3,127.44."  The  referee,  and  on  review  the  District  Judge, 
held  that  the  Bonding  Company  had  no  lien  upon  the  tools  and  building  ma- 
chinery, valid  as  against  the  trustee,  and  so  was  not  entitled  to  the  specific 
fund  In  controversy,  and  also  held  that  the  general  claim  for  $4,579.61,  not 
having  been  filed  In  due  form  and  In  due  time,  must  be  disallowed.  From  the 
order  of  the  District  Court,  entered  on  February  19,  1913,  the  Bonding  Com- 
pany appealed  on  April  26th,  complaining  both  of  the  denial  of  the  lien  and 
the  refusal  of  the  general  claim. 

C.  D.  Robertson,  of  Cincinnati,  Ohio,  for  appellant. 
Province  Pogue  and  B.  B.  Tuttle,  both  of  Cincinnati,  Ohio,  for  ap- 
pellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SATER, 
District  Judge. 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  ab9ve).  [1,  2] 
1.  A  motion  is  made  to  dismiss  the  appeal  because  it  was  not  taken 
within  10  days,  as  required  by  section  25a.  So  far  as  the  appeal  seeks 
a  reversal  of  the  order  disallowing  the  general  claim,  this  motion  must 
be  granted,  upon  the  authority  of  the  cases  cited  by  us  in  Re  Martin, 
201  Fed.  31,  34,  119  C.  C.  A.  363;  but  this  does  not  dispose  of  the 
whole  appeal.  The  denial  of  the  lien  and  the  disallowance  of  the  gen- 
eral claim  are  so  distinct  that  there  could  have  been  an  independent  ap>- 
peal  from  either  part  of  the  order;  and  the  appeal  from  so  much  of 
the  order  as  refused  the  lien  must  be  treated  separately.  While  this  as- 
sertion of  lien  eventually  took  very  much  the  form  of  an  attempt  to 
secure  the  allowance  of  a  preferred  claim,  and  so  appealable  only  un- 
der the  10-day  limitation,  yet  we  think  that,  considering  the  form  in 
which  it  arose,  it  may  fairly  be  regarded  as  presenting  a  controversy 
over  the  title  to  or  rights  in  specific  property,  and  that  therefore  this 
appeal  is,  pro  tanto,  entitled  to  be  considered  as  taken  under  section 
24a.  To  that  extent,  the  motion  to  dismiss  is  denied.  Southern  Co. 
V.  ElHotte  (C.  C.  A.  6,  Nov.  13,  1914)  218  Fed.  567, 134  C.  C.  A.  295. 
By  granting  the  motion  as  to  the  general  claim,  we  intimate  no  opinion 
whether  that  claim  had  been  so  filed  that  there  was  anything  for  the 
order  appealed  from  to  operate  upon  in  that  respect  as  an  adjudication. 

[3,4]  2.  In  Title  Guaranty  Co.  v.  Witmire,  195  Fed.  41,  43,  115 
C.  C.  A.  43,  we  held  that  an  instrument  substantially  like  the  present 
application  contract  was,  in  real  effect,  a  chattel  mortgage,  and  was 
governed  by  chattel  mortgage  recording  statutes.  It  results  that  under 
the  Ohio  statute  ^  the  purported  assignment  of  title  to  or  creation  of 
the  lien  on  this  machinery  was  invalid  as  against  creditors ;  and,  under 
the  amendment  of  June  25,  1910,  to  section  47a  (2),  as  interpreted  by 
us  in  the  opinion  this  day  filed  in  Potter  Mfg.  Co.  v.  Arthur,  220  Fed. 
843,  136  C.  C.  A.  589,  it  was  invalid  as  against  a  trustee  in  bankruptcy. 

2  Sec.  8560,  Gen.  Code:  "A  mortgage,  or  conveyance  intended  to  oi)erate  as 
a  mortgage,  of  goods  and  chattels,  which  is  not  accompanied  by  an  immedi- 
ate delivery,  and  followed  by  an  actual  and  continued  change  of  possession 
of  the  things  mortgaged,  shall  be  absolutely  void  as  against  the  creditors  of 
the  mortgagor,  subsequent  purchasers,  and  mortgagees  in  good  faith,  unless 
the  mortgage,  or  a  true  copy  thereof,  be  forthwith  deposited  as  directed  in 
the  next  succeeding  section." 
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This  statute  does  not  suggest  whether  it  intends  to  speak  only  of  subse- 
quent creditors. 

[5]  3.  As  above  recited,  after  filing  the  petition  in  bankruptcy  but 
before  the  adjudication,  the  Bonding  Company  took  possession  of  the 
property,  and,  as  possession  is  by  statute,  a  substitute  for  recording, 
we  have  the  question  whether  the  amendment  of  1910  vests  the  trus- 
tee with  the  rights  of  a  lien-holding  creditor  as  of  the  date  of  the  bank- 
ruptcy petition  or  as  of  the  date  of  the  adjudication.  Since  section  70a 
in  general  terms  provides  that  the  trustee  is  vested  with  the  bankrupt's 
title  as  of  the  date  of  adjudication,  it  has  been  natural  to  assume  that 
the  rights  of  the  trustee  do  not  for  any  purpose  reach  back  to  the 
date  of  filing  the  petition;  and  there  are  decisions  to  that  eflfect,  or 
leaving  the  question  open.  In  re  Rose  (D.  C.)  206  Fed.  991,  993; 
Big  Four  Co.  v.  Wright  (C.  C.  A.  8)  207  Fed.  535,  537,  125  C.  C.  A. 
577, 47  L.  R.  A.  (N.  S.)  1223  ;  In  re  Jacobson  (D.  C.)  200  Fed.  812, 814. 

We  can  see  no  escape  from  applying  to  this  situation  the  principle 
of  the  decision  in  Acme  Co.  v.  Beekman  Co.,  222  U.  S.  300,  32  Sup.  Ct. 
96,  56  L.  Ed.  208,  where  it  was  held  that,  in  spite  of  the  language 
of  section  70a,  the  trustee's  rights  extended,  by  relation,  back  to  the 
commencement  of  the  proceedings  sufficiently  to  defeat  the  lien  of  an 
intervening  attachment.  The  right  of  a  general  creditor  to  get  a  su- 
perior lien  by  levying  an  attachment  and  the  right  of  the  holder  of  an 
unrecorded  mortgage  to  get  a  universally  effective  lien  by  recording 
the  mortgage  impress  us  as  wholly  analogous ;  and  if  the  trustee's  right 
goes  back  to  the  commencement  of  bankruptcy  proceedings  in  the  for- 
mer case,  it  must  in  the  latter.  To  the  same  general  effect  as  the  Acme 
Case  is  Everett  v.  Judson,  228  U.  S.  474,  33  Sup.  Ct.  568,  57  L.  Ed. 
927,  46  L.  R.  A.  (N.  S.)  154,  which  holds  that  interest  of  the  trustee 
in  a  life  insurance  policy  maturing  intermediate  petition  and  adjudica- 
tion, is  to  be  fixed  as  of  the  eariier  date. 

We  have  applied  the  same  principle  to  the  right  of  the  bankrupt 
debtor  to  discharge  his  debt  by  payment  to  the  bankrupt  after  petition 
filed.  Toof  V.  Bank,  206  Fed.  250,  124  C.  C.  A.  118.  The  controlling 
principle  must  be  that,  for  the  purpose  of  fixing  priority  as  between 
the  trustee  and  adversely  claiming  lienholders,  the  time  of  filing  the 
petition  is  the  vital  date,  and  that  a  lien  which,  on  that  date,  was  in- 
valid as  against  creditors  levying  execution,  cannot  be  perfected  so 
as  to  make  it  valid  against  the  trustee  by  action  of  the  lienholder  be- 
fore adjudication.  Indeed,  to  hold  the  contrary  would  be  to  say 
that,  so  far  as  this  section  is  concerned,  the  mortgagee  could  with  safety 
withhold  his  mortgage  from  the  record,  relying  upon  the  mortgagor 
not  to  file  a  voluntary  petition  and  to  delay  an  adjudication  upon  an 
involuntary  petition  long  enough  to  give  the  mortgagee  an  opportu- 
nity to  file  his  mortgage. 

This  conclusion  makes  it  unnecessary  to  consider  whether  the  ulti- 
mate effect  of  taking  possession  and  enforcing  the  security  could  be 
thought  to  create  a  preference  as  of  that  date,  and  so  make  the  se- 
curity invalid  imder  the  sections  which  relate  to  preferences  and  re- 
cording. 

For  the  reasons  stated,  so  far  as  the  appeal  relates  to  the  general 
claim,  it  is  dismissed,  and  so  far  as  it  relates  to  the  lien  claimed,  the 
order  below  is  affirmed.    Appellee  will  recover  costs. 
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(221  Fed.  182) 

TATUM  BROS.  REAL  ESTATE  &  INVESTMENT  00.  V.  SHENK. 

SHENK  V.  TATUM  BROS.  REAL  ESTATE  &  INVESTMENT  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  8,  1915.) 

No.  2718. 

Account  ^==>22 — Appeal— Remand  fob  Statement  of  Account. 

On  appeal  by  both  parties  from  a  Judgment  in  a  suit  for  an  account- 
ing, where  there  was  no  reference  to  a  master  for  a  statement  of  the 
account,  and  the  court  stated  no  account,  and  did  not  indicate  what  items 
he  allowed  and  what  he  rejected,  and  the  evidence  was  such  as  to  render 
a  statement  of  account  necessary,  the  judgment  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  refer  it  to  a  master  for  a  statement 
of  the  account. 

[Ed.  Note. — For  other  cases,  see  Account,  Cent  Dig.  §§  23,  24;  Dec. 
Dig.  «@=>9.] 

Appeal  and  Cross-Appeal  from  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  Florida;   Rhydon  M.  Call,  Judge. 

Suit  by  W.  E.  Shenk  against  the  Tatum  Bros.  Real  Estate  &  In- 
vestment Company.  Judgment  for  the  complainant  for  part  of  the 
relief  prayed  for,  and  defendant  appeals,  and  plaintiff  files  cross-ap- 
peal. Judgment  reversed,  and  cause  remanded,  with  instructions  to 
refer  it  to  a  master  for  a  statement  of  the  account. 

Wm.  P.  Smith  and  Frank  B.  Shutts,  both  of  Miami,  Fla.,  for  ap- 
pellant. 

F.  M.  Hudson  and  A.  A.  Boggs,  both  of  Miami,  Fla.,  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

PARDEE,  Circuit  Judge.  W.  E.  Shenk  brought  his  bill  against 
Tatum  Bros.  Real  Estate  &  Investment  Company,  entitling  the  same 
"Bill  for  Accounting  and  Other  Relief,"  and  therein  among  other 
things  averred: 

"(2)  Plaintiff  further  shows  unto  the  court  that  in,  to  wit,  the  summer  of 
1910,  the  defendant  corporation  was  engaged  in  carrying  on  a  general  real 
estate  business,  buying  and  selling  lands  for  its  own  profit,  and  also  selling 
on  commission  as  agent  and  broker  for  other  parties,  and  in,  to  wit,  the  said 
summer  of  1910,  the  plaintiff  was  employed  by  the  defendant  as  a  salesman 
and  agent  in  said  business,  the  period  of  such  employment  being  indeter- 
minate, and  plaintiff's  compensation  to  be  by  a  commission  on  all  sales  ne- 
gotiated by  the  plaintiff  or  through  the  plaintiff's  instrumentality,  upon  such 
commissions  as  were  from  time  to  time  agreed  upon  between  the  plaintiff  and 
defendant  upon  various  and  sundry  tracts  of  land,  and  plaintiff  has  con- 
tinued his  connection  with  the  defendant  corporation  from  that  time  until 
the  mouth  of  October,  1913,  and  has  sold  sundry  tracts  of  land  for  defend- 
ant. 

**(3)  The  arrangements  between  the  plaintiff  and  defendant  were  such  that 
no  fixed  periods  of  settlement  of  account  were  adopted,  but  an  open  running 
account  was  maintained  between  the  plaintiff  and  defendant;  plaintiff  being 
credited  from  time  to  time  with  commissions  accrued  and  drawing  on  the 
defendant  for  such  cash  as  he  from  time  to  time  required.  And  plaintiff, 
owing  to  the  fact  that  his  duties  called  upon  him  to  travel  extensively,  did 

®s»For  other  cases  i^ee  same  topic  &  KET-NUMBER  in  all  Key-Numbered  DigesU  &  Indexes 
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not  keep  a  complete  set  of  books,  and  did  not  make  entries  showing  all  the 
transactions  between  the  parties,  but  at  all  times  relied  upon  the  defendant 
corporation  to  meet  any  draft  which  he  might  make  up  to  the  extent  of  his 
current  balance,  and  to  keep  a  true  and  accurate  book  account  of  all  trans- 
actions. 

"(4)  The  defendant  has  kept  books  of  account  purporting  to  represent  all 
of  the  transactions  between  the  plaintiff  and  defendant,  and  to  show  forth 
the  true  and  correct  condition  of  plaintiffs  account  Said  book  account  as 
kept  by  defendant  is  made  up  of  several  hundred  items  and  runs  over  a 
period  of  nearly  four  years,  and  is  extensive  and  complicated,  and  plaintiff 
is  unable  to  set  forth  a  full  and  correct  statement  of  said  account  from  his* 
own  books  and  records,  without  having  a  statement  from  defendant's  books. 

"(5)  Within  a  period  of  ten  mouths  last  past  plaintiff  has  made  repeated 
demands  ui)on  the  defendant  for  an  accounting  and  for  a  true  and  correct 
statement  of  the  account  between  the  plaintiff  and  defendant,  but  defendant 
has  utterly  failed  and  refused  to  render  to  plaintiff  such  accounting,  and  pre- 
tends to  have  certain  counterclaims  against  the  plaintiff,  the  exact  nature  and 
amount  of  which  are  to  plaintiff  unknown,  and  has  made  sundry  improper,  il- 
legal, fictitious,  and  unjust  charges  against  plaintiff  on  its  said  books. 

**(6)  The  plaintiff  would  further  show  unto  the  court  that,  if  a  true  and 
correct  statement  of  the  account  between  the  plaintiff  and  defendant  were 
had,  the  plaintiff  would  have  a  credit  balance  upon  said  account  of  from 
$6,000  to  $9,000;  the  exact  amount  of  said  credit  balance  being  to  plaintiff 
unknown.  But  by  the  said  improper,  illegal,  and  fictitious  charge  entries 
against  the  plaintiff's  account,  defendant  has  endeavored  greatly  to  diminish 
the  said  credit  balance,  or  completely  to  obliterate  the  same,  and  now  claims 
nnd  asserts  that  plaintiff's  balance  is  less  than  $3,000." 

The  defendant  filed  answer  to  the  said  bill,  therein  averring,  among 
other  things,  as  follows : 

**(2)  As  to  the  averments  of  the  second  paragraph,  the  defendant  says  that 
it  was,  during  the  summer  of  1910,  engaged  in  carrying  on  a  general  real  es- 
tate business,  and  is  now,  and  at  all  times  between,  engaged  in  carrying  on  a 
general  real  estate  business  in  Dade  county,  Florida,  and  that  the  plaintiff 
did  act  in  the  capacity  of  salesman  and  agent  in  said  business ;  the  facts  of 
said  employment  being  as  follows:  That  the  plaintiff  is  a  brother-in-law  of 
B.  B.  Tatum,  one  of  the  principal  owners  of  the  stock  of  the  defendant  cor- 
poration, and  an  officer  and  director  thereof,  and  that  during  said  summer 
of  1910,  the  said  B.  B.  Tatum  and  his  wife  visited  the  plaintiff  and  his  wife 
in  Enid,  Oklahoma,  and  while  on  said  visit  the  plaintiff  became  interested  in 
Florida  lands,  and  requested  the  said  B.  B.  Tatum  to  permit  him  to  sell  land 
on  commission  for  the  defendant  company;  that  the  said  B.  B.  Tatum  con- 
sented that  the  plaintiff  might  become  a  salesman  or  agent  for  the  defend- 
ant, and  the  amount  of  commissions  or  profits  to  be  allowed  the  plaintiff  was 
left  entirely  to  the  said  B.  B.  Tatum,  and  fully  and  freely  consented  to  by  the 
plaintiff,  and  that  the  plaintiff  continued  as  a  special  salesman  or  agent  for 
the  defendant  until  along  the  latter  part  of  the  year  1913,  and  did  sell  or 
help  in  selling  various  tracts  of  laud  for  the  defendant,  and  he  was  settled 
with  in  each  instance,  when  re(iuested,  for  the  full  amount  of  profits  due  him. 

"(3)  The  defendant,  answerine  the  third  paragraph  of  the  bill,  says  that 
it  is  true  that  no  fixed  periods  or  settlement  were  adopted,  but  that  the  plain- 
tiff drew  money  from  the  defendant  from  time  to  time,  and  it  was  at  that 
time  immaterial  to  the  defendant  whether  the  plaintiff  drew  the  full  amount 
due  him,  or  drew  less  than  was  due,  or  overdrew  his  account,  for  the  reason 
that  the  said  B.  B.  Tatum,  an  officer  of  the  defendant  company,  considered 
it  more  of  a  family  relation  than  a  business  relation,  and  was  disposed  to  be 
liberal  with  the  plaintiff.  The  defendant  does  not  know  as  to  what  books  or 
what  records  the  plaintiff  kept,  if  any ;  but  the  defendant  says  that  it  kept 
fuU  records  of  all  transactions  with  the  plaintiff,  and  that  the  entries  on  the 
books  were  just  and  fair  in  every  instance,  were  consented  to  by  the  plain- 
tiff, and  that  he  was  always  settled  with  on  the  basis  of  the  books,  and  he 
agreed  that  the  settlements  were  correct 
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"(4)  The  defendant,  further  answering,  says  that  It  is  true  that  it  kept  ac- 
curate books  of  account,  showing  transactions  between  the  plaintiff  and  the 
defendant,  and  the  defendant  attaches  hereto  and  makes  a  part  hereof  Ex- 
hibits A  and  B,  which  are  true  and  correct  copies  of  the  entries  on  these  books, 
showing  fully  the  transactions  between  the  plaintiff  and  the  defendant.  And 
the  said  books  of  the  defendant  show  that  the  plaintiff  should  be  charged  with 
fifty  thousand  one  hundred  eighty-nine  and  20/100  dollars  ($50,189.29),  and 
should  be  credited  with  sixteen  thousand  two  hundred  eighty-four  and  ^^/xfit^ 
dollars  ($16,284.25),  leaving  a  balance  due  in  favor  of  the  defendant  of  thirty- 
three  thousand  nine  hundred  five  and  «*/ioo  dollars  ($33,905.04). 

"(5)  This  defendant,  answering  further  the  fifth  paragraph  of  said  bill,  de- 
nies that  the  plaintiff  has  made  any  repeated  demands  of  the  defendant  for 
an  accounting,  and  it  denies,  further,  that  it  has  ever  failed  or  refused  to 
render  an  accounting  to  the  plaintiff,  and  it  says,  on  the  contrary,  that  shortly 
after  the  death  of  plaintiff's  wife  he  desired  to  terminate  his  relation  with 
the  defendant  company  and  to  remove  to  another  state,  and  at  the  time  that 
plaintiff  advised  defendant  of  this  Intended  removal  the  plaintiff  and  the  de- 
fendant went  over  all  of  the  books  of  the  defendant,  in  so  far  as  they  re- 
lated to  the  account  of  the  plaintiff,  that  all  of  the  items  were  scanned,  and 
inventory  was  made  of  the  desk,  chairs,  and  such  small  articles  of  furni- 
ture as  had  been  placed  in  the  office  of  the  defendant  by  the  plaintiff,  and  a 
value  was  fixed,  and  the  defendant,  being  willing  to  be  more  than  liberal 
with  the  plaintiff  on  account  of  the  family  relation,  was  willing  to  waive  at 
that  time  the  large  amount  due  the  defendant  by  the  plaintiff  as  will  be 
shown  hereafter,  and  agreed  with  the  plajntiff  that  he  should  have  in  full 
settlement  of  this  account  certain  notes  for  eight  hundred  ninety-nine  and 
'Vioo  dollars  ($899.73),  this  amount  being  contingent  upon  certain  collec- 
tions to  be  made  by  the  defendant  for  the  sale  of  certain  lands.  The  plain- 
tiff agreed  fully  to  this  statement  as  being  the  correct  balance  due  him,  and 
then  and  there  accepted  the  same  in  full  payment  of  any  and  all  claims  that 
might  be  due  him  by  the  defendant  Defendant  denies  that  any  improper, 
illegal,  fictitious,  or  unjust  charges  have  ever  been  made  against  the  plain- 
tiff on  said  books,  and,  on  the  contrary,  defendant  alleges  that  every  entry 
made  in  favor  of  or  against  the  plaintiff  has  been  a  proper  legal  and  just 
charge. 

"(6)  Defendant,  answering  the  sixth  paragraph,  denies  that  the  plaintiff 
would  have  a  credit  balance  of  six  thousand  dollars  ($6,000.00)  to  nine  thou- 
sand dollars  ($9,000.00),  or  that  he  would  have  any  credit  balance  whatever, 
on  said  books,  or  that  he  would  be  entitled  to  any  sum  of  money  whatsoever, 
and  denies  that  It  owes  plaintiff  any  amount,  and,  on  the  contrary,  defend- 
ant alleges  that  plaintiff  is  indebted  to  it  in  the  sum  of  thirty-three  thousand 
nine  hundred  five  and  o*/ioo  dollars  ($33,905.04),  as  disclosed  by  statement  at- 
tached hereto  and  above  referred  to.  Defendant,  further  answering,  says 
that  the  plaintiff  had  his  desk  in  the  office  of  the  defendant  during  the  time 
of  the  business  association ;  that  he  had  full  and  free  access  to  the  books  of 
the  defendant  at  any  hour  of  day  or  night  he  desired  to  look  them  over,  and 
that  he  could  have  made  a  full  and  complete  statement  of  his  account;  and 
defendant  denies  that  it  was  necessary  to  Institute  this  suit  for  an  accounting, 
and  defendant  alleges  that  the  plaintiff,  before  the  beginning  of  this  suit,  had 
a  full  knowledge  of  his  account  with  the  defendant,  that  an  account  was 
stated  between  them  to  which  the  plaintiff  agreed,  and  that  a  settlement 
was  made  upon  that  basis. 

"(7)  Defendant,  further  answering  said  bill,  says  that  the  compensation  of 
the  plaintiff  as  hereinabove  alleged  was  left  entirely  to  the  judgment  of  the 
said  B.  B.  Tatum,  and  the  compensation  of  each  particular  sale  was  a  sep- 
arate agreement  unto  itself ;  that  the  compensation  ran  from  10  per  cent,  of 
the  gross  sale,  in  varying  amounts  to,  in  one  instance,  one-half  of  the  profits 
derived  from  the  sale,  and  the  defendant  says  that  the  plaintiff  agreed  to 
this  arrangement  throughout,  and  was  satisfied  with  the  settlement  in  each 
instance.  Defendant,  further  answering,  says  that  on  one  sale  in  which  the 
plaintiff  was  interested,  namely,  a  sale  of  a  tract  of  Everglade  land  to  C.  E. 
Rice  &  Co.,  that  the  plaintiff  did  not  expect  to  receive  any  compensation  from 
this  sale,  because  he  had  stated  to  the  defendant  and  to  the  purchasers  of 
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the  land  that  he  expected  and  intended  to  take  an  interest  in  the  land  as  a 
partner  with  the  purchasers,  but  that  the  defendant,  on  account  of  the  family 
relation  and  its  good  will  toward  plaintiff,  did  voluntarily  place  upon  the 
price  of  said  land  the  sum  of  one  dollar  ($1.00)  per  acre,  hoping  thereby  to 
give  the  plaintiff  some  additional  money  out  of  the  transaction,  and  it  ex- 
pected, after  the  said  sale  was  consummated  and  the  entire  purchase  price 
paid,  to  give  to  said  plaintiff,  not  as  payment  for  services,  but  as  a  gift,  the 
said  sum  of  one  dollar  ($1.00)  per  acre ;  that  the  said  sale  was  made  to  said 
C.  E.  Rice  &  Co.,  and  ten  thousand  dollars  cash  was  paid;  that  said  C.  E. 
Rice  &  Co.  defaulted  in  payment  thereafter,  and  that  a  suit  is  now  pending 
in  this  court  to  have  their  contract  of  purchase  declared  null  and  void ;  that 
when  said  sale  was  made  the  plaintiff  was  credited  by  the  defendant  with 
the  said  one  dollar  ($1.00)  per  acre,  or  thirty-one  hundred  and  forty  dollars 
($3,140.00)  upon  its  books,  the  defendant  expecting  to  pay  said  amount  to  him 
when  said  transaction  was  completed,  as  before  alleged,  but  upon  default  of 
said  C.  E.  Rice  &  Co.,  the  defendant  charged  back  to  the  plaintiff  the  said 
sum  of  thirty-one  hundred  and  forty  dollars  ($3,140.00),  less  one  thousand  dol- 
lars ($1,000.00),  or  ten  per  cent,  of  the  cash  payment,  and  defendant  says 
that  this  one  thousand  dollars  ($1,000.00)  was  entirely  a  gift  to  the  plaintiff ; 
that  he  never  expected  or  demanded  it,  and  that  he  exi)ected,  and  so  stated^ 
to  make  his  profit  out  of  a  partnership  with  C.  E.  Rice  &  Co. 

"The  defendant,  further  answering,  says  that  another  transaction  which  ap- 
pears on  the  books  of  the  company  shows  wherein  the  defendant  is  charged 
with  a  large  sum  of  money  on  account  of  the  Ft.  Shackelford  Land  Company 
sale,  and  the  defendant  alleges  that  the  facts  are  that  the  plaintiff,  desiring  to 
make  sale  of  a  large  tract  of  land  belonging  to  certain  owners  in  Cedar 
Rapids,  Iowa,  induced  the  defendant  to  enter  Into  a  contract  with  certain  pro- 
posed purchasers  whereby  the  said  land  should  be  sold  at  a  large  profit  to  the 
said  purchasers,  and,  in  order  to  induce  them  to  make  said  purchase,  the  de- 
fendant should  guarantee  to  the  said  purchasers  a  profit  of  twenty-five  per 
cent.  (25%)  on  their  land  for  a  period  of  twelve  months  if  the  purchasers 
should  elect  to  return  said  land  within  that  period  and  demand  their  profit ; 
that  the  plaintiff  was  wholly  and  totally  insolvent,  and  knew  that  his  guaranty 
would  carry  no  weight,  and  knowing,  further,  that  the  defendant  was  a  cor- 
poration of  very  large  assets,  and  was  able  and  willing  to  carry  out  any 
guaranties  that  it  might  make,  induced  it  to  make  this  representation;  and 
defendant  says  that  the  plaintiff  agreed  that  in  the  event  of  sale  he  should 
receive  one-half  of  the  net  profits  from  said  sale,  and  should  assume  one- 
half  of  the  liabilities  in  the  event  that  any  should  arise  or  the  defendant  be 
called  upon  to  perform  its  guarantee.  Defendant  further  says  that  the  said 
land  was  purchased  from  the  said  Cedar  Rapids  people,  and  notes  given  for 
the  purchase  price,  and  the  said  land  was  resold  through  the  plaintiff  to  his 
purchasers  under  the  guaranty  above  mentioned  and  for  a  fixed  price,  and 
that  a  portion  of  the  purchase  price  was  taken  in  notes.  Defendant  further 
says  that  before  the  expiration  of  the  said  twelve  months  the  purchasers  of 
said  land  demanded  that  the  plaintiff  and  this  defendant  should  repurchase 
said  land,  and  should  pay  to  them  the  said  profit  of  twenty-five  per  cent. 
(25%) ;  and  defendant  says  that  it  immediately  carried  out  this  said  promise, 
did  repurchase  said  lands,  and  did  pay  the  said  twenty-five  per  cent.  (257c), 
and  that  the  plaintiff  did  not  then  and  has  not  yet,  although  often  requested 
so  to  do,  pay  any  portion  of  the  said  liabilities  incurred  in  that  behalf,  and 
defendant  says,  further,  that  the  plaintiff,  immediately  after  said  land  was 
sold,  asked  that  his  portion  of  the  profit  in  notes  be  delivered  to  him,  which 
was  done,  and  which  plaintiff  immediately  discounted  without  recourse  upon 
himself,  and  received  an  amount  of  approximately  six  thousand  dollars  ($G,- 
000)  on  said  notes,  and  that  said  plaintiff  has  not  repaid  said  notes  to  the 
maker  thereof,  nor  to  this  defendant,  and  has  refused  so  to  do,  and  defend- 
ant has  repaid  to  the  makers  of  said  notes  the  face  of  said  notes  with  in- 
terest thereon." 

Thereupon  evidence,  oral  and  in  writing,  involved  and  conflicting, 
was  taken,  and  detailed  itemized  accounts  presented,  all  apparently  in 
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open  court,  and  thereon  the  matter  was  submitted  to  the  court  below, 
which  rendered  the  following  decree: 

*'Tliis  cause  coming  on  for  a  final  hearing  upon  the  bill  of  complaint,  an- 
swers thereto,  and  testimony  taken  before  the  court,  and  on  deposition,  and 
the  same  having  been  submitted  by  the  parties  hereto,  and  the  court  having 
been  advised  in  the  premises;  it  is  ordered,  adjudged,  and  decreed  that  the 
equities  are  with  the  complainant,  W.  B.  Shenk,  and  that  on  an  accounting 
between  him  and  the  defendant,  Tatum  Brothers  Investment  Company,  the 
said  defendant  company  is  due  said  complainant  the  sum  of  four  thousand 
six  hundred  and  seventy-nine  dollars  and  seventy-nine  cents  ($4,679.79).  It  is 
therefore  ordered,  adjudged,  and  decreed  that  the  complainant,  W.  E.  Shenk, 
do  have  and  recover  of  and  from  the  defendant,  Tatum  Bros.  Investment 
Company,  the  sum  of  four  thousand  six  hundred  and  seventy-nine  and  ^»/ioo 
dollars." 

The  transactions  in  which  Shenk  claimed  an  accounting  as  between 
principal  and  agent,  and  as  broker  and  partner,  to  say  nothing  of  the 
items  confessed  and  disputed  in  the  accounts  filed,  extended  over  a 
period  of  four  years,  and  were  so  involved  that  an  accounting  by 
somebody  was  necessary  in  order  to  understand  the  litigated  and 
contested  questions  to  be  decided.  Neither  of  the  parties  asked  a  ref- 
erence to  a  master,  and  the  trial  judge  took  the  case  on  the  plead- 
ings and  evidence,  and  rendered  judgment  for  the  balance  found  to 
be  due,  without  stating  the  account,  or  in  any  way  indicating  what 
items  he  allowed  or  rejected,  or  how  he  arrived  at  the  balance  due. 
Neither  party  is  satisfied  with  his  judgment,  and  both  appeal  to  this 
court. 

We  have  looked  into  the  evidence,  and  find  that  the  account  is  in- 
volved and  intricate,  and  that  to  pass  intelligently  upon  the  issues  pre- 
sented a  full  and  elaborate  statement  of  the  account  is  necessary. 
As  the  case  ought  to  have  been  referred  to  a  master  in  the  court  be- 
low, we  can  see  no  better  course  to  give  it  here  than  to  remand  it, 
with  instructions  to  refer  it  to  a  master  for  a  statement  of  the  cor- 
rect account  between  the  parties,  and  thereafter  to  proceed  accord- 
ing to  equity  rules  and  principles.  Costs  of  this  court  to  be  equally 
divided.  i 

And  it  is  so  ordered. 


(221  Fed.  186) 

CAMPBELL  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    March  8,  1915.) 

No.  2384. 

1.  Criminal  Law  <©=»865 — Verdict— Coercing  Agreement. 

A  verdict  returned  after  the  jury  had  deliberated  for  48  hours  was 
not  coerced  by  the  court,  though  after  the  foreman  had  stated  that  the 
jury  was  unable  to  agree  the  court  directed  them  to  consider  the  case  fur- 
ther, especially  where  accused  made  no  objection  to  such  direction. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  20e9;  Dec 
Dig.  <g=»865.] 

2.  Criminal  Law  <g=»1039 — Appeal— Reservation  op  Grounds  of  Rbvibw— 

Objections. 

Where  accused,  being  evidently  willing  to  take  a  chance  of  a  favorable 
verdict,  made  no  objection  to  the  court's  direction  to  the  jury  to  further 
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consider  the  case  after  the  foreman  had  stated  that  they  were  unable  to 
agree,  he  could  not  complain  thereof. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  2647, 
2648;    Dec.  Dig.  i©=>1039.] 

3.  JuBY  <g=»70 — Special  Venires— Discretion  of  Court. 

Where  only  five  of  the  persons  summoned  under  a  regular  venire  ap- 
peared, it  was  largely  within  the  discretion  of  the  trial  court  whether  a 
special  venire  should  be  ordered  without  insisting  upon  the  attendance 
of  those  summoned  under  the  regular  venire;  and  where  the  court  was 
held  in  a  remote  and  very  sparsely  settled  portion  of  Alaska,  at  a  season 
when  transportation  to  and  from  that  point  was  about  to  close,  naturally 
resulting  in  the  departure  from  that  section  of  many  of  those  who  wished 
to  go  out  for  the  season,  the  court  did  not  abuse  its  discretion  by  ordering 
a  special  venire,  especially  as  accused  did. not  exercise  all  of  his  per- 
emptory challenges. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent.  Dig.  §§  310-330,  340,  350 ; 
Dec.  Dig.  <g=»70.] 

4.  Criminal  Law  <&=>304— Judicial  Notice— Geographical  Facts. 

The  Circuit  Court  of  Appeals  takes  judicial  notice  of  the  general  topog- 
raphy and  climatic  conditions  of  the  territory  within  its  jurisdiction,  and 
judicially  knows  that  Iditarod  is  in  a  remote  and  very  sparsely  settled 
portion  of  Alaska,  and  that  in  the  latter  part  of  September  transporta- 
tion to  and  from  that  point  is  about  to  close,  naturally  resulting  in  the 
departure  from  that  section  of  many  of  those  who  wish  to  go  out  for  the 
season. 

[Kd.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  700-717, 
29513/^  ;   Dec.  Dig.  i©=>3()4.1 

5.  Criminal  Law  ^=>1166% — Harmless  Error— Excusing  Jurors. 

The  error,  if  any,  in  excusing  veniremen  on  the  government's  challenge, 
was  harmless,  where  accused  did  not  exhaust  his  peremptory  challenges. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  3114- 
3123;    Dec.  Dig.  <8=>1166%.l 

6.  Criminal  Law  ^=»757— Instructions— Credibilitt  or  Witnesses. 

In  a  criminal  case  it  was  improper  for  the  court  to  charge  that  the 
evidence  of  Indian  witnesses  was  entitled  to  as  much  credit  as  the  evi- 
dence of  white  men,  as  the  jurors  were  the  exclusive  judges  of  the  weight 
to  be  given  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  1772-1785; 
Dec.  Dig.  <g=»757.1 

7.  Criminal  Law  ^=»823— Instructions- Cure  by  Other  iNffiRucTioNS. 

Where  the  court  repeatedly  told  the  jury  that  they  were  the  exclusive 
judges  of  the  weight  to  be  given  the  evidence,  and  from  the  instructions  as 
a  whole  the  jury  must  have  understood  that,  though  Indian  witnesses  ^ 
were  as  competent  to  testify  as  those  of  any  other  nationality,  their  ' 
credibility,  as  well  as  that  of  all  other  witnesses,  was  a  matter  for  their 
exclusive  determination,  an  instruction  that  the  evidence  of  Indians  was 
entitled  to  as  much  credit  as  that  of  white  men  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  1992-1995, 
3158;    Dec.  Dig.  <g=>823.1 

8.  Criminal  Law  ^=5>351— Evidence— Flight  by  Accused. 

The  flight  of  a  person  accused  of  crime  is  competent  evidence  against 
him. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {$  776,  778- 
785,  930-932 ;    Dec.  Dig.  <©=>351.1 

9.  Criminal  Law  ^=3778— Instructions— Flight  by  Accused. 

On  a  criminal  trial,  an  instruction  that  the  flight  of  a  person  suspected 
of  crime  was  a  circumstance  to  be  considered,  as  tending  in  some  degree 
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to  prove  a  consciousness  of  f?uilt,  depending  on  the  motive  which  prompted 
the  flight,  whether  a  consciousness  of  guilt  and  a  fear  of  arrest  caused 
the  flight,  or  whether  it  was  caused  from  some  other  and  more  innocent 
motive,  was  not  erroneous,  as  excluding  the  idea  of  innocent  flight,  and 
failing  to  tell  the  jury  that  flight,  though  proven,  was  not  necessarily  any 
evidence  of  the  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {§  1846-1852,. 
1S54-1S57,  1960,  1967;  Dec.  Dig.  «8=>778.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Fourth 
Division  of  the  Territory  of  Alaska ;  Fuller,  Judge. 

Joseph  Campbell  was  convicted  of  murder  in  the  first  degree,  and 
he  brings  error.    Affirmed. 

Morton  E.  Stevens,  of  Fairbanks,  Alaska,  and  Thomas  R.  White, 
of  San  Francisco,  Cal.,  for  plaintiff  in  error. 

James  J.  Crossley,  U.  S.  Atty.,  and  Louis  R.  Gillette,  Asst.  U.  S. 
Atty.,  both  of  Fairbanks,  Alaska,  for  the  United  States. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

ROSS,  Circuit  Judge.  The  plaintiff  in  error  was  indicted  for  and 
convicted  of  the  crime  of  murder  in  the  first  degree  in  the  killing  of 
one  Gus  Nelson  on  the  Kuskokwim  river,  in  the  territory  of  Alaska,  and 
within  the  jurisdiction  of  the  court  below.  His  punishment  was  fixed 
by  the  jury  and  by  the  judgment  of  the  court  at  life  imprisonment 

[1,  2]  The  evidence  shows  that  the  deceased  was  killed  near  an  In- 
dian village,  that  the  evidence  against  the  plaintiff  in  error  was  main- 
ly circumstantial,  and  that  much  of  the  testimony  against  him  consisted 
of  that  of  Eskimo  Indians.  The  court  was  held  at  Iditarod.  The  trial 
was  commenced  September  20,  1912,  ending  with  the  return  and  entry 
of  the  verdict  of  the  jury  7  days  later,  after  deliberating  48  hours. 
Three  times  they  returned  into  court  for  further  instructions ;  on  the 
third  occasion  the  foreman  saying  that  the  jury  was  unable  to  agree. 
The  court,  however,  directed  them  to  consider  the  case  further.  The 
jury  having  finally  returned  a  verdict  of  guilty,  one  of  the  points  urged 
on  behalf  of  the  plaintiff  in  error  for  a  reversal  of  the  judgment  is 
that  such  verdict  was  coerced  by  the  court.  There  is  no  basis  in  the 
record  for  such  a  contention,  especially  in  view  of  the  fact  that  no  ob- 
jection was  made  by  the  defendant  to  the  action  of  the  court  in  direct- 
ing the  jury  to  further  consider  the  case.  The  defendant  was  evi- 
dently then  willing  to  take  the  chances  of  a  verdict  in  his  favor,  and 
cannot  now  be  heard  to  complain  of  the  result  on  that  ground. 

[3,4]  When  the  regular  venire  was  called,  but  five  persons  sum- 
moned thereunder  appeared,  whereupon  a  special  venire  was  ordered 
by  the  court,  the  legality  of  which  action  is  challenged  by  the  plaintiff 
in  error ;  it  being  contended  that  before  ordering  a  special  venire  the 
court  should  have  insisted  upon  a  substantial  obedience  of  the  reg- 
ular venire,  and  that  the  attendance  of  only  five  of  those  summoned 
thereunder  did  not  amount  to  such  substantial  compliance. 

The  court  takes  judicial  notice  of  the  general  topography  and  cli- 
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matic  conditions  of  the  territory  within  its  jurisdiction.  We  know 
judicially,  as  well  as  from  the  record  in  the  case,  that  the  court  below 
was  held  in  a  remote  and  very  sparsely  settled  portion  of  the  territory 
of  Alaska,  and  at  a  time  when  transportation  to  and  from  Iditarod 
was  about  to  close,  naturally  resulting  in  the  departure  from  that  sec- 
tion of  many  of  those  who  wished  to  go  out  of  it  for  the  season.  The 
issuance  of  the  special  venire,  in  such  circumstances,  was  largely  a  mat- 
ter of  discretion  on  the  part  of  the  trial  court,  no  abuse  of  which  is  dis- 
coverable in  the  record,  especially  in  view  of  the  fact  that  it  appears 
therefrom  that  at  the  time  the  jury  in  the  case  was  finally  accepted  and 
sworn  the  defendant  was  still  entitled  to  the  exercise  of  three  peremp- 
tory challenges. 

[5]  The  latter  fact  is  also  a  complete  answer  to  the  further  conten- 
tion on  the  part  of  the  plaintiff  in  error  that  the  court  below  erred  in 
excusing  certain  of  the  special  veniremen,  on  the  challenge  of  the  at- 
torney for  the  government,  based  upon  their  testimony  that  they  ei- 
ther would  not  convict  a  white  man  at  all  upon  the  testimony  of 
Indian  witnesses,  or  at  least. would  be  exceedingly  loth  to  do  so.  Even 
if  such  ruling,  in  either  instance,  could  be  otherwise  held  to  have  been 
erroneous,  no  harm  appears  to  have  resulted  to  the  defendant  there- 
from, for  the  reason  that  he  accepted  the  jury  as  finally  impaneled  with 
still  the  right  remaining  in  him  to  exercise  three  peremptory  chal- 
lenges. 

[6,7]  The  contention  on  behalf  of  the  plaintiff  in  error  that  the 
evidence  was  insufficient  to  support  the  verdict  cannot  be  sustained  up- 
on the  facts  and  circumstances  disclosed  by  the  record.  On  the  trial, 
as  has  been  said,  the  government  relied  in  large  measure  for  the  con- 
viction of  the  defendant  upon  the  testimony  of  Indian  witnesses,  and 
upon  the  conclusion  of  the  trial  the  court  below,  among  other  things, 
gave  to  the  jury  this  instruction : 

"In  this  case  Indian  witnesses  have  testified,  and  you  are  instructed  that 
the  evidence  of  Indian  witnesses  is  entitled  to  as  much  credit  as  the  evidence 
of  white  men;  and  such  credibility  and  weight  are  determined  by  the  same 
rules  of  law,  and  no  witness  is  to  be  discredited  simply  on  account  of  his  race 
or  color,  as  every  witness,  whether  white,  dark,  black,  or  yellow,  unless  oth- 
erwise disqualified  by  statute,  is  competent  to  testify.  And  in  law  all  races 
stand  upon  the  same  plane.  And  in  weighing  the  evidence  of  every  witness, 
you  have  a  right  to  consider  his  intelligence,  his  appearance  upon  the  stand, 
his  apparent  candor  and  fairness  in  giving  his  testimony,  or  the  want  of  such 
candor  or  fairness,  his  interest  in  the  result  of  the  trial,  his  opportunities  of 
seeing  and  knowing  the  matters  concerning  which  he  testified,  the  probable  or 
improbable  nature  of  the  story  he  tells,  and  from  these  things,  together  with 
all  the  facts  and  circumstances  surrounding  the  case,  as  disclosed  by  the  tes- 
timony you  should  determine  where  the  truth  of  this  matter  lies.  And  if  you 
are  satisfied  and  believe  from  the  evidence  in  this  case  beyond  a  reasonable 
doubt,  that  the  defendant,  Joseph  Campbell,  did,  on  the  30th  day  of  June, 
1911,  on  the  Kuskokwim  river,  in  the  territory  of  Alaska,  kill  one  Gus  Nelson, 
as  alleged  in  the  indictment,  then  you  should  find  the  defendant  guilty  as 
charged  in  the  indictment," 

To  that  instruction  the  counsel  for  the  defendant  duly  reserved  an 
exception  and  assign  it  as  error.  Taken  alone,  it  is  manifest  that  the 
clause,  "the  evidence  of  Indian  witnesses  is  entitled  to  as  much  credit 
as  the  evidence  of  white  men/'  could  not  be  sustained,  for  the  reason 
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that  the  jurors  are  the  exclusive  judges  of  the  weight  to  be  given  the 
evidence  on  behalf  of  the  respective  parties.    And  so  the  court  told  the 
jury  in  this  case  over  and  over  again. 
The  court  also  instructed  the  jury,  among  other  things,  that: 

"In  determining  the  credit  you  will  give  to  a  witness,  and  the  weight  and 
value  you  will  attach  to  his  testimony,  you  should  take  into  account  the  con- 
duct and  appearance  of  the  witness  upon  the  stand,  the  Interest  he  has,  if 
any.  In  the  result  of  the  trial,  the  motive  he  has  in  testifying,  if  any  is  shown, 
his  relation  to  or  feeling  for  or  against  any  of  the  parties  in  the  case,  the 
probability  or  improbability  of  the  statement  of  such  witness,  and  the  oppor- 
tunity he  had  to  observe  and  be  informed  as  to  matters  respecting  which  he 
gave  testimony  before  you,  and  the  inclination  he  evinced,  in  your  Judgment, 
to  speak  the  truth  or  otherwise,  as  to  matters  within  the  knowledge  of  such 
witness.  It  is  your  duty  to  give  to  the  testimony  of  each  and  all  of  the  wit- 
nesses appeariug  before  you,  such  credit  as  you  consider  the  same  justly  en- 
titled to  receive. 

**In  this  connection  you  are  instructed  that  evidence  is  to  be  estimated,  not 
only  by  its  intrinsic  weight,  but  also  according  to  the  evidence  which  Is  within 
the  power  of  one  side  to  produce  and  the  other  to  contradict;  and  there- 
fore, if  the  weaker  and  less  satisfactory  evidence  is  offered,  when  it  appears 
that  stronger  and  more  satisfactory  evidence. was  within  the  power  of  the 
party  offering  the  same,  then  the  evidence  so  offered  should  be  viewed  with 
distrust" 

And  its  seventeenth  instruction  was  as  follows : 

"The  legal  presumption  is  that  witnesses  speak  the  truth,  but  this  is  but  a 
prima  facie  presumption,  and  may  be  repelled  by  the  testimony  and  demeanor 
of  the  witness.  Under  the  law,  all  races  stand  equal  when  introduced  upon 
the  witness  stand,  and  there  is  no  distinction  made  as  to  the  presumption  that 
the  witness  speaks  the  truth  because  of  race  or  color.  You  are,  however,  the 
sole  judges  of  the  credibility  of  the  witness,  and  you  may  and  should  take 
into  consideration  the  intelligence  of  the  witness,  his  understanding  of  the 
language  used  to  him,  his  understanding  of  the  obligation  of  an  oath,  his  lia- 
bility to  be  influenced  one  way  or  another  by  the  circumstances  surrounding 
him  and  his  testimony,  and,  if  he  speaks  through  an  interpreter,  the  difficulty  of 
accurate  translation,  if  in  your  opinion  any  such  difficulty  exists.  In  this  con- 
nection, you  may  take  Into  account  your  knowledge  of  the  difference  in  the 
vocabulary  of  the  two  races,  if  such  exists." 

Of  course,  the  whole  of  the  instructions  must  be  taken  and  considered 
together,  and,  so  considered,  we  think  the  jury  must  have  understood 
therefrom  that  the  Indian  witnesses  were  as  competent  to  testify  as 
those  of  any  other  nationality,  and  that  their  credibility,  as  well  as  that 
of  all  of  the  other  witnesses,  was  a  matter  for  the  exclusive  deter- 
mination of  the  jury,  in  the  light  of  all  of  the  facts  and  circumstances 
of  the  case  as  disclosed  by  the  evidence. 

[8,  9]  There  was  some  evidence  given  tending  to  show  that  the 
plaintiif  in  error  fled  from  Alaska  shortly  after  the  deceased  was  killed. 
That  the  flight  of  a  person  accused  of  the  commission  of  a  crime  is 
competent  evidence  against  him  is  well  settled,  and  an  instruction  to 
that  effect  in  substance  is  not  error,  although  inaccurate  in  some  other 
respects,  which  could  not  have  misled  the  jury.  Allen  v.  United  States, 
164  U.  S.  492,  17  Sup.  Ct.  154,  41  L.  Ed.  528.  The  instruction  upon 
the  question  of  flight  here  complained  of  is  as  follows : 

"You  are  instructed  that  the  flight,  if  any  is  proven,  of  a  person  suspected 
of  a  crime,  Is  a  circumstance  to  be  considered  as  tending  in  some  degree  to 
prove  a  consciousness  of  guilt,  depending  on  the  motive  which  prompted  the 
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flight.  If  any  Is  proven,  whether  a  consciousness  of  guilt,  and  a  fear  cf  being 
arrested  and  brought  to  trial,  caused  the  flight.  If  any,  or  whether  It  was 
caused  from  some  other  and  more  Innocent  motive." 

The  objection  made  to  the  instruction  on  behalf  of  the  plaintiflf  in  er- 
ror is  that  it  failed  "to  instruct  the  jury  that  flight,  though  proven,  is 
not  necessarily  any  evidence  of  crime,  and  excludes  the  idea  of  inno- 
cent flight."  We  see  no  merit  in  the  contention,  nor  in  any  other  point 
relied  upon  for  a  reversal  of  the  judgment. 

The  judgment  is  affirmed. 


(221  Fed.  197) 

LOUGHNEY  v.  KLEIN  et  aL 

(Circuit  CJourt  of  Appeals,  Third  Circuit.    March  22,  1915.) 

No.  1903. 

1.  Pleadinq  ^=»157 — ^AFFiDAvrr  of  Defense — Sufficiency. 

In  an  action  on  a  party  waU  agreement,  which  provided  that  plain- 
tiff should  construct  a  wall  of  certain  material  and  a  certain  thicliness, 
and  that  defendant  might  thereafter  use  the  wall  upon  payment  of 
one-half  of  the  cost  thereof,  or  of  so  much  as  was  used,  an  affidavit  of 
defense  which  merely  averred  generally  that  the  wall  was  thicker  than 
was  necessary  for  buildings  of  the  height  of  those  erected,  and  would  have 
been  sufficient  for  buildings  twice  that  height,  Is  not  sufficient,  but  It 
should  point  out  specifically  wherein  the  waU  constructed  differed  from 
that  called  for  by  the  contract 

[Ed,  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §  315;  Dec.  Dig. 
<8=>157.] 

2.  Party  Walls  ^=»8 — Agreements — Construction. 

Under  a  party  wall  agreement,  which  provided  that  one  of  the  parties 
should  construct  a  wall  of  a  certain  thickness  and  material,  and  that  the 
other  should  have  the  right  to  join  thereto  a  building  for  the  whole  ex- 
tent of  the  wall,  or  any  part  thereof,  upon  payment  of  one-half  of  the 
value  of  the  wall,  or  so  much  thereof  as  should  be  used,  the  second  party 
Is  required  to  pay  one-half  the  value  of  the  entire  thickness  of  the  wall 
for  that  part  which  was  used  by  the  building  subsetiuently  constructed, 
though  the  wall  was  thicker  than  was  necessary  for  buildings  of  the 
height  of  those  constructed. 

[Ed.  Note. — For  other  cases,  see  Party  Walls,  Cent.  Dig.  §§  24-41 ;  Dec. 
Dig.  <©=>8.] 

3.  Party  Walls  ^=5>8 — ^Agreements — Construction — "Value" — "Cost." 

Where  a  party  wall  agreemeut  required  one  party  to  pay  one-half  the 
value  of  the  wall,  and  a  subsequent  agreement  provided  for  the  crediting 
of  a  certain  amount  upon  the  one-half  of  the  cost  of  the  party  wall  men- 
tioned In  the  former  agreement,  the  words  "value"  and  "cost"  were  used 
Interchangeably,  and  the  liability  of  the  second  party  is  measured  by 
the  cost  of  the  wall. 

[Ed.  Note.— For  other  cases,  see  Party  Walls,  Cent  Dig.  §§  24r^l ;  Dec. 
Dig.  <S=>8. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Cost;    Value.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania ;  W.  H.  Seward  Thomson,  Judge. 

C=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Action  by  Leo  M.  Klein  and  another  against  Mary  Devlin  Lough- 
ney.    Judgment  for  plaintiffs,  and  defendant  brings  error.    Affirmed. 

Charles  A.  Woods,  Leo  M.  Dillon,  and  J.  Linus  Moran,  all  of  Pitts- 
burgh, Pa.,  for  plaintiffs  in  error. 

Charles  H.  Sachs,  of  Pittsburgh,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit Judges. 

McPHERSON,  Circuit  Judge.  This  dispute  calls  upon  the  court 
to  determine  how  much  the  defendant  below  is  bound  to  contribute 
toward  the  cost  of  a  party  wall.  She  stands  in  the  place  of  her  hus- 
band, P.  J.  Loughney,  now  deceased,  while  the  plaintiffs,  Klein  and 
Jackson,  represent  the  interest  of  Henry  Phipps — Loughney  and 
Phipps  having  formerly  been  owners  of  adjoining  land  in  the  city  of 
Pittsburgh.     The  facts  are  not  in  controversy. 

On  May  15,  1901,  Phipps  was  about  to  erect  a  building  on  his 
lot,  which  measured  72.41  by  110  feet;  Loughney's  lot  being  about 
23  feet  by  110.  On  that  date  they  made  two  written  agreements,  the 
first  reciting  as  follows,  inter  alia : 

**Whereas,  the  said  Henry  Phipps  is  about  to  erect  on  his  own  lot  aforesaid, 
and  along  the  dividing  line  between  the  above-mentioned  lots,  a  brick  building 
extending  from  Penn  avenue  to  Exchange  alley,  six  stories  high,  of  steel, 
stone,  and  brlcli  construction,  the  foundation  walls  to  be  18  inches  thick  up 
to  the  first  story,  and  13  inches  thick  from  the  first  story  to  the  top  of  the 
building." 

Thereupon  the  agreement  fixed  the  location  of  the  dividing  line — 
"which  dividing  line  shall  be  the  center  of  said  party  wall" — ^and  then 
went  on  to  provide : 

"The  said  Henry  Phipps  does  hereby  covenant,  promise,  grant,  and  agree 
that  the  said  P.  J.  Loughney,  his  heirs  and  assigns,  shall  and  may  at  all 
times  hereafter  have  the  full  and  free  liberty  and  privilege  of  joining  to  said 
party  wall  of  the  said  building,  so  to  be  erected  by  the  said  Henry  Phipps,  as 
well  below  as  above  the  surface  of  the  ground  and  along  the  whole  length  or 
any  part  of  the  length  thereof,  any  building  which  he  or  they  or  any  of  them 
may  desire  or  have  occasion  to  erect  on  the  said  lot  along  the  dividing  line 
aforesaid,  and  to  use  and  enjoy  the  said  wall  or  any  part  thereof  as  a  wall 
of  the  building  or  buildings  so  to  be  erected,  and  to  sink  the  joists  of  said 
building  or  buildings  Into  the  wall  aforesaid  to  a  depth  of  6  Inches  and  no 
further. 

"Provided,  always,  nevertheless,  and  on  this  express  condition,  that  the  said 
P.  J.  Loughney,  his  heirs  and  assigns,  as  aforesaid,  before  proceeding  to  join 
any  other  buildings  to  the  said  wall,  and  before  making  any  use  thereof  or 
breaking  Into  the  same,  shall  pay  or  secure  to  be  paid  unto  the  said  Henry 
Phipps,  his  heirs  and  assigns  aforesaid,  the  full  moiety  or  one-half  (%)  part 
of  the  value  of  said  wall,  or  so  much  thereof  as  shaU  be  taken  or  used  as 
aforesaid." 

The  other  writing,  described  as  a  "supplemental  agreement  to  the 
foregoing  agreement  between  Henry  Phipps  of  the  first  part  and 
P.  J.  Loughney  of  the  second  part,  dated  May  15,  1901,"  added 
this  provision: 

"That  in  case  the  said  P.  J.  Loughney  shall  at  any  time  hereafter  erect 
upon  his  lot  a  steel  frame  building,  any  additional  cost  that  he  may  Incur  over 
and  above  that  of  connecting  to  ordinary  brick  wall  in  order  to  attach  the 
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frame  of  his  building  to  the  steel  frame  of  the  party  wall,  erected  by  the 
said  Henry  Phipps  on  his  adjoining  property,  shall  be  taken  and  allowed  as 
an  offset  or  credit  upon  the  one-half  (%)  of  the  cost  of  the  party  wall  men- 
tioned and  referred  to  in  the  foregoing  agreement  to  be  paid  by  the  said  P. 
J.  lioughney  for  the  party  wall  provided  for  in  said  agreement," 

Phipps  put  up  his  building,  and  12  years  afterward,  in  August 
1913,  Mrs.  Loughney  (who  had  become  the  owner  of  her  husband's 
lot  under  his  will)  erected  a  six-story  steel  frame  building,  and  used 
the  whole  length  and  height  of  the  wall  above  the  surface  of  the 
ground.  Below  the  surface,  however,  she  only  used  "a  portion  of 
the  area  of  said  wall  *  *  *  equal  to  two-thirds  of  the  area  there- 
of." She  agreed  that  the  wall  had  cost  Phipps  $18,131.50,  but  de- 
nied her  liability  to  pay  one-half  of  this  sum,  averring : 

"That  for  reasons  unknown  to  defendant  [the  wall]  was  constructed  by  said 
Henry  Phipps  of  sufficient  strength  to  support  two  adjoining  buildings  of 
twelve  stories  or  more  in  height,  and  so  much  stronger  and  more  costly  than 
a  structural  steel  wall  amply  strong  enough  as  required  by  law  and  as  as- 
certained by  the  experience  of  architects  and  constructing  engineers  to  sup- 
port the  buildings  of  six  stories  in  height  similar  to  the  buildings  now  con- 
structed upon  and  using  said  waU.'' 

She  averred  further  that  she  was  liable — 

*'for  only  one-half  of  the  cost  of  a  wall  sufficient  as  required  by  law,  usage, 
and  custom  to  support  two  six-story  buildings  of  the  character  erected  by  de- 
fendant upon  her  property,  to  wit,  the  sum  of  $5,279.92,  and  not  one-half  of 
the  cost  of  such  a  wall  as  erected  by  Henry  Phipps,  and  not  one-half  the  cost 
of  a  wall  necessary  to  support  two  twelve-story  buildings,  that  being  the  char- 
acter of  the  wall  erected  by  said  Henry  Phipps." 

She  also  claimed,  and  the  plaintiffs  conceded,  a  credit  of  $600 
under  the  supplemental  agreement  for  attaching  her  steel  frame  to  the 
frame  of  the  Phipps  building,  and  a  credit  of  $161.50  under  the  first 
agreement  for  the  cost  of  so  much  of  the  foundation  as  she  had  not 
used.  The  single  question  is  whether  the  agreements  obliged  her  to 
pay  more  than  the  sum  she  admits  to  be  due.  The  District  Court 
held  her  liable  for  half  the  admitted  cost  of  the  wall,  less  the  two 
credits  referred  to,  and  entered  judgment  therefor. 

[1-3]  In  our  opinion  this  decision  was  correct.  The  question  arose 
on  the  plaintiffs'  motion  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense,  and  in  discussing  the  sufficiency  of  the  affidavit  and 
the  meaning  of  the  contract  the  District  Judge  (Thomson,  J.,  whose 
opinion  has  not  been  reported)  gave  the  following  reasons: 

**Defendant's  averments  that  the  wall  was  constructed  of  sufficient  strength 
to  support  two  adjoining  buildings  of  twelve  stories  or  more  In  height,  etc., 
as  above  quoted,  do  not  meet  the  requirements  of  an  affidavit  of  defense. 
They  are  entirely  too  vague  and  general  in  character.  If  a  different  wall  were 
erected  than  that  called  for  In  the  contract,  It  was  the  clear  duty  of  the  de- 
fendant to  point  out  specifically  wherein  the  wait  differed  from  that  specified 
in  the  contract.  Besides,  as  the  parties  specified  the  kind  and  thickness  of 
the  wall  to  be  erected,  it  is  to  be  presumed  that  they  knew  what  they  wanted 
and  provided  accordingly.  It  may  well  be  that  both  parties  Intended  that  the 
wall  should  be  strong  enough  to  support  a  much  larger  building  than  that 
about  to  be  erected.  They  may  have  been  wisely  providing  for  the  future.  In 
the  absence  of  anything  in  the  contract  to  the  contrary,  or  any  averment 
seeking  to  alter  or  modify  it,  I  am  bound  to  assume  that  the  agreement  in 
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relation  to  the  wall,  its  height,  depth,  thickness,  and  kind  of  construction,  ex- 
presi>es  accurately  the  intention  of  the  parties  In  relation  thereto. 

"If  this  be  true,  then  in  what  proportion  were  the  parties  to  pay?  Turning 
again  to  the  contract,  we  find  that  Loughney,  the  adjoining  owner,  was  given 
the  free  liberty  and  privilege  of  joining  to  said  wall  any  building  which  he, 
his  heirs  or  assigns,  might  have  occasion  to  erect,  with  the  condition,  how- 
ever, that  before  doing  so  he  or  they  *shall  pay,  or  secure  to  be  paid,  unto  the 
said  Henry  Thipps,  his  heirs  and  assigns  aforesaid,  the  full  moiety,  or  one- 
half  part,  of  the  value  of  said  wall,  or  of  so  much  thereof  as  shall  be  taken 
or  used  as  aforesaid/ 

*'I  would  understand  this  to  mean  the  one-half  of  the  value  of  the  whole 
wall,  if  the  whole  wall  were  used;  or,  if  not,  the  one-half  of  the  value  of 
the  wall  actually  used  should  be  paid  by  the  adjoining  owner. 

**The  latter  would  be  in  no  position  to  complain  that  the  wall  was  thicker, 
and  occupied  more  of  his  ground,  or  was  more  expensive  than  he  needed  for 
the  puri)oses  of  his  building,  because  it  was  so  constructed  by  virtue  of  his 
contract 

*'If  this  agreement  stood  alone,  I  would  be  disposed  to  hold  that  the  word 
'value'  was  intended  to  refer  to  the  cost  of  the  wall,  as  the  best  evidence  of  its 
value,  perhaps,  would  be  its  cost  of  construction.  If  the  parties  intended  that 
the  adjoining  owner  should  pay  a  sum  less  than  one-half  the  cost,  they  would 
certainly  have  pointed  out  some  method  by  which  such  sum  could  be  ascer- 
tained, which  they  did  not  do.  But  the  supplemental  agreement  seems  to 
remove  any  doubt  which  might  otherwise  exist.    [Quoting  it] 

**  ♦  ♦  ♦  The  word  *value*  in  the  first  agreement,  and  the  word  *cost'  in 
the  second,  seem  to  be  used  by  the  parties  interchangeably,  or  as  synonymous 
terms.  I  therefore  conclude  that  under  the  agreement  of  the  parties,  Lough- 
ney, the  adjoining  owner,  was  to  pay  to  the  first  builder  one-half  of  the  cost 
of  the  party  wall,  if  the  whole  of  the  wall  was  used,  and  that  the  right  of  re- 
covery is  in  the  plalntiflPs." 

Nothing  need  be  added  to  this  reasoning.  The  controversy  does 
not  arise  under  a  statute  regulating  party  walls,  but  under  a  contract 
by  which  both  parties  were  bound,  and  the  case  was  decided  as  soon 
as  the  court  ascertained  the  meaning  of  the  agreement.  We  would 
have  no  right  to  vary  its  terms,  even  if  it  seemed  likely  that  Lough- 
ney might  have  made  a  better  bargain.  The  case  stands  on  its  own 
facts,  and  we  need  not  consider  the  two  decisions  that  are  cited  in 
the  brief  for  plaintiff  in  error,  Sauer  v.  Monroe,  20  Pa.  219,  and 
McNichol  V.  Dintenfass,  38  Pa.  Co.  Ct.  R.  420. 

The  judgment  is  affirmed. 


(221  Fed.  200) 

SANDUSKY  PORTLAND  CEMENT  CO.  V.  DIXON  PURE  ICE  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  15,  1915.) 

No.  2149. 

1.  Waters  and  Wateb  Courses  ^=>42 — Rights  of  Riparian  Owners. 

Each  riparian  owner  Is  entitled  to  the  reasonable  use  of  the  water  of  a 
river,  including  any  use  of  the  water  which  does  not  essentially  or  ma- 
terially diminish  the  quantity,  corrupt  the  quality,  or  so  detain  it  as  to 
deiJrlve  other  proprietors  or  the  public  of  a  fair  and  reasonable  partici- 
pation in  its  benehts. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent. 
Dig.  §§  33,  34;    Dec.  Dig.  <©=>42.1 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Disests  ft  Indezos 
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2.  Waters  and  Water  Courses  ^=>77 — Pollution — Actions — Burden   of 

Proof. 

The  burden  was  on  a  riparian  owner,  seeking  to  enjoin  an  upper  ri- 
parian owner  from  discharging  hot  water  Into  the  stream,  thereby  re- 
tarding the  formation  of  ice,  to  show  that  its  damages  were  substantial, 
and  caused  by  the  unreasonable  acts  of  the  upper  owner. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§§  65,  66;   Dec.  Dig.  <g=»77.] 

3.  Waters  and  Water  Courses  ^=»77 — Pollution — ^Actions — Sufficiency 

OF  Evidence. 

Where  it  would  result  in  great  hardship  and  expense  to  restrain  a  ri- 
parian owner  from  emptying  heated  water  into  a  river,  its  unreasonable 
use  of  the  water  and  the  injury  to  a  lower  riparian  owner  must  be  clearly 
established. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§§  65,  66 ;   Dec.  Dig.  «=>77.] 

4.  Waters  and  Water  Courses  ^=»65  —  Pollution  —  Unreasonable  Use 

OF  Water. 

It  was  an  unreasonable  use  of  the  water  of  a  river,  and  an  unwar- 
ranted interference  with  the  riparian  rights  of  a  lower  owner,  engaged 
In  the  business  of  taking  ice  from  such  river,  for  a  riparian  owner  op- 
erating a  factory  to  discharge  into  the  river  several  million  gallons  of 
water  per  day  taken  therefrom  for  cooling  purposes,  so  heated  that  it 
retarded  the  formation  of  ice  and  made  it  impossible  for  the  lower  owner 
to  conduct  its  ice  business  at  a  profit 

[BM.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Dec  Dig. 
«=5>65.] 

6.  Eminent  Domain  ^=»97 — Right  to  Compensation — "Takino.** 

The  pollution  of  a  stream  constitutes  the  **taking"  of  property,  which 

may  not  be  done  without  compensation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §§  250, 

251;   Dea  Dig.  <©=>97. 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 

Taking.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois;  Kenesaw  M.  Landis, 
Judge. 

Suit  by  the  Dixon  Pure  Ice  Company  against  the  Sandusky  Portland 
Cement  Company.  Decree  for  complainant,  and  defendant  appeals. 
Affirmed. 

Upon  a  hearing  in  the  District  Court  upon  the  bill  herein,  it  was  ordered 
that  a  perpetual  injunction  issue  against  appellant,  hereinafter  termed  de- 
fendant, restraining  it  from  causing  heated  water  to  flow  across  or  upon  the 
land  of  appellee,  herein  called  complainant,  at  such  time  or  times  as  ice  would, 
in  the  course  of  nature,  otherwise  form  thereon,  and  from  causing  and  doing 
such  acts  as  would  tend  to  cause  the  retardation  of  the  formation  of  ice 
thereon,  and  that  the  question  of  the  consideration  of  damages  be  reserved 
for  a  future  hearing. 

From  the  record  it  appears:  That  each  of  the  parties  Is  the  owner  or  les- 
see of  extensive  riparian  rights  upon  the  southerly  bank  of  Rock  river,  near 
the  city  of  Dixon,  In  the  state  of  Illinois.  Complainant  owns  and  operates 
upon  its  side  a  plant  for  the  gathering,  storing,  and  sale  of  Ice  in  large  quan- 
tities, which  ice  is  taken  from  said  Rock  river  opposite  its  said  plant  That 
defendant  owns  and  operates  a  cement  factory  or  plant  situated  upstream 
from  complainant  That  complainant  is  dependent  upon  the  freezing  up  of 
that  part  of  said  river  upon  which  its  ice  plant  abuts  for  its  ice  supply.    That 

C=»For  other  cases  see  same  topic  it  KBY-NUMBER  In  all  Key-Numbered  Dlsests  ft  Indexes 
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defendant  takes  from  and  returns  to  the  said  river  between  3,000,000  and 
4,000,000  gallons  of  water  per  day  for  cooling  purposes  In  connection  with  Its 
condensing  machinery.  That  when  discharged  from  defendant's  factory  into 
the  river  the  water  so  used  is  heated  to  a  temperature  of  from  50**  to  60**, 
and  that,  from  the  point  of  discharge,  it  flows  a  distance  of  about  3,125  feet 
to  the  upper  line  of  complainant's  shore  rights,  which  distance  it  accomplishes 
in  about  2^  hours.  » 

It  further  appears  that  complainant  has  introduced  in  evidence  the  testi- 
mony of  a  host  of  witnesses  and  a  great  mass  of  documentary  evidence,  and 
also  certain  exhibits,  from  which  it  claims  to  have  established  as  facts:  (1) 
That  the  water  from  defendant's  discharge  pipe  aforesaid  descends  in  a  more 
or  less  heated  condition  to,  upon,  and  across  complainant's  ice  field  in  such 
a  manner  as  to  affect  the  temperature  thereof;  (2)  that  the  said  flow  can  be 
traced  from  the  discharge  pipe  aforesaid,  in  a  stream  of  open  water  of  about 
100  feet  in  width,  through  complainant's  ice  field,  at  times  when  said  ice 
field  would  otherwise  be  frozen  up,  leaving  banks  of  Ice  upon  each  side 
thereof;  (3)  that  said  stream  results  in  raising  the  natural  temperature  of 
the  water  in  complainant's  ice  field,  or  that  portion  thereof  with  w'hich  it 
comes  In  contact,  ^'^/loo'' ;  (4)  that  an  increase  of  ^'^/iqo''  in  temperature  ma- 
terially retards  the  formation  of  ice,  and  in  the  present  case  practically  de- 
«troys  complainant's  said  ice-cutting  field,  so  that,  whereas  formerly  it  was 
able  to  secure  a  large  supply  of  commercial  ice  from  that  part  of  the  river 
next  to  the  southerly  bank  thereof  opposite  Its  said  plant,  now  the  ice-produc- 
ing character  of  that  portion  of  said  river  Is  practically  ruined,  whereby  com- 
plainant Is  greatly  damaged  and  rendered  unable  to  profitably  carry  on  its 
said  ice  business;  (5)  that  said  injury  is  a  continuing  one,  and  that  unless 
defendant  be  restrained  complainant  is  remediless  in  the  premises. 

While  not  seriously  contesting  the  rise  in  temperature  of  *^/ioo°,  defend- 
ant introduced  a  great  volume  of  evidence  to  show  that  its  discharged  water 
was  not  the  cause  of  the  failure  of  complainant's  ice  field  to  produce  commer- 
cial Ice ;  that  such  failure,  if  it  existed,  was  owing  to  the  unfavorable  weather 
for  ice  production  at  the  dates  relied  on;  that  a  thermal  increase  of  ♦^/loo" 
In  the  water  constituting  complainant's  ice-cutting  field  was  of  practically  in- 
significant Importance;  that  the  discharge  of  water,  heated  in  the  process  of 
cooling  machinery,  was  usual  in  that  locality ;  that  it  was  not  possible,  with- 
out incurring  prohibitive  outlay,  to  reduce  the  temperature  of  the  water  at 
the  point  of  discharge ;  and  that  to  restrain  such  discharge  would  practically 
deprive  defendant  of  its  right  to  the  use  of  the  river  water  for  machinery 
cooling  purposes. 

The  errors  assigned  go  to  the  merits  of  the  controversy. 

Francis  W.  Parker,  of  Chicago,  111.,  and  Edward  H.  Brewster,  of 
Dixon,  111.,  for  appellant. 

Clyde  Smith,  of  Dixon,  111.,  for  appellee 

Before  BAKER,  SEAMAN,  and-KOHbSAAT,  Circuit  Judges. 

KOHLSAAT,  Circuit  Judge  (after  stating  the  facts  as  above).  As 
usual  in  such  cases,  the  testimony  is  conflicting.  Out  of  the  vast  vol- 
ume of  it,  however,  the  District  Court,  which  heard  and  saw  the  wit- 
nesses, must  have  found,  and  doubtless  did  find:  (1)  That  defendant's 
discharge  of  from  3,000,000  to  4,000,000  gallons  per  day  into  the  Rock 
river  during  the  ice-forming  weather  conditions,  at  a  temperature  of 
from  50°  to  60°,  resulted  in  an  increase  of  the  temperature  of  the 
water  of  the  river  opposite  and  adjoining  complainant's  plant,  or  that 
part  thereof  used  by  complainant  as  and  for  its  ice-cutting  field,  of 
*^/ioo° ;  (2)  that  such  increase  in  temperature  was  sufficient  to  and 
did  practically  retard  the  formation,  at  the  times  when  it  would  be 
otherwise  naturally  produced,  of  ice  thereon  of  a  commercial  charac- 
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ter,  to  a  degree  which  made  it  impossible  for  complainant  to  conduct 
its  said  ice  business  at  a  profit ;  (3)  thSt,  in  order  to  protect  the  inter- 
ests of  complainant  in  the  premises,  the  defendant  should  desist  or  be 
restrained  from  emptying  into  the  river  at  its  plant  hot  water  front 
its  condensing  or  other  machinery  in  such  a  manner  as  will  tend  to  in- 
crease  the  temperature  of  the  water  in  complainant's  said  ice  field 
during  ice-forming  weather,  provided  the  court  has  the  power  so  to  do 
under  the  circumstances  of  this  case  without  unlawful  interference 
with  the  rights  of  defendant  as  the  owner  or  lessee  of  its  said  riparian 
rights.  These  deductions  of  fact  we  accept  as  fairly  sustained  by  the 
evidence,  reinforced  by  the  presumptions  which  attend  the  finding  of 
the  trial  court. 

[1]  That  each  riparian  owner  is  entitled  to  the  reasonable  use  of 
the  water  of  Rock  river  at  its  respective  site  is  too  well  settled  to  re- 
quire citation.  The  question  presented  is :  Was  the  use  made  of  the 
upper  riparian  rights  here  involved  a  reasonable  use  thereof?  If  so, 
the  complainant  may  not  complain,  even  though  it  suffer  some  injury 
incidental  thereto.  Dumont  v.  Kellogg,  29  Mich.  420,  18  Am.  Rep.  102 ; 
Gehlen  Bros,  et  al.  v.  Knorr  et  al.,  101  Iowa,  700,  70  N.  W.  757,  36 
L.  R.  A.  697,  63  Am.  St.  Rep.  416;  Elliott  v.  Fitchburg  Ry.  Co.,  lO" 
Cush.  (Mass.)  191,  57  Am.  Dec.  85;  Lockwood  Co.  v.  Lawrence,  7T 
Me.  297,  52  Am.  Rep.  763;  Beidler  v.  Sanitary  District,  211  111.  628,. 
71  N.  E.  1118,  67  L.  R.  A.  820.    Says  the  court  in  the  last-named  case- 

"The  Umitation  and  extent  of  the  use  of  the  water  is  that  it  shaU  not  In- 
terfere with  the  pubUc  right  of  navigation,  nor  in  a  substantial  degree  di- 
minish and  impair  the  right  of  use  of  the  water  by  other  riparian  owners." 

In  Palmer  v.  Mulligan,  3  Caines  (N.  Y.)  307,  2  Am.  Dec.  270,  it  was 
held  that  the  upper  owner  had  the  right  to  erect  a  dam,  when  neces- 
sary for  the  enjoyment  of  his  riparian  rights,  even  though  such  obstruc- 
tion necessitated  increased  expense  on  the  part  of  the  lower  owner  and 
greater  difficulty  in  getting  logs  to  his  mill,  provided  enough  water  was 
left  to  work  the  lower  mill.  To  the  same  effect  is  Gould  v.  Boston 
Duck  Co.,  13  Gray  (Mass.)  442. 

So  in  Keeney  &  Wood  Manufacturing  Co.  v.  Union  Manufacturings 
Co.,  39  Conn.  576,  where  the  upper  owner  was  obliged  to  run  his  mill 
by  day  only,  and  where  he  allowed  the  water  to  accumulate  overnight 
to  the  injury  of  the  lower  owner,  whose  mill  ran  day  and  night,  a  re- 
straining order  was  denied.  It  was  there  held  that  each  had  the  right 
to  a  reasonable  use  of  the  running  water ;  that  the  burden  of  showing 
unreasonable  use  by  the  upper  owner  was  on  the  lower  owner ;  that  in 
deciding  the  conflicting  rights  the  court  should  consider  (1)  the  custom 
of  the  country ;  (2)  the  local  custom ;  (3)  what  general  rule  will  best 
secure  the  entire  stream  to  useful  purposes ;  and  (4)  whether  the  in- 
jury to  the  lower  owner  does  not  arise  from  the  insufficiency  of  his. 
own  privilege. 

[2]  It  is  the  duty  of  each  of  the  riparian  owners  to  use  all  reason- 
able effort  and  means  to  avoid  interference  with  each  other's  use  of  the 
water,  and  the  burden  is  on  the  lower  owner  to  show  that  its  damages, 
are  substantial  and  are  caused  by  the  unreasonable  acts  of  the  upper 
owner. 
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[3,  4]  It  appears  from  the  evidence  that  to  restrain  defendant  from 
emptying  its  heated  water  into  Rock  river  will  result  in  great  hardship 
and  expense,  so  that  the  injury  to  complainant  and  defendant's  unrea- 
sonable use  must  be  clearly  established.  Complainant  may  not  insist 
on  such  a  use  of  the  water  by  the  defendant  as  will  deprive  the  latter 
of  any  use  thereof  which  may  be  necessary  for  its  business  purposes, 
provided  complainant  can  by  reasonable  diligence  and  effort  make  the 
flowing  water  reasonably  answer  its  own  purposes.  There  must  be  a 
fair  participation  between  them.  "When  questions  arise  between 
riparian  owners  respecting  the  right  of  one  to  make  a  particular  use 
of  the  water  in  which  they  have  a  common  right,  the  right  will  gen- 
erally depend  on  the  reasonableness  of  the  use  and  the  extent  of  the 
detriment  to  the  lower  owner."  Tetherington  v.  Donk  Bros.  Coal  Co., 
232  111.  522,  83  N.  E.  1048.  But  where,  as  in  the  present  case,  it  is 
shown  by  the  evidence  that  defendant's  use  of  the  river  water,  while 
essential  for  its  own  purposes,  entirely  destroys  the  right  of  complain- 
ant thereto,  there  can  be  no  claim  by  defendant  that  its  use  thereof  is 
reasonable.  In  other  words,  the  emergency  of  defendant's  needs  is  not 
the  measure  of  its  rights  in  the  water.  40  Cyc.  563,  and  cases  there 
cited;  Strobel  v.  Kerr  Salt  Co.,  164  N.  Y.  303,  58  N.  E.  142,  51  L.  R. 
A.  687,  79  Am.  St.  Rep.  643. 

The  running  of  water  in  a  heated  state  down  upon  a  lower  riparian 
owner  has  several  times  been  before  the  courts.  In  Mason  v.  Hill, 
5  B.  &  A.  11,  damages  so  sustained  were  awarded  and  allowed  to 
stand.  "However  great  his  necessity,"  says  the  court  in  Walker  Ice 
.  Co.  V.  American  Steel  &  Wire  Co.,  185  Mass.  463,  70  N.  E.  937,  "one 
riparian  owner  would  have  no  right  to  foul  the  water  of  a  stream  or 
turn  in  hot  water  to  the  injury  of  another  riparian  owner"— citing 
Merrifield  v.  Lombard,  13  Allen  (Mass.)  16,  90  Am.  Dec.  172. 

[5]  The  pollution  of  a  stream  constitutes  the  taking  of  property, 
which  may  not  be  done  without  compensation.  Tetherington  v.  Donk 
Bros.  Coal  Co.,  supra ;  Elliott  v.  Fitchburg  Ry.  Co.,  supra.  In  Tipping 
V.  Eckersley,  2  Kay  &  Johnson,  264  (69  Eng.  Reprint  779),  the  court 
held  that  to  use  water,  and  return  it  into  the  stream  heated  to  such  a 
temperature  as  to  make  it  unfit  for  use  below,  was  an  unreasonable 
use  thereof.  The  general  rule  is  well  stated  in  the  case  of  Lancey  v. 
Clifford,  54  Me.  487,  92  Am.  Dec.  561 : 

"Each  proprietor  may  make  any  use  of  the  water  flowing  over  his  prem- 
ises which  does  not  essentially  or  materially  diminish  the  quantity,  corrupt 
the  quality,  or  detain  it  so  as  to  deprive  other  proprietors,  or  the  public,  of 
a  fair  and  reasonable  participation  in  its  benefits.  Race  v.  Word,  30  Eng. 
L.  &  Eq.  187 ;  Johnson  v.  Jordon,  2  Mete.  [Mass.]  234,  37  Am.  Dec.  85 ;  Dickin- 
son V.  Grand  Junction  Canal  Co.,  7  Ex.  282;  Tyler  v.  Wilkinson,  4  Mason, 
397,  Fed.  Cas.  No.  14,312.  This  rule  does  not  require  that  there  shall  be  no 
diminution,  abstraction,  or  detention  whatever,  by  the  lower  or  upper  riparian 
proprietor,  as  that  would  be  to  prevent  all  reasonable  use  of  it  The  same 
principal  in  regard  to  use  by  the  riparian  proprietors,  applies,  as  in  the  pub- 
lic use  of  the  stream  as  a  highway ;  it  must  be  a  reasonable  use,  and  not  in- 
consistent with  the  reasonable  enjoyment  of  the  stream  by  others  who  have 
an  equal  right  to  Its  use.  Reasonable  use  Is  the  touchstone  for  determining 
the  rights  of  the  respective  parties." 

Authorities  to  the  same  effect  might  be  multiplied  indefinitely.  We 
do  not  deem  it  necessary.    We  conclude  that  the  use  made  by  defendant 
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of  the  said  water  of  Rock  river,  taken  in  connection  with  its  discharge 
of  the  heated  return  water  into  said  river,  was  an  unreasonable  use 
of  the  flowing  water  of  said  river,  that  the  same  was  an  unwarranted 
interference  with  the  riparian  rights  of  the  complainant,  and  that  com- 
plainant was  entitled  to  have  defendant  restrained  from  continuing 
its  said  unreasonable  acts. 
The  decree  of  the  District  Court  is  afiirmed. 


(221  Fed.  205) 

TODD  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    February  25, 1915.) 

No.  4157. 

1.  Criminal  Law  «=5>419,  420 — ^Use  of  Mails  to  Defbaud— Evidence— Admis- 

sibility—Reabsat. 

Where,  on  a  trial  for  conspiracy  to  use  the  mails  to  defraud  creditors 
of  a  corporation  by  purchasing  merchandise  on  credit,  by  means  of  the 
corporation  and  false  representations  of  its  financial  standing,  with  intent 
not  to  pay  therefor,  by  written  orders  for  merchandise  sent  through  the 
mails  by  the  corporation  to  the  creditors,  stipulating  that  the  shipper  ac- 
cepts the  order  at  his  own  risk,  billing  goods  direct  to  the  purchaser,  and 
does  not  hold  the  corporation  responsible,  should  buyer  refuse  goods  or 
fail  to  pay  for  same,  accused  claimed  that  the  acceptance  of  an  order 
by  a  creditor  and  shipment  of  goods  thereon  to  the  corporation  consti- 
tuted a  consignment  only,  and  the  government  insisted  that  it  effected  a 
sale  of  the  goods  and  made  the  corporation  liable  to  pay  for  them,  and 
a  seller,  witness  for  the  prosecution,  testified  that  a  consignment  of  goods 
to  the  corporation  constituted  a  sale,  that  the  goods  were  to  be  paid  for 
within  a  specified  time  after  shipment  and  that  the  seller  replevied  some 
of  the  goods,  the  reclamation  petition  of  the  seller,  signed  by  its  attorneys 
and  verified  by  them,  was  Inadmissible  as  hearsay ;  the  witness  not  know- 
ing the  contents  of  the  petition. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  97a-983 ; 
Dec.  Dig.  i©=>419,  420. 

Nonmailable  matter,  see  notes  to  Tlmmons  v.  United  States,  30  C.  C. 
A.  79;   McCarthy  v.  United  States,  110  C.  C.  A.  548.1 

2.  Criminal  Law  ^=»673 — Evidence— Admissibility. 

Where  the  court.  In  admitting  In  evidence  an  Instrument,  ruled  that  the 
instrument  was  admitted  to  rebut  a  presumption,  which  could  only  be 
done  by  treating  the  instrument  as  evidence  of  the  facts  stated  therein, 
the  ruling  could  not  be  sustained  on  the  theory  that  the  instrument  was 
admissible,  because  not  Introduced  as  evidence  of  the  facts  stated  therein. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  1597, 1872- 
1876;   Dec.  Dig.  <S=>673.] 

8.  Chimin AL  Law  ^=5>1163 — Prejudicial  Error— Presumptions. 

Error  in  admitting  evidence  against  accused  Is  presumptively  prejudi- 
cial to  him,  and  it  is  only  when  the  fact  so  clearly  appears  as  to  be  beyond 
doubt  that  error  did  not  and  could  not  have  prejudiced  him,  that  the 
rule  that  error  without  prejudice  Is  no  ground  for  reversal  will  apply. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §f  3090-3099 ; 
Dec.  Dig.  <g=»1163.] 
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4.  Criminal  Law  ^=>1169 — Use  of  Mails  to  Defraud— Evidence— Harmless 
Error. 

On  a  trial  for  conspiracy  to  use  the  malls  to  defraud,  error  In  admitting 
an  instrument  containing  positive  averments  of  facts  tending  to  establish 
accused's  guilt  cannot  be  disregarded  as  nonprejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  754,  3088, 
3130,  3137-3143 ;   Dec.  Dig.  <S=»1169.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Missouri ;   Frank  A.  Youmans,  Judge. 

Harry  D.  Todd  was  convicted  of  crime,  and  he  brings  error.  Re- 
versed. 

J.  G.  L.  Harvey,  of  Kansas  City,  Mo.  (James  A.  Reed,  of  Kansas 
City,  Mo.,  on  the  brief),  for  plaintiff  in  error. 

William  G.  Lynch,  Asst.  U.  S.  Atty.,  of  Kansas  City,  Mo.  (Francis 
M.  Wilson,  U.  S.  Atty.,  of  Kansas  City,  Mo.,  on  the  brief),  for  the  Unit- 
ed States. 

Before  SANBORN,  ADAMS,  and  SMITH,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  The  writ  of  error  in  this  case  questions 
the  legality  of  the  trial  of  the  defendant  below,  Harry  D.  Todd,  for 
participation  in  a  conspiracy  to  use  the  mails  to  defraud  certain  credi- 
tors of  the  Auto  Specialty  Company,  a  corporation,  by  purchasing  of 
them  on  credit,  by  means  of  the  corporation  and  false  representations 
of  its  financial  standing,  goods  and  merchandise  with  the  intention 
never  to  pay  for  them.  Todd  was  the  president,  Fenn  the  treasurer, 
and  Ulmann  the  attorney  of  the  corporation.  They  were  jointly  indict- 
ed. Fenn  turned  state's  evidence,  and  Todd  was  convicted  on  five 
counts  of  the  indictment,  and  sentenced  to  imprisonment  in  the  peniten- 
tiary three  years  and  to  pay  fines  to  the  amount  of  $1,250. 

[1]  For  the  purpose  of  proving  the  purchase  of  the  goods  on  credit 
the  United  States  offered  in  evidence  written  orders  for  merchandise 
made  and  sent  through  the  mails  by  the  Specialty  Company  to  the  re- 
spective creditors  named  in  the  different  counts  of  the  indictment,  each 
of  which  orders  contained  at  its  foot  this  note : 

"The  shipper  accepts  this  order  and  fills  same  at  his  own  risk,  billing  goods 
direct  to  purchaser,  and  does  not  hold  the  Auto  Specialty  Company  responsible 
should  the  buyer  refuse  goods,  or  fall  to  pay  for  same.  This  order  approved 
by  Auto  Specialty  Company,  Inc." 

At  the  trial  the  defendant  claimed  that  the  acceptance  of  such  an 
order  and  the  shipment  of  the  goods  thereon  to  the  Specialty  Company 
constitute  a  consignment  of  the  goods  and  leave  the  corporation  exempt 
from  liability  to  pay  for  them,  and  the  plaintiff  insisted  that  it  effected 
a  sale  of  the  goods  and  charged  the  Specialty  Company  with  liability  to 
pay  for  them.  To  establish  the  latter  claim  the  plaintiff  introduced 
the  testimony  of  John  L.  Dykes,  who,  on  behalf  of  John  G.  L.  Dykes 
Company,  Incorporated,  had  received  and  filled  such  an  order  by  shi|>- 
ping  the  goods  to  the  Auto  Specialty  Company.  He  testified  in  chief, 
in  answer  to  the  plaintiff's  question  whether  or  not  the  goods  were  sent 
on  consignment,  against  the  objection  of  the  defendant  that  this  ques- 
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tion  called  for  the  explanation  of  a  written  document  which  was  plain 
and  unambiguous  on  its  face :  **The  terms  make  it  a  sale."  In  answer 
to  plaintiff's  question,  "Was  that  your  understanding  that  they  were  to 
pay  for  the  goods  60  days  after  shipment?"  he  testified,  "Yes,  sir." 
In  answer  to  the  plaintiff's  questions  he  further  testified  in  this  way : 

"Q.  But  you  received  the  dividends  through  the  trustee?  A.  We  replevined. 
Q.  Some  of  the  goods?    A.  And  they  were  set  aside." 

On  cross-examination  he  testified  that  through  the  attorneys  for  his 
corporation,  Ellis  &  Yale,  a  replevin  suit  for  the  goods  was  commenced, 
that  he  was  not  present  when  the  suit  was  brought,  and  that  he  did  not 
remember  whether  or  not  the  ground  of  the  replevin  suit  was  that  his 
corporation  had  never  sold  the  goods  to  the  Auto  Specialty  Company, 
but  that  it  had  sent  them  to  that  company  on  consignment.  In  this 
state  of  the  case  the  plaintiff  produced  from  the  files  of  the  proceedings 
in  bankruptcy  against  the  Specialty  Company,  which  were  instituted 
some  months  after  the  order  of  the  Dykes  Company  was  filled,  a  recla- 
mation petition  of  the  Dykes  Company,  signed  by  that  corporation  and 
by  Ellis  &  Yale,  its  attorneys,  and  verified  by  Ellis.  In  this  document 
the  petitioner  had  alleged  the  facts  which  the  plaintiff  pleaded  in  the 
indictment  against  Todd  for  the  purpose  of  establishing  its  contention 
that  the  defendant  had  participated  in  the  scheme  to  use  the  Specialty 
Company  to  buy  the  goods  of  the  Dykes  Company  and  others  with  the 
intention  never  to  pay  for  them,  and  prayed  that  its  goods  might  be  re- 
turned to  it.  To  the  introduction  of  this  petition  in  evidence  the  de- 
fendant Todd  objected,  on  the  grounds  that  it  was  hearsay,  that  it  was 
not  filed  in  any  proceeding  to  which  Todd  was  a  party,  and  that  it  was 
not  binding  upon  him.  But  the  court  admitted  it  "as  explanatory  of  the 
matter  brought  out  by  the  plaintiff  relative  to  the  character  of  the  claim 
and  upon  which  it  was  based ;  the  theory  of  the  defendants,"  said  the 
court,  "as  stated  in  the  objections  made  to  the  court,  being  that  these 
orders  do  not  show  purchases,  as  a  matter  of  fact,  but  simply  consign- 
ments, in  which  the  title  is  retained  by  the  purchaser.  This  is  admitted 
to  show  upon  what  the  claim  in  this  particular  instance  was  based,  tend- 
ing to  rebut  that  presumption." 

But  how  was  the  petition  of  the  Dykes  Company,  prepared  and  veri- 
fied by  one  of  its  attorneys  and  filed  in  the  bankruptcy  proceeding 
against  the  Specialty  Company,  evidence  against  the  defendant  Todd 
to  overcome  "that  presimiption,"  the  presumption  arising  from,  the  or- 
ders that  the  goods  were  consigned  and  were  not  purchased  ?  And  this 
was  the  ground  on  which  the  court  below  declared  that  it  admitted  the 
petition.  Dykes  had  testified  that  the  accepted  order  evidenced  a  sale 
and  not  a  consignment.  Even  he  could  not  have  introduced  his  own 
written  statement  in  another  proceeding  to  that  effect.  It  would  have 
been  a  self-serving  statement  and  incompetent.  But  this  was  a  case  and 
a  trial  to  which  Dykes  was  not  a  party.  It  was  a  criminal  proceeding 
brought  by  the  United  States  against  Todd,  and  so  far  as  the  record 
discloses  Todd  was  not  present  when  the  reclamation  petition  was  filed. 
He  never  made  it,  or  admitted  its  truth,  nor  was  in  any  way  bound  by 
it.  Not  only  this,  but  tBis  petition  was  not  even  a  statement  or  admis- 
sion of  the  witness  Dykes.    He  had  testified  that  he  was  not  present 
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when  it  was  made  and  did  not  remember  what  the  ground  of  it  was. 
The  truth  is  that  this  petition  is  nothing  but  the  written  statement  un- 
der oath  of  Ellis  of  what  some  person  or  persons  unknown  had  told 
him  or  his  partner,  Yale,  the  facts  were  in  relation  to  the  claim  of  the 
Dykes  Company  to  the  goods  it  shipped  to  the  Specialty  Company. 
It  was  what  Ellis  &  Yale  wrote  that  unknown  persons  had  told  thern. 
It  was  written  hearsay  of  verbal  hearsay,  and  utterly  incompetent  evi- 
dence against  Todd  to  rebut  the  presumption  arising  from  the  accepted 
orders  that  they  evidenced  consignments,  and  not  sales. 

[2]  Counsel  for  the  plaintiff  seek  to  escape  from  this  conclusion  by 
the  argument  that  this  petition  was  admissible  in  evidence  on  the  ground 
that  it  was  not  introduced  as  evidence  of  the  facts  it  stated,  but  simply 
to  show  the  gfrounds  on  which  the  Dykes  Company  sought  to  recover 
the  goods,  and  because  it  was  admissible  for  that  purpose  to 'overcome 
the  inference  that  the  order  of  the  Dykes  Company  was  a  consignment 
inferable  from  Dykes'  testimony  brought  out  by  the  defendant  that  his 
company  had  replevined  the  goods.  The  contention  is  unsound  (1)  be- 
cause the  court  declared  to  counsel  and  to  the  jury,  when  it  admitted 
the  petition  in  evidence,  that  it  was  received  to  rebut  the  presumption 
arising  from  the  orders  that  they  evidenced  consignments,  and  not 
sales,  and  it  was  only  by  treating  the  petition  as  evidence  of  the  facts  it 
stated  that  it  could  have  any  such  effect,  and  it  went  to  the  jury,  and 
they  must  have  considered  it,  on  that  theory.  In  the  second  place,  the 
contention  cannot  be  maintained,  because  it  was  the  plaintiff  and  not 
the  defendant  that  elicited  from  the  witness  Dykes  the  evidence  that  his 
company  had  replevined  the  goods,  and  the  defendant  never  obtained 
from  him  any  testimony  that  the  replevin  was  based  on  the  gfround  that 
the  goods  were  consigned.  When  the  defendant  asked  Mr.  Dykes  that 
question,  he  answered  that  he  did  not  remember.  The  petition  was  not 
admissible  to  rebut  or  explain  any  evidence  of  Dykes  that  his  company 
replevined  on  the  ground  that  the  goods  were  consigned,  for  he  never 
gave  any  such  testimony ;  it  was  not  admissible  to  impeach  Dykes  be- 
cause it  had  no  such  tendency ;  it  was  inadmissible  to  sustain  his  testi- 
mony, or  to  prove  the  averments  of  the  indictment,  because  it  was  a 
self-serving  statement  of  Dykes'"  corporation's  attorneys,  and  because 
it  was  written  hearsay  of  verbal  hearsay,  and  no  principle  or  rule  of  law 
occurs  to  us  on  which  its  admission  can  be  sustained,  while  many  for- 
bid it. 

[3]  Counsel  for  the  plaintiff  contend,  however,  that  the  error  of  the 
admission  of  this  petition  is  so  slight  and  technical,  and  the  guilt  of  the 
defendant  is  so  conclusively  proved  by  other  evidence,  that  the  error 
should  be  deemed  without  prejudice  to  the  defendant  and  the  judg- 
ment against  him  should  be  affirmed.  But  the  legal  presumption  is 
that  error  produces  prejudice.  It  is  only  when  the  fact  so  clearly  ap- 
pears as  to  be  beyond  doubt  that  an  error  did  not  prejudice  and  could 
not  have  prejudiced  the  complaining  party  that  the  rule  that  error  with- 
out prejudice  is  no  ground  for  reversal  can  have  effect  Deery  v.  Cray, 
5  Wall.  795,  807,  808,  18  L.  Ed.  653 ;  Peck  v.  Heurich,  167  U.  S.  624, 
629,  17  Sup.  Ct.  927,  42  L.  Ed.  302 ;  Railroad  Go.  v.  Holloway,  52  C.  C. 
A.  260,  114  Fed.  458;  Armour  &  Co.  v.  Russell,  75  C.  C.  A.  416,  417, 
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144  Fed.  614,  615,  6  L.  R.  A.  (N.  S.)  602;  Mutual  Reserve  Life  Ins. 
Co.  V.  Heidel,  161  Fed.  535,  539,  88  C.  C.  A.  477,  481. 

[4]  The  reclamation  petition  contained  positive  averments  of  the 
controlling  facts  which  tended  to  establish  the  conclusion  that  the  de- 
fendant Todd  and  his  associates  conspired  together  to  defraud  the 
creditors  of  the  Specialty  Company  by  causing  the  company  to  pur- 
chase merchandise  from  them  when  the  Specialty  Company  and  its  offi- 
cers intended  never  to  pay  for  them.  Its  averments  went  to  the  very 
substance  of  the  charge  against  the  defendant  Todd  in  the  indictment, 
it  was  introduced  as  evidence  of  the  substance  of  that  charge,  and  this 
court  is  unable  to  determine  from  the  record  whether  it  was  upon  this 
inadmissible  evidence,  or  upon  other  evidence  in  the  record,  that  the 
jury  based  its  verdict,  and  it  cannot  disregard  the  error. 

Other  alleged  errors  are  specified  in  the  assignment  of  errors,  but  as 
the  questions  they  present  are  not  likely  to  arise  in  a  second  trial  it  is 
useless  to  consider  them. 

The  judgment  below  must  be  reversed,  and  the  case  remanded  to  the 
District  Court,  with  instructions  to  grant  a  new  trial 

And  it  is  so  ordered. 


(221  Fed.  200) 

RIPLEY  et  al.  v.  JACKSON  ZINC  &  LEAD  CO. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    March  1,  1915.) 

No.  4064. 

1.  Sales  ^=>38 — Fraud— Bribing  or  Corrupting  Buyer's  Agent. 

A  contract  of  sale,  brought  about  by  bribing  or  corrupting  the  buyer's 
agent,  may  be  rescinded  by  the  buyer. 

lEd.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  65-77,  85;  Dec. 
Dig.  <S=»38.] 

2.  Contracts  <©=>270 — Rescission— Time  for  Rescission. 

A  party  entitled  to  rescind  a  contract  for  fraud  must  announce  his  pur- 
pose to  rescind  promptly  and  unequivocally  upon  the  discovery  of  the 
fraud. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §§  1180,  1200; 
Dec.  Dig.  <S=:270.] 

3.  Sales  ^=5>126 — Rescission— Time  for  Rescission. 

The  president,  directors,  and  a  large  number  of  stockholders  of  a  com- 
pany. Induced  to  buy  a  mill  and  mining  machinery  by  bribing  or  corrupt- 
ing its  agent,  learned  of  the  fraud  as  early  as  April  7th  or  8th,  when  in 
the  dty  where  the  perpetrators  of  the  fraud  resided,  but,  instead  of  an- 
nouncing their  Intention  to  rescind,  they  returned  to  their  homes  and  took 
the  matter  under  advisement  On  April  13th,  without  complaint,  the  cor- 
poration remitted  a  part  of  the  purchase  price,  and  sought  and  secured 
an  extension  of  the  remaining  payment  until  June  15th,  and  on  May  19th, 
still  without  complaint  or  a  suggestion  of  rescission,  it  sought  a  further  ex- 
tension. No  formal  notice  of  rescission  was  ever  served  on  the  seller, 
and  no  suggestion  of  a  right  to  rescind  was  ever  conveyed  to  him,  until  In 
June,  1910,  when  an  attorney  stated  in  an  informal  way  that  the  c*orpo- 
ratlou  wished  to  rescind.  Nothing  further  was  done  until  suit  was  brought 
in  December  to  recover  damages  for  the  fraud.  Held,  that  there  was  no 
such  prompt,  unequivocal,  and  unevaslve  announcement  of  the  corpora- 

^s>Far  other  cases  see  same  topic  6  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


620  136  C.  C.  A.  REPORTS 

tion*s  rescission  as  the  law  required ;   the  facts,  on  the  contrary,  maklng- 
a  strong  showing  of  ratification  after  discovery  of  the  fraud. 

[Ed.  Note.— -For  other  cases,  see  Sales,  Cent  Dig.  f{  313-317;  Dec.  Dig. 
<e=>126.] 

Smith,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Missouri;   Wm.  H.  Pope,  Judge. 

Action  by  the  Jackson  Zinc  &  Lead  Company  against  J.  F.  Ripley 
and  another.  Judgment  for  plaintiff,  and  defendants  bring  error.  Re- 
versed and  remanded,  with  instructions. 

Allen  McReynolds,  of  Carthage,  Mo.  (McReynolds  &  Halliburton, 
of  Carthage,  Mo.,  on  the  brief),  for  plaintiffs  in  error. 

A.  E.  Spencer,  of  Joplin,  Mo.  (George  J.  Grayston,  of  Joplin,  Mo.> 
on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  ADAMS,  and  SMITH,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  This  was  an  action  at  law,  brought  by 
the  Jackson  Zinc  &  Lead  Company,  a  corporation  duly  incorporated 
under  and  pursuant  to  the  laws  of  South  Dakota,  against  defendants, 
plaintiffs  in  error  here,  to  recover  damages  for  fraud  alleged  to  have 
been  perpetrated  upon  plaintiff  in  the  sale  to  it  of  a  certain  mill  and 
mining  machinery.  There  was  a  verdict  and  judgment  for  plaintiff, 
for  reversal  of  which  this  writ  of  error  is  prosecuted. 

The  petition  filed  by  plaintiff  in  the  District  Court  alleged  that 
it  owned  an  undeveloped  mine  in  Joplin,  in  the  state  of  Missouri, 
and,  requiring  the  installment  of  a  mill  and  mining  machinery  for 
its  development  and  operation,  engaged  the  services  of  defendant 
Tatum,  an  experienced  mining  engineer,  to  select  and  negotiate  for 
their  purchase ;  that  defendant  Ripley,  being  the  owner  of  a  mill  and 
machinery  of  the  general  character  of  that  needed  by  plaintiff,  know- 
ing that  Tatum  was  such  agent  of  plaintiff  and  thus  knowing  of  the 
confidential  relations  existing  between  plaintiff  and  Tatum,  corrupted 
the  agent  by  offering  and  subsequently  paying  him  the  sum  of  $1,000 
to  bring  about  the  sale  of  his  mill  and  machinery  to  plaintiff  at  an 
exorbitant  price;  that  so  defendants  Ripley  and  Tatum  conspired  to 
induce  and  did  on  February  14,  1910,  induce  plaintiff  to  purchase  Rip- 
ley's mill  at  the  price  of  $6,750,  far  in  excess  of  its  fair  and  reason- 
able value.  By  the  terms  of  the  agreement  of  sale  plaintiff  was  to 
pay  $4,000  within  10  days,  or  on  or  before  February  24,  1910,  and 
the  balance,  $2,750,  within  60  days,  or  on  or  before  April  14,  1910, 
and  to  secure  the  payment  of  these  installments  of  purchase  price 
by  chattel  mortgage  upon  the  mill  and  machinery.  Plaintiff  further 
alleged  that  thereafter,  and  before  it  discovered  the  fraud  which  had 
been  perpetrated  upon  it,  it  paid  the  first  installment  of  $4,000,  and  a 
further  installment  of  $750,  and  that  immediately  upon  the  discovery 
of  the  fraud  it  rescinded  the  contract  of  sale,  and  notified  both  of  the 
defendants  that  it  rescinded  and  repudiated  the  same,  and  offered  to 
return  and  redeliver  to  defendant  Ripley  all  the  property  purchased, 

^ss>FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indezds 
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and  demanded  the  return  of  the  sum  of  $4,750  which  it  had  so  paid 
to  Ripley. 

The  answer  was  a  general  denial,  and  thus  two  issues  (1)  of  the 
perpetration  of  the  fraud  as  alleged  and  (2)  of  the  timely  rescission 
of  the  contract  as  alleged  were  joined.  Upon  the  trial  evidence  was 
produced  pro  and  con  upon  these  issues,  and  at  the  close  of  all  the 
proof  the  defendants  requested  the  court  to  instruct  the  jury  to  find 
a  verdict  in  their  favor.  This  request  was  refused,  to  which  due  ex- 
ceptions were  taken,  and  on  submission  of  the  cause  to  the  jury  a 
verdict  and  judgment  resulted  in  favor  of  plaintiff  for  $4,750,  and 
this  writ  of  error  followed. 

Counsel  for  plaintiffs  in  error  contend  that  the  court  erred  in  re- 
fusing to  give  the  peremptory  instruction  requested  by  them  for  the 
following  reasons:  Because  there  was  no  substantial  evidence  tend- 
ing to  show  that  Tatum  was  employed  as  the  confidential  agent  of 
plaintiff,  or,  if  so  employed,  that  defendant  Ripley  had  any  knowl- 
edge of  that  relationship  when  he  sold  the  mill  to  plaintiff  through 
the  agency  of  Tatum.  They  also  contend  that  it  conclusively  appears 
that  plaintiff  did  not  rescind  the  contract  of  sale  promptly  on  discov- 
ery of  the  fraud. 

[1,2]  In  the  view  we  take  of  the  last  question,  it  is  unnecessary 
to  consider  the  first.  If  a  conspiracy  was  formed  by  defendants,  in- 
volving the  corruption  of  plaintiff's  agent,  to  dispose  of  Ripley's  mill 
to  plaintiff  in  the  way  and  manner  charged  in  the  petition,  plaintiff 
undoubtedly  had  a  right  under  the  well-settled  doctrine  of  this  court 
to  rescind  the  contract  in  question.  Blank  v.  Aronson,  109  C.  C.  A. 
327,  187  Fed.  241 ;  Cunningham  v.  Pettigrew,  94  C.  C.  A.  457,  169 
Fed.  335 ;  Walker  v.  Pike  County  Land  Co.,  71  C.  C.  A.  593,  139 
Fed.  609.  But  the  right  to  rescind  a  contract  of  the  kind  in  question 
is  conditional  upon  the  requirement  that  the  party  defrauded  announce 
his  purpose  to  rescind  promptly  and  unequivocally  upon  the  discovery 
of  the  fraud  practiced  upon  him.  As  said  in  the  case  of  Blank  v. 
Aronson,  supra,  187  Fed.  page  245,  109  C.  C.  A.  at  page  331 : 

"The  weU-settled  rule  on  this  subject  is  that  one  entitled  to  rescind  a  con- 
tract on  the  ground  of  fraud  must  announce  his  purpose  to  do  so  promptly,  un- 
conditionaUy,  and  unevasively  upon  the  discovery  of  the  fraud  practiced  upon 
him." 

As  said  in  Richardson  v.  Lowe,  79  C.  C.  A.  317,  149  Fed.  625,  627: 
"Vacillation  and  speculation  cannot  be  tolerated." 

As  said  in  Grymes  v.  Sanders,  93  U.  S.  55,  62  (23  L.  Ed.  798), 
and  in  Shappiro  v.  Goldberg,  192  U.  S.  232,  24  Sup.  Ct.  259,  48  L. 
Ed.  419: 

"Where  a  party  desires  to  rescind  upon  the  ground  of  mistake  or  fraud,  he 
must  act  upon  the  discovery  of  the  fraud  at  once  and  announce  his  purpose  and 
adhere  to  it" 

[3]  Mr.  Lake,  the  president  of  the  plaintiff  company,  was  a  witness 
on  behalf  of  his  company  at  the  trial.  From  his  testimony  it  appears 
that  on  April  5,  1910,  he,  with  some  14  or  15  stockholders  of  the 
company,  went  from  their  home  in  Jackson,  Mich.,  to  Joplin,  Mo., 
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where  their  company  was  engaged  in  business,  and  where  defendants 
Tatum  and  Ripley  both  resided,  to  make  an  investigation  into  the 
affairs  of  their  company.  As  such  witness  he  was  asked  the  ques- 
tions and  made  the  answers  as  follows : 

"Q.  Now,  Mr.  Lake,  you  came  to  Jasper  county  In  April  with  your  stock- 
holders. At  that  time  you  discovered  that  this  alleged  fraud  had  been  per- 
petrated upon  you,  didn't  you?  A.  Yes;  that  was  our  conclusion.  Q.  You 
concluded  in  April  this  alleged  fraud  had  been  perpetrated  upon  you;  that 
is  correct,  isn*t  it?  A.  I  wouldn't  want  to  be  positive  as  to  the  day.  ♦  ♦  ♦ 
Q.  You  were  satisfied  of  that  from  the  investigation  you  made?  A.  We  felt 
that  way.  Q.  That  feeling  that  existed  among  all  of  you  that  you  had  been 
imposed  upon?  A.  Yes,  sir.  Q.  You  talked  it  over  among  yourselves?  A.  Yes, 
sir.  Q.  Discussed  what  you  would  do?  A.  No,  sir;  we  did  not  discuss  what 
we  would  do ;  not  at  that  time.  ♦  ♦  ♦  Q.  You  went  back  home  then  from 
here  [Joplin]?  A.  Yes,  sir.  Q.  When  you  got  back  home,  you  took  up  the 
question  of  what  you  would  do  in  regard  to  this  fraud?  A.  Yes,  sir;  the 
board  of  directors  did.  Q.  The  board  of  directors  did?  A.  Yes,  sir.  ♦  ♦  * 
Q.  You  did  not  determine  then  exactly  what  you  would  do?  A.  No,  sir ;  took 
it  under  advisement  Q.  Took  it  under  advisement,  and  left  it  under  advise- 
ment until  June?  A.  We  ha<l  correspondence  with  regard  to  it  and  with  at- 
torneys ;  left  it  in  their  hands.  Q.  It  took  you  from  April  to  June  to  deter- 
mine that  you  wanted  to  rescind  this  contract?  A.  Not  necessarily  that  length 
of  time." 

The  evidence  discloses  that  Mr.  Lake  and  his  associate  stockhold- 
ers were  in  Joplin  making  their  investigation  from  the  7th  day  of 
April  until  the  9th,  and  that  on  the  9th  day  of  April  they  returned 
to  their  home  at  Jackson,  Mich.  This  evidence,  the  meaning  and  effect 
of  which  was  not  changed  by  other  evidence  in  the  case,  establishes, 
in  our  opinion,  that  the  president,  board  of  directors,  and  a  large  body 
of  the  stockholders  of  plaintiflf  company  learned  of  the  fraud  claimed 
to  have  been  practiced  upon  the  corporation  by  defendants  as  early 
as  April  7  or  8,  1910,  and  at  the  time  of  its  discovery  the  president,, 
with  many  stockholders,  was  at  Joplin,  where  the  mill  was  being  op- 
erated, and  where  the  perpetrators  of  the  fraud  resided  and  could 
readily  have  been  found,  but  instead  of  utilizing  the  information  then 
possessed,  and  availing  themselves  of  the  favorable  opportunity  of 
announcing  their  intention  to  rescind  the  contract,  they  returned  ta 
Michigan  and  took  up  the  matter  with  the  board  of  directors,  and 
they  took  it  under  advisement.  Nothing  further  appears  to  have 
been  done  until  April  13,  1910,  when  plaintiff,  without  making  any 
complaint  to  defendants  or  either  of  them,  remitted  $750  to  defend- 
ant Ripley  in  further  payment  of  the  purchase  price  of  the  mill,  and 
sought  and  secured  an  extension  of  the  remaining  payment  of  $2,000 
for  60  days,  or  until  June  15,  1910,  and  not  only  that,  but  on  May 
19,  1910,  still  without  a  word  of  complaint  and  without  a  suggestion 
of  rescission,  sought  a  further  extension  of  the  payment  of  the  in- 
stallment due  June  15th;  plaintiff  by  its  president  then  writing  a  let- 
ter as  follows  to  defendant  Tatum : 

"Referring  to  matter  of  payment  of  halance  due  on  mill,  fear  It  Is  going  ta 
be  a  little  strenuous  for  us  to  get  around  by  15th.  ♦  ♦  ♦  This  being  so, 
wish  you  would  take  matter  up  with  Ripley,  to  see  if  we  cannot  have  another 
30  days,  and  believe  it  is  only  fair  to  us  that  we  should,  under  the  circum- 
stances.   Possibly  we  might  want  60  days ;  but,  as  you  well  know,  matters  of 
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the  kind  do  not  move  as  rapidly  as  general  business,  therefore  we  meet  with 
obstacles  which  must  be  surmounted.  Awaiting  your  prompt  reply,  beg  to 
remain, 

"Yours  very  truly,  [Signed]    Robt  Lake,  President" 

So  far  not  a  word  of  exercising  the  right  of  rescission  on  the 
ground  of  fraud,  but,  on  the  contrary,  plaintiff  gave  repeated  assur- 
ances of  condoning,  the  fraud  and  ratifying  the  contract,  notwith- 
standing the  fraud.  No  formal  notice  of  rescission  of  the  contract 
on  account  of  fraud  was  ever  served  on  defendants,  and  no  suggestion 
of  a  right  of  rescission  was  ever  conveyed  to  defendants  until  some 
time  in  June,  1910,  when  an  attorney,  a  Mr.  Grayston,  visited  Mr. 
Ripley  and  said  to  him,  on  behalf  of  the  Zinc  *&  Lead  Company,  in 
what  seems  to  us  a  very  informal,  indifferent,  and  apologetic  way  for 
a  person  so  grievously  defrauded  as  plaintiff  claims  to  have  been: 

'*!  wished  to  rescind  this  contract  and  have  him  take  this  property  back,  and 
demanded  the  return  of  the  $4,750  that  had  been  paid." 

Nothing  further  was  done  until  this  suit  was  brought  December  9, 
1910.  In  view  of  the  conduct  of  plaintiff,  as  above  recited,  from 
and  after  the  time  it  acquired  knowledge  of  the  fraud  practiced  against 
it,  we  think  it  conclusively  appears  that  plaintiff  failed  to  make  a 
showing  of  a  prompt,  unequivocal,  and  unevasive  announcement  of  its 
rescission  of  the  contract  as  the  law  required  of  it.  On  the  contrary, 
we  think  the  proof  makes  a  strong  showing  of  a  ratification  of  the 
contract  after  the  discovery  of  the  fraud. 

The  judgment  of  the  District  Court  is  reversed,  and  the  cause  re- 
manded to  that  court  with  instruction  to  grant  a  new  trial. 

SMITH,  Circuit  Judge,  dissents. 

(221  Fed.  213) 

^  PETtARA  V.  UNITED  STATES.t 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  4,  1915.) 

No.  3994. 

1.  Cbiminal  Law  ^=>113— Optensbs  Against  PosTAii  Laws— Venue  of  Of- 
fense—"Abstract  OB  Remove"— "Steal." 

Under  Criminal  Code  (Act  March  4/  1909,  a  321)  §  195,  35  Stat  1125 
(Comp.  St.  1913,  §  10365),  providing  that  whoever,  being  a  person  em- 
ployed in  the  postal  service,  shall  steal,  abstract  or  remove  from  a  letter 
intrusted  to  him,  and  intended  to  be  carried  by  mail,  any  article  or  thing 
contained  therein,  shall  be  punished  as  therein  provided,  the  offense  de- 
nounced is  simple  larceny,  with  aU  the  common-law  incidents  of  larceny, 
one  of  which  is  that  the  crime  is  ambulatory  in  its  nature,  and  may  be 
treated  as  committed  or  repeated  in  any  jurisdiction  into  which  the  thief 
carries  the  article  stolen ;  and  where  a  postal  clerk,  running  from  a  point 
in  Louisiana  to  a  point  in  Arkansas,  abstracted  money  from  a  letter,  he 
committed  the  offense  within  the  eastern  district  of  Arkansas,  regardless 
of  where  the  money  was  abstracted,  if  he  afterwards  brought  it  into  such 
district  with  the  intent  and  for  the  purpose  of  there  appropriating  it  to  his 
own  use,  as  the  words  "abstract  or  remove"  add  nothing  to  the  wora 
"steal,"  which  means  to  take  the  personal  property  of  another  feloniously, 

^ts^For  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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or  to  take  and  carry  It  off  clandestinely,  and  without  right  or  law.  since 
tnere  could  be  no  stealing  of  the  contents  of  a  letter  without  first  ab- 
stracting or  removing  such  contents  from  the  letter. 

[Ed.  Note.— Fbr  other  cases,  see  Crimfaial  Law,  Cent.  Dig.  SS  190,  232 ; 
Dec.  Dig.  «=5>113. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Steal.] 

2.  Criminal  Law  ^=>778 — ^Instructions— Failure  to  Produce  Evidencb. 

On  the  trial  of  a  railway  postal  clerk  for  abstracting  money  from  a 
letter,  where  It  appeared  that  such  money  at  the  end  of  his  run  was  found 
In  an  envelope  addressed  to  his  wife,  and  there  was  confilctlng  testimony 
as  to  whether  the  envelope  was  addressed  in  his  handwriting,  an  Instruc- 
tion that  no  expert  evidence  had  been  introduced  in  behalf  of  accused  to 
show  that  the  address  was  not  In  his  handwriting,  and  that  his  failure 
to  Introduce  such  evidence  was  a  circumstance  which  might  be  considered 
in  determining  what  the  true  facts  were,  and  justified  a  presumption  that 
experts  would  not  have  testified  that  it  was  not  in  his  handwriting,  so 
modified  the  instruction  placing  the  burden  on  the  government  of  proving 
accused  guilty  beyond  a  reasonable  doubt  as  to  justify  the  jury  In  findiug 
accused  guilty  because  of  a  failure  on  his  part  to  prove  himself  innocent, 
and  constituted  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §S  184^ 
1852,  1854-1857,  1960,  1967;   Dec.  Dig.  <S=»778.] 

Sanborn,  Circuit  Judge,  dissenting  in  part. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Arkansas ;  Jacob  Trieber,  Judge. 

Mitchell  C.  Perara  was  convicted  of  an  offense,  and  he  brings  er- 
ror.   Reversed  and  remanded,  with  directions. 

George  W.  Murphy,  of  Little  Rock,  Ark.  (E.  L.  McHaney  and 
S.  A.  Jones,  both  of  Little  Rock,  Ark.,  on  the  brief),  for  plaintiff  in 
error. 

W.  H.  Rector,  of  Little  Rock,  Ark.  (W.  H.  Martin,  of  Hot  Springs, 
Ark.,  on  the  brief),  for  the  United  States. 

Before  SANBORN,  ADAMS,  and  SMITH,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  The  defendant  was  indicted,  tried,  and 
convicted  in  the  District  Court  of  the  United  States  for  the  Western 
Division  of  the  Eastern  District  of  Arkansas  for  abstracting  and  steal- 
*  ing  money  from  a  letter  intrusted  to  him  as  a  railway  postal  clerk 
to  be  carried  from  Winnfield,  La.,  over  his  mail  route,  to  Little  Rock, 
Ark.,  on  the  way  to  its  destination,  at  Chicago,  111.,  in  violation  of 
section  195  of  the  Revised  Criminal  Code  as  charged  in  the  first  count 
of  an  indictment  found  against  him.  That  section  is  in  substance 
this: 

"Whoever,  being  a  postmaster  or  other  person  employed  in  any  department 
of  the  postal  service,  shall  ♦  ♦  ♦  steal,  abstract  or  remove  from  a  letter 
Intrusted  to  him  ♦  ♦  ♦  and  Intended  to  be  carried  by  mail,  any  article  or 
thing  contained  therein  shall  be  fined  not  more  than  $500.00  or  imprisoned  not 
more  than  five  years  or  both." 

The  indictment  charged  that  the  offense  was  committed  in  the 
Western  division  of  the  Eastern  district  of  Arkansas.     There  were 

^=:9For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DigeeU  ft  Indexes 
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Other  counts  of  the  indictment,  notably  one  for  embezzlement  of  the 
same  money,  on  which  there  was  a  verdict  of  not  guilty. 

The  evidence  tended  to  show  that  on  the  30th  day  of  March,  1913, 
the  defendant  was  a  railway  postal  clerk  in  sole  charge  of  a  mail  car 
running  between  Winnfield,  La.,  and  Little  Rock,  Ark.,  and  as  such 
clerk  received  into  his  custody  at  Winnfield  a  sealed  letter,  addressed 
to  Montgomery  Ward  &  Co.,  Chicago,  111.,  containing  among  other 
things  a  certain  $5  note,  for  carriage  over  his  route  as  far  as  Little 
Rock,  Ark. ;  that  he  had  this  letter  in  his  possession  over  his  entire 
route,  passing  over  some  parts  of  the  Western  district  of  Louisiana 
and  the  Western  and  Eastern  districts  of  Arkansas ;  that  on  arrival  at 
Little  Rock  the  letter  was  not  found  in  the  package  prepared  for  Chi- 
cago, into  which  it  would  have  been  placed  if  properly  handled,  but 
that  a  large  official  envelope  was  there  discovered  in  the  mail,  address- 
ed in  the  handwriting  of  defendant  to  his  wife,  Mrs.  M.  C.  Perara,  at 
his  home,  1905  Pulaski  street.  Little  Rock,  Ark.,  containing,  among 
other  things  the  $5  note  in  question.  There  was  no  evidence  tending 
to  show  in  which  of  the  districts,  through  which  defendant's  route 
passed,  he  actually  opened  the  letter  and  abstracted  the  money  there- 
from ;  but  there  was  evidence,  as  already  stated,  that  he  had  the  money 
in  his  possession  or  under  his  control  at  Little  Rock  in  the  Eastern  dis-  ■ 
trict  of  Arkansas  upon  his  arrival  there  at  the  end  of  his  route. 

The  venue  of  the  crime  is  alleged  in  the  indictment  to  have  been 
in  the  Western  division  of  the  Eastern  district  of  Arkansas.  Defend- 
ant was  convicted,  and  sentenced  to  serve  a  term  in  the  penitentiary, 
and  now  seeks  by  this  writ  of  error  a  reversal  of  that  judgment. 

[1]  The  chief  reason  assigned  for  a  reversal  is  that  there  was  no 
proof  of  the  venue  of  the  offense  as  laid  in  the  indictment ;  in  other 
words,  that  there  was  no  proof  that  the  offense  was  committed  in  the 
Eastern  district  of  Arkansas.  In  view  of  the  fact  that  it  was  impos- 
sible to  locate  with  any  certainty  the  particular  part  of  his  route  where 
the  defendant  actually  opened  the  letter  and  abstracted  the  money, 
and  of  the  further  fact  that  there  was  evidence  tending  to  show  his 
possession  and  control  of  the  money  at  Little  Rock  in  the  Eastern  dis- 
trict of  Arkansas  and  his  denial  of  that  fact,  the  learned  trial  judge 
charged  the  jury  as  follows: 

"Although  there  is  do  evidence  here  to  show  where  the  original  conversion 
took  place,  as  he  went  through  three  different  districts,  first  through  the  dis- 
trict of  Louisiana  at  Winnfield,  then  through  the  Western  district  of  Arlvan- 
sas,  in  Union  county,  and  then  through  the  Eastern  district  of  Arljansas, 
which  he  reached  at  Dallas  county,  of  which  Fordyce  is  the  county  seat,  and 
from  tliere  on  he  was  in  the  Eastern  district  of  Arliansas,  and  he  may  have 
made  up  his  mind  to  steal  the  money,  and  he  may  have  opened  the  letter  and 
converted  it,  while  he  was  in  Louisiana  or  while  he  was  in  the  Western  dis- 
trict of  Arkansas,  still  if  you  find  that  after  he  came  Into  the  Eastern  dis- 
trict of  Arkansas  he  retained  that  money  for  the  purpose  of  converting  it 
feloniously,  or  brought  it  into  the  Eastern  district  of  Arkansas  for  the  pur- 
pose of  appropriating  it,  and  when  asked  about  it  denied  that  he  had  it,  then, 
gentlemen  of  the  jury,  the  offense  was  committed  In  this  district,  and  the  de- 
fendant may  be  found  guilty." 

He  also  charged  the  jury  as  follows : 

"In  order  to  provide  for  the  punishment  and  prevent  the  escape  of  persona 
who  commit  a  crime  in  more  than  one  district,  when  It  is  Impossible  to  tell  in 
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Which  district  It  was  committed,  Congress  has  enacted  a  law,  which  reads  as 
follows:  *When  any  ofifense  against  the  United  States  is  begun  in  one  judicial 
circuit  (which  means  district)  and  completed  in  another,  it  shall  be  deemed 
to  have  been  committed  in  either,  and  may  be  dealt  with,  inquired  of,  deter- 
mined and  punished  in  either  district,  in  the  same  manner  as  if  it  had  been 
actually  and  wholly  committed  therein.*  ♦  ♦  ♦  Larceny  and  embezzlement 
are  continuing  crimes.  If  a  man  steals  or  embezzles  in  one  county  or  in  one 
district,  and  carries  the  property  into  another  county  or  another  district,  with 
the  Intention  in  the  last-mentioned  county  or  district  to  retain  the  stolen 
money  or  embezzled  funds,  then  he  may  be  tried  in  either  county  or  district" 

Defendant's  counsel  requested  the  court  to  give  the  converse  of  these 
propositions  in  the  form  of  an  instruction  requested  by  them  as  fol- 
lows: 

"Even  if  you  find  from  the  evidence  that  the  defendant  did  abstract  or  re- 
move the  money  from  the  letter,  and  did  steal  or  embezzle  the  same,  as 
charged  in  either  count  of  the  indictment,  and  did  thereafter  bring  it  or  have 
it  in  this  judicial  district,  within  the  jurisdiction  of  this  court,  this  will  not 
warrant  you  in  convicting  him,  unless  you  further  find  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  such  stealing  or  embezzlement  occurred  within 
this  district  and  jurisdiction." 

This  the  court  refused  to  give.  Defendant's  counsel  took  due  ex- 
ceptions to  the  charge  of  the  court  above  specified,  and  to  the  refusal 
of  the  court  to  give  the  instruction  as  requested,  and  this  presents 
the  important  question  for  our  determination. 

Whether  section  42  of  the  Judicial  Code  (Act  March  3,  1911.  c.  231, 
36  Stat.  1100  [Comp.  St.  1913,  §  1024]),  to  which  the  learned  judge 
referred,  affords  in  itself  authority  or  justification  for  the  propositions 
of  law  announced  by  him  is  doubtful;  but  whether  it  does  or  not  is 
quite  unnecessary  now  to  decide.  In  effect  the  court  told  the  jury  that 
even  if  the  defendant  may  have  opened  the  letter  and  abstracted  the 
money  in  Louisiana  or  the  Western  district  of  Arkansas,  if  he  after- 
wards brought  it  into  the  Eastern  district  of  Arkansas  with  the  intent 
and  for  the  purpose  of  there  appropriating  it  to  his  own  use,  he  was 
guilty  of  the  offense  charged  in  the  indictment  of  stealing  the  money 
in  the  Eastern  district  of  Arkansas. 

Counsel  for  defendant  contend  that  the  offense  denounced  by  section 
195  of  the  Criminal  Code  is  not  simple  larceny,  but  inasmuch  as  it  in- 
volves the  abstracting  or  removing  of  an  article  from  a  letter  being 
carried  in  the  mail  it  is  a  compound  or  mixed  larceny  and  that  the  usual 
common-law  incidents  of  simple  larceny  do  not  attach.  But  we  are 
unable  to  agree  to  this  view.  Congress  in  denouncing  the  offense  uses 
language  impiessed  with  a  common  law  meaning:  "Or  shall  steal," 
abstract  or  remove  from  a  letter  "anything  contained  therein."  The 
employment  of  the  words  "abstract  or  remove"  in  our  opinion  intro- 
duces no  element  additional  to  or  different  from  what  is  necessarily 
involved  in  the  word  "steal."  Most  obviously  there  could  be  no  steal- 
ing of  the  contents  of  a  letter  without  first  abstracting  or  removing  such 
contents  from  the  letter. 

The  common  and  accepted  meaning  of  the  word  "steal"  is  to  take 
personal  property  of  another  feloniously;  to  take  and  carry  it  off 
clandestinely  and  without  right  or  law.    This,  in  our  opinion,  is  the 
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meaning  attributable  to  Congress  in  the  legislation  in  question,  and 
doubtless  in  consideration  of  the  possibility  of  just  such  a  state  of  facts 
as  is  disclosed  in  this  case  Congress  intended  to  enact  a  law  creating 
out  of  such  facts  the  offense  of  simple  larceny,  carrying  with  it  all  of  its 
common-law  incidents ;  otherwise,  it  might  be  said  that  Congress  en- 
acted a  very  salutary  law  which  in  many  cases  could  not  be  enforced. 
One  of  the  common-law  incidents  of  simple  larceny  is  that  the  crime  is 
ambulatory  in  its  nature,  and  may  be  treated  as  committfed  or  repeated 
in  any  jurisdiction  into  which  the  thief  carries  the  article  stolen.  Bish- 
op's Criminal  Procedure  (2d  Ed.)  vol.  2,  §  326;  State  v.  Williams,  147 
Mo.  14, 47  S.  W.  891 ;  McCoy  v.  State,  123  Ga.  143,  51  S.  E.  279 ;  Peo- 
ple V.  Garcia,  25  Cal.  531;  Smith  v.  State,  55  Ala.  59;  In  re  Richter 
(D.  C.)  100  Fed.  295 ;  Commonwealth  v.  Rand  (Mass.)  7  Mete.  475,  41 
Am.  Dec.  455.  We  think  the  court  committed  no  error  either  in  its 
charge  to  the  jury  complained  of  or  in  its  refusal  to  give  the  instruction 
requested  by  defendant's  counsel. 

[2]  Defendant's  counsel  contend  that  the  court  committed  prejudi- 
cial and  reversible  error  in  its  charge  to  the  jury  as  follows : 

"Other  witnesses  have  been  introduced  here  for  the  purpose  of  showing 
that  that  letter**  (referring  to  the  large  official  envelope)  "was  addressed  to  the 
defendant  in  his  own  handwriting.  The  defendant  denies  it  He  says  that 
that  is  not  his  handwriting;  that  he  never  saw  that  letter.  But,  gentlemen 
of  the  jury,  no  expert  evidence  has  been  introduced  here  on  behalf  of  the  de- 
fendant for  the  purpose  of  showing  that  the  address  on  the  letter  was  not  in 
his  handwriting,  as  he  might  have  done.  Such  failure  to  introduce  evidence 
in  an  important  matter  is  a  circumstance  which  might  be  taken  into  con- 
sideration by  a  Jury  for  the  purpose  of  determining  what  the  true  facts  are. 
If  it  was  not  his  handwriting,  could  not  the  experts  have  been  introduced  to 
testify  to  that  effect?  The  failure  to  do  so  justifies  a  presumption  that  ex- 
perts would  not  have  so  testified.  But  that  is  merely  a  circumstance  which 
is  to  be  taken  into  consideration  by  you  for  the  purpose  of  determining  what 
the  facts  really  are." 

There  was  conflicting  testimony  on  the  question  whether  the  address 
of  defendant's  wife  on  the  large  official  envelope,  in  which  the  money 
was  found  at  Little  Rock,  was  in  the  handwriting  of  deftodarit  or  not. 
This  was  an  important  and  probably  a  crucial  issue  of  fact  in  the  case. 
The  court  in  another  part  of  its  charge  properly  advised  the  jury  that 
the  burden  of  proving  defendant  guilty  beyond  a  reasonable  doubt  rest- 
ed on  the  government,  but  in  dealing  with  this  important  and  crucial 
issue  of  fact,  to  which  the  jury's  attention  was  specially  called,  the  gen- 
eral charge  seems  to  us  to  have  been  so  modified  as  to  justify  the  jury 
in  finding  the  defendant  guilty  because  of  a  failure  on  his  part  to  prove 
himself  innocent.  This,  in  our  opinion,  was  error  of  the  most  prejudi- 
cial character. 

Again,  it  is  argued  with  much  force  that  the  court  erred  in  charging 
the  jury  concerning  the  duties,  obligations,  and  reliability  of  post  office 
inspectors  in  general,  some  of  whom  were  witnesses  in  this  case ;  but, 
as  the  judgment  must  be  reversed  for  the  reason  already  given,  we  re- 
frain from  expressing  any  opinion  on  the  assignment  of  error  predicat- 
ed on  this  charge.  We  have  no  doubt  that  at  the  next  trial  the  court 
will  guard  against  any  possible  error  in  the  charge  on  this  subject. 
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The  judgment  is  reversed,  and  the  cause  remanded  to  the  District 
Court,  with  directions  to  grant  a  new  trial. 

SANBORN,  Circuit  Judge.  While  I  concur  in  the  result  in  this  case, 
I  am  unable  to  assent  to  the  view  expressed  in  the  opinion  of  the  ma- 
jority that  the  offense  charged  in  the  first  count  of  the  indictment  is, 
like  embezzlement  or  larceny,  ambulatory  in  its  nature,  and  that  it  may 
be  proved  without  evidence  that  it  was  committed  in  the  district  in 
which  its  commission  was  charged  and  in  which  that  charge  was  tried. 
In  my  opinion  the  law  is  that  simple  larceny  and  embezzlement  are  con- 
tinuing offenses,  and  that  a  defendant  may  be  convicted  of  either  of 
them  in  any  district  in  which  he  has  the  money  after  he  has  stolen  and 
embezzled  it ;  but  where  the  offense  consists,  not  only  of  simple  larceny 
or  embezzlement,  but  of  larceny  or  embezzlement  and  another  indis- 
pensable element,  such  as  breaking  an  envelope,  or  a  letter,  or  a  house, 
and  abstracting  the  money  therefrom,  or  taking  it  from  the  person  of 
another,  no  court  has  jurisdiction  to  try  and  convict  the  defendant,  ex- 
cept that  court  in  whose  district  the  J^reaking  of  the  envelope,  the  letter, 
or  house,  and  the  taking  of  the  money  therefrom,  or  the  taking  of  the 
money  from  the  other  person,  was  committed.  The  offense  that  the  de- 
fendant did  "steal,  take,  carry  away,  abstract,  and  remove  from  a  let- 
l^gj.  *  *  *  inclosed  in  an  envelope  addressed  to  Montgomery 
Ward  &  Co.,  Chicago,  111.,  said  envelope  bearing  a  return  card,  and  be- 
ing mailed  at  Winnfield,  La.,"  the  money  described,  charged  in  the  first 
count  of  the  indictment,  is  a  compound  and  not  a  simple  larceny.  The 
taking  of  the  money  from  the  envelope  and  from  the  letter  inclosed 
therein  is  an  essential  element  of  the  offense,  without  proof  of  w^hich 
a  conviction  could  not  be  lawfully  had.  And  as  this  was  an  essential 
element  of  the  offense  charged,  that  offense  was  not  ambulatory,  and 
the  defendant  could  not  be  lawfully  convicted  without  proof  that  he 
abstracted  or  removed  the  money  from  the  envelope  and  letter  describ- 
ed in  the  indictment  within  the  district  of  the  court  which  tried  his  case. 
As  there  was  no  evidence  that  the  defendant  broke  or  removed  the 
money  from  the  described  envelope  or  letter  in  that  district,  it  was  er- 
ror, as  it  seems  to  me,  for  the  court  below  to  refuse  to  give  the  charge 
requested  by  the  defendant  and  set  forth  in  the  opinion  of  the  majority. 
Smith  V.  State,  55  Ala.  59,  60;  Nichols  v.  State,  28  Tex.  App.  105,  12 
S.  W.  500,  501. 

If  there  is  error  in  this  view,  and  the  breaking  of  the  envelope  and 
the  abstracting  of  the  money  from  the  letter  and  from  the  envelope  is 
not  an  essential  element  of  the  offense  charged,  and  if  that  offense  is 
nothing  but  simple  larceny,  it  is  not  perceived  how  the  defendant  can  be 
lawfully  punished  on  a  trial  and  conviction  for  that  offense,  since  the 
jury  has  found  him  not  guilty  of  the  charge  in  the  second  count  of  the 
indictment  of  embezzlement  of  the  same  money  at  the  same  time  and 
place  charged  in  the  first  count.  It  seems  to  me  that,  under  the  inter- 
pretation by  the  majority  of  the  charge  in  the  first  count,  the  defendant 
has  already  been  tried  and  acquitted  by  the  trial  on  the  second  count  of 
the  criminal  intent  indispensable  to  a  conviction  of  the  offense  charged 
in  the  first  count.  Stevens  v.  McClaughry,  207  Fed.  18,  20,  125  C.  C. 
A.  102,  104,  51  L.  R.  A.  (N.  S.)  390,  and  cases  there  cited. 
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(221  Fed.  219) 

CHILDS  V.  MISSOURI,  K.  &  T.  RY.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  12, 1915.) 

No.  4184. 

1.  Courts  ^=>371 — Rights  ukder  State  Statutes— Quieting  Title— Posses- 

sion OP  Plaintiff— Necessity. 

An  action  to  remove  a  cloud  from  the  title  to  property  cannot  be  main- 
tained in  a  federal  court  by  a  party  out  of  possession  against  a  party  iu 
possession,  even  though  maintainable  under  the  laws  of  the  state  where 
the  land  is  situated. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  907,  972-976; 
Dec.  Dig.  <g=>371.] 

2.  Quieting  Title  «g=>29 — ^Defenses— I/aches  and  Limitations. 

In  analogy  to  Mansf.  Dig.  Ark.  §  4471,  requiring  actions  to  recover  land 
to  be  brought  within  7  years  after  the  right  to  sue  accrues,  an  action  to 
remove  a  cloud  from  plalntifif's  title  to  land  of  which  it  was  alleged  de- 
fendant had  wrongful  possession  was  barred  by  laches,  where  defendant 
had  been  in  adverse  possession  continuously  for  nearly  11  years,  in  the 
absence  of  any  showing  that  it  would  be  inequitable  to  apply  the  doctrine 
of  laches,  as  ordinarily  a  suit  in  equity  will  not  be  stayed  before,  and 
will  be  stayed  after,  the  time  fixed  by  the  analogous  limitation  at  law, 
unless  there  are  unusual  conditions  or  extraordinary  circumstances,  and 
within  such  time  the  burden  is  on  defendant,  and  after  the  expiration  of 
such  time  on  plaintiff,  to  show  such  extraordinary  circumstances. 

[Ed.  Note. — For  other  cases,  see  Quieting  Title,  Cent.  Dig.  |  63 ;  Dec. 
Dig.  <e=»29.] 

3.  Limitation  of  Actions  ^=5>88 — Absence  from  State— Foreign  Corpora- 

TIONa 

Mansf.  Dig.  §  4471,  limiting  the  time  for  bringing  actions  to  recover 
land,  was  not  rendered  inapplicable  by  the  fact  that  the  party  in  posses- 
sion was  a  foreign  corporation,  in  the  absence  of  any  showing  that  It 
could  not  have  been  served  with  process,  especially  in  view  of  section  49S2, 
providing,  relative  to  the  service  of  process,  that  where  the  defendant  is 
a  foreign  corporation  having  an  agent  in  the  state  the  service  might  be 
upon  such  agent. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  {  463 ; 
Dec.  Dig.  <g=>88.] 

4.  Account  ^=>15 — Discovery  ^s>1^ — ^Laches. 

Inches  is  as  good  a  defense  to  a  bill  for  a  discovery  and  an  accounting 
as  to  any  other  proceeding  in  equity. 

[Ed.  Note. — For  other  cases,  see  Account,  Cent.  Dig.  §  72;  Dec.  Dig. 
^=>15 ;   Discovery,  Cent.  Dig.  §  14 ;  Dec.  Dig.  «©=>13.] 

5.  Courts  <©=>268 — United  States  Courts— Jurisdiction— District  in  Wuicii 

Suit  Should  be  Brought. 

Where  neither  of  the  parties  to  a  suit  to  remove  a  cloud  from  plaintiff's 
title  to  land  were  citizens  of  the  district,  and  the  jurisdiction  of  the  court 
was  invoked  wholly  uiK)n  the  ground  that  the  land  was  within  the  district, 
the  suit,  having  failed  as  an  action  to  remove  the  cloud,  could  not  be 
treated  as  one  for  discovery  and  an  accounting,  as  a  simple  action  for  an 
accounting  will  not  lie  in  a  district  of  which  neither  party  is  a  resident 
or  citizen. 

[Ed.  Note.—For  other  cases,  see  Courts,  Cent.  Dig.  §§  806,  807,  812 ;  Dec. 
Dig.  <g=>208.] 

8.  Equity  <©=>38 — Retaining  Jurisdiction— Remedy  at  Law. 

Where  a  suit  failed  as  one  to  remove  a  cloud  from  plaintiff's  title,  it 
was  not  maintainable  as  a  bill  for  discovery  and  an  accounting,  since, 

^=:»For  other  cases  see  same  topic  &  KEY-NUMKER  in  all  Key-Numbered  Digests  &  InOexes 
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when  the  ground  upon  which  the  Jurisdiction  of  equity  Is  InToked  fails. 
Jurisdiction  will  not  be  retained  for  the  purpose  of  granting  relief  for 
which  there  Is  a  complete  and  adequate  remedy  at  law,  and  plaintiff,  if 
entitled  to  a  discovery  and  an  accounting,  could  obtain  It  at  law,  under 
Rev.  St  i  724  (Comp.  St.  1913,  §  1469),  providing  that  in  actions  at  law 
the  courts  of  the  United  States  may  require  the  parties  to  produce  books 
or  writings  in  their  possession  or  power  containing  evidence  pertinent  to 
the  issue  in  cases  and  under  circumstances  where  they  might  be  compelled 
to  produce  them  by  the  ordinary  rules  of  proceeding  in  chancery. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent  Dig.  §  103;    Dec  Dig. 

7.  Trespass  ^=:»20 — ^Parties  Entitled  to  Sue— Parties  out  of  Possession. 

To  entitle  a  party  out  of  possession  to  recover  for  a  trespass,  he  must 
first  establish  his  ownership  or  lawful  right  to  the  possession  of  the  prem- 
ises. 

[Ed.  Note- — For  other  cases,  see  Trespass,  Cent  Dig.  $§  32-47;  Dec 
Dig.  «=»20.] 

8.  Jury  ^=>14 — Right  to  Jury  Triai/— Actions  fob  Trespass. 

Under  Const  U.  S.  Amend.  7,  providing  that  in  suits  at  common  law, 
where  the  value  in  controversy  ^all  exceed  $20,  the  right  of  trial  by  Jury 
shall  be  preserved,  a  defendant,  suing  for  trespass,  was  entitled  to  a  Jury 
trial,  which  he  could  not  obtain  in  equity,  since,  even  If  the  equity  court 
should  submit  the  issues  of  fact  to  a  jury,  the  verdict  would  be  merely 
advisory;  and  hence  a  suit,  having  failed  as  a  suit  to  remove  a  cloud 
from  the  title  to  land  of  which  defendant  was  in  wrongful  possession, 
could  not  be  maintained  as  a  bill  for  discovery  and  an  accounting. 

[Ed.  Note—For  other  cases,  see  Jury,  Cfent  Dig.  §§  40-60,  66-83 ;  Dec 
Dig.  <©=5>14.] 

9.  Account  ^=»17 — Sufficiency  of  Complaint— * 'Fishing  Bill." 

A  complaint  in  a  suit  to  remove  a  cloud  from  plalntiflTs  title  to  land  of 
which  defendant  was  in  wrongful  possession,  and  for  discovery  and  an 
accounting,  which  alleged  that  during  the  11  years  defendant  was  in  pos- 
session it  had  continuously  mined  and  was  mining  coal  on  the  premises, 
the  certain  quantity  of  which  was  unknown,  but  which  exceeded  in  value 
the  sum  of  $3,000,000,  was  insufficient  to  require  an  accounting,  as  it  con- 
stituted a  "fishing  biU,"  which  cannot  be  maintained. 

[Ed.  Note. — For  other  cases,  see  Account,  Cent  Dig.  §§  77-82,  84-88; 
Dec.  Dig.  <S=>17. 

For  other  definitions,  see  Words  and  Phrases,  Elshing  Bill.] 

10.  Appeal  and  Error  ^=>195 — Review— Matters  Not  Raised  Below. 

Where  plaintiff  neither  moved  to  amend  or  set  aside  a  decree  dismissing 
his  suit  after  the  sustaining  of  a  demurrer  to  the  complaint  nor  assigned 
as  error  the  failure  to  give  him  an  opportunity  to  amend,  it  was  too  late 
to  raise  this  objection  for  the  first  time  in  an  appellate  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  1149; 
Dec.  Dig.  <g=»195.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma;  Ralph  E.  Campbell,  Judge. 

Action  by  Newton  B.  Childs  against  the  Missouri,  Kansas  &  Texas 
Railway  Company.  From  a  decree  dismissing  the  bill,  plaintiff  appeals. 
Affirmed. 

The  plaintiff,  appellant  in  this  court  a  citizen  of  the  state  of  Missouri,  in- 
stituted this  action  in  the  Circuit  Court  for  the  Eastern  District  of  Oklahoma 
on  December  1,  1909,  against  the  appellee,  a  corporation  created  by  and  ex- 
isting under  the  laws  of  the  state  of  Kansas,  and  the  Southwestern  Develop- 
ment Company,  a  corporation  created  and  existing  under  the  laws  of  West 
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Virginia,  to  remove,  as  a  cloud  on  his  title,  a  leasehold  Interest  in  certain  lands 
situated  in  the  Eastern  district  of  Oklahoma.  On  December  1,  1910,  he  filed  an 
amended  complaint,  and  on  May  22,  1911,  dismissed  his  action  against  the 
Development  Company,  leaving  the  Railway  Company  as  the  sole  defendant 
As  the  amended  complaint  is  practically  a  substituted  bill,  it  is  unnecessary  to 
refer  to  the  original  bilL 

The  allegations  in  the  amended  complaint  are  that  the  plaintiff  is,  as  lessee 
of  the  lands  described  therein,  entitled  to  the  possession  of  them,  and  has  been 
ever  since  July  13,  1892,  but  that  the  Railway  Company  on  January  1,  1899, 
unlawfully  entered  into  possession  of  these  lands,  and  has  ever  since  wrong- 
fully withheld  the  possession  of  said  premises  from  the  plaintiff;  that  the 
defendant  has  since  then  continuously  mined  and  is  now  mining  coal  on  said 
premises,  Uie  exact  quantity  of  which  is  unknown,  but.  It  Is  averred,  exceeds 
In  value  the  sum  of  $3,000,000.  The  relief  prayed  is  that  plaintiff's  title  to  the 
lands  in  controversy  be  confirmed  and  quieted,  that  the  coal  taken  from  these 
lands  by  the  defendant  be  decreed  to  have  been  taken  In  fraud  of  plaintiff's 
rights,  that  the  defendant  make  discovery  of  the  coal  taken  from  them,  and 
that  an  accounting  be  had. 

The  defendant  demurred  to  the  bill,  setting  up  a  number  of  grounds,  among 
them  that  the  allegations  in  the  bill  show  that  plaintiff  has  a  complete  and 
adequate  remedy  at  law,  and  that  the  allegations  in  the  bill  are  not  sutRcient 
to  entitle  him  to  any  relief  in  a  court  of  equity.  On  January  31,  1913,  the  de- 
murrer was  sustained  by  the  court  upon  the  ground  that  the  leases  upon  which 
plaintiff  relied  were  void  and  a  decree  was  entered  dismissing  the  bill.  Prom 
this  decree  this  appeal  is  prosecuted. 

Selden  P.  Spencer,  of  St.  Louis,  Mo.,  and  Edmund  M.  Bartlett,  of 
Kansas  City,  Mo.  (Forrest  C.  Donnell,  of  St.  Louis,  Mo.,  on  the  brief), 
for  appellant. 

M.  D.  Green  and  Clifford  L.  Jackson,  both  of  Muskogee,  Okl.  (Jos- 
eph M.  Bryson,  of  St.  Louis,  Mo.,  and  W.  R.  Allen,  of  Muskogee,  Okl., 
on  the  brief),  for  appellee. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  In 
view  of  the  conclusions  reached,  it  is  unnecessary  to  determine  the 
validity  of  the  leases  upon  which  plaintiff  relies,  and  therefore  the  ques- 
tion whether  the  court  could  consider  them  on  demurrer  to  the  bill, 
when  they  were  not  made  a  part  of  the  bill  nor  filed  as  exhibits  thereto, 
which  has  been  very  fully  argued  by  counsel,  is  immaterial. 

[1]  L  It  appears  from  the  face  of  the  bill  that  plaintiff  is  not  in  pos- 
session of  the  premises,  and  that  the  defendant  is.  In  such  a  case  a  bill 
in  equity  to  remove  a  cloud  on  the  title  to  property  does  not  lie  in  a 
national  court,  even  if  under  the  laws  of  the  state  where  the  lands  are 
situated  such  an  action  may  be  maintained.  Whitehead  v.  Shattuck, 
138  U.  S.  146,  11  Sup.  Ct.  276,  34  L.  Ed.  873. 

[2]  2.  The  bill  shows  on  its  face  that  the  plaintiff  has  been  guilty  of 
laches.  Although,  as  alleged  in  his  complaint,  his  right  of  possession 
accrued  on  July  13,  1892,  and  the  defendant  has  been  in  adverse  pos- 
session continuously  since  January  1,  1899,  this  action  was  not  insti- 
tuted until  December,  1909,  nearly  11  years  after  the  wrongful  entry  by 
the  defendant  which  set  the  statute  of  limitations  in  motion,  and  no  ex- 
planation to  excuse  this  delay  is  set  out  in  the  bill.  This  is  fatal.  Pat- 
terson V.  Hewitt,  195  U.  S.  309,  25  Sup.  Ct.  35,  49  L.  Ed.  214.    In  Wil- 
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son  V.  Plutus  Mining  Co.,  174  Fed.  317,  320,  98  C.  C.  A.  189,  Judge 
Sanborn,  speaking  for  this  court,  declared  the  well-established  rule 
governing  courts  of  equity  in  the  matter  of  laches  to  be : 

"Under  ordinary  circumstances  a  suit  in  equity  will  not  be  stayed  before, 
and  will  be  stayed  after,  the  time  fixed  by  the  analogous  limitation  at  law ; 
but  if  unusual  conditions  or  extraordinary  circumstances  make  it  inequitable 
to  allow  the  prosecution  of  a  suit  after  a  briefer,  or  to  forbid  its  maintenance 
after  a  longer,  period  than  that  fixed  by  the  statute,  the  chancellor  will  not 
be  bound  by  the  statute,  but  will  determine  the  extraordinary  case  in  accord- 
ance with  the  equities  which  condition  it.  When  a  suit  is  brought  within  the 
time  fixed  by  the  analogous  statute,  the  burden  is  on  the  defendant  to  show, 
either  from  the  face  of  the  bill  or  by  his  answer,  that  extraordinary  circum- 
stances exist  which  require  the  application  of  the  doctrine  of  laches,  and, 
when  such  a  suit  is  brought  after  the  statutory  time  has  elapsed,  the  burden 
is  on  the  complainant  to  show,  by  suitable  averments  in  his  bill,  that  it  would 
be  inequitable  to  apply  it  to  his  case." 

And  when  the  property  involved  is  of  a  speculative  nature,  such  as 
mining  property  usually  is,  a  court  of  equity  will  refuse  to  grant  relief 
even  when  the  suit  is  instituted  before  the  bar  of  the  statute  of  limita- 
tion had  attached.  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587,  23 
L.  Ed.  328;  Johnston  v.  Mining  Co.,  148  U.  S.  370,  13  Sup.  Ct.  585, 
37  L.  Ed.  480;  Curtis  v.  Lakin,  94  Fed.  251,  36  C.  C.  A.  222. 

[3]  The  statute  of  limitation  in  force  in  the  Indian  Territory  at  the 
time  the  unlawful  entry  is  alleged  to  have  been  made  by  the  defendant 
was  seven  years.  Mansfield's  Digest,  §  4471.  That  the  defendant  was 
a  foreign  corporation  in  the  Indian  Territory  did  not  change  the  rule, 
in  the  absence  of  any  showing  that  it  could  not  have  been  served  with 
process  within  the  jurisdiction  of  the  court.  The  law  in  force  at  that 
time  (Mansfield's  Digest,  §  4982)  provided  for  service  on  foreign  cor- 
f)orations  in  the  territory.  There  are  no  allegations  in  the  complaint  as 
to  why  the  bar  of  the  statute  should  not  apply,  and,  as  stated  in  Wilson 
V.  Plutus  Mining  Co.,  supra: 

"When  such  suit  is  brought  after  the  statutory  time  has  elapsed,  the  burden 
is  on  the  complainant  to  show  by  suitable  averments  in  his  bill  that  it  would 
be  Inequitable  to  apply  it  to  his  case." 

[4]  3.  It  is  also  claimed  that,  even  if  the  action  to  remove  a  cloud 
on  the  title  cannot  be  maintained,  the  bill  should  be  treated  as  one  for 
discovery.  But  there  are  many  reasons  why  this  would  not  aid  plain- 
tiff in  any  wise : 

(a)  Laches  is  as  good  a  defense  to  a  bill  of  discovery  and  for  an  ac- 
counting as  to  any  other  proceeding  in  equity. 

[5]  (b)  If  this  were  merely  a  bill  for  an  accounting,  the  court  would 
have  been  without  jurisdiction,  unless  waived  by  the  defendant,  for 
neither  of  the  parties  were  citizens  of  the  state  of  Oklahoma.  The 
jurisdiction  of  the  court  below  was  invoked  wholly  upon  the  ground 
that  the  primary  object  was  to  quiet  plaintiff's  title,  a  cause  of  action 
which  may  be  brought  in  the  district  in  which  the  property  lies,  regard- 
less of  the  fact  that  neither  of  the  parties  is  a  citizen  of  that  state.  Sec- 
tion 8  of  the  act  of  March  3,  1875  (18  Stat.  472  [Comp.  Stat,  of  1913, 
§  1039]).  A  simple  action  for  an  accounting  would  not  lie  in  a  district 
in  which  neither  the  plaintiff  nor  defendant  resides  nor  is  a  citizen  of. 
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[8]  (c)  When  the  ground  upon  which  the  jurisdiction  of  a  court  of 
equity  is  invoked  fails,  a  court  of  equity  cannot  retain  it  for  the  pur- 
pose of  granting  reHef  for  which  there  is  a  complete  and  adequate  re- 
lief at  law.  Lewis  Publishing  Co,  v.  Wyman,  182  Fed.  13,  104  C.  C.  A. 
453  (affirmed  in  228  U.  S.  610,  33  Sup.  Ct.  599,  57  L.  Ed.  989).  If 
plaintiff  is  entitled  to  a  discovery  and  accounting,  he  could  obtain  it  at 
law  under  the  provisions  of  section  724,  R.  S.  (Comp.  St.  1913,  §  1469). 
United  States  v.  Bitter  Root  Co.,  200  U.  S.  451,  475,  26  Sup.  Ct.  318, 
50  L.  Ed.  550;  Curriden  v.  Middleton,  232  U.  S.  633,  34  Sup.  Ct.  458, 
58  L.  Ed.  765. 

[7]  To  entitle  a  party  out  of  possession  to  recover  for  a  trespass,  he 
must  first  establish  the  fact  that  he  is  the  owner  of,  or  lawfully  entitled 
to  the  possession  of,  the  premises. 

[8]  (d)  To  recover  for  a  trespass  the  defendant  is,  under  the  provi- 
sions of  the  seventh  amendment  to  the  Constitution,  entitled  to  a  trial 
by  jury,  which  he  cannot  obtain  in  a  court  of  equity.  Even  if  the 
equity  court  should  submit  the  issues  of  fact  to  a  jury,  the  verdict  is 
merely  advisory,  and  not  within  the  meaning  of  the  seventh  amend- 
ment.   Kohn  V.  McNulta,  147  U.  S.  238,  13  Sup.  Ct.  298,  37  L.  Ed.  150. 

[9]  (e)  The  allegations  in  the  bill  requiring  an  accounting  are  whol- 
ly insufficient  to  justify  the  interposition  of  a  court  of  equity.  They 
are  not  specific,  and  that  part  of  the  bill  may  properly  be  called  a  "fish- 
ing bill,"  which  cannot  be  maintained.  Huntington  v.  Saunders,  120 
U.  S.  78,  7  Sup.  Ct.  356,  30  L.  Ed.  580;  Carpenter  v.  Winn,  221  U.  S. 
533,  540,  31  Sup.  Ct.  683,  55  L.  Ed.  842. 

[10]  4.  Appellant  complains  because  he  was  not  given  an  opportuni- 
ty to  amend  his  complaint,  as  the  court,  when  it  sustained  the  demurrer, 
immediately  rendered  a  final  decree  dismissing  the  bill.  Whether  this 
was  error  it  is  unnecessary  to  determine  in  this  case,  as  the  plaintiff  did 
not  complain  of  it  in  the  court  below  by  motion  for  leave  to  amend  or 
to  set  aside  the  decree,  although  the  term  at  which  it  was  entered  did 
not  lapse  for  some  time,  and  long  after  plaintiff  had  knowledge  of  the 
rendition  of  the  decree.  Nor  is  it  assigned  as  error  in  the  assignment 
of  errors.  It  was  raised  for  the  first  time  in  this  court.  It  was  then 
too  late. 

The  decree  of  the  court  below  is  right,  and  is  affirmed. 


(221  Fed.  223) 

'  In  re  EMPIRE  SHIPBUILDING  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  9,  1915.) 

No.  136. 

1.  Shipping  ^=»33 — ^Mortgage— Recording— Vessel  Under  Construction. 

Rev.  St.  §  4192  (Comp.  St  1913,  §  7778),  providing  for  tlie  recording  of 
mortgages  of  vessels  of  the  United  States  in  the  office  of  the  collector  of 
customs,  does  not  authorize  the  recording,  immediately  after  the  enroll- 
ment of  a  vessel,  of  a  mortgage,  which  was  executed  some  time  before, 
while  the  vessel  was  still  in  the  course  of  construction,  since  the  mort- 
gage, when  executed,  was  not  a  mortgage  of  a  vessel  of  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §§  109-119;  Dec. 
Dig.  <©=>33.] 
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2.  Shipping   ^=s>SB — ^MoBTOAQEf— Unauthobized   Becohdino — Effect. 

The  recording  In  the  office  of  the  Collector  of  Customs  of  a  mortgage 
on  a  vessel  which  there  was  no  authority  to  record  did  not  give  construc- 
tive notice  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  §§  109-119 ;  Dec 
Dig.  <8=5>33.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  District 
Court  Sot  the  Western  District  of  New  York,  directing  the  payment  by 
the  trustee  in  bankruptcy  of  the  bankrupt  of  the  proceeds  of  the  sale 
of  the  vessel  United  Shores  to  certain  claimants  of  said  proceeds  to  the 
extent  necessary  to  satisfy  their  claims,  and  of  the  remainder  of  said 
proceeds  to  the  trustee  in  bankruptcy  to  apply  upon  the  claims  of  gen- 
eral creditors.  This  appellant  is  mortgagee  of  the  said  vessel  under  a 
trust  mortgage  given  to  secure  bonds  to  the  amount  of  $30,000.  The 
questions  involved  are  briefly  as  follows : 

First  Whether  the  mortgage  in  question  is  valid  as  respects  general  cred- 
itors and  lienors  under  the  New  York  state  Lien  Law  (Consol.  Laws,  c.  33). 

Second.  Whether,  if  valid,  the  mortgage  has  priority  over  construction  Uens 
filed  under  said  state  Lien  Law. 

The  District  Court  held  in  effect  that  the  mortgage  was  invalid  for 
failure  to  properly  register  the  same  under  the  Ki^vised  Statutes  and  it 
is  from  this  decision  that  this  appeal  is  taken. 

Moot,  Sprague,  Brownell  &  Marcy,  of  Buffalo,  N.  Y.  (George  Clin- 
ton, Jr.,  of  Buffalo,  N.  Y.,  of  counsel),  for  appellant  Commonwealth 
Trust  Co. 

Clinton,  Clinton  &  Striker,  of  Buffalo,  N.  Y.  (George  Clinton,  Tr.,  of 
Buffalo,  N.  Y.,  of  counsel),  for  Buffalo  &  Ft.  Erie  Ferry  &  Railwav  Co. 

Brown,  Ely  &  Richards,  of  Buffalo,  N.  Y.  (Fred  W.  Ely,  of  Buffalo, 
N.  Y.,  of  counsel),  for  appellees  Rogers  and  others. 

Harvey  D.  Blakeslee,  Jr.,  of  Buffalo,  N.  Y.  (Thomas  C.  Burke,  of 
Buffalo,  N.  Y.,  of  counsel),  for  appellee  Burke. 

August  Becker  and  J.  Ralph  Ulsh,  both  of  Buffalo,  N.  Y.,  for  Beals 
&Co. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  vessel  United  Shores  was  con- 
structed by  the  bankrupt  pursuant  to  a  contract  with  the  Buffalo  &  Ft. 
Erie  Ferry  &  Railway  Company,  hereinafter  called  the  Buffalo  Fer- 
ry Company.  The  contract  provided  that  the  title  to  the  vessel  should 
remain  in  the  Shipbuilding  Company  until  payment  of  the  purchase 
price  had  been  made,  but,  for  the  purpose  of  enabling  a  mortgage  to  be 
placed  on  her  to  provide  funds  with  which  to  pay  the  purchase  price,  it 
was  stipulated  that  the  Shipbuilding  Company  should  transfer  the  vessel 
to  some  person  or  corporation  designated  by  the  purchaser  which 
person  or  corporation  should  execute  a  mortgage  to  secure  bonds  to  be 
issued  and  there  retransfer  the  vessel  to  the  Shipbuilding  Company. 
The  vessel  was  launched  in  May,  1911,  but  was  not  then  completed, 
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work  being  done  on  her  for  two  months  more.  On  May  31,  1911,  the 
Shipbuilding  Company  executed  to  the  International  Ferry  Com- 
pany (designated  by  the  Buffalo  Ferry  Company)  a  bill  of  sale  of  the 
vessel,  which  was  described  as  being  now  in  the  process  of  construc- 
tion at  the  shipyard  of  the  vendor."  On  June  1,  1911,  the  Interna- 
tional Ferry  Company  executed  the  mortgage  in  question  to  the  Com- 
monwealth Trust  Company.  The  mortgage  stated  that  the  vessel  -"has 
not  been  registered  or  enrolled,  it  still  being  in  course  of  con- 
struction, but  is  to  be  hereafter  registered  or  enrolled."  On  June 
2,  1911,  the  International  Ferry  Company  executed  to  the  Ship- 
building Company  a  bill  of  sale  of  the  vessel  "now  in  process  of  con- 
struction at  the  shipyard  of  the  vendee,"  subject  to  the  mortgage. 

On  August  9,  191 1,  the  vessel  was  so  far  completed  that  upon  cer- 
tificate of  the  master  carpenter  (Rev.  Stat.  U.  S.  §  4147  [Comp.  St. 
1913,  §  7724])  and  the  surveyor,  and  the  oath  of  the  president  of  the 
Shipbuilding  Company,  her  owner,  certificate  of  enrollment  as  a  ves- 
sel of  the  United  States  (Id.  §  4319  [section  8065])  was  issued  by  the 
deputy  collector  of  customs  at  Buffalo.  At  what  hour  on  August  9th 
this  transaction  took  place  does  not  appear.  On  the- same  day  there 
were  recorded  in  the  office  of  the  collector  at  11 :4S  a.  m.  the  bill  of 
sale  to  the  International  Ferry  Company,  at  11:50  a.  m.  the  mort- 
gage to  the  Trust  Company,  at  11 :52  a.  m.  the  bill  of  sale  to  the  Ship- 
building Company. 

[1,2]  The  fundamental  question  in  the  case  is  whether  the  mort- 
gage was  properly  recorded,  for  unless  it  was  the  record  is  not  legally 
notice  to  any  one.  Unless  it  was  a  mortgage  properly  recordable  in 
the  customhouse,  the  mere  fact  that  it  was  recorded  there  would  not 
operate  as  constructive  notice  of  its  existence.  Section  4192,  Revised 
Statutes  U.  S.  (Comp.  St.  1913,  §  7778),  reads: 

"No  bUl  of  sale,  mortgage,  hypothecation,  or  conveyance  of  any  vessel,  or 
part  of  any  vessel,  of  the  United  States,  shaU  be  valid  against  any  person 
other  than  the  grantor  or  mortgagor,  his  heirs  and  devisees,  and  persons  hav- 
ing actual  notice  thereof,  unless  such  bill  of  sale,  mortgage,  hypothecation, 
or  conveyance  is  recorded  in  the  office  of  the  collector  of  the  customs  where 
such  vessel  is  registered  or  enrolled." 

This  section  is  confined  to  bills  of  sale,  conveyances,  or  mortgages 
of  vessels  of  the  United  States.  Mortgages  of  personal  property  gen- 
erally, or  of  items  of  personal  property  which  it  is  intended  shall  be 
put  together  to  make  a  vessel,  which  it  is  intended  shall  thereafter  be 
enrolled  as  a  vessel  of  the  United  States,  are  not  within  its  enumera- 
tion. The  status  of  the  thing  mortgaged  is  to  be  determined  by  its  con- 
dition when  the  mortgage  is  made.  If  it  be  then  a  vessel  of  ^  the  United 
States,  the  section  applies ;  if  it  be  not  then  such  a  vessel,  the  section 
does  not  apply.  Of  course,  between  the  parties  the  mortgage  is  good ; 
for  mortgages  of  personal  property,  not  United  States  vessels,  there 
are  provisions  whereby  constructive  notice  of  the  making  of  such 
mortgages  can  be  given;  a  United  States  customhouse  is  not  the 
place  to  record  them.  That  this  mortgage,  when  it  was  made  June 
1,  1911,  was  not  a  mortgage  of  a  vessel  of  the  United  States,  is  in- 
disputable. Not  only  does  the  testimony  show  that  two  months'  work 
remained  to  be  done  in  order  to  complete  her  sufficiently  to  obtain 
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certificate  of  enrollment,  but  on  the  face  of  the  mortgage  itself  it  is 
stated  that  the  vessel  is  "still  being  in  course  of  construction,"  and 
that  she  is  "to  be  hereafter  registered  or  enrolled  with  the  collector  of 
customs."  The  subsequent  completion  and  enrollment  of  the  vessel 
on  August  9,  1911,  no  doubt  changes  the  status  of  the  vessel  itself  ;  but 
we  cannot  see  how  it  changes  the  status  of  the  mortgage,  which  was 
made  two  months  before  when  the  vessel  was  yet  incomplete.  In  our 
opinion  the  mortgage  was  not  one  recordable  in  the  customhouse,  and 
the  collector  should  have  refused  the  request  to  record  it.  Since  it  is 
not  recordable,  its  improper  recording  does  not  operate  as  construc- 
tive notice  under  section  4192. 

The  proper  course  would  have  been,  first,  to  enroll  the  vessel  in  the 
name  of  its  owner  as  a  vessel  of  the  United  States.  This  was  done. 
Then  the  owner  could  execute  a  mortgage  of  it,  which,  being  a  mort- 
gage of  a  United  States  vessel,  could  have  been  recorded.  Then  any 
bill  of  sale  which  the  owner  might  choose  to  execute  could  be  executed 
and  recorded.  Such  documents,  being  thus  properly  recorded,  would 
be  notice  from  the  date  of  their  recording.  Neither  the  two  bills  of 
sale,  nor  the  mortgage,  all  made  before  enrollment,  were  recordable 
under  section  4192,  and  therefore  their  improper  recording  was  con- 
structive notice  to  no  one,  although  the  instruments  were  operative 
between  the  parties. 

As  to  the  claims  of  the  Buffalo  Ferry  Company  and  of  Beals  &  Co., 
we  concur  with  the  District  Judge. 

Decree  affirmed,  with  costs. 


(221  Fed.  226) 

POSTAL  TELEGRAPH  CABLE  CO.  v.  HERRTNGTON  et  ux, 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    March  8,  1915.    Rehearing  Denied 

April  5,  1915.) 

No.  2724. 

1.  Telegraphs   and   Telephones   ^=5>20 — Injuries  from   OBSTBUcnoNa   in 
Streets— Actions— Evidence. 

Under  Gen.  St.  Fla.  1906,  |  2820,  authorizing  telegraph  companies  to 
erect  posts,  wires,  and  other  fixtures  on  or  beside  any  public  road  or  high- 
way, so,  however,  that  they  shall  not  obstruct  or  interfere  with  the 
common  uses  of  such  roads  or  highways,  and  providing  that  permission 
to  occupy  the  streets  of  an  incorpo^ted  city  or  town  must  first  be  ob- 
tained from  the  city  or  town  council,  in  an  action  against  a  telegraph 
company  for  injuries  caused  by  a  guy  wire  placed  or  anchored  in  a 
street,  so  as  to  obstruct  travel  and  render  the  street  dangerous,  a  ques- 
tion asked  a  former  employ^  of  the  telegraph  company  as  to  whether, 
during  a  period  of  about  15  years  terminating  several  years  prior  to  the 
accident,  any  objection  was  raised  by  the  city  or  any  other  authority  to 
the  guy  wire  being  placed  or  maintained  as  it  was,  was  properly  excluded, 
in  the  absence  of  any  evidence  that  during  such  period  the  street  was  used 
in  the  same  way  or  to  the  same  extent  that  it  was  commonly  used  at  the 
time  of  the  accident,  or  that  the  location  of  the  guy  wire  remained  un- 
changed, the  evidence,  on  the  contrary,  tending  to  prove  that  the  character 
and  extent  of  the  public  use  of  the  street  had  changed,  since,  conceding 
that  a  municipality's  permission  or  acquiescence  would  have  some  tend- 
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ency  to  show  that  there  was  no  improper  obstruction  or  interference  with 
the  common  use  of  the  street,  it  could  not  be  inferred  tiiat  such  permis- 
sion or  acquiescence  continued  after  the  wire,  by  reason  of  changed  con- 
ditions, had  become  more  of  a  peril  to  travelers,  and,  moreover,  the  stat- 
ute only  allows  city  authorities  to  liermit  such  an  occupation  of  the  high- 
way as  shall  not  obstruct  or  interfere  with  the  common  uses  of  the  high- 
way. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent  Dig. 
§  13 ;  Dec.  Dig.  «=»20.] 

2.  Tbial  C=»252 — Instructions— Conformity  to  Evidence. 

In  an  action  against  a  telegraph  company  for  injuries  caused  by  a 
guy  wire  placed  or  anchored  in  a  street,  an  instruction  was  properly  re- 
fused, where  it  assumed  the  existence  of  evidence  as  to  consent,  permis- 
sion, or  authority  from  the  city  for  the  location  and  maintenance  of  the 
guy  wire;  whereas,  the  only  evidence  in  this  respect  was  a  city  ordi- 
nance authorizing  the  company  to  construct  its  lines  through  the  streets 
of  the  municipality  under  such  restrictions  as  the  public  good  might  re- 
quire. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  505,  596-612;  Dec. 
Dig.  «g=>252.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Florida;   Wm.  B.  Sheppard,  Judge. 

Action  by  J.  M.  Herrington  and  wife  against  the  Postal  Telegraph 
Cable  Company.  Judgment  for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

E.  C.  Maxwell,  of  Pensacola,  Fla.,  for  plaintiff  in  error. 
John  P.  Stokes  and  R.  P.  Reese,  both  of  Pensacola,  Fla.,  for  defend- 
ants in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

PER  CURIAM.  [1]  The  action  was  one  to  recover  damages  for  a 
personal  injury,  which  was  attributed  to  the  alleged  negligence  of  the 
defendant  (the  plaintiff  in  error  here)  in  so  having  a  guy  wire  placed  or 
anchored  in  a  street  as  to  obstruct  travel  and  render  it  dangerous.  On 
the  cross-examination  of  one  Register,  a  witness  for  the  plaintiff, 
whose  testimony  showed  that,  while  formerly  acting  as  an  employe  of 
the  defendant,  he  had  had  occasion  to  observe  the  guy  wire  during  a 
period  of  about  15  years,  which  terminated  several  years  prior  to  the 
happening  of  the  injury  complained  of,  he  was  asked  the  following 
question : 

"During  that  time  was  any  objection  raised  by  the  city,  or  any  other  au- 
thority, to  this  guy  wire  being  placed  or  maintained  as  it  was?" 

The  court  sustained  the  plaintiffs'  objection  to  the  question  after 
having  been  informed  that  a  purpose  of  it  was  to  show  the  city's  ac- 
quiescence in  the  presence  of  the  guy  wire  in  the  street  as  it  was  placed 
and  maintained.  There  was  no  evidence  tending  to  prove  that,  during 
the  earlier  period  about  which  the  witness  testified,  the  street  in  the 
locality  of  the  incident  complained  of  was  used  in  the  same  way  or  to 
anything  like  the  same  extent  that  it  was  commonly  used  at  the  time  of 
that  occurrence,  or  that  the  location  of  the  guy  wire  with  reference  to 
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the  part  of  the  street  commonly  used  for  travel  had  remained  unchang- 
ed On  the  contrary,  there  was  evidence  tending  to  prove  that  the  char- 
actor  and  extent  of  the  public  use  of  the  street  had  changed  in  the 
meantime. 

A  Florida  statute  (General  Statutes  of  Florida  1906,  §  2820)  provides 
as  follows: 

**Any  telejjraph  or  telephone  company  chartered  by  this  or  another  state, 
or  any  individual  or  Individuals  operating  or  desiring  to  operate  a  telegraph 
or  telephone  line,  or  lines,  in  this  state,  may  erect  posts,  wires  and  other 
fixtures  for  telegraph  and  telephone  purposes  on  or  beside  any  public  road 
or  highway,  so  however  that  the  same  shall  not  be  set  so  as  to  obstruct  or  in- 
terfere with  the  common  uses  of  said  roads  or  highways.  Permission  to  oc- 
cupy the  streets  of  an  incorporated  city  or  town  must  first  be  obtained  from 
the  city  or  town  council." 

We  understand  that  an  effect  of  this  provision  is  to  make  any  per- 
mission so  to  occupy  a  highway,  though  it  is  a  street  of  a  city,  subject 
to  the  condition  that  the  occupation  shall  not  be  such  a  one  as  obstructs 
or  interferes  with  the  common  uses  of  the  highway.  It  seems  that  the 
statute  leaves  a  municipality  without  authority  by  ordinance  or  by  tacit 
acquiescence  to  authorize  such  a  use  of  a  street,  except  subject  to  the 
condition  stated  in  the  statute.  Conceding  that  a  municipality's  permis- 
sion of  or  acquiescence  in  the  way  a  pole  or  wire  is  placed  in  a  street 
has  some  tendency  to  prove  the  propriety  of  what  is  done,  and  to  rebut 
an  inference  that  an  improper  obstruction  of  or  interference  with  the 
common  use  then  made  of  the  street  was  thereby  caused,  yet  from  such 
evidence  it  is  not,  without  other  evidence  tending  to  prove  that  such 
was  the  fact,  to  be  inferred  that  such  permission  or  acquiescence  con- 
tinued in  effect  after,  as  a  result  of  the  lapse  of  time,  the  development 
of  the  locality  and  a  changed  or  increased  public  use  of  the  street,  the 
presence  of  the  wire  or  pole  as  it  had  been  placed  may  have  come  to  be 
more  of  a  peril  to  travelers. 

We  are  of  opinion  that,  assuming  the  evidence  sought  to  be  brought 
out  by  the  question  above  set  out  was  not  subject  to  objection  on  any 
other  ground,  the  action  of  the  court  in  excluding  it  must  be  sustained, 
because  it  was  not  accompanied,  or  proposed  to  be  accompanied,  by  oth- 
er evidence  tending  to  prove  that  the  surrounding  conditions  and  the 
manner  and  extent  of  the  public  use  of  the  street  in  that  locality  at  the 
period  to  which  the  testimony  of  the  witness  referred  were  substantial- 
ly as  they  were  at  or  about  the  time  the  plaintiff  was  hurt 

[2]  Similar  considerations  lead  to  the  conclusion  that  there  was  no 
reversible  error  in  other  rulings  on  evidence  to  which  exceptions  were 
reserved.  Nor  was  there  any  reversible  error  in  other  rulings  of  which 
complaint  is  made.  They  are  not  such  a^  to  call  for  further  mention, 
except  that  it  may  be  said  of  the  defendant's  refused  charge  4  that  it 
assumed  the  existence  of  evidence  which  the  bill  of  exceptions  does  not 
show  was  adduced,  in  that  it  assumed  that  there  was  evidence  as  to  the 
consent,  permission,  or  authority  given  by  the  city  of  Pensacola  and 
its  officials  to  the  location,  as  well  as  the  subsequent  maintenance  of  the 
pole  and  guy  wire  as  and  where  they  were  at  the  time  of  the  happening 
of  the  casualty  in  question.  The  only  evidence  set  out  in  the  bill  of  ex- 
ceptions which  tended  to  prove  that  any  one  vested  with  power  or  au- 
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thority  to  act  for  the  municipality  in  the  matter  undertook  to  permit  or 
authorize  the  location  of  any  pole  or  wire  is  that  found  in  a  city  ordi- 
nance which  authorized  the  defendant  "to  construct  its  lines  through 
the  streets  of  the  municipality  under  such  restrictions  as  the  public 
good  may  require."  It  was  enough  to  justify  the  court's  refusal  to  give 
the  charge  that  it  was  inaccurate,  or,  to  say  the  least,  misleading,  in  its 
statement  of  the  import  of  the  evidence  with  reference  to  which  an  in- 
struction to  the  jury  was  sought. 
The  judgment  is  affirmed. 


(221  Fed.  229) 

JOHN  CHURCH  CO.  v.  HILLIARD  HOTEL  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  9,  1915.) 

No.  153. 

1.  CoPTBiGHTs  ^=5>66 — Infbinoems^t — Pebfobmancb  or  Musical   Composi- 

tion— "Fob  Profit." 

Under  Copyright  Act  March  4.  1909.  c.  320.  §  1  (e),  35  Stat.  1075  (Comp. 
St.  1913,  §  9517),  giving  to  the  owner  of  a  copyright  the  exclusive  right 
to  i)erform  the  copyright  work  publicly  for  profit,  if  it  be  a  musical  com- 
position and  for  the  purpose  of  public  performance  for  profit,  but  provid- 
ing that  its  performance  in  a  coin-operated  machine  shall  not  be  con- 
sidered a  performance  for  profit,  unless  admission  is  charged  to  the  place 
where  the  machine  is  located;  section  25,  providing  for  injunction  and 
damages  for  infringing  the  copyright,  subdivision  4,  of  which  fixes  the 
damages  for  every  infringing  performance  of  a  dramatic  or  musical  com- 
position ;  and  section  28,  making  willful  infringement  for  profit  criminal, 
but  excepting  from  the  provisions  thereof  the  performance  of  certain 
sacred  and  secular  works,  if  the  performance  is  given  for  charitable  or 
educational  purposes,  and  not  for  profit — when  construed  together,  the 
words  "for  profit"  mean  a  direct  pecuniary  charge  for  tiie  performance, 
such  as  an  admission  fee,  and  do  not  include  a  performance  in  a  hotel 
dining  room,  intended  to  increase  t>atronage,  but  for  which  no  admisi^on 
fee  is  charged. 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  i  63 ;  Dec  Dig. 
«=>66.] 

2.  CoPTBiGHTS  «=>66— Infringement— Pekfokmance  of  Musical  Composition. 

The  proviso  contained  in  Copyright  Act  i  28,  permits  the  performance  of 
the  specified  composition  where  an  admission  fee  is  charged,  provided 
the  proceeds  are  applied  to  charitable  or  educational  purposes. 

[Ed.  Note. — For  other  cases,  see  Copyrights,  Cent  Dig.  i  63 ;  Dec.  Dig. 
«=5>6e.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Campbell  &  Boland,  of  New  York  City,  for  appellants. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (William  Gross- 
man and  Charles  Goldzier,  both  of  New  York  City,  of  counsel),  for 
appellee. 

Nathan  Burkan,  of  New  York  City,  for  petitioner. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  an  appeal  from  an  order  of  the  Dis- 
trict Court  granting  a  preliminary  injunction  restraining  the  defendants, 
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viz.,  the  lessee  of  the  Hotel  Vanderbilt  and  the  leader  of  the  orches- 
tra, from  performing  in  the  dining  room  of  the  hotel  a  copyrighted 
musical  composition  owned  by  the  complainant,  called  "From  Maine  to 
Oregon." 

[f]  When  the  copyright  proprietor  of  a  musical  composition  sells 
printed  copies  of  it  to  the  public,  the  performing  right  goes  with  them. 
For  the  greater  protection  of  the  copyright  proprietor,  Congress 
by  section  1  (e)  of  the  act  of  1909  gives  him  also  the  exclusive  right — 

"to  perform  the  copyrighted  work  publicly  for  profit  If  it  be  a  musical  com- 
position and  for  the  purpose  of  public  performance  for  profit  ♦  ♦  ♦  The 
reproduction  or  rendition  of  a  musical  composition  by  or  upon  coin-operated 
machines  shall  not  be  deemed  a  public  performance  for  profit  unless  a  fee  is 
charged  for  admission  to  the  place  where  such  a  reproduction  or  rendition  oc- 
curs." 

The  whole  case  turns  upon  the  meaning  of  the  words  "for  profit.*' 
Coin-operated  machines  are,  of  course,  operated  directly  for  profit; 
but  they  were  excluded  if  no  admission  fee  were  charged,  probably 
because  the  damages  allowed  by  section  25,  subd.  4,  would  be  prohib- 
itory of  the  business. 

In  case  of  infringement  section  25  provides : 

"Sec.  25.  That  if  any  person  shall  infringe  the  copyright  in  any  work  pro- 
tected under  the  copyright  laws  of  the  United  States  such  person  shall  be 
liable: 

'*(a)  To  an  injunction  restraining  such  infringement 

"(b)  To  pay  to  the  copyright  proprietor  such  damages  as  the  copyright  pro- 
prietor may  have  suffered  due  to  the  infringement,  as  well  as  all  the  profits 
which  the  infringer  shall  have  made  from  such  infringement:    ♦     ♦     ♦ 

"Fourth.  In  the  case  of  a  dramatic  or  dramatico-musieal  or  a  choral  or  or- 
chestral composition,  one  hundred  dollars  for  the  first  and  fifty  dollars  for 
every  subsequent  infringing  performance;  in  the  case  of  other  musical  com- 
positions, ten  dollars  for  every  infringing  performance." 

Section  28  makes  willful  infringement  for  profit  criminal,  as  fol- 
lows: 

"Sec.  28.  (Penalty  for  Infringement.)  That  any  person  who  willfully  and 
for  profit  shall  Infringe  any  copyright  secured  by  this  act,  or  who  shall 
knowingly  and  willfully  aid  or  abet  such  infringement,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by  im- 
prisonment for  not  exceeding  one  year  or  by  a  fine  of  not  less  than  one  hun- 
dred dollars  nor  more  than  one  thousand  dollars,  or  both,  in  the  discretion 
of  the  court:  Provided,  however,  that  nothing  in  this  act  shall  be  so  con- 
strued as  to  prevent  the  performance  of  religious  or  secular  works,  such  as 
oratorios,  cantatas,  masses,  or  octavo  choruses  by  public  schools,  church  choirs, 
or  vocal  societies,  rented,  borrowed,  or  obtained  from  some  public  library,  pub- 
lic school,  church  choir,  school  choir,  or  vocal  society,  provided  the  perform- 
ance is  given  for  charitable  or  educational  purposes  and  not  for  profit" 

[2]  This  proviso  must  contemplate  the  charge  of  an  admission  fee, 
because,  if  the  performance  is  really  "not  for  profit,"  it  would  be  per- 
fectly lawful,  both  under  section  1  (e)  and  under  the  prior  provision  of 
section  28  itself.  We  must  attribute  a  more  plausible  intention  to  Con- 
gress. We  think  it  was  to  permit  certain  high-class  religious  and  educa- 
tional compositions  to  be  performed  at  public  concerts  where  an  admis- 
sion fee  is  charged,  provided  the  proceeds  are  applied  to  a  charitable 
or  educational  purpose. 
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Considering  the  foregoing  provisions  together,  Congress  seems  to 
have  meant  by  the  words  "for  profit"  a  direct  pecuniary  charge  for 
the  performance,  such  as  an  admission  fee  or  a  fee  deposited  in  a  coin- 
operated  machine,  although  the  latter  is  excepted  by  the  act. 

The  District  Judge  held  that  the  performance  was  public,  and  that 
the  hotel  would  not  have  paid  for  the  playing  of  the  piece,  unless  it 
were  to  gain  something  thereby.  He  followed  the  case  of  Sarpy  v.  Hol- 
land and  Savage,  99  L.  T.  317.  It  involved  certain  musical  composi- 
tions published  and  copyrighted  in  France,  which  contained  on  each 
a  printed  notice  that  the  rights  of  public  performance  were  reserved, 
though  performances  at  public  entertainments  which  were  "gratuitous" 
or  "absolutely  free"  would  be  permitted.  The  defendant  Holland  was 
the  lessee  of  a  hotel,  and  he  employed  the  defendant  Savage  to  lead  a 
band  of  three  musicians,  who  played  in  his  saloon  three  times  a  week; 
no  charge  being  made  for  the  entertainment.  The  defendants  contend- 
ed that  they  had  not  violated  the  plaintiff's  rights,  because  the  enter- 
tainment was  gratuitous.     Cozens-Hardy,  M.  R.,  said: 

"This  performance  was  paid  for  by  Mr.  Holland,  the  publican,  with  the  view 
of  gain ;  it  was  worth  his  while  to  pay,  I  think,  16s.  a  performance.  It  wae 
obviously  part  of  the  means  by  which  he  attracted  customers,  and  hoped  to 
gain,  and  did  gain,  a  profit  in  carrying  on  the  business  of  the  hotel.  That  be- 
ing so,  it  seems  to  be  impossible  to  contend  that  this  was  a  performance  at  a 
gratuitous  public  entertainment.  Obviously  the  people  who  went  in  large  num- 
bers every  night  went  there,  not  merely  in  the  expectation,  but  with  the  cer- 
tainty that  they  wouid  not  go  there,  and  indeed,  could  not  go  there,  without 
buying  some  of  the  commodities  which  Holland  was  there  for  the  purpose  of 
selling.  The  music  was  really  part  of  the  operations  of  the  hotel,  and  the  li- 
cense cannot  justify  what  was  done." 

We  think  the  appellant  has  very  fairly  criticized  this  reasoning.  It 
does  not  make  a  performance  any  less  gratuitous  to  an  audience  be- 
cause some  one  pays  the  musician  for  rendering  it,  or  because  it  was 
a  means  of  attracting  custom,  or  was  a  part  of  the  operation  of  the 
hotel.  There  is  more  in  the  remaining  ground  that  persons  could 
not  go  into  the  saloon  without  buying  something  to  eat.  Still  such 
persons  primarily  go  into  the  saloon  for  refreshment  and  pay  for  what 
they  order,  and  not  for  the  music.  We  are  not  convinced  by  this  deci- 
sion that  the  defendants  played  "From  Maine  to  Oregon"  for  profit 
within  the  meaning  of  those  words  in  our  Copyright  Act.  If  the  com- 
plainant's construction  of  it  is  right,  then  a  church  in  which  a  copy- 
righted anthem  is  played  is  liable,  together  with  the  organist  and  every 
member  of  the  choir,  not  only  to  injunction,  but  in  damages  in  the 
sum  of  $10  for  each  performance,  and  the  individuals  perhaps  to  fine 
and  imprisonment  in  addition,  because  there  is  an  expectation  that  the 
congregation  will  be  increased  by  making  the  service  more  attractive. 

The  order  is  reversed. 

136C.0.A.--41 


Digitized  by 


Google 


642  136  C.  C.  A.  REPORTS 

(221  Fed.  396) 

ROBINSON  et  aL  v.  liONG  GAS  OO.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  12, 1915.) 

No.  4209. 

L  In7>ian8  ^=:»16— Lease  by  Guardian— Afpboval. 

Under  Act  March  3,  1905,  c.  1479,  33  Stat  1060,  providing  that  no  lease 
of  allotted  lands  In  the  Indian  Territory  made  by  any  guardian  shall  be 
valid  without  the  approval  of  the  court  having  Jurisdiction  of  the  proceed- 
ings, a  lease  of  the  oil  and  gas  rights  In  such  lands,  made  by  a  guardian 
and  approved  by  the  Secretary  of  the  Interior  under  the  provisions  of  Act 
July  1,  1902,  c  1375,  |  72,  32  Stat  720,  but  not  by  any  court.  Is  vold.t 

2,  Statutes  ^=s>226 — Constbuction— Adoption  of  Constbued  Statute. 

Under  Act  May  2,  1890,  c.  182,  §  31,  26  Stat  94,  which  adopted  for  the 
Indian  Territory  the  laws  of  Arkansas  relating  to  the  estates  of  minors, 
the  construction  theretofore  placed  on  those  laws  by  the  Supreme  Court 
of  Arkansas,  that  a  lease  by  a  guardian  was  void  unless  approved  by  the 
court,  was  also  adopted. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent.  Dig.  i  307 ;  Dec.  Dig. 
«g=>226.] 

3.  Courts  ^=>42 — Statutes— Amendment— Implied  Amendment. 

Under  Act  May  2,  1890,  c.  182,  §  31,  26  Stat  94,  which  adopted  certain 
laws  of  Arkansas  for  the  Indian  Territory,  and  provided  that  wherever 
the  word  "county"  was  used  In  the  Arkansas  laws  a  judicial  division  of 
the  Indian  Territory  should  be  substituted,  and  Act  March  1,  1895,  c.  145, 
28  Stat.  693,  which  abolished  the  judicial  divisions  of  the  Indian  Terri- 
tory, established  Judicial  districts,  and  vested  in  the  district  courts  the 
same  territorial  jurisdiction,  which  the  divisions  had  theretofore,  the 
words  "judicial  district"  are  now  to  be  read  into  the  Arkansas  statutes 
for  the  word  "county,"  Instead  of  the  words  "judicial  division." 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  163-170,  181-183 ; 
Dec.  Dig.  <g=>42.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma;   Ralph  E.  Campbell,  Judge. 

Suit  to  quiet  title  by  C.  O.  Robinson  and  another  against  the  Long 
Gas  Company  and  another.  Decree  for  the  defendants  on  demur- 
rer to  the  bill,  and  plaintiffs  appeal.  Reversed,  with  directions  to  over- 
rule the  demurrer,  with  leave  to  defendants  to  plead  further. 

The  appellants  instituted  this  action  to  quiet  title  to  certain  real  property 
In  Washington  county,  Okl.  The  material  allegations  in  the  bill,  so  far  as  they 
are  necessary  to  be  set  forth  for  the  determination  of  the  issues  In  this  cause, 
are  that  the  land  In  controversy  had  been  aUotted  to  one  Roscoe  Parrls,  a 
citizen  by  blood  of  the  Cherokee  Nation  or  Tribe  of  Indians,  and  that  a  patent 
therefor  was  duly  issued  to  him  in  1906;  that  the  allottee  was  an  infant 
six  years  of  age  at  the  time  the  patent  was  Issued  to  him;  that  on  October 
10,  1907,  one  William  Parrls  was  duly  appointed  as  his  guardian  by  the  United 
States  Court  for  the  Western  .District  of  the  Indian  Territory ;  that  the  lands, 
at  that  time,  were  within  the  jurisdiction  of  the  United  States  Court  for  the 
Northern  District  of  the  Indian  Territory,  and  are  now  In  the  Eastern  district 
of  the  State  of  Oklahoma ;  that  on  the  day  of  his  appointment  the  guardian 
executed  and  deUvered  a  certain  oil  and  gas  mining  lease  to  the  appellee,  the 
Long  Gas  Company,  a  copy  of  which  lease  is  made  a  part  of  the  bill  the  same 
as  if  set  out  verbatim;    that  said  lease  shows  that  it  was  approved  by  the 

^s»For  other  cases  lee  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
fSee  note  at  end  of  case. 
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Secretary  of  the  Interior,  but  was  never  approved  by  any  court  whatsover; 
that  under  the  laws  of  the  Indian  Territory  In  force  at  that  time,  as  enacted 
by  Congress,  sales  of  leases  by  guardians  of  the  estates  of  minors  were  not 
subject  to  the  approval  of  the  Secretary  of  the  Interior,  but  under  the  exclu- 
sive control  and  jurisdiction  of  the  local  and  proper  courts  having  jurisdiction 
of  said  lands,  to  wit,  the  United  States  Court  for  the  Northern  District  of  the 
Indian  Territory,  but  that  the  said  lease  was  not  authorized,  confirmed,  or  ap- 
proved by  said  court;  that  the  Long  Gas  Company  did  not  enter  upon  said 
lands  under  the  terms  of  said  lease  until  about  February  21,  1911;  that  on 
the  10th  day  of  October,  1908,  the  said  infant,  Roscoe  Parris,  died  unmarried, 
intestate,  and  without  issue,  and  left  surviving  him,  as  his  only  heirs  at  law, 
his  father  and  mother,  who,  on  the  2d  day  of  November,  1908,  being  then  the 
owners  in  fee  of  said  lands  in  controversy,  conveyed  the  same,  with  covenants 
of  warranty  and  for  a  valuable  consideration,  to  the  plaintiffs,  who  thereupon 
entered  upon  the  possession  of  said  lands  under  said  deed  of  conveyance,  and 
have  ever  since  continued  in  the  possession  thereof ;  that  on  February  21, 1911, 
the  defendant  the  Long  Gas  Company  assigned  its  lease  from  William  Parris, 
guardian  as  aforesaid,  to  its  codefendant,  the  Galer  Gas  Company ;  that  on  the 
11th  day  of  August,  1911,  the  Galer  Gas  Company,  without  the  consent  of  the 
plaintiffs,  or  either  of  them,  wrongfully  entered  upon  said  lands  and  com- 
menced operiations  thereon,  and  to  drill  and  explore  the  same  for  oil  and  gas 
mining  purposes,  completing  the  same  on  the  26th  day  of  September,  1911,  and 
have  ever  ^nce  produced  from  said  well  gas  in  large  and  profitable  quantities ; 
that  plaintiffs  do  not  know  the  exact  extent  to  which  the  gas  is  now  produced 
or  has  been  produced  by  the  defendant,  but  they  believe  it  to  be  about  8,000,000 
cubic  feet  daily ;  that  the  value  of  the  gas  Is  about  $25  per  million  cubic  feet, 
which,  at  the  present  rate  of  production,  amounts  to  about  $200  per  day; 
that  at  the  rate  at  which  the  defendant  is  now  extracting  gas  underlying  said 
lands  the  value  of  the  lands  has  been  greatly  depleted  and  wasted,  and  if  per- 
mitted to  continue  their  operations  the  mineral  value  of  the  lands  will  be 
toally  destroyed ;  that  the  value  of  the  right  to  extract  oil  and  gas  from  said 
lands  is  of  great  value,  exceeding  the  sum  of  $30,000 ;  that  on  the  4th  day  of 
January,  1912,  plaintiffs  notified  the  defendants  in  writing  to  quit  and  deliver 
up  the  premises  to  them,  which  they  have  declined  to  do. 

The  prayer  of  the  bill  is  that  it  be  decreed  that  the  defendants  have  no  in- 
terest or  estate,  right,  or  title  whatsoever  in  and  to  said  lands,  or  to  the  min- 
ing right  thereon ;  that  the  lease  be  canceled ;  that  plaintiffs*  title  be  declared 
good  and  valid,  and  that  the  defendants  be  enjoined  and  restrained  from  as- 
serting any  claim  whatsoever  in  and  to  said  lands;  that  the  defendants  ac- 
count to  plaintiffs  for  the  value  of  all  gas  produced,  removed,  and  sold ;  and 
that  pending  the  determination  of  the  cause  a  receiver  be  appointed.  The 
bill  was  filed  on  April  19,  1912.  To  this  bill  of  complaint  the  defendant  de- 
murred, upon  the  ground  that  it  is  multifarious  and  that  it  is  wholly  without 
equity.  The  demurrer  was  sustained  upon  the  last-mentioned  ground.  A  final 
judgment  having  been  rendered  in  favor  of  the  defendants,  the  plaintiffs  have 
appealed  to  this  court. 

H.  B.  Martin  and  A,  F.  Moss,  both  of  Tulsa,  Okl.,  for  appellants. 

John  H.  Brennan,  of  Bartlesville,  Okl.,  Altes  H.  Campbell,  and  John 
F.  Goshom,  both  of  lola,  Kan.,  J.  Wood  Glass  and  Charles  I.  Weav- 
er, both  of  Nowata,  Okl.,  and  A.  C.  Malloy,  of  Hutchinson,  Kan.,  for 
appellees. 

.  Before  SANBORN  and  SMITH  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  Sec- 
tion 30  of  the  act  of  Congress  of  May  2,  1890  (26  Stat.  94,  c.  182), 
divided  the  Indian  Territory  into  three  judicial  divisions,  there  being 
only  one  district  for  the  entire  territory.    Section  31  of  that  act  adopt- 
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ed  for  the  territory  certain  laws  of  the  state  of  Arkansas,  digested 
in  Mansfield's  Digest,  and  among  them  those  in  relation  to  the  ad- 
ministration of  the  estates  of  deceased  persons  and  minors,  and  also 
provided  that  the  courts  of  the  Indian  Territory  should  possess  the 
powers  of  courts  of  probate  under  the  laws  of  the  state  of  Arkansas  as 
they  appear  in  Mansfield's  Digest:    Section  32  further  provides : 

"Tlie  word  'county,'  as  used  in  any  of  the  laws  of  Arkansas  which  are  put 
in  force  in  the  Indian  Territory  by  the  provisions  of  this  act,  shall  be  con- 
strued to  embrace  the  territory  within  the  limits  of  a  judicial  division  in  said 
Indian  Territory;  and  whenever  in  said  laws  of  Arkansas  the  word  *county* 
is  used,  the  words  'Judicial  division'  may  be  substituted  therefor,  in  said  In- 
dian Territory,  for  the  purposes  of  this  act." 

Section  2  of  the  act  of  April  28,  1904  (33  Stat  573,  c.  1824),  pro- 
vides  that : 

"All  the  laws  of  Arkansas  heretofore  put  in  force  in  the  Indian  Territory 
are  hereby  continued  and  extended  In  their  operation,  so  as  to  embrace  aU 
persons  and  estates  in  said  territory,  whether  Indian,  freedmen,  or  otherwise, 
and  full  and  complete  jurisdiction  is  hereby  conferred  upon  the  district  courts 
in  said  territory  in  the  settlements  of  all  estates  of  decedents,  the  guardian- 
ships of  minors  and  Incompetents,  whether  Indians,  freedmen  or  otherwise." 

The  act  of  March  1,  1895,  established  three  districts  for  the  ter- 
ritory, abolished  the  divisions  which  were  created  by  the  act  of  May 
2,  1890,  and  vested  in  the  district  courts  the  same  territorial  jurisdic- 
tion which  the  divisions  had  theretofore.  The  act  of  March  3,  1905 
(33  Stat.  1060,  c.  1479),  contains  a  provision  that : 

**No  lease  made  by  any  administrator,  executor,  guardian,  or  curator  shall 
be  valid  or  enforceable  without  the  approval  of  the  court  having  jurisdiction 
of  the  proceedings." 

The  provisions  of  Mansfield's  Digest  applicable  to  leases  and  sales 
of  property  of  minors  are  as  follows : 

"Sec.  8502.  The  probate  court  shall  order  the  proper  education  of  minors  ac- 
cording to  their  means,  and  for  that  purpose  may,  from  time  to  time,  make 
the  necessary  appropriations  of  the  money  or  personal  estate  of  any  minor, 
and  when  the  personal  estate  shall  be  insufficient  or  not  applicable  to  the  ob- 
ject, upon  application  the  court  may  order  the  lease  or  sale  of  real  estate,  or 
so  much  thereof  as  may  be  requisite,  or  that  the  same  be  mortgaged  for  not 
less  than  two-thirds  of  its  real  value,  to  raise  the  funds  necessary  to  com- 
plete the  education  of  such  minor." 

*'Sec.  3506.  Whenever  any  guardian  or  curator  shall  sell  any  real  estate  be- 
longing to  his  ward  under  an  order  of  court,  he  shall  report  such  sale  to  the 
court  ordering  the  same  in  the  same  manner  as  executors  and  administrators 
are  required  by  law  to  report  sales  of  real  estate  made  by  them  for  the  pay- 
ment of  debts ;  and  such  sale,  if  approved  by  said  court,  shall  be  valid  to  all 
intents  and  purposes.  If  the  court  refuse  to  approve  the  report,  the  order 
of  sale  shall  thereupon  be  renewed,  and  the  same  proceedings  shaU  be  had  as 
upon  the  original  order." 

*'Sec.  3509.  When  it  shall  appear  that  it  would  be  for  the  benefit  of  a  ward 
that  his  real  estate,  or  any  part  thereof,  be  sold  or  leased  and  the  proceeds 
put  on  interest,  or  Invested  in  productive  stocks,  or  in  other  real  estate,  his 
guardian  or  curator  may  sell  or  lease  the  same  accordingly  upon  obtaining 
an  order  for  such  sale  or  lease  from  the  court  of  probate  of  the  county  in 
which  such  real  estate  or  the  greater  part  thereof  shall  be  situate. 

"Sec.  3510.  To  obtain  such  order,  the  guardian  or  curator  shall  present  to 
the  court  a  petition  setting  forth  the  condition  of  the  estate  and  the  facts  and 
circumstances  on  which  the  petition  is  founded. 
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*'Sec  3511.  If,  after  a  full  examination  on  the  oath  of  creditable  and  disin- 
terested witnesses,  it  appears  to  the  court  that  it  would  be  for  the  benefit  of 
the  ward  that  the  real  estate,  or  any  part  of  it,  should  be  sold  or  leased,  the 
court  may  make  an  appropriate  order  for  such  sale  or  lease,  under  such  reg- 
ulations and  conditions,  subject  to  the  provisions  of  this  chapter  in  relation 
to  the  sale  of  real  estate  of  minors,  as  the  court  shall  consider  suited  to  the 
case,  first  requiring  the  guardian  or  curator  to  enter  into  good  and  sufficient 
bonds  to  make  such  leases  and  conduct  such  sales  with  fidelity  to  the  inter- 
est of  his  ward,  and  faithfully  to  account  for  the  proceeds  of  such  sales  and 
leases  according  to  law  and  as  the  order  of  the  court  may  require." 

[1]  Counsel  have  very  ably  argued  the  question  whether  this  lease 
was  made  under  the  provisions  of  section  35Q2  or  sections  3509  to 
3511  of  Mansfield's  Digest.  The  conclusions  we  have  reached  make 
it  unnecessary  to  determine  that  question.  The  lease  filed  as  a  part 
of  the  complaint  fails  to  show  that  it  was  ever  authorized  or  approved 
by  any  court,  the  only  approval  indorsed  thereon  having  been  made 
by  the  Secretary  of  the  Interior.  The  record  shows  that  the  form 
of  the  lease  used  was  one  which  had  been  prepared  under  section  72  of 
the  act  of  July  1,  1902  (32  Stat.  726,  c.  1375),  which  required  the  ap- 
proval of  leases  to  be  made  by  the  Secretary  of  the  Interior ;  the  pro- 
vision of  the  act  of  March  3,  1905,  which  declares  that  "no  lease  made 
by  a  guardian  without  the  approval  of  the  court  having  jurisdiction 
shall  be  valid  or  enforceable,"  evidently  having  been  overlooked.  That 
the  approval  of  the  Secretary  of  the  Interior  was  not  necessary  when 
the  lease  is  approved  by  the  court  has  been  expressly  decided  by  this 
court  in  Morrison  v.  Burnette,  154  Fed.  617,  83  C.  C.  A.  391. 

[2]  In  addition  to  what  has  been  said,  it  is  important  to  notice  that 
the  construction  placed  upon  the  sections  of  Mansfield's  Digest,  herein- 
before set  out,  by  the  Supreme  Court  of  the  state  of  Arkansas  before 
these  statutes  were  adopted  for  the  Indian  Territory,  had  been  uni- 
form that  a  deed  or  lease  by  the  guardian  of  a  minor,  without  ap- 
proval by  the  probate  court  having  jurisdiction  of  the  subject-matter, 
is  void,  and  that  no  title  or  estate  passed  until  it  was  confirmed  by  the 
court.  Guynn  v.  McCauley,  32  Ark.  97;  Reid  v.  Hart,  45  Ark.  41; 
Ambleton  v.  Dyer,  53  Ark.  224,  13  S.  W.  926;  Alexander  v.  Hardin, 
54  Ark.  480,  16  S.  W.  264.  All  of  these  cases  had  been  decided  by 
the  highest  court  of  the  state  of  Arkansas  prior  to  the  adoption  of 
these  statutes  for  the  Indian  Territory.  The  law  is  well  settled  that, 
when  a  statute  of  another  state  is  adopted,  the  presumption  is  that 
the  construction  which  had  been  theretofore  placed  upon  it  by  the 
highest  judicial  tribunal  of  the  original  state  is  adopted  with  it.  Brown 
V.  Walker,  161  U.  S.  591,  16  Sup.  Ct.  644,  40  L.  Ed.  819;  Willis  v. 
Eastern  Trust  &  Bank  Co.,  169  U.  S.  295,  18  Sup.  Ct.  347,  42  L.  Ed. 
752;  Henrietta  M.  &  N.  Co.  v.  Gardner,  173  U.  S.  123,  19  Sup.  Ct. 
327,  43  L.  Ed.  637;  J.  M.  Robinson  &  Co.  v.  Belt,  187  U.  S.  41,  23 
Sup.  Ct.  16,  47  L.  Ed.  65 ;  Maki  v.  Union  Pacific  Coal  Co.,  187  Fed. 
389,  109  C.  C.  A.  221 ;  Blaylock  v.  Muskogee,  117  Fed.  125,  54  C.  C.  A. 
639 ;  Harrill  v.  Davis,  168  Fed.  187,  94  C.  C.  A.  47,  22  L.  R.  A.  ( N.  S.) 
1153. 

Robinson  &  Co.  v.  Belt,  supra,  was  a  case  which  arose  in  the  courts 
of  the  Indian  Territory  and  required  a  construction  of  one  of  the 
laws  in  Mansfield's  Digest    The  statute  having  been  construed  by  the 
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Supreme  G>urt  of  Arkansas  before  its  adoption  for  the  Indian  Ter- 
ritory, the  court  held: 

"In  adopting  this  law  with  respect  to  assignments,  the  courts  of  the  Indian 
Territory  are  also  bound  to  respect  the  decisions  of  the  Supreme  CJourt  of 
Arkansas  interpreting  that  law.  In  more  than  one  case  we  have  had  oc- 
casion to  hold  that,  if  a  foreign  statute  be  adopted  in  this  country,  the  deci- 
sions of  foreign  courts  in  the  construction  of  such  statute  should  be  consid- 
ered as  incorporated  into  it" 

In  the  Blaylock  Case,  which  also  arose  in  the  Indian  Territory,  this 
court  said  on  that  point: 

"The  more  reasonable  rule,  the  rule  sustained  by  the  Supreme  Court  and 
by  the  great  weight  of  authority,  undoubtedly  is  that  a  munlcipaUty  which  is 
investefl  with  the  power  and  charged  with  the  duty  to  malse  and  repair  its 
streets  and  sidewalks  is  liable  to  any  individual  for  the  injury  which  he  sus- 
tains from  its  negligence  in  the  exercise  of  this  power  or  in  the  discharge  of 
this  duty.  ♦  ♦  ♦  But  the  Supreme  Court  of  the  state  of  Arkansas  had 
adopted  and  affirmed  the  converse  of  this  rule  prior  to  the  enactment  in  the 
Indian  Territory  of  chapter  29  of  Mansfield's  Digest  of  the  Laws  of  Arkan- 
sas. ♦  ♦  ♦  The  adoption  of  a  statute  or  a  law  previously  in  force  in  some 
other  Jurisdiction  is  presumed  to  be  the  adoption  of  the  interpretation  thereof 
which  had  been  theretofore  placed  upon  it  by  the  Judicial  tribunal  whose  duty 
it  was  to  construe  it." 

As  the  record  fails  to  show  that  the  lease  to  the  defendants  was 
ever  authorized  or  approved  by  any  court  having  probate  jurisdiction 
in  the  Indian  Territory,  it  is  clearly  unenforceable  and  void. 

[3]  The  fact  that  the  divisions  of  the  court  as  originally  provided 
in  the  act  establishing  a  United  States  Court  in  the  Indian  Territory 
were  abolished  by  the  Act  of  March  1,  1895  (28  Stat  693),  and  three 
districts  established  in  lieu  of  them,  made  the  latter  the  successors  of 
the  former,  and  the  word  "division"  must  be  treated  as  amended  to 
read  "district."  If,  as  contended  by  counsel  for  appellees,  the  change 
from  divisions  to  districts  deprived  the  district  courts  of  all  jurisdic- 
tion in  those  matters,  then  the  provision  of  the  act  of  1905  requiring  the 
approval  of  the  court  exercising  probate  jurisdiction  would  be  mean- 
ingless. As  the  act  of  1905  was  enacted  after  the  change  from  divi- 
sions to  districts  had  been  made,  it  clearly  shows  that  the  intention  of 
Congress  was  to  invest  the  district  courts  with  such  jurisdiction. 

The  court  below  erred  in  sustaining  the  demurrer  to  the  complaint, 
and  the  cause  is  reversed,  with  directions  to  overrule  the  demurrer, 
with  leave  to  the  defendants  to  plead  further,  if  so  advised. 

NOTE. 

Iiease  of  Indian  Iiands. 

I.  In  Genebal. 

(U.  S.)  The  filing  of  a  copy  of  an  oil  and  gas  lease  executed  by  an  Indian  in 
Indian  Territory,  at  the  Indian  agency,  required  by  the  rules  of  the  Interior 
Department,  Is  merely  for  administrative  purposes,  and  does  not  charge  a  sub- 
sequent purchaser  of  the  land  with  constructive  notice  of  such  lease,  especially 
where  Congress  had  previously  provided  for  the  recording  of  such  instnunents 
and  designated  the  places  of  record.  Decree,  Shulthis  v.  MacDougal  (C.  C) 
162  Fed.  331,  affirmed.— Shulthis  V.  McDougal,  170  Fed.  520,  05  a  O.  A.  615; 
BerryhiU  v.  Shulthis,  Id. 
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(U.  S.)  The  government  had  no  right  to  sue  to  set  aside  an  Indian  minor's 
mineral  lease  of  his  allotment  where  the  minor  had  redated,  re-executed,  and 
extended  the  lease  after  arriving  at  majority. — United  States  v.  Wright,  197 
Fed.  297, 116  C.  C.  A.  659. 

(U.  S.)  Overlapping  mineral  leases  of  Quapaw  Indian  lands  for  not  longer 
than  10  years,  though  not  intended  to  operate  as  a  surrender  of  earlier  ones, 
held  not  invalid  under  Indian  Appropriation  Act  June  7,  1897. — United  States 
V.  Noble,  197  Fed.  292, 116  0.  C.  A.  654,  affirming  decree  (C.  C.)  Same  v.  Abrams, 
181  Fed.  847. 

(U.  S.)  Where  a  lessee  under  an  Indian  gas  lease  forfeited  the  same  for 
failure  to  drill  the  well  required  within  12  months,  but  did  not  avail  Itself  of 
the  right  to  prevent  a  forfeiture  by  paying  $1  an  acre  as  authorized  by  the 
lease,  the  United  States  could  not  recover  such  sum  in  an  action  on  the  lessee's 
bond.— United  States  v.  Comet  Oil  &  Gas  Co.,  202  Fed.  849,  121  C.  C.  A.  157. 

(N.  Y.)  Of  two  persons  to  whom  an  Indian  leased  the  same  land  prior  to  the 
passage  of  18  Stat.  c.  90,  authorizing  the  Seneca  Nation  of  New  York  Indians 
to  lease  certain  lands,  and  confirming  existing  leases,  the  one  receiving  the 
first  lease  has  the  better  title. — Ryan  v.  Knorr,  19  Hun,  540. 

(N.  Y.)  A  Seneca  Indian,  residing  on  the  reservation  in  New  York,  leased 
a  piece  of  land  on  the  reservation.  Such  leases,  if  not  valid  when  made,  were 
validated  by  Act  Cong.  Feb.  19,  1875.  The  lessee  assigned  the  lease,  and  took 
from  the  assignee  a  mortgage  on  the  buildings  on  the  land.  Held,  in  a  suit 
to  foreclose,  that  defendant  could  not  attack  the  validity  of  the  lease. — Shee- 
han  V.  Mayer,  41  Hun,  609. 

(N.  Y.)  The  state  Legislature  has  not  power  to  authorize  leases  of  Indian 
lands.— Buffalo,  R.  &  P.  R.  Co.  v.  Lavery,  75  Hun,  396,  27  N.  Y.  Supp.  443. 

(N.  Y.)  A  Seneca  Indian,  in  possession  of  lands  on  reservation  which  had 
been  occupied  by  him  and  his  Indian  predecessors  for  upwards  of  40  years,  has 
no  title  to  the  oil  and  gns  in  the  lauds  as  against  the  holder  of  a  lease  granted 
in  1910  by  the  Council  of  the  Seneca  Nation  and  ratified  by  Act  Cong.  Feb.  21, 
1911,  and  conveying  the  exclusive  right  to  operate  for  oil  and  gas  within  the 
reservation. — Reservation  Gas  Co.  v.  Snyder,  150  N.  Y.  Supp.  216. 

(Okl.)  The  validity  of  a  lease  for  a  term  of  five  years  for  agricultural  pur- 
poses of  an  allotment  by  a  citizen  of  the  Creek  Nation,  dated  September  11, 
1902,  is  not  affected  by  one  or  more  void  leases  made  by  said  allottee  either 
before  or  after  its  execution, — Whitham  v.  Lehmer,  98  Pac  351. 

(Okl.)  A  lease  by  a  Creek  citizen  of  his  allotment  for  agricultural  purposes 
for  five  years  is  not  rendered  void  by  a  subsequent  lease  for  one  year  to  the 
assignee  of  the  first  lease,  beginning  with  the  expiration  thereof,  where  the 
first  lease  contains  no  stipulation  or  obligation  to  renew,  and  it  is  not  shown 
that  the  second  lease  was  executed  by  reason  of  any  stipulation  contained  in 
the  first,  or  agreement  by  the  parties  at  the  time  of  its  execution,  or  that  the 
second  lease  was  part  of  the  transaction  resulting  in  the  first,  or  that  such 
leases  were  made  with  intent  to  avoid  Creek  Supplemental  Treaty  (Act  June 
30,  1902,  c.  1523,  32  Stat  504)  §  17,  permitting  a  Creek  citizen  to  lease  his  al- 
lotment for  agricultural  purposes  for  a  period  of  not  more  than  five  years. — 
Williams  v.  Williams,  98  Pac.  909. 

(OkL)  A  lease  is  an  "alienation  of  lands,"  within  Act  April  21,  1904,  c.  1402, 
33  Stat  204,  providing  that  all  restrictions  on  the  alienation  of  lands  of  all  al- 
lottees of  the  Five  Civilized  Tribes  shall  be  removed. — Eldred  v.  Okmulgee 
Loan  &  Trust  Co.,  98  Pac.  929. 

(Okl.)  In  an  action  by  the  holder  of  an  oil  and  gas  lease  from  a  Cherokee 
allottee  against  the  allottee  and  the  holders  of  a  subsequent  lease,  approved 
by  the  Secretary  of  the  Interior,  to  have  the  subsequent  lessees  declared  trus- 
tees for  the  benefit  of  plaintiff,  evidence  held  to  sustain  finding  that  the  peti- 
tion was  without  equity,  and  that  plaintiff  was  not  entitled  to  the  relief  sought. 
— Alluwee  Oil  Co.  v.  Shufflln,  124  Pac  15. 

(Okl.)  Where  restrictions  on  alienation  were  removed  from  a  Cherokee 
allottee  pending  approval  by  the  Secretary  of  the  Interior  of  a  mining  lease 
executed  by  the  allottee  to  defendant,  whereupon  his  protest  against  the  ap- 
proval of  the  lease  was  denied  and  the  lease  approved,  he  was  not  entitled  to 
have  the  same  set  aside  as  a  cloud  on  his  titie. — Almeda  Oil  Co.  v.  Kelley,  130 
Pac  931,  35  OkL  525. 
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II.  Power  to  Lease. 

(U.  S.)  Where  under  act  of  Confess  lands  are  allotted  to  Indians  in  several- 
ty, and  the  act  provides  that  Indians  so  receiving  lands  shall  become  citizens 
of  the  United  States,  and  be  entitled  to  the  rights  of  such  citizens,  and  forbids 
the  alienation  of  such  lands,  leases  thereof  obtained  from  the  Indians  are  void. 
—Beck  V.  Flournoy  Live  Stock  &  Real  Estate  Co.,  12  C.  C.  A.  497,  65  Fed.  30, 
27  U.  S.  App.  618. 

(U.  S.)  leases  by  Omaha  and  Winnebago  Indians  of  lands  allotted  to  them 
in  severalty  are  void. — United  States  v.  Flournoy  Live  Stock  &  Real  Estate  Co. 
(C.  C.)  69  Fed.  886. 

(IT.  S.)  leases  by  Indians  of  lands  allotted  them  in  severalty  are  void,  and 
neither  such  leases  nor  occupancy  and  planting  of  crops  on  the  lands  give 
the  occupants  any  right  to  restrain  the  government  officers  from  removing 
them.— Pilgrim  v.  Beck  (C.  C.)  69  Fed.  895. 

(U.  S.)  The  treaty  of  October  2,  1863,  between  the  United  States  and  the 
Chippewa  Indians  provided  that  there  should  be  set  apart,  from  the  tract 
thereby  ceded,  a  certain  reservation  for  tlie  chief.  Held,  that  the  chief  there- 
by became  vested  with  such  a  title  or  interest  in  the  reservation  that,  on  selec- 
tion being  made,  he  could  lease  the  same  without  approval  of  the  Secretary  of 
the  Interior. — Meehan  v.  Jones  (C.  C.)  70  Fed.  453. 

(U.  S.)  By  treaty  of  1855  (10  Stat  1116)  a  certain  district  within  the  Indian 
Territory  was  set  off  to  the  (lioc-taw  and  Chickasaw  Nations,  to  be  held  in 
common,  under  the  control  of  the  tribal  organizations  in  the  district  of  its  own 
Jurisdiction.  By  Act  Chickasaw  National  Legislature,  passed  1886  (Laws 
Chickasaw  Nation,  p.  188),  any  resident  citizens  (not  less  than  three)  were  au- 
thorized to  form  a  con>orate  company  to  engage  in  developing  coal  mines. 
This  act  was  amended  September  24,  1887  (Laws  Cliickasaw  Nation,  p.  190),  so 
as  to  include  petroleum,  natural  gas,  and  asphaltum.  Reservation  of  all  lands 
containing  deposits  of  such  minerals  was  made  by  Act  Cong.  June  28,  1898, 
c.  517,  §  1.'?,  30  Stat.  498,  which  required  payment  of  royalties  for  the  benefit 
of  the  Indians;  and  the  Chickasaw  statute  also  provided  that  after  the  forma- 
tion of  the  company,  and  on  compliance  with  such  statute,  the  corporation  was 
authorized  to  contract  with  capitalists  to  develop  and  work  the  mines.  Held^ 
that  such  acts  impliedly  authorized  the  leasing  of  coal  and  oil  lands  allotted  to 
such  Indians  for  a  limited  period  for  the  tribal  or  individual  benefit  of  such 
Indians,  and  that  such  leases  were  not  void  on  their  face. — (C.  C.)  McBride  v. 
FaiTington,  131  Fed.  797,  Judgment  affirmed  149  Fed.  114,  79  C.  C.  A.  56. 

(U.  S.)  Rev.  St  §  2116  (Comp.  St.  1913,  §  4100),  provides  that  no  purchase, 
grant,  lease,  or  other  conveyance  of  land  from  any  Indian  nation  or  tribe  of 
Indians  shall  be  valid,  unless  the  same  be  made  by  treaty  or  convention  en- 
tered into  pursuant  to  the  Constitution ;  but  Act  Cong.  March  1,  1889,  c.  333, 
25  Stat  784,  repealed  all  laws  previously  existing  intended  to  prevent  the 
Chickasaw  Nation  from  lawfully  making  leases  for  mining  coal  for  a  period 
not  exceeding  10  years.  Held,  that  leases  executed  by  the  national  secretary 
of  the  Chickasaw  Nation,  in  October,  1890,  for  the  mining  of  coal  and  other 
minerals,  were  valid,  so  far  as  they  authorized  the  mining  of  coal  for  a  period 
not  exceeding  10  years.  Judgment  (C.  C.)  131  Fed.  797,  affirmed. — McBride  v. 
Farrington,  149  Fed.  114,  79  C.  C.  A.  56. 

(U.  S.)  An  Indian  who  has  taken  his  pro  rata  share  of  the  land  of  his  na- 
tion may  plat  it  into  a  townsite,  and  lease  it. — Capital  Townsite  Co.  v.  Fox,  90 
S.  W.  614,  6  Ind.  T.  223,  affirmed  Stanclift  v.  Same,  152  Fed.  697,  81  C.  C.  A. 
623. 

(U.  S.)  Under  Act  June  30,  1902,  e.  1323,  §  17,  32  Stat.  504,  which  provides: 
"Creek  citizens  may  rent  their  allotments  for  strictly  nonmineral  purposes  for 
a  term  not  to  exceed  one  year  for  grazing  purposes  only  and  for  a  period  not 
to  exceed  five  years  for  agricultural  purposes.  ♦  ♦  ♦  Any  agreement  or 
lease  of  any  kind  or  character  violative  of  this  paragraph  shall  be  absolutely 
void  and  not  susceptible  of  ratification  in  any  manner,  and  no  rule  of  estoppel 
shall  ever  prevent  the  assertion  of  Its  invalidity" — a  lease  for  two  years  of  such 
allotted  lands,  purporting  to  be  for  agricultural  purposes,  but  shown  to  liave 
been  in  fact  for  grazing  purposes,  although  not  made  by  the  allottees,  bat  by 
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one  claiming  under  them,  is  void,  and  its  validity  may  be  denied  by  the  lessee. 
—Muskogee  Land  Co.  v.  MulUns,  165  Fed.  179,  91  C.  C.  A.  213,  16  Ann.  Cas. 
387. 

(U.  S.)  An  oil  lease  given  by  an  allottee  of  the  Creek  Indian  nation  held 
valid,  although  at  the  time  it  was  executed  the  lessor  was  confined  in  the  pen- 
itentiary and  had  never  seen  the  land,  and  was  not  aware  nor  informed  of  the 
fact  that  valuable  oil  wells  had  been  drilled  within  two  miles  of  the  property ; 
it  appearing  that  the  terms  of  the  lease  were  not  inequitable  nor  the  considera- 
tion inadequate  as  compared  with  other  leases  on  land  in  the  vicinity  made  at 
about  the  same  time,  and  In  view  of  the  approval  of  the  lease  by  the  Secretary 
of  the  Interior  upon  the  report  of  agents  who  visited  and  examined  the  land. — 
Moore  v.  Sawyer,  167  Fed.  826. 

(U.  S.)  A  Quapaw  Indian  allottee,  having  leased  her  allotment  for  mining 
purposes  for  10  years,  under  Act  Cong.  March  2,  1895,  and  Act  Cong.  June  7, 
1897,  was  not  precluded  from  canceling  the  lease  by  mutual  agreement  and 
making  a  new  one  for  another  term. — United  States  v.  Abrams,  IM  Fed.  82, 
114  C.  a  A.  160,  affirming  Judgment  (C.  C.)  181  Fed.  847. 

(U.  S.)  Conferring  rights  of  majority,  conformably  to  a  state  statute,  on  a 
minor  Indian  allottee  so  as  to  authorize  him  to  make  a  lease.  Is  beyond  the 
power  of  an  Oklahoma  district  court,  notwithstanding  removal  of  restrictions 
on  alienation  by  Indian  allottees  by  Act  May  27,  1908,  §§  1,  4,  in  view  of  sec- 
tions 2  and  6  of  the  act  defining  minors. — ^Truskett  v.  Closser,  35  Sup.  Ct  385, 
236  U.  S.  223,  59  L.  Ed. . 

(Dak.)  The  territory  in  which  I>eadwood  is  situated  was,  under  the  treaty 
with  the  Sioux  Indians,  proclaimed  February  24,  18G9,  from  that  date  and  until 
February  28,  1877,  a  part  of  an  Indian  reservation,  and  during  such  time  no 
rights  whatever  therein  could  be  acquired  by  any  settler.  Held,  that  a  con- 
tract by  which  during  that  time  one  undertook  to  lease  to  another  certain  lots 
in  Deadwood  was  illegal  and  absolutely  void,  and  that  an  action  for  possession 
on  the  ground  that  defendant  was  a  tenant  thereunder,  holding  over,  would  not 
Ue.— Uhlig  V.  Garrison,  2  Dak.  71,  2  N.  W.  253. 

(Ind.  T.)  The  right  of  a  member  of  the  Chickasaw  Nation  to  occupy  a  por- 
tion of  the  common  lands  Is  an  estate  sufficient  to  support  a  lease  of  such  por- 
Uon.— Wllcoxen  v.  Hybarger  (Indian  Ter.)  38  S.  W.  669.  1  Ind.  T.  lliH. 

(Ind.  T.)  Since  the  Atoka  Agreement  between  the  Choctaw  and  the  Chick- 
asaw Tribes  of  Indians  permits  an  allottee  of  land  to  lease  it  for  five  years 
by  a  written  lease  properly  recorded,  a  lease  of  lands  in  the  Chickasaw  Nation 
by  Choctaw  Indians  for  five  years,  executed  after  the  Atoka  Agreement,  could 
not  be  avoided  on  the  ground  that  the  Chickasaw  law  provided  that  no  lease 
should  be  valid  for  a  longer  term  than  one  year. — Joines  v.  Robinson,  76  S. 
W.  107,  4  Ind.  T.  556. 

(Ind.  T.)  The  Curtis  act,  entitled  "An  act  for  the  protection  of  the  people 
of  Indian  Territory"  (Act  June  28,  1898,  c.  517,  §  16,  30  Stat.  501),  provides 
that  any  citizen  In  possession  of  such  lands  as  would  be  his  reasonable  share 
of  the  lands  of  his  nation  or  tribe  may  rent  them  until  allotment  has  been 
made,  and  section  23  (30  Stat  504)  provides  that  individuals  may  rent  their 
proportionate  share  of  tribal  lands  until  allotments  are  made.  Rev.  St.  U. 
S.  §  2118  (U.  S.  Comp.  St.  1913,  §  4108),  provides  that  every  person  who  makes 
a  settlement  on  any  land  belonging  to  any  Indian  tribe,  or  surveys  it,  or  at- 
tempts to  designate  boundaries,  shall  be  subject  to  a  certain  penalty,  and  the 
Curiis  act  provides  for  the  laying  off  of  towns  under  the  direction  of  the  Sec- 
retary of  the  Interior.  IJ(Hd  that,  inasmuch  as  section  2118  was  intended  to 
prevent  wliite  men  from  settling  Indian  lands,  and  the  provision  of  the  Curtis 
act  In  regard  to  laying  off  towns  applies  only  to  the  laying  off  and  incorpora- 
tion of  a  legal  subdivision,  a  Chickasaw  Indian  in  possession  of  his  prospective 
allotment  has  a  right  to  lay  out  a  town  and  rent  lots  on  such  allotment,  no 
political  or  legal  subdivision  being  created. — United  States  v.  Lewis,  76  S.  W. 
299,  5  Ind.  T.  1. 

(Ind,  T.)  The  Indian  Appropriation  Act  of  1895  (28  Stat  907)  ratifies  the 
allotments  of  land  to  the  Quapaw  Indians  by  act  of  the  council  of  that  nation 
of  March  23,  1893,  and  defines  the  rights  of  the  allottees  thereunder.  The 
Indian  Appropriation  Act  of  June  7,  1897  (chapter  3,  30  Stat  72),  ^lables  al- 
lottees of  land  in  the  Quapaw  Agency  to  lease  their  land  for  the  term  of  three 
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years.    Held,  that  a  lease  of  such  lands  for  two  years,  made  March  3,  1898, 
to  begin  March  1,  1901,  was  valid,  though  made  to  one  holding  under  a  three-  _ 
year  lease  from  March,  1898.— Moore  v.  Girten,  82  S.  W.  84^  5  Ind.  T.  384. 

(Ind.  T.)  The  Curtis  Bill  (30  Stat  495,  c.  517),  relative  to  aUotment  of 
Indian  lands,  provided.  In  section  16,  that,  "where  any  citizen  shall  be  In  pos- 
session of  only  such  amount  of  agricultural  or  grazing  land  as  would  be  bis 
Just  and  reasonable  share  of  the  lands  of  his  nation  or  tribe  and  that  to 
which  his  wife  and  minor  children  are  entitled,  he  may  continue  to  use  the 
sjinie  or  receive  the  rents  thereon  until  allotment  has  been  made  to  him.** 
J  J  eld,  that  a  lease  of  such  lands  by  an  Indian  to  a  citizen  of  the  United  States 
was  good  until  the  allotment  took  place. — Choctaw,  O.  &  G.  R.  Co.  v.  Bond, 
98  S.  W.  335. 

(Mo.)  A  lease  of  land  in  Indian  Territory  by  the  Cherolsee  Nation,  in  vio- 
lation of  Act  Cong.  June  30,  1834  (Rev.  St  U.  S.  §  2116  [U.  S.  Comp.  St  1913, 
§  41001),  providing  that  no  lease  of  lands  from  any  Indian  nation  or  tribe 
of  Indians  "shall  be  of  any  validity  in  law  or  equity,  unless  the  same  is  made 
by  treaty  or  convention  entered  into  pursuant  to  the  Constitution,'*  is  void. — 
Cherokee  Strii)  Live  Stock  Ass'n  v.  Cass  Land  &  Cattle  Co.  (Mo.  Sup.)  40  S. 
W.  107,  138  Mo.  394. 

(\.  Y.)  Act  Cong.  Feb.  19,  1875,  authorized  an  appointment  of  commission- 
ers for  the  Seneca  Nation  of  New  York  Indians,  and  provided  for  the  release 
of  their  lands  within  their  reservation  and  for  the  confirmation  of  existing 
leases.  Prior  to  that  time  there  had  been  no  authority  given  to  such  nation  to 
lease  their  land.  Held,  that  the  leases  given  to  any  white  i>erson  prior  to  that 
time  were  invalid. — Baker  v.  Johns,  38  Hun,  625. 

(N.  Y.)  Act  Cong.  1802,  a  13,  §  12,  2  Stat  139,  declares  that  no  purchase, 
grant,  lease,  or  other  conveyance  of  lands  from  any  Indian  or  nation  to  a 
white  man  within  the  bounds  of  the  United  States  shall  be  valid,  in  law  or 
etiulty,  unless  made  by  treaty  or  convention  entered  Into  pursuant  to  the  Con- 
stitution. Act  June  14,  1862,  c.  101,  §  1,  12  Stat  427  (U.  S.  Comp.  St  1913,  § 
4109)  authorizes  the  allotment  of  reservation  lands  to  individual  Indians 
desirous  of  adopting  civilized  life.  Members  of  the  Seneca  Nation  having 
leased  a  large  part  of  their  reservation  to  whites,  with  the  approval  of  the 
nation,  in  violation  of  the  act  and  the  property  so  leased  having  been  sub- 
stantially improved  by  the  building  of  villages,  etc.,  thereon.  Act  Cong.  Feb. 
19,  1875,  was  passed,  validating  such  leases ;  and  section  3  provided  that  all 
leases  of  land  in  such  villages  in  which  Indians,  as  individuals,  and  the  Sen- 
eca Nation,  or  persons  claiming  under  them,  are  lessors,  should  be  valid  and 
binding  for  five  years  from  the  date  of  the  enactment  unless  they  should 
earlier  expire,  and  at  the  end  of  such  period,  or  the  maturity  of  said  leases, 
title  should  be  reinvested  in  the  nation,  subject  to  the  condition  that  a  new 
lease  should  be  given  by  the  nation  to  the  white  lessee  for  a  period  of  12 
years;  and  by  Act  Cong.  Sept  30,  1890,  the  renewable  period  of  such  leases 
was  extended  to  99  years.  Held,  that  though  the  act  of  1875  was  in  contra- 
vention of  the  treaty  made  with  the  Six  Nations  November  11,  1794  (7  Stat 
44,  art.  2),  guarantying  to  the  Indians  incontestable  title  to  reservation  lands« 
yet,  since  the  United  States  was  the  ultimate  owner  of  sudi  lands,  the  act 
superseded  the  treaty  provisions,  and  hence  a  lease  of  reservation  lands  ex- 
ecuted by  the  nation  March  9,  1880,  for  12  years,  and  renewed  to  an  assignee 
of  the  lessee  for  99  years,  April  28,  1892,  was  vaUd.  Judgment  61  N.  Y.  Supp. 
281,  45  App.  Div.  339,  affirmed.— Shongo  v.  Miller,  62  N.  E.  1100,  169  N.  Y. 
586. 

(Ohio)  A  lease  of  lands  within  an  Indian  reservation,  the  lessor  making 
title  under  an  Indian,  is  void  under  the  United  States  statute  of  1802,  for- 
bidding a  lease  of  such  lands. — Chaffee  v.  Garrett,  6  Ohio,  421. 

(Okl.)  Act  Feb.  28,  1891,  c.  3a3,  §  3,  26  Stat  795  (U.  S.  Comp.  St  1913,  § 
4218)  does  not  authorize  the  leasing  of  lands  within  the  Indian  allotment  un- 
less it  appears  to  the  Secretary  of  the  Interior  that  the  allottee  cannot,  be- 
cause of  disability,  personally  improve  his  allotment  or  any  part  thereof. — 
Williams  v.  Steinmetz,  82  Pac.  986,  16  Okl.  104. 

(Okl.)  Under  Creek  Supplemental  Treaty  (Act  June  30,  1902,  c.  1323,  32 
Stat  504)  §  17,  a  Creek  citizen  may  lease  his  allotment  for  agricultural  pur- 
poses for  five  years*— Williams  v.  Williams,  98  Pac.  909. 
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(Okl.)  An  oil  and  gas  lease  is  an  ''alienation  of  land*'  within  the  inhibition 
of  Original  Agreement  (Act  March  1,  1901,  c.  675)  S  7,  31  Stat  849,  providing 
that  lands  shall  not  be  alienable  by  the  allottee  or  his  heirs  at  any  time  be- 
fore five  years  from  the  ratification  of  the  Agreement,  except  with  the  ap- 
proval of  the  Secretary  of  Interior ;  and,  where  made  of  the  homestead  of  a 
deceased  citizen  by  blood  of  the  Creek  Nation,  by  her  heir  before  expiration 
of  the  five  years,  is  void. — Barnes  v.  Stonebraker,  113  Pac.  903. 

(Okl.)  An  agricultural  lease  of  restricted  lands  made  since  statehood  by  a 
Choctaw  Indian  in  violation  of  the  Atoka  Agreement  approved  by  Act  CJong. 
June  28,  1898,  c.  517,  30  Stat  495,  as  modified  by  Act  Cong.  April  26,  1906,  c. 
1876,  34  Stat  137,  is  void,  and  its  validity  may  be  questioned  by  the  grantee 
of  the  allottee  under  deed  made  after  the  restrictions  were  removed.— -Chap- 
man V.  Siler,  120  Pac.  608. 

(Okl.)  Under  Supplemental  Agreement  June  30,  1902,  {  17,  a  Creek  may 
rent  his  homestead  for  five  years  for  agricultural  purposes. — Groom  v.  Wright, 
121  Pac  215,  30  Okl.  652. 

(Okl.)  Under  Act  Cong.  June  7,  1897,  modifying  Act  March  2,  1895,  a 
Quapaw  Indian  may  lease  his  allotted  land  for  farming  purposes  for  not  ex- 
ceeding three  years,  or  for  mining  or  business  purposes  not  exceeding  ten 
years,  without  approval  of  the  Secretary  of  the  Interior,  except  where  he  is 
incompetent  to  properly  manage  his  allotment. — Tidwell  v.  Dobson,  131  Pac. 


(Okl.)  A  one-half  blood  Creek  Indian  can  make  a  valid  lease  of  her  home- 
stead.—Darnell  V.  Hume,  140  Pac.  775,  40  Okl.  66a 

(Okl.)  Under  Act  Cong.  June  28,  1898,  and  Act  Cong.  June  27,  1908,  a  lease 
executed  by  a  Choctaw  Indian  pending  a  prior  valid  lease,  but  which  does  not 
exceed  In  the  aggregate  the  term  of  five  years  from  the  date  of  the  new  lease, 
is  valid. — Gladney  v.  Richardson,  143  Pac.  683. 

(OkL)  Under  Act  Cong.  March  3,  1905,  a  guardian's  lease  of  allotted  lands 
without  approval  of  the  proper  United  States  court  is  void. — Walker  v.  Mc- 
Kemle,  145  Pac  359. 

(Wash.)  A  lease  of  Indian  lands  to  a  white  man  without  the  consent  of 
the  Indian  agent  and  the  Commissioner  of  Indian  Affairs,  and  without  au- 
thorization by  act  of  Congress  or  treaty  regulation,  was  void. — Coey  v.  Low, 
77  Pac  1077,  36  Wash.  10. 

III.  Statutory  Provisions. 

(U.  S.)  The  provision  of  Curtis  Act,  S  16,  30  Stat  495,  making  it  unlawful 
for  any  person,  after  the  passage  of  the  act,  to  receive  any  royalty  on  oil, 
coal,  or  other  mineral,  or  rents  on  any  lands  or  property  belonging  to  any  one 
of  the  tribes  or  nations  of  the  Indian  Territory,  with  certain  exceptions,  and 
requiring  such  royalties  and  rents  to  be  paid  into  the  treasury  of  the  United 
States  to  the  credit  of  the  tribe  entitled  thereto,  is  not  retrospective  in  its 
operation,  and  does  not  affect  royalties  due  to  lessors  under  valid  existing 
coal  leases  at  the  date  of  the  passage  of  the  act — ^Atoka  Coal  &  Mining  Co.  v. 
Adams,  104  Fed.  471,  43  C.  C.  A.  651. 

(Ind.  T.)  The  law  of  the  Choctaw  Nation  (Oct  28,  1887)  requiring  all  per- 
sons, not  citizens  of  the  Nation,  owning  houses  for  the  purpose  of  renting  them, 
to  dispose  of  them  within  a  certain  time,  does  not,  as  between  the  parties, 
neither  of  whom  is  a  citizen  of  the  Nation,  invalidate  a  lease  of  property  held 
in  violation  of  such  law. — G.  W.  Walker  Trading  Co.  v.  Grady  Trading  Co., 
39  S.  W.  354,  1  Ind.  T.  191. 

(Ind.  T.)  The  Dawes  agreement,  abrogating  all  mining  leases  made  by  any 
person  or  corporation  with  members  of  the  Choctaw  or  Chickasaw  Nations, 
and  directing  that  coal  mines  then  in  operation  should  thereafter  be  operated 
under  the  supervision  of  the  Secretary  of  the  Interior,  and  that  the  royalties 
should  be  paid  into  the  United  States  treasury,  etc.,  and  the  act  of  Congress 
of  June  28,  1898,  known  as  the  "Curtis  Bill"  (section  16),  declaring  it  to  be  un- 
lawful for  any  person,  after  the  passage  of  the  act,  except  as  therein  provided, 
to  claim,  demand,  or  receive  any  royalty  on  certain  minerals,  and  requiring 
that  royalties  should  thereafter  be  paid  into  the  treasury  of  the  United  States 
to  the  credit  of  the  tribe,  etc.,  did  not  affect  the  rights  of  individual  citizens 
of  the  Choctaw  Nation  to  royalties  earned  and  payable  when  the  act  was 
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passed,  nor  destroy  the  right  of  action  for  enforcing  the  same. — Sonthwestem 
Coal  &  Improvement  Co.  v.  McBride,  54  S.  W.  1099,  3  Ind.  T.  223. 

(N.  Y.)  The  act  of  Congress  of  1875,  as  to  leases  of  lands  of  the  Senecas, 
superseded  prior  treaties. — Ryan  v.  Knorr,  19  Hun,  540. 

(N.  C.)  The  act  of  1824,  by  which  the  long  leases  for  years  made  by  the 
Tuscarora  Indians  were  for  certain  purposes  made  real  estate,  has  no  efltect 
ui)on  the  reversions  expectant  on  those  terms. — Burnett  v.  Thompson,  51  N. 
C.  (6  Jones,  Law)  210. 

(Okl.)  Neither  the  Seminole  Agreement  of  December  16,  1897  (Act  July  1, 
1898),  nor  Act  Cong.  AprU  26,  1906,  forbids  the  adult  full-blood  heirs  of  a  de- 
ceased Seminole  allottee  from  leasing  for  five  years  lands  allotted  to  their 
deceased  ancestor. — Stout  v.  Simpson,  124  Pac.  754, 

(Okl.)  The  plenary  power  of  Congress  over  the  tribal  relations  and  lands 
of  the  Osage  Indians  could  not  be  so  limited  by  the  act  of  March  3,  1905,  ex- 
tending a  certain  approved  oil  and  gas  lease,  as  to  preclude  Congress  by  the 
enactment  of  June  28,  1906,  from  providing  how  and  to  whom  the  oil  and  gas 
royalties  of  the  allotted  lands  should  be  paid. — Leahy  v.  Indian  Territory 
Illuminating  Oil  Co.,  135  Pac.  416. 

(Utah)  Under  Act  Cong.  Feb.  28,  1891  (Supp.  Rev.  St  U.  S.  [2d  Ed.]  pp. 
897,  898),  providing  that  where  lands  are  occupied  by  Indians  "who  have 
bought  and  paid  for  the  same,"  and  are  not  needed  for  farming  purposes  nor 
desired  for  individual  allotments,  they  may  be  leased  by  authority  of  the 
council  of  the  Indians,  the  words  "bought  and  paid  for'*  are  not  a  limitation 
to  only  such  lands  as  have  been  actually  paid  for  In  cash,  or  to  those  which 
have  been  patented,  and  the  title  to  which  has  been  actually  parted  with  by 
tlie  United  States;  but  they  include  all  lands  which  have  been  purchased  by 
the  Indians,  either  by  the  payment  of  money,  or  by  exchange,  or  by  the  sur- 
render of  possession  of  other  property. — Strawberry  Valley  Cattle  Co.  v.  Chip- 
man,  13  Utah,  454,  45  Pac.  348. 

IV.  Supervision  by  Federal  Offxcers. 

(U.  S.)  The  action  taken  by  the  Secretary  of  the  Interior  upon  applications 
for  leases  for  mining  purposes  of  tribal  lands  in  the  Indian  Territory,  under 
Act  June  28,  1898,  c.  517,  30  Stat.  495,  authorizing  him  to  execute  such  leases, 
Is  a  matter  of  administration,  cognizable  solely  by  the  executive  department, — 
Cherokee  Nation  v.  Hitchcock,  23  Sup.  Ct.  115,  187  U.  S.  294,  47  L.  Ed.  183. 

(U.  S.)  Leases  of  allotments  of  Indian  minors  In  the  Indian  Territory  con- 
firmed and  approved  by  the  trial  courts  of  that  territory  since  April  26,  1900, 
are  not  subject  to  the  approval  or  disapproval  of  the  Secretary  of  the  Interior, 
but  the  orders  of  the  courts  confirming  the  same  are  final. — Morrison  v.  Bur- 
nette,  154  Fed.  617.  83  C.  C.  A.  391. 

(U.  S.)  The  statutory  requirement  that  leases  made  by  Indian  allottees  of 
the  Cherokee  and  other  civilized  tribes  In  the  Indian  Territory  should  be  sub- 
ject to  approval  by  the  Secretary  of  the  Interior  before  being  effective  con- 
ferred on  the  Secretary  only  the  power  of  approval  or  disapproval,  and  gave 
him  no  authority  to  Initiate  or  make  a  lease,  or  to  change  or  Ignore  Its  provi- 
sions, and  his  approval  of  an  assignment  of  a  lease,  made  without  the  consent 
of  the  lessor,  in  direct  violation  of  its  conditions,  did  not  validate  such  assign- 
ment.—Midland  Oil  Co.  V.  Turner.  179  Fed.  74,  102  C.  C.  A.  368,  modifying  de- 
cree, Turner  v.  Seep  (O.  C.)  167  Fed.  646;  Seep  v.  Spade,  179  Fed-  77,  102  a 
C.  A.  371. 

(U.  S.)  Act  June  28,  1898,  c.  517,  S  29,  30  Stat  505,  ratifying  a  previous 
agreement  made  with  the  Choctaw  and  Chickasaw  Tribes  of  Indians  April 
23,  1897,  provided.  Inter  alia,  that  the  coal  lands  of  the  tribes  should  be  under 
the  control  and  supervision  of  two  trustees,  who  should  perform  their  duties 
under  rules  prescribed  by  the  Secretary  of  the  Interior ;  that  each  lease  should 
include  960  acres  and  be  for  a  term  of  30  years ;  that  royalty  should  be  paid 
on  all  coal  produced  by  the  lessees  at  the  rate  of  15  cents  per  ton,  with  power 
in  the  Secretary  to  reduce  or  advance  such  royalty  where  deemed  to  the  best 
interest  of  the  Indians ;  that  on  each  lease  there  should  be  paid  annually  in  ad- 
vance $100  for  each  of  the  first  two  years,  $200  for  the  third  and  fourth  years, 
and  $500  for  the  fifth  and  each  following  year,  to  be  treated  as  advance  royal- 
ty and  credited  on  royalties  when  the  mine  was  developed,  and  that,  on  default 
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in  any  sucb  payment  for  60  days,  the  lease  should  become  null  and  void,  and 
the  payments  made  should  be  the  property  of  the  Indians.  On  May  22,  1900, 
and  December  6,  1907,  the  Secretary  promulgated  amended  regulations  requir- 
ing lessees  to  mine  on  each  lease  3,000  tons  the  first  year,  4,000  tons  the  sec- 
<md,  7,000  tons  the  third,  8,000  tons  the  fourth,  and  15,000  tons  the  fifth  and 
each  succeeding  year,  or  pay  the  royalties  on  such  quantities  if  not  mined,  and 
prescribing  that  a  fkUure  to  do  so  would  subject  the  lease  to  cancellation. 
Held,  that  the  Secretary  had  no  power  to  so  add  to  the  specific  requirements 
of  the  act,  which  act  of  his  was  not  a  regulation,  but  in  effect  an  amendment 
of  the  statute,  and  that  an  action  could  not  be  maintained  against  a  lessee  to 
enforce  payment  of  royalties  so  unlawfully  imposed, — ^United  States  v.  McMur- 
ray,  181  Fed.  723. 

(U.  S.)  Under  Act  April  26,  1906,  c.  1876,  §§  19,  20,  34  Stat.  144,  which  pro- 
vides  that  full-blood  Indians  of  either  of  the  Five  Civilized  Tribes  may  lease 
any  lands  other  than  homesteads  for  more  than  one  year,  but  that  such  leases 
must  be  in  writing  and  subject  to  the  approval  of  the  Secretary  of  the  Interior, 
and  can  be  made  only  under  such  rules  and  reflations  as  he  may  prescribe, 
it  is  competent  for  him  to  require  by  such  rules  and  regulations  that  all  pay- 
ments under  the  lease  shall  be  made  to  an  Indian  agent,  and  that  the  lessee 
shall  give  a  bond  to  the  United  States  to  secure  the  performance  of  the  lease, 
and  in  such  case  the  United  States  may  maintain  an  action  against  the  lessee 
and  his  surety  on  the  bond  for  breach  of  such  conditions* — United  States  v. 
Comet  Oil  &  Gas  Co.,  187  Fed.  674. 

(U.  S.)  Under  Act  July  1,  1902,  §  72,  a  mineral  lease  by  a  minor  Cherokee 
allottee  who  was  incompetent  to  contract  is  not  validated  by  the  approval  of 
the  Secretary  of  the  Interior. — Jennings  v.  Wood,  192  Fed.  507,  112  C.  C.  A. 
657. 

(U.  S.)  A  contract  by  which  the  lessee  In  an  Indian  oil  and  gas  lease  gave  to 
another  the  management  and  control  of  operations  thereunder  and  a  bene- 
ficial interest  therein  held  one  which,  under  the  regulations  and  the  terms 
of  the  lease,  was  Invalid  without  the  approval  of  the  Secretary  of  the  Interior. 
— Bamsdall  v.  Owen,  200  Fed.  519,  118  C.  C.  A,  623 ;  Same  v.  Delaware  Indian 
Oil  Co.,  200  Fed.  522,  118  C.  C.  A.  626. 

(D.  C.)  The  duty  of  canceling  a  lease  of  allotted  Indian  lands,  in  case  of 
forfeiture,  and  of  approving  another  lease,  has  been  imposed  by  Congress  upon 
the  Secretary  of  the  Interior;  and  his  Judgment  cannot  be  controlltnl  by  in- 
junction, in  the  absence  of  arbitraiy  conduct  on  his  part. — Wade  v.  Fisher, 
39  App.  D.  O.  245. 

(Kan.)  The  evidence  showed  that  R.,  holding  allotted  lands  on  an  Indian 
reservation,  made  a  contract  with  a  third  ix^rson  to  raise  and  crib  com  on  such 
lands,  and  afterwards  transferred  her  interest  in  the  crops  to  plaintiff,  who 
exercised  control  thereover.  The  crops  were  afterwards  levied  on  by  defend- 
ant as  the  property  of  R.  Held,  that  it  was  not  error  to  refuse  to  instruct  that 
the  lands  were  allotted,  and  that  plaintiff  never  had  legal  possession  thereof, 
and  that  his  contract  was  void,  when  an  instruction  was  given  that  such  con- 
tract was  void  as  a  lease,  becauae  allotted  lands  could  not  be  leased  without 
the  consent  of  the  Secretary  of  the  Interior,  and  such  consent  was  not  shown, 
— Burkhalter  v.  Nuzum,  61  Pac.  310,  9  Kan.  App.  885. 

(Mo.)  Under  Act  Cong.  May  28,  1830,  granting  land  to  the  Cherokee  Nation, 
and  providing  that  it  shall  revert  to  the  United  States  if  the  nation  becomes 
extinct,  the  nation  takes  a  qualified  fee,  with  a  possibility  of  reversion ;  and 
Rev.  St  U.  S.  §  2103  (U.  S.  Comp.  St  1913,  §  4087),  providing  that  no  contract 
entered  into  by  an  Indian  shall  be  valid  unless  ratified  by  the  Secretary  of 
the  Interior  and  the  Ck)mmissioner  of  Indian  Affairs,  does  not  apply  to  a  lease 
of  such  land  by  the  nation. — Cherokee  Strip  Live  Stock  Ass*n  v.  Cass  Land  & 
Cattle  Co.  (Sup.)  40  S.  W.  107, 138  Ma  394. 

(Okl.)  A  written  or  parol  lease  entered  into  between  the  plaintiff  and  the 
defendants,  without  the  consent  and  approval  of  the  Indian  agent  and  the 
Commissioner  of  Indian  Affairs,  for  the  pasturage  of  cattle  located  upon  the 
Kiowa,  Comanche,  and  Apache  Indian  reservations,  is  null  and  void,  and  th«*e- 
fore  no  action  can  be  maintained  thereon. — Light  v.  Ck>nover,  63  Pac  966,  10 
Okl.  732. 

(Okl.)  Where  a  party  holds  a  lease  of  Indian  lands  approved  by  the  Interior 
Department  and  providing  that  he  will  not  at  any  time  sublet  or  transfer  any 
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of  his  interest  tx>  any  person  without  the  consent  of  the  lessor  and  the  approval 
of  the  Secretary  of  the  Interior,  a  subletting  without  the  consent  of  such  Sec- 
retary conveys  no  interest— Reeves  &  Co.  v.  Sheets,  82  Pac.  487,  16  Okl.  342. 

(Okl.)  An  oil  and  gas  lease  by  an  allottee  of  Indian  lands  whose  restrictions 
against  alienation  had  been  removed  need  not  be  approved  by  the  Secretary  of 
the  Interior.— Kolachny  v.  Galbreath,  110  Pac.  902,  26  Okl.  772. 

(Okl.)  A  verl)al  sublease  of  an  Indian  allotment  from  the  lessee  of  the 
allottee,  whose  lease  had  been  approved  by  the  Indian  agent,  was  void. — ^Wat- 
tenbarger  v.  Hall,  110  Pac.  911,  26  Okl.  815. 

(Okl.)  Leases  of  allotments  of  Indian  minors  in  the  Five  Civilized  Tribes 
confirmed  by  the  trial  court  since  April  26,  1906,  are  not  subject  to  approval  or 
disapproval  by  the  Secretary  of  the  Interior ;  but  the  orders  of  court  are  finaL 
-^^wles  V.  Lee  128  Pac.  688* 

(Okl.)  Where  an  oil  and  gas  lease,  subject  to  the  approval  of  the  Secretary 
of  the  Interior,  was  approved,  conditioned  on  the  lessee  and  Its  sureties  exe- 
cuting certain  documents,  which  they  rejected,  the  conditional  approval  was  a 
new  offer;  and  not  having  been  accepted  there  was  no  contract. — Davis  v. 
Selby  Oil  &  Gas  Co.,  128  Pac.  1083,  35  Okl.  2M. 

(Okl.)  Where  a  departmental  oil  and  gas  lease  of  a  Cherokee  Indian  provid- 
ed that  it  should  be  subject  to  regulations  of  the  Secretary  of  the  Interior,  and 
prior  to  the  approval  of  the  lease  the  Secretary  prescribed  a  rule  that  lessees, 
on  making  certain  payments,  should  have  the  privilege  of  a  certain  delay  of 
operation,  such  rule  became  a  binding  part  of  the  lease. — Dixon  v.  Owen,  132 
Pac.  351. 

(Okl.)  Under  Act  Cong.  March  3,  1905,  the  approval  of  the  Secretary  of  the 
Interior  was  not  necessary  to  the  validity  of  a  mortgage  of  an  oil  and  gas  lease 
in  the  Osage  Nation. — Davis  v.  Moffett,  144  Pac.  607;  Ashcraft  v.  Same,  Id. 
1041. 

(Okl.)  WTiere  an  order  directed  a  minor  allottee  to  Join  in  an  oil  and  gas 
lease  on  condition  that  it  be  approved  by  the  Secretary  of  the  Interior,  held, 
that  the  condition,  though  void,  was  a  condition  precedent  to  the  vesting  of  any 
estate  under  the  lease.— Wellsvllle  Oil  Co.  v.  ailller,  145  Pac.  344. 

(Or.)  Terms  of  a  lease  of  Indian  allotment  lands  providing  that,  on  non- 
payment of  rent  or  on  commission  of  waste,  the  lessee  shall  have  the  right  of 
re-entry,  do  not  authorize  the  Secretary'  of  the  Interior  to  adjudge  that  such 
contingencies  have  happened,  such  questions  being  for  a  court  of  law. — ^Mos- 
grove  V.  Harper,  54  Pac  187,  33  Or.  252. 

V.  Construction  and  Operation. 

(U.  S.)  The  rights  of  lessees  of  the  heir  of  an  Indian  to  whom  title  to  land 
was  granted  by  an  Indian  treaty  cannot  be  devested  by  any  subsequent  action 
of  the  lessor,  or  of  Congress,  or  of  the  executive  department& — Jones  v.  Mee- 
han,  20  Sup.  Ct  1,  175  U.  S.  1,  44  L.  Ed.  49. 

(U.  S.)  In  an  action  of  detainer  in  the  Indian  Territory  between  white  men 
who  are  citizens  of  the  United  States,  the  rule  that  a  tenant  cannot  deny  his 
landlord's  title  applies  as  fully  as  elsewhere;  and  it  is  no  defense  by  a  t«i- 
ant  who  has  been  put  into  possession  of  a  lot,  and  has  paid  rwit  under  his 
lease,  that  the  landlord  has  not  made  improvements  on  the  property  of  the  per- 
manent and  substantial  character  required  to  entitle  him  to  obtain  title  to  the 
lot.— Kills  V.  Fitzpatrick,  118  Fed.  430,  55  C.  C.  A.  260. 

(U.  S.)  That  a  lease  of  property  in  the  Indian  Territory  was  in  violation  of 
law  will  not  prevent  a  recovery  of  possession  by  the  landlord  after  the  term  of 
the  lease  has  expired.— Sittel  v.  Wright,  122  Fed.  434,  58  O.  C.  A.  416. 

(U.  S.)  Complainant  entered  Into  a  lease  with  the  Shoshone  and  Arapahoe 
tribes  of  Indians  in  Wyoming  by  which  he  acquired  the  right  to  mine  coal  for 
10  years  on  the  leased  lands,  which  included  178,0(X)  acres  In  the  Wind  River 
reservation,  and  said  lease  was  approved  by  the  Secretary  of  the  Interim  In 
accordance  with  law.  During  its  term  Congress,  by  Act  March  3,  1905,  c.  1452. 
33  Stat.  1016,  ratified  an  agreement  by  which  the  Indians  ceded,  to  be  disposed 
of  by  the  government  for  their  benefit,  "all  the  lands  embraced  within  the  said 
reservation,"  except  certain  described  lands,  which  were  retained  as  a  diminish- 
ed reservation,  and  which  Included  a  part  of  the  leased  lands.  Article  2  of  the 
agreement  was  amended  by  such  act,  by  adding  a  proviso  that  nothing  therein 
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should  Impair  complaiiiant*s  rights  under  tds  lease,  but  he  should  have  "for 
thirty  days  from  the  date  of  the  approval  of  the  surveys  of  said  land  a  prefer- 
ential right  to  locate,  following  the  government  surveys,  not  to  exceed  640 
acres  in  the  form  of  a  square  of  mineral  or  coal  lands  in  said  reservation," 
and  to  purchase  the  same  '*at  the  rate  of  ten  dollars  per  acre,  and  surrender 
said  lease  and  the  same  shall  be  canceled."  Held,  first,  that  the  proviso  was 
not  in  conflict  with  the  original  agreement  as  made  with  the  Indians ;  second, 
that  the  agreement  as  approved  did  not  except  the  leased  lands  from  those 
ceded,  the  special  object  of  the  proviso  being  to  obtain  a  cancellation  of  the 
lease,  to  release  the  ceded  lands  therefrom,  and  facilitate  their  sale;  third, 
that  it  did  not  require  complainant  to  select  his  640  acres  within  the  boundaries 
of  the  original  lease,  but  left  him  free  to  make  such  selection  from  any  of  the 
ceded  lands.— Wadsworth  v.  Boysen,  148  Fed.  771,  78  C.  C.  A.  437. 

(U.  S.)  Where  a  lease  of  Indian  lands  required  the  lessee  to  put  all  the  land 
in  cultivation  by  the  end  of  the  second  year  and  to  construct  an  eight-wire 
fence  around  the  entire  tract,  the  stipulation  requiring  cultivation  by  the  end 
of  the  second  year  fixed  the  limit  of  time  for  completing  the  Inclosure,  in  the 
absence  of  a  provision  to  the  contrary.  Judgment  (Ind.  T.)  104  S^  W.  824,  re- 
versed.—Fisk  V.  Arnold,  166  Fed.  744,  92  O.  C.  A.  406. 

(Ind.  T.)  Where  a  member  of  the  Chickasaw  Nation,  having  the  right,  in 
common  with  other  members,  to  occupy  the  lands  of  the  tribe,  by  contract  gives 
a  person  possession  of  a  tract  of  such  lands  for  a  fixed  term,  at  a  certain 
yearly  rental,  the  relation  of  landlord  and  tenant  Is  created. — Wilcoxen  v.  Hy- 
barger,  38  S.  W.  669,  1  Ind.  T.  138. 

(Ind.  T.)  Where  plaintiff  secured  a  lease  of  pasture  lands  from  the  council 
of  the  Creek  Nation,  executed  In  compliance  with  the  laws  of  that  nation,  such 
lease  conveyed  to  him  a  leasehold  estate  of  all  the  lands  Included  within  Its 
exterior  boundaries;  and  it  was  therefore  unlawful  for  defendant  to  enter 
on  the  premises  and  take  up  a  farm  therein,  though  there  was  no  law  expressly 
forbidding  such  entry. — Wassom  v.  WllUson,  58  S.  W.  574,  3  Ind.  T.  365. 

(Ind.  T.)  Grantees  of  the  lessors  of  Indian  lands  take  the  lands  subject  to 
the  lease.--Joines  v.  Robinson,  76  S.  W.  107,  4  Ind.  T.  556. 

(Okl.)  An  oU  and  gas  lease  is  an  "alienation  of  lands"  within  Act  Cong. 
April  21,  1904  (Act  April  21,  1904,  c.  1402,  33  8tat.  204),  providing  that  all  re- 
striction on  the  alienation  of  lands  of  all  allottees  of  either  of  the  Five  Civil- 
ized Tribes  of  Indians  who  are  not  of  Indian  blood,  except  as  to  minors,  are, 
except  as  to  homesteads,  hereby  removed. — Sharp  v.  Lancaster,  100  Pac.  578. 

VI.  Duration  and  Termination. 

(U.  S.)  The  Atoka  agreement  (30  Stat  495)  did  not  have  the  effect  of  an- 
nulling all  leases  of  lots  between  white  men  in  the  Choctaw  and  Chickasaw 
Nations,  but,  rather,  recognized  their  validity,  by  providing  the  means  for 
transference  of  the  legal  title.— Ellis  v.  Fitzpatrlck,  118  Fed.  430.  55  C.  O.  A. 
260. 

(Ala.)  A  reservee  of  lands  under  the  treaty  of  1817  with  the  Cherokees  can- 
not make  any  disposition  by  lease,  stipulating  a  continuance  beyond  the  period 
of  removal  from  the  land  or  the  extent  of  his  lease. — Kennedy  v.  McCartney's 
Heirs,  4  Port.  141. 

(Ind.  T.)  Where  plaintiff's  lease  of  Indian  land  extended  from  April  1,  1890, 
to  April  1,  1893,  and  he  obtained  another  lease  on  January  20,  1893,  for  six 
years,  it  was  immaterial,  in  determining  defendant's  right  to  enter  on  the 
premises  in  1892,  whether  the  latter  lease  was  a  new  one,  or  a  renewal  of  the 
old,  since  there  was  no  Intervening  time  between  the  two  during  which  rights 
of  third  parties  could  arise. — Wassom  v.  Wlllison,  58  S.  W.  574,  3  Ind.  T.  365. 

(Ind.  T.)  Injunction  \i'ill  not  Ue  at  the  Instance  of  a  lessee  of  a  Chickasaw 
Indian  to  restrain  such  Indian  from  taking  possession  of  the  premises  on  no- 
tice at  the  expiration  of  a  year,  though  the  lease  Is  for  three  years,  since  leases 
made  by  such  Indians  are  void  for  all  parts  of  the  term  exceeding  one  year. — 
Thomas  v.  Sass,  64  S.  W.  531,  3  Ind.  T.  545,  affirmed  69  S.  W.  894,  4  Ind.  T. 
336. 

(Ind.  T.)  Act  June  28,  1898,  c.  517,  30  Stat.  495  (Ind.  T.  Ann.  St.  1899,  c. 
3a),  known  as  the  "Curtis  Act,"  and  entitled  "An  act  for  the  protection  of  the 
people  of  Indian  Territory,"  intended  that  all  contracts  of  lease  by  Indians 
should  expire  absolutely  on  July  1, 1900,  save  where  the  parties  claimed  under 
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an  Improvement  contract  or  lease. — Swinney  v.  Kelley,  76  S.  W.  303,  5  Ind. 
T.  12. 

(Ind.  T.)  Where  a  lease  of  Indian  lands  for  agricultural  purposes  was  for 
the  full  term  of  five  years,  possession  to  be  given  at  a  future  date,  on  which 
the  payment  of  rent  was  to  commence,  but,  if  possession  were  not  given  on 
that  date,  then  rents  to  commence  from  the  date  of  possession,  the  five-year 
term  commenced  at  the  date  of  the  lease,  and  the  lease  was  therefore  not  void 
as  a  violation  of  Act  Cong.  June  30,  1902,  32  Stat  504,  c.  1323,  §  17,  providing 
that  Creek  citizens  may  rent  their  allotments  for  agricultural  purposes  for  a 
peiiod  of  not  to  exceed  five  years;  nor  was  the  lease  void  for  uncertainty,  as 
fixing  no  time  for  Its  termination. — Blackburn  v.  Muskogee  Land  Co.,  91  S.  W. 
31,  6  Ind.  T.  232. 

(Okl.)  On  June  15,  1904,  B.  procured  an  agricultural  lease  from  a  Creek 
allottee  for  five  years.  On  August  1,  1902,  the  same  allottee  had  executed  a 
like  lease  of  the  same  land  to  O.,  which  lease  was  purchased  by  B.  As  a 
part  of  the  consideration  for  the  lease  to  B.,  It  was  agreed  that  B.  should  sur- 
render any  rights  that  he  might  acquire  by  reason  of  his  purchase  o(  the  prior 
lease  from  O.  Ueid,  that  the  lease  to  B.  was  not  In  contravention  of  the  fed- 
eral statute,  providing  that  Creek  citizens  may  rent  their  allotments  for  strict- 
ly nonmineral  purposes  for  not  exceeding  one  year  for  grazing  purposes,  and 
for  not  exceeding  five  years  for  agricultural  purposes,  but  without  stipulation 
or  obligation  to  renew  the  same. — Scraper  v.  Boggs,  117  Pac.  193,  27  Okl.  715. 

(Okl.)  Under  Act  June  28,  1898,  no  allottee  of  the  Choctaw  or  Chickasaw 
Tribes  could  lease  his  allotment  for  a  longer  period  than  five  years,  without 
prlvUege  of  renewal.— Tate  v.  Stone,  130  Pac.  296,  35  OkL  369. 

(Okl.)  Under  Supplemental  Creek  Treaty,  §  17,  allowing  Creek  citizens  to 
rent  their  allotments  for  five  years  without  stipulation  to  renew,  a  lease 
executed  during  the  life  of  a  prior  valid  lease,  which  does  not  exceed  the  term 
of  five  years  from  the  date  of  the  new  lease.  Is  valid.— Scherer  v.  Hulquist, 
130  Pac.  544. 

yil.  Assignment,  Subi^etting,  oe  Othee  Tbansfbb. 

(Ind.  T.)  Act  Cong.  June  28,  1898.  §  4  (30  Stat.  496;  Ind.  T.  Ann.  St  1899, 
p.  29),  permits  a  person  making  valuable  improvements  on  Indian  lands,  whose 
claim  to  Indian  citizenship  has  been  decided  adversely  under  the  act  of  Con- 
gress of  June  10,  1896,  to  retain  possession  until  December  31,  1898,  prior  to 
which  he  may  sell  the  lands  to  any  member  of  the  tribe.  Held,  that  the  as- 
signee of  a  lessor  who  had  let  Indian  lands  under  an  Improvement  contract, 
and  whose  claim  to  citizenship  had  afterwards  been  adversely  decided,  and 
who  had  not  assigned  the  lease  until  after  December  31,  1898,  could  not  main- 
tain an  action  for  the  recovery  of  possession,  the  statute  not  authorizing  such 
assignment— Casteel  v.  McNeeley,  64  S.  W.  594,  4  Ind.  T.  1. 

(Mo.)  A  lessee  of  lands  in  Indian  Territory  cannot  avoid  payment  of  rent 
because  the  lessor  obtained  the  land  under  a  lease  by  the  Cherokee  Nation, 
which  was  void,  because  not  executed  as  required  by  Rev.  St  U.  S.  §  2116  (U. 
S.  Com  p.  St  1913,  §  4100),  where  such  lessee  took  i>ossession  and  enjoyed  the 
lenefits  of  the  lease. — Cherokee  Strip  Live  Stock  Ass'n  v.  Cass  Land  &  Cattle 
Co.  (Mo.  Sup.)  138  Mo.  394,  40  S.  W.  107. 

(Okl.)  Where  a  party  holds  a  lease  of  Indian  lands,  approved  by  the  In- 
terior Department,  containing  a  provision  that  the  lessee  will  not  at  any  time 
during  the  lease  sublet  or  assign  the  same,  or  any  Interest  therein,  v^thout 
the  consent  of  the  party  of  the  first  part  and  the  approval  of  the  Secretary 
of  the  Interior,  a  sublease  without  such  consent  Is  void  and  conveys  no  rights. 
— Megreedy  v.  MackUn,  73  Pac.  293,  12  Okl.  666. 

(Okl.)  The  recordation  laws  of  Arkansas,  extended  to  Indian  Territory,  do 
not  require  the  assignment  of  an  oil  and  gas  lease  by  a  dtlzen  of  the  Cherokee 
Nation  prior  to  statehood  to  be  recorded  to  give  It  validity. — Scott  v.  Signal 
on  Ca,  128  Pac.  694. 

(Okl.)  That  an  agricultural  sublease  of  Indian  lands  may  be  void,  because 
not  approved  by  the  Secretary  of  the  Interior,  does  not  justify  the  landlord 
in  unlawfully  appropriating  the  crops. — Bums  v.  Malone,  130  Pac.  278. 

(Okl.)  Where  plaintiff,  a  lessee  of  Indian  lands,  alleged  that  the  Secretary 
of  the  Interior  disapproved  the  lease  and  afterward  approved  it  on  eondition 
that  plaintiff  assign  to  defendant  a  portion  of  the  leased  property,  and  prayed 
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that  a  resulting  trust  be  decreed  in  favor  of  plaintiff  in  tliat  part  of  the  lease 
assigned,  and  for  an  accounting,  but  the  petition  did  not  show  that  the  Secre- 
tary ordered  the  assignment  through  an  error  of  law  or  through  fraudulent 
mistake  of  act,  a  demurrer  was  properly  sustained. — Indiahoma  Oil  Co.  v. 
Thompson  Oil  &  Gas  Co.,  132  Pac.  481. 

(S.  D.)  A  lease  of  land  allotted  to  an  Indian  on  a  reservation,  made  by  such 
Indian,  and  not  approved  by  the  Secretary  of  the  Interior,  is  invalid,  and  the 
assignee  thereof  acquires  no  rights  thereunder. — Reservation  State  Bank  v. 
Hoist,  95  N.  W.  931,  17  S.  D.  240,  70  L.  R.  A.  799. 

VIII.  Rent  ob  Royalties. 

(U.  S.)  The  collection  of  royalties  due  and  owing  to  the  lessors  of  coal  mines 
In  the  Choctaw  Nation  for  coal  mined  under  valid  leases  prior  to  the  Curtis 
act  of  June  28,  1898,  was  not  prohibited  by  the  provisions  of  section  16  of  that 
act,  making  it  unlawful  for  any  person  after  the  passage  of  such  act  to  de- 
mand or  receive  any  such  royalty,  or  for  any  one  to  pay  any  such  royalty  to 
any  individual.  Judgment  43  C.  C.  A.  683,  104  Fed.  1007,  affirmed.— South- 
western Coal  &  Improvement  Co.  v.  McBride,  22  Sup.  Ct.  763,  185  U.  S.  499» 
46  L.  Ed.  1010. 

(U.  S.)  Where  the  homestead  of  a  deceased  allottee,  who  left  issue  born 
since  March  4,  1906,  and  which  by  Act  May  27,  1908^  S  9,  is  made  inalienable 
until  April  26,  1931,  for  the  use  and  support  of  such  issue,  is  leased  for  oil 
and  gas  with  the  approval  of  the  Secretary  of  the  Interior,  the  royalty  re- 
ceived belongs  to  the  heirs. — Riley  v.  Kelsey,  218  Fed.  391. 

(Ind.  T.)  In  a  suit  by  a  citizen  of  an  Indian  tribe  for  the  possession  of  land 
in  possession  of  a  noncitizen  under  an  improvement  contract  made  before  Jan.« 
nary  1,  1898,  together  with  the  rent  for  the  occupancy  thereof,  the  court  prop- 
erly entered  a  decree  for  the  rent  for  1901,  though  the  suit  was  commenced 
before  the  rent  for  that  year  was  due,  where  the  decree  also  provided  that 
defendant  should  retain  possession  that  year;  Curtis  Act,  §  3  (Ind.  T.  Ann. 
St  1899,  (  57s),  providing  that  a  noncitizen  in  possession  of  land  under  an 
Improvement  contract  with  a  citizen,  executed  before  January  1,  1898,  when 
sued  for  possession,  may  show  that  he  has  not  enjoyed  the  possession  thereof 
a  sufficient  length  of  time  to  compensate  him  for  improvements  made,  and 
directing  the  court  to  specify  the  time  which  will  compensate  him,  and  award 
him  possession  for  such  time. — Barton  v.  Hulsey,  69  S.  W.  868,  4  Ind.  T.  260. 

(Ind.  T.)  The  **rental  value"  of  the  lands  in  the  statute  means  the  sum 
mentioned  in  the  rental  contract  up  to  A.  D.  1900,  the  time  when  it  was  in- 
tended by  the  statute  that  all  leases  should  terminate,  and  after  that  what- 
ever was  fair  and  reasonable  for  the  use  and  occupation  of  the  premises.— 
Swinney  v.  Kelley,  76  S.  W.  303,  5  Ind.  T.  12. 

(Ind.  T.)  Under  Act  Cong.  June  28,  1898,  c.  517,  §  16,  30  Stat  501,  declaring 
it  unlawful  for  any  person  to  receive  for  his  own  use,  or  that  of  any  one 
else,  rents  on  any  lands  belonging  to  any  (me  of  said  tribes  or  nations,  pro- 
vided that,  where  any  citizen  shall  be  in  possession  of  only  such  amount  of  land 
as  would  be  his  just  and  reasonable  share  of  the  lands  of  his  nation  or  tribe, 
he  may  continue  to  use  it  or  receive  the  rents  thereof  till  allotment,  the  com- 
plaint in  an  action  for  rent  should  show  that  plaintiff  is  a  citizen,  and  that 
the  lands  come  within  the  proviso.— Hubbard  v.  Chism,  82  S.  W.  686^  5  Ind. 
T.  95. 

IX.  Recovebt  of  Possession  of  Pbemisbs. 

(U.  S.)  Act  June  28,  1898,  a  517,  30  Stat  495,  known  as  the  "Curtis  Act,** 
which  gives  the  owner  of  improvements  on  a  lot  in  the  Indian  Territory  a 
preferred  right  to  purchase  the  same  after  it  shall  have  been  appraised,  did 
not  affect  the  obligation  of  a  white  man,  who  was  at  the  time  of  its  passage 
in  possession  of  a  lot  under  a  lease  from  an  Indian  to  restore  possession  to  the 
lessor  on  the  termination  of  the  lease  in  accordance  with  its  terms. — Fraer 
V.  Washington,  125  Fed.  280,  60  C.  C.  A.,  194. 

(Idaho)  One  cannot  maintain  an  action  for  holding  over,  contrary  to  the 
4erms  of  a  lease  of  lands  within  the  Nez  Perce  Indian  reservation.  8uch  a 
plaintiff  is  a  trespasser  there,  and  the  courts  will  not  recognize  nor  i^roteet 
hia  rights  under  his  lease. — Langford  v.  Monteith,!  Idaho,  612. 

and.  T.)  Under  Act  Oct  10»  1876,  i  2  (Laws  Chickasaw  Nation,  p.  10ft), 
136C.C.A.--<^ 
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declaring  that  a  lease  made  in  the  Chickasaw  Nation  for  a  longer  term  than 
one  year  shall  be  absolutely  void,  lessees*  answer  in  an  action  of  unlawful  de- 
tainer brought  after  the  expiration  of  a  year  that  they  held  an  option  for 
another  term  is  no  defense,  since  such  option  is  void.-— Sass  v.  Thomas,  64 
S.  W.  528,  3  Ind.  T.  536,  reversed  on  rehearing  69  S.  W.  893,  4  Ind.  T.  331. 

(Ind.T.)  Under  the  act  of  the  Chickasaw  Nation,  approved  October  19, 
1876,  requiring  Judges  of  the  county  and  probate  courts  to  appoint  admin- 
istrators on  the  estates  of  all  persons  subject  to  the  laws  of  the  nation  dying 
Intestate,  the  widow  and  children  of  an  intestate,  all  citizens  of  the  Chick- 
asaw Nation,  are  precluded  from  maintaining  an  action,  in  their  own  names, 
for  unlawful  detainer,  against  the  intestate's  lessee,  though  administration 
need  not  be  granted  to  preserve  the  estate  from  waste  or  to  protect  the  cred- 
itors.—Engleman  V.  Cable,  69  S.  W.  894,  4  Ind.  T.  33a 

(Ind.  T.)    Act  Cong.  June  28,  1898,  §  2  (30  Stat.  495  [Ind.  T.  Ann.  St  1899, 

5  57r]),  provides  that  when,  in  the  progress  of  a  suit  in  the  United  States 
Court  in  the  Indian  Territory,  it  appears  that  the  property  of  any  tribe  is 
In  any  way  affected  by  the  issues,  the  court  shall  make  the  tribe  a  party.  Sec- 
ticm  29  (section  57zl9)  provides,  If  the  Atoka  agreement  with  the  Choctaw 
and  Chickasaw  tribes  be  ratified,  the  provisions  of  the  act,  except  section  14 
(57z4)  shall  only  apply  to  those  tribes  where  they  do  not  conflict  with  said 
agreement ;  and  this  agreement  (30  Stat  512)  provides  that,  when  it  shall  ap- 
pear to  such  court  in  the  progress  of  a  case  that  the  tribe  Is  interested  in 
the  subject-matter  in  controversy,  it  may  make  the  tribe  a  party.  Held,  that 
In  an  action  of  unlawful  detainer  under  Ind.  T.  Ann.  St  §  2282  (Mansf.  Dig. 
i  3348),  which  can  be  maintained  only  where  the  relation  of  landlord  and  ten- 
ant exists,  and  which  is  founded  on  breach  of  a  contract,  the  Choctaw  and 
Chickasaw  Nations  may  not  be  made  parties,  their  Interplea  or  answer  not 
showing  that  the  relation  of  landlord  and  tenant  exists  by  contract,  implied 
or  expressed,  between  plaintiff  or  defendant  and  the  said  nations. — ^Thompson 
V.  Morgan,  69  S.  W.  920,  4  Ind.  T.  412. 

(Ind.  T.)  Section  3  of  the  Curtis  act  (Act  June  28,  1898,  c.  517,  30  Stat  495 ; 
Ind.  T.  Ann.  St.  1899,  c.  3a),  entitled  "An  act  for  the  protection  of  the  people 
of  Indian  Territory,"  provides  that  any  person,  being  a  nonresident.  In  pos- 
session of  lands  under  a  lease  with  a  citizen  of  one  of  the  tribes  made  prior 
to  June  1,  1S98,  may,  in  defense  of  any  action  for  possession,  show  that  he 
has  made  improvements,  and  has  not  enjoyed  the  possession  thereof  long 
enough  to  compensate  him  for  them,  whereupon  the  court  or  jury  shall  de- 
termine the  reasonable  value  of  the  improvements  and  the  reasonable  rental 
value  of  such  lands  for  the  time  they  have  been  occupied,  and,  if  the  improve- 
ments exceed  the  amount  of  rents  chargeable,  the  court  shall  specify  such  time 
as  will  compensate  for  the  balance  due  and  award  possession  for  such  time, 
unless  the  amount  be  paid  by  claimant;  but,  if  the  rents  exceed  the  value, 
judgment  shall  be  rendered  against  defendant  for  such  sum.  Mansf.  Dig.  §§ 
3362,  3363  (Ind.  T.  Ann.  St  1899,  §§  2296,  2297),  make  provision  for  an  as- 
sessment of  damages  by  *'the  jury,"  and  enunciate  certain  rules  In  regard  to 
the  evidence  introduced  before  'the  jury"  on  the  main  issue.  Held,  that  in 
forcible  entry  and  detainer  by  a  Chickasaw  Indian  to  recover  possession  of 
lands  leased  to  defendant  prior  to  June  1,  1898,  it  was  error  for  the  court  to 
order  the  case  transferred  to  the  equity  docket,  and  referred  to  a  master  in 
chancery,  over  plaintiff's  objection,  and  for  the  court  to  determine  the  value 
of  the  Improvements,  etc.,  on  the  report  of  the  master,  Inasmuch  as  the  ac- 
tion of  forcible  entry,  and  detainer  should  be  tried  as  a  legal  action. — Swln- 
ney  v.  Kelley,  76  S.  W.  303,  5  Ind.  T.  12. 

(Ind.T.)  All  leases  of  agricultural  Indian  land  being  void  after  January 
1,  1900,  by  Act  June  28,  1898,  c  517,  §  23,  30  Stat  504,  one  who  enters  as  sub- 
lessee of  such  land  may,  in  an  action  of  unlawful  detainer  against  him,  deny 
title  of  the  person  under  whom  he  entered. — Owens  v.  Eaton,  82  S.  W.  746^ 

6  Ind.  T.  275. 

X.  Improvements. 

(U.  S.)  A  finding  that  lessees  of  certain  Indian  lands  made  their  improve- 
ments in  good  faith,  believing  that  they  had  the  right  to  the  possession  of  the 
lands,  did  not  constitute  a  finding  that  the  lessees  made  the  Improvements  un- 
der color  of  title.  Decree  (Ind.  T.)  104.  S.  W.  862,  affirmed.— W.  O.  Whitnej( 
Lumber  &  Grain  Co.  v.  Crabtree,  166  Fed.  738, 92  C.  0.  A.  400. 
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(Ind.T.)  Act  CJong.  June  28,  1898,  |  3  (30  Stat  496;  Ind.  T.  Ann.  St  1899, 
p.  28),  permits  a  noncitlzen  in  possession  of  Indian  lands  under  an  improye- 
ment  contract  "with  the  tribe  or  any  citizen  thereof,"  executed  prior  to  Janu- 
ary 1,  1898,  to  defend  an  action  for  possession  by  showing  that  he  lias  made 
raluable  improvements  for  which  the  possession  so  far  enjoyed  has  not  com- 
pensated him.  Held,  that  tenants  under  an  improvement  contract  executed 
with  an  individual  whose  claim  to  the  Indian  citizenship  had  been  decided 
adversely  under  the  act  of  Congress  of  Jupe  10, 1896,  were  not  entitled  to  prove 
the  value  of  their  improvements  in  an  action  for  possession,  such  a  contract 
executed  by  one  not  an  Indian  citizen  being  void,  and  not  within  the  provisions 
of  Act  June  28, 1898,  §  3.— C?asteel  v.  McNeeley,  64  S.  W.  594,  4  Ind.  T.  1. 

(Neb.)  A  tenant  of  land  allotted  to  a  member  of  an  Indian  tribe,  under  a 
lease  providing  that  all  Improvements  made  upon  the  land  by  the  tenant  should 
remain  thereupon  and  be  cwisidered  as  part  consideration  for  the  lease,  will  be 
enjoined  frcmi  removing  su(ii  improvements  at  the  end  of  his  term,  though 
he  first  entered  into  possession  of  the  land  under  an  assignment  of  the  lease 
which  contained  such  provisions,  which  assignment  was  void  because  not  au- 
thorized by  the  proper  governmental  officers,  and  placed  the  improvements- on' 
the  land  while  in  possession  under  the  void  assignment  and  under  a  subse- 
quent valid  lease. — Krull  v.  Rose,  130  N.  W.  271. 

(N.  Y.)  Under  Act  U.  S.  Feb.  19,  1875,  giving  the  holder  of  certain  Indian 
leases  the  right  to  renew  them,  if  the  owner  of  "improvements  erected"  on 
the  land,  the  construction  of  a  log  and  brush  fence  partly  around  the  land 
constitutes  an  'Improvement,"  within  the  statute. — ^Wait  v.  Jameson,  15  Abb. 
N.  0.  382. 

XL  Rights  and  liiABiLiTiEs  of  Tenants  undeb  Invalid  Lease. 

(Ala.)  The  treaty  entered  into  between  the  Chickasaws  and  the  United 
States  on  the  20th  of  October,  1832,  stipulated  that  no  one,  not  a  Chickasaw  or 
connected  with  that  nation  by  marriage,  shall  be  permitted  to  settle  on  any 
land  ceded  by  that  treaty  until  the  same  had  been  sold  by  the  United  States. 
It  was  therefore  not  permissible  for  a  reservee,  by  a  lease  of  his  reservation, 
to  introduce  Into  the  nation  one  who  was  inhibited  by  the  treaty  frwn  settling 
<m  the  lands ;  and  such  lease  was  not  validated  by  the  treaty  of  1834,  con- 
ferring a  right  of  sale  en  the  reservee. — ^Lewis  v.  Love,  1  Ala.  335. 

(Kan.)  An  action  for  rent  on  behalf  of  the  Cherokee  Nation  cannot  be  main- 
tained on  a  lease  of  lands,  made  by  such  nation  in  violation  of  Rev.  St  U.  S. 
§  2116  (U.  S.  Comp.  St  1913,  §  4100).— Mayes  v.  Cherokee  Strip  live  Stock 
As8*n,  51  Paa  215,  58  Kan,  712. 

(N.  Y.)  Under  Act  Cong.  Feb.  19,  1875,  validating  leases  of  Indian  lands 
theretofore  made,  and  providing  for  renewals,  a  renewal  in  favor  of  defendant 
who  was  in  possession  under  a  lease  gives  him  priority  of  right  as  against  a 
lease  made  to  plaintiff  after  the  passage  of  the  act  of  Congress,  and  after  the 
expiration  of  defendant's  lease,  but  before  the  renewal. — ^Buffalo,  R.  &  P.  R.  Co. 
V.  Lavery,  75  Hun,  396,  27  N.  Y.  Supp.  443. 

(Okl.)  The  lease  of  an  Indian  allotment  which  has  not  been  approved  by 
the  Secretary  of  the  Interior  is  null  and  void  under  Act  Feb.  8,  1887,  a  119,  § 
5,  24  Stat  389  (U.  S.  Comp.  St  1913,  {  4201)  and  where  a  party  under  such 
lease  plants  the  land,  and  the  cattle  of  the  allottee  in  connection  with  those 
of  another  break  down  th^. fence  and  destroy  the  crop,  he  cannot  recover  for 
the  value  of  his  share  thereof  .—Williams  v.  Stelnmetz,  82  Pac.  986, 16  Okl.  104. 

(Okl.)  Though  holding  possession  under  a  lease  void  because  not  approved 
by  the  Secretary  of  the  Interior,  as  required  by  Act  June  28,  1906,  c.  3572, 
34  Stat  539,  a  person  in  actual  possession  of  Osage  Indian  land  was  entitled 
to  recover  the  value  of  matured  hay,  destroyed  by  fire  set  out  by  the  defend- 
ant railroad  company  in  violation  of  Ck>mp.  Laws  1909,  §  66. — ^Midland  Valley 
R.  Ca  V.  Lynn,  135  Paa  370. 

(Wash.)  Where  com  was  grown  on  certain  allotted  Indian  lands  by  plain- 
tiff's sublessees,  and  plaintiff  was  not  in  possession  either  of  the  land  or  the 
crop  at  the  time  it  was  taken  by  the  allottee's  heirs  on  the  ground  that  the 
lease  to  plaintiff  was  void,  plaintiff  was  not  entitled  to  recover  the  com  on 
the  ground  that  he  held  the  possessory  title  thereto.— Coey  y.  Low,  77  Pac. 
1077,  86  Wash,  la 
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(221  Fed.  59) 

BALDWIN  LOCOMOTIVE  WORKS  V.  McCOACH,  Internal  Revenue  CoHectoi. 

McCOACH,  Internal  Revenue  Collector,  v.  BALDWIN  LOCOMOTIVE 

WORKS. 

(Circuit  Court  of  Appeals,  Third  Circuit    March  24,  1915.) 

Nos.  1907,  1908. 

L  Internal  Revenue  «=s>9 — Cobpobate  Excise  Tax— Deductions  fbom  In- 
come—**Expen8b  OP  THE  Business." 

Where  a  corporation  sold  mortgage  bonds  due  in  30  years  at  a  discount 
from  their  par  value,  the  amount  of  the  discount  was  not  an  "expense 
of  the  business,"  and  could  not  be  deducted  from  the  income  in  computing 
the  tax  on  the  corporation's  income  for  the  years  in  which  the  bonds  were 
issued,  under  Act  Aug.  5,  1909,  c.  6,  §  38,  36  Stat.  112  (Comp.  St.  1913,  § 
6301),  providing  that  the  net  income  shall  be  ascertained  by  deducting 
from  the  gross  income  all  the  ordinary  and  necessary  expenses  actually 
paid  within  the  year  Qut  of  the  income  in  the  maintenance  and  operation 
of  the  corporation's  business  and  properties,  since,  if  the  cost  of  changing 
a  part  of  the  corporation's  assets  from  credit  into  cash  was  an  exi)ense  of 
the  business,  it  would  not  be  paid  until  the  maturity  of  the  bonds. 

[Ed.  Note. — ^For  other  cases,  see  Internal  Revenue,  Cent  Dig.  §§  13-28 ; 
Dec.  Dig.  «=s>9.] 

2.  Intebnal  Revenue  «=5>9 — Coeporate  Excise  Tax— Taxable  Income— ••In- 
come.*' 

Where  a  corporation  appraised  certain  property  at  a  valuation  higher 
than  that  at  which  such  property  had  previously  been  carried  on  its 
books,  and  appraised  other  property  not  previously  appraised,  the  ap- 
parent increase  in  the  value  of  its  property  by  reason  thereof  was  not 
a  pArt  of  its  **income,"  subject  to  taxation  under  section  38  of  the  act, 
imposing  on  corporations  a  special  excise  tax,  based  on  their  net  income. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent.  Dig.  §§  13-28; 
Dea  Dig.  <&=>9. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Income.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania;  Oliver  B.  Dickinson,  Judge, 

Action  by  the  Baldwin  Locomotive  Works  against  William  McCoach, 
Collector  of  Internal  Revenue.  Judgment  for  plaintiff  (215  Fed.  967) 
for  a  part  of  the  amount  sued  for,  and  both  parties  bring  error.  Af- 
firmed. 

John  G.  Johnson,  of  Philadelphia,  Pa.,  for  plaintiff. 
Edward  S.  Kremp,  of  Reading,  Pa.,  for  defendant. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

J.  B.  McPHERSON,  Circuit  Judge.  These  writs  of  error  require 
us  to  construe  section  38  of  the  act  of  1909,  taxing  the  net  income  of 
corporations.  The  opinion  of  the  District  Court  is  reported  in  215 
Fed.  at  page  967.  Several  questions  were  raised  below,  but  only  two 
are  before  us,  one  on  each  writ    The  undisputed  facts  are  as  f oUows : 

In  1909,  1910,  and  the  first  six  months  of  1911,  the  Locomotive 
Works  was  manufacturing  locomotives  in  Philadelphia,  and  made  the 
returns  of  income  required  by  the  act.    During  this  period  there  were 

^=9For  oUier  oases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DlsesU  A  ladem 
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some  changes  of  corpoirate  form  and  corporate  name,  but  they  involved 
no  real  change  of  interest  and  require  no  special  attention.  The  tax  ad- 
mitted to  be  due  was  paid,  hut  the  collector  demanded,  and  on  October 
23,  1913,  compelled  the  payment  of,  a  large  additional  sum.  After  re- 
payment had  been  properly  sought  and  refused,  the  pending  action  was 
instituted. 

[  1  ]  The  corporation  did  not  succeed  in  its  effort  to  sustain  a  credit 
of  $500,000,  that  was  claimed  as  an  expense  of  the  business  in  1910 
and  1911.  What  happened  was  this:  In  1910  the  company  sold  cer- 
tain mortgage  bonds,  whose  par  value  was  $10,000,000,  but  received 
therefor  $500,000  less,  and  of  this  amount  $100,000  was  charged  against 
income  in  1910  and  $400,000  in  1911.  The  bonds  were  dated  April  30, 
1910,  and  will  be  due  April  30,  1940,  thus  extending  over  parts  of  31 
fiscal  years.  The  government  allowed  ^/si  of  the  discoimt  as  a  proper 
charge  against  income  for  1910,  and  half  that  amount  against  income 
for  tihe  first  six  months  of  1911.  The  amount  disallowed  was  $83,870.- 
96  for  1910,  and  $391,935.48  for  1911 ;  the  tax  thereon  being  $4,758.- 
06.  This  is  the  first  item  in  dispute,  and  we  can  add  nothing  of  value 
to  Judge  Dickinson's  excellent  discussion.  The  reality  of  the  transac- 
tion was  that  the  corporation  pledged  its  credit  and  its  property  for 
$10,000,000,  and  sold  its  promises  to  pay  for  $9,500,000.  The  sum  thus 
received  was,  of  course,  not  income,  either  gross  or  net ;  in  effect,  the 
transaction  transmuted  a  part  of  the  corporation's  assets  from  credit 
or  property  into  liquid  cash ;  but  it  added  nothing  to  its  income.  If  the 
cost  of  thus  changing  the  form  of  its  assets  is  an  expense  of  the  busi- 
ness, it  has  not  yet  been  paid,  and  will  not  be  paid  until  1940. 

[2]  The  other  question  is  raised  by  an  appraisement  of  capital  as- 
sets that  was  made  in  1910.  When  the  corporation  was  organized,  it 
took  over  certain  real  estate,  manufacturing  plant,  and  securities,  at  a 
valuation,  and  took  over  also  a  large  amount  of  patterns,  drawings, 
tools,  and  fixtures,  without  valuing  them  at  all.  In  1910  the  assets 
were  appraised  at  their  actual  value  as  of  December  31,  1909,  and  by 
this  appraisement  the  valuation  of  certain  shares  of  stock  of  the  Stand- 
ard Steel  Works  Company  was  increased  $485,000.  The  value  of  the 
patterns,  drawings,  etc.,  was  fixed  for  the  first  time  at  $2,954,086.72 ; 
and  the  valuation  of  its  real  estate  was  adjusted — raised  in  part,  and 
lowered  in  part — ^the  net  result  being  an  increase  of  $593,449.66. 
Against  this  total  an  item  not  in  dispute  was  charged  off,  leaving  as  the 
balance  to  be  added  to  the  capital  valuations  on  its  books  the  sum  of 
$3,795,461.25.  On  this  sum  the  government  collected  a  tax  of  $37,- 
954.61,  and  this  is  the  second  item  in  dispute. 

We  agree  with  the  District  Court  that  this  increase  of  valuation  was 
not  income  within  the  meaning  of  the  statute.  Nothing  whatever  was 
added  to  the  corporate  property,  which  remained  exactly  the  same  after 
the  appraisement  as  before.  The  only  thing  done  was  to  put  upon  the 
company's  books  an  expression  of  exi>ert  opinion  that  certain  property 
was  worth  a  certain  sum,  and  this  can  hardly  be  said  to  be  income,  or 
even  gain,  in  any  proper  sense.  The  company  could  not  become  either 
richer  or  poorer  by  making  a  few  book  entries  that  merely  recorded  a 
new  estimate  of  how  much  it  was  worth. 

In  each  case  the  judgment  is  affirmed. 
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(221  Fed.  1019) 

ALASKA  TREADWBIiL  GOLD  MINING  CO.  et  aL  T.  AliASEA  GAS- 
TINEAU  MINING  CO.  (Circuit  Court  of  Appeals,  Ninth  arcolt  March  19, 
1915.)  No.  2311.  Order  modifying  decree.  For  opinion  herein,  see  214  Fed. 
718,  131  C.  C.  A.  24.    Before  GILBERT,  ROSS,  and  MORROW,  Ctomlt  Judges. 

PER  CURIAM.  The  decree  heretofore  entered  in  this  case  is  hereby  so 
modified  as  to  read  as  follows:  The  decree  Is  reversed,  and  the  cause  re- 
manded to  the  court  below  for  further  proceedings  not  inconsistent  with  this 
opinion.    Appellants  to  recover  costs  in  this  court. 


(221  Tea.  1020) 

BAKER  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Circuit. 
December  21,  1914.)  No.  4311.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Oklahoma.  James  C.  Denton,  of  Muskogee, 
Okl.,  for  plaintur  in  error.  D.  H.  Linebaugh,  U.  S.  Atty.,  of  Atoka,  OkL,  for 
the  United  States.    Before  SANBORN,  ADAMS,  and  SMITH,  Circuit  Judges. 

PER  CURIAM.  Reversed,  without  costs  to  either  party  in  this  ieourt,  upon 
the  confession  of  error  and  consent  of  defendant  in  error,  and  cause  re- 
manded, with  directions  to  sustain  demurrer  to  indictment. 


(221  Fed.  1020) 

BRAY  et  al.  y.  UNITED  STATES  FIDELITY  &  GUARANTY  CO.  (Cir- 
cuit Court  of  Appeals,  Fourth  Circuit  January  9,  1915.)  Na  1260.  Appeal 
from  the  District  Court  of  the  United  States  for  the  District  of  West  Virginia, 
at  Parkersburg.  H.  P.  Camden,  of  Parkersburg,  W.  Va.,  for  appellants.  B. 
M.  Ambler,  of  Parkersburg,  W.  Va.,  for  appellee.  Before  KNAPP  and 
WOODS,  Circuit  Judges,  and  McDOWELL,  District  Judge. 

PER  CURIAM.  Decree  of  District  CJourt  afllrmed.  218  Fed.  987,  133  a 
0.  A.  669.    Appeal  to  the  Supreme  Court  allowed* 


(221  Fed.  1020) 

CHAVEZ  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Cir- 
cuit February  15,  1915.)  No.  4410.  In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  New  Mexico.  S.  Burkhart,  U.  S.  Atty.,  of 
Albuquerque,  N.  M.,  for  the  United  States.  Befc^e  SANBORN  and  ADAMS» 
Circuit  Judges. 

PER  CURIAM.  Writ  of  error  docketed  and  dismissed,  pursuant  to  rule  16» 
without  costs  to  either  party  in  this  court,  on  motion  of  defendant  in  error. 


(221  Fed.  1020) 

CHESAPEAKE  &  O.  R.  CO.  y.  PROFFITT.  (Circuit  Court  of  Appeals, 
Fourth  Circuit  October  12,  1914.)  No.  1247.  In  Error  to  the  District  Court 
of  the  United  States  for  the  District  of  Virginia,  at  Richmond.  Before 
PRITCHARD  and  WOODS,  Circuit  Judges. 

PER  CURIAM.  Judgment  of  District  Court  affirmed.  218  Fed.  23,  134 
CCA.  37.    Order  allowing  writ  of  error  to  Supreme  Court  filed* 
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(221  Fed.  1020) 

CX)NnNENTAI/  &  COMMERCIAL  TRUST  &  SAVINGS  BANK  et  al.  ▼. 
NORTH  PLATTE  VALLEY  IRR.  CO.  et  al.  (Circuit  Court  of  Appeals,  Eighth 
Circuit  January  4,  1915.)  No.  4261.  Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Wyoming.  Charles  L.  Powell  and  Mayer, 
Meyer,  Austrian  &  Piatt,  all  of  Chicago,  111.,  William  C.  Kinkead,  of  Cheyenne, 
Wyo.,  and  Eldon  Blsbee,  of  New  York  City,  for  appellants.  Morris  &  Grant, 
of  Denver,  Colo.,  for  appellees.  Before  CARLAND,  Circuit  Judge,  and  T.  O. 
MUNGER,  and  YOUMANS,  District  Judges. 

PER  CURIAAI.  Appeal  dismissed,  with  costs,  on  authority  of  opinion  in 
Continental  &  Commercial  Trust  &  Savings  Bank,  as  Trustee,  etc.,  et  aL  ▼. 
North  Platte  Valley  Irrigation  Company  et  aL  (No.  4249,  decided  January 
4,  1915)  219  Fed.  438,  135  C.  C.  A.  150. 


(221  Fed.  1020) 

DEAN  ▼.  DAVIS.  (Circuit  Court  of  Appeals,  Fourth  Circuit  January  27, 
1915.)  No.  1194.  Appeal  from  the  District  Court  of  the  United  States  for 
the  District  of  Virginia,  at  Richmond.  Wyndham  R  Meredith,  of  Richmond, 
Va.,  for  appellant.  Bartlett  Roper,  Jr.,  of  Petersburg,  Va.,  for  appellee.  Be- 
fore PRITCHARD  and  WOODS,  Circuit  Judges,  and  ROSE,  District  Judge. 

PER  CURIAM.  Decree  of  District  Court  affirmed.  212  Fed.  88,  128  a  0. 
A.  658.    Appeal  to  the  Supreme  Court  allowed. 


C221  Fed.  1021) 

DIXON  et  al.  v.  GOETHALS  et  al.  (Circuit  Court  of  Appeals,  Fifth  Cir- 
cuit April  IT,  1915.)  No.  2757.  Appeal  from  the  District  CJourt  of  the 
United  States  for  the  Canal  Zone ;  William  H.  Jackson,  Judge.  Suit  in  equity 
by  Gideon  Dixon  and  others  against  George  W.  Goethals  and  others.  On  ap- 
peal by  complainants.  Appeal  dismissed.  Chauncey  P.  Fairman,  of  Christobal, 
Canal  Zone,  William  C.  Maclntyre,  of  Ikapire,  Canal  Zone,  and  Benjamin 
T.  Waldo,  of  New  Orleans,  La.,  for  appellants.  William  K.  Jackson,  U.  S. 
Atty.,  of  Ancon,  Canal  Zone,  for  appellees.  Before  PARDEE  and  WALKER, 
Circuit  Judges,  and  MAXEY,  District  Judge. 

PER  CURIAM.  The  motion  made  to  dismiss  the  appeal  in  this  case  is 
granted,  more  than  one  of  the  grounds  stated  therein  being  well  taken.  It 
will  be  added  that  an  investigation  of  the  record  and  of  the  law  applicable 
to  the  state  of  facts  disclosed  has  led  the  court  to  the  conclusion  that,  if  the 
action  of  the  lower  court  which  is  complained  of  had  been  duly  presented  here 
for  review,  it  could  not  properly  be  held  to  be  subject  to  reversal  at  the 
instance  of  the  parties  complaining  of  it  It  follows  that  the  restraining  order 
heretofore  issued  in  this  case  is  vacated  and  annulled,  and  a  mandate  may 
issue  at  once. 


(221  Fed.  1021) 

GARRISON  et  al.  y.  GRBENLBAF  JOHNSON  LUMBER  CO.  (Circuit 
Court  of  Appeals,  Fourth  Circuit  September  8,  1914.)  No.  1239.  Cross-ap- 
peals from  the  District  Court  of  the  United  States  for  the  District  of  Vir- 
ginia, at  Norfolk.  Before  PRITCHARD  and  WOODS,  CJircuit  Judges,  and 
DAYTON,  District  Judge. 

PER  CURIAM.  Decree  of  District  Court  reversed.  215  Fed.  576,  131  O. 
0.  A.  644.    Appeal  to  the  Supreme  Court  allowed. 


(221  Fed.  1021) 

In  re  HEINZE.  (CJircuit  Court  of  Appeals,  Second  Circuit  March  2, 1915.) 
No.  221.  Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York.    This  cause  comes  here  upon  petition 
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to  revise  an  order  of  tlie  District  Ck)urt,  Southern  District  of  New  York, 
denying  motion  to  quash  a  subpcena  duces  tecum  served  on  the  petitioner. 
Ferdinand  E.  M.  Bullowa  and  W.  M.  Chadboume,  both  of  New  York  City 
(Lawrence  E.  Brown  and  Clarence  S.  Houghton,  both  of  New  York  City,  of 
counsel),  for  petitioner.  Myers  &  Goldsmith,  of  New  York  City  (Louis  Mar- 
shall, John  A.  Garver,  Emanuel  J.  Myers,  and  Gordon  S.  P.  Kleeberg,  all  of 
New  York  City,  of  counsel),  for  trustee.  Before  LACOMBB,  COXE,  and 
ROGERS,  arcult  Judges. 

PER  CURIAM.  The  objection  that  the  original  subpcena  was  Issued  by 
the  clerk  without  order  of  the  District  Judge,  is  not  applicable  to  this  par- 
ticular amended  subpcena,  which  was  revised  by  the  District  Judge  himself. 
The  description  of  the  papers,  so  far  from  being  indefinite,  is  exceedingly 
specific.  The  items  called  for  are  very  numerous,  but  that  apparwitly  results 
from  the  nature  of  the  inquiry  to  which  they  are  Intended  to  be  addressed. 
The  petitioner's  lien  will  in  no  respect  be  disturbed  by  his  production  of  these 
papers;  all  that  is  sought  is  to  offer  them  in  evidence;  when  marked  in 
evidence,  they  are  to  be  returned,  and  copies  substituted  in  the  record.  The 
argument  indicated  quite  clearly  that  many  of  these  documents  might  well 
be  material  and  relevant  to  the  inquiry.  Such  question,  viz.,  admissibility  In 
evidence,  always  comes  up  separately  as  to  each  Item  of  evidence  when  it  is 
offered,  and  will  be  passed  upon  in  the  first  instance  by  the  District  Court. 
What  is  now  before  us  is  the  propriety  of  the  subpcena  as  a  whole,  the  case 
coming  here  on  appeal  from  an  order  denying  a  motion  to  quash  the  subpcena. 
We  are  satisfied  that  the  order  was  a  proper  one,  and  It  is  affirmed. 


(221  Fed.  1022) 

HILL  et  al.  v.  EAGLE  GLASS  MFG.  CO.  (Circuit  Court  of  Appeals,  Fourth 
Circuit  February  22,  1915.)  No.  1289.  Appeal  from  the  District  Court  of 
the  United  States  for  the  District  of  West  Virginia,  at  Philippi.  John  A. 
Howard,  of  Wheeling,  W.  Va.,  for  appellants.  John  C.  Palmer,  Jr.,  and  George 
R.  E.  Gilchrist,  both  of  Wheeling,  W.  Va.,  for  appellee.  Before  KNAPP  and 
WOODS,  Circuit  Judges,  and  WADDILL,  District  Judge. 

PER  CURIAM.  Decree  of  District  Court,  reversed.  219  Fed.  719,  135  a 
C.  A.  417.    Writ  of  error  to  the  Supreme  Court  allowed. 


(221  Fed.  1022) 

JOHNSON  V.  UNITED  STATES.  (Circuit  CJourt  of  Appeals,  Eighth  Cir- 
cuit January  5,  1915.)  No.  4246.  In  EIrror  to  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Oklahoma.  James  C.  Dentcm,  of  Mus- 
kogee, Okl.,  for  plaintiff  in  error/  D.  H.  Linebaugh,  U.  S.  Atty.,  of  Atoka,  Okl., 
C.  O.  Herndon,  Asst.  U.  S.  Atty.,  of  Tulson,  Okl.,  and  W.  P.  McGinnis,  Asst. 
U.  S.  Atty.,  of  Muskogee,  Okl.,  for  the  United  States.  Before  HOOK  and 
GARLAND,  Circuit  Judges,  and  AMIDON,  District  Judge. 

PER  CURIAM.  Reversed,  without  costs  to  either  party  in  this  court,  up<m 
the  confession  of  error  and  consent  of  defendant  in  error,  and  cause  remanded, 
with  directions  to  sustain  demurrer  to  indictment. 


(221  Fed.  1022) 

JONES  V.  J.  O.  ROBB  &  CO.  (Circuit  Court  of  Appeals,  Eighth  Circolt 
January  15,  1915.)  No.  148.  Petition  to  Revise  Order  of  the  District  Court 
of  the  United  States  for  the  District  of  Kansas.  E.  E>.  Martin,  of  Kansas 
City,  Kan.,  for  petitioner.  Kenneth  W.  Tapp,  of  Kansas  City,  Mo.,  for  re- 
spondent. Before  HOOK  and  GARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

PER  CURIAM.  Petition  to  revise  denied,  and  petition  dismissed,  with  oosta^ 
for  want  of  Jurisdiction,  on  motion  of  counsel  for  respondent. 
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(221  Fed.  1022) 

MBDLIN  MILLING  CO.  v.  MOFFATT  et  al.  (Circuit  Court  of  Appeals, 
Eighth  Circuit.  March  22,  1915.)  No.  4395.  Appeal  from  the  District  Court 
of  the  United  States  for  the  Western  District  of  Missouri  W.  C.  Scarritt 
and  E.  H.  Jones,  both  of  Kansas  City,  Mo.,  for  appellant  R.  E.  Ball,  I.  P. 
Ryland,  and  B.  R.  Morrison,  all  of  Kansas  City,  Mo.,  for  appellees.  Before 
SANBORN  and  ADAMS,  Circuit  Judges. 

PER  CURIAM.  Appeal  dismissed,  without  costs  to  either  party  in  this 
court,  pursuant  to  stipulation  of  parties. 


(221  Fed.  1022) 

MITCHELL  et  al.  T.  HITCHMAN  COAL  &  (X)KB  CO.  (Circuit  Court  of 
Appeals,  Fourth  Circuit  August  15,  1914.)  No.  1220.  Appeal  from  the 
District  Court  of  the  United  States  for  the  District  of  West  Virginia,  at 
PhiUppL  Charles  E.  Hogg,  of  Point  Pleasant,  W.  Va.,  for  appellants.  Geo. 
R.  E.  Gilchrist,  of  Wheeling,  W.  Va.,  for  appellee.  Before  PRITCHARD, 
KNAPP,  and  WOODS,  Qircuit  Judges. 

PER  CURIAM.  Decree  of  District  Court  reversed.  214  Fed.  685,  131  0.  0. 
A.  425.    Appeal  to  the  Supreme  Court  allowed. 


(221  Fed.  1022) 

MOFFATT  COMMISSION  CO.  v.  MEDLIN  MILLING  CO.  (Circuit  Court 
of  Appeals,  Eighth  Circuit  March  22,  1915.)  No.  4394.  Appeal  from  the 
District  Court  of  the  United  States  for  the  Western  District  of  Missouri.  R. 
E.  Ball  and  I.  P.  Ryland,  both  of  Kansas  City,  Mo.,  for  appellant  W.  C. 
Scarritt  and  B.  H.  Jones,  both  of  Kansas  City,  Mo.,  for  appellee.  Before 
SANBORN  and  ADAMS,  Circuit  Judges. 

PER  CURIAM.  Reversed,  without  costs  to  either  party  In  this  court,  and 
cause  remanded,  with  direction  to  dismiss  bUl  of  complaint  with  prejudice, 
without  costs  to  either  party;  all  unpaid  costs  to  be  paid  by  appellant,  per 
stipulation  of  parties. 


(221  Fed.  1023) 

STEWART  V.  UNITED  STATES.  (CJircuit  Court  of  Appeals,  Eighth  Clr- 
cult  December  21,  1914.)  No.  4194.  In  Error  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Oklahoma.  C.  B.  Stuart,  of  Okla- 
homa City,  Okl.,  F.  E.  Riddle,  of  Chickasha,  Okl.,  and  D.  M.  Bridges,  of 
Waurlka,  Okl.,  for  plaintiff  in  error.  D.  H.  Linebaugh,  U.  S.  Atty.,  of  Atoka, 
OkL,  for  the  United  States.  Before  SANBORN,  ADAMS,  and  SMITH,  Circuit 
Judges. 

PER  CURIAM.  Reversed,  on  confession  of  error  and  consent  of  defendant 
in  error,  without  costs  to  either  part^  in  this  court,  and  cause  remanded, 
with  directions  to  set  aside  the  Judgment,  and  to  sustain  demurrer  to  indict- 
ment 


(221  F^.  1023) 

TAYLOR  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Cir- 
cuit February  17,  1915.)  Na  4412.  In  Error  to  the  District  Court  of  the 
United  States  for  the  Western  District  of  Missouri.  Horace  L.  Dyer,  of  St 
liouis.  Mo.,  for  plaintiff  in  error.  Francis  M.  Wilson,  U.  S.  Atty.,  of  Kansas 
City,  Mo.,  for  the  United  States.  Before  SANBORN  and  ADAMS,  Circuit 
Judges. 

PEttl  CURIAM.  Writ  of  error  docketed  and  dismissed,  without  costs  to 
either  party  in  this  court  pursuant  to  rule  IG,  on  motion  of  defendant  in 
error  and  stipulation  of  parties. 


Digitized  by 


Google 


666  186  C.  0.  ▲.  BBP0BT8 

(221  Fed.  1023) 

UNITED  STATES  T.  DEANS,  (arcuit  Court  of  Awjeals,  Eighth  drcnit 
December  14,  1914.)  No.  4160.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas.  W.  H.  Martin,  U.  S.  Atty.,  of 
Hot  Springs,  Ark.,  for  the  United  States.  Before  SANBORN,  ADAMS,  and 
SMITH,  Circuit  Judges. 

PEIR  CURIAM.  Dismissed,  without  costs  to  either  party  in  this  court,  cm 
motion  of  plaintiff  in  error. 


• 


(221  Fed.  1023) 

UNITED  STATES  ▼.  UNION  PAC.  R.  CO.  (two  cases).  (Circuit  Court  of 
Appeals,  Eighth  Circuit  January  5,  1915.)  Nos.  4242,  4243.  In  Error  to 
the  District  Court  of  the  United  States  for  the  District  of  Wyoming.  Charles 
L.  Rlgdon,  U.  S.  Atty.,  of  Cheyenne,  Wyo.,  for  the  United  States.  Herbert 
V.  Lacey  and  John  W.  Lacey,  both  of  Cheyenne,  Wyo.,  for  defendant  in  error. 
Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON,  District  Judge. 

PER  CURIAM.  Dismissed,  without  costs  to  either  party  in  this  court,  per 
stipulation  of  parties. 


(221  Fed.  1023) 

VIROIN  TIMBER  CO.  y.  RINGER.  (Circuit  Court  of  Appeals,  Eighth 
Circuit  November  30,  1914.)  No.  4345.  Appeal  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Arkansas.  Moore,  Smith  & 
Moore,  of  Little  Rock,  Ark.,  for  appellant  Rose,  Hemingway,  Cantrell,  Lough- 
borough &  Miles,  of  Little  Rock,  Ark.,  for  appellee.  Before  ADAMS,  Circuit 
Judge,  and  DYER,  District  Judge. 

PER  CURIAM.  Appeal  dismissed,  at  costs  of  appellee,  per  stipulation  of 
parties. 


(221  Fed.  1023) 

WOLFF  et  aL  T.  STATE  NAT.  BANK  OF  SHAWNEE.  (Circuit  Court  of 
Appeals,  Eighth  Circuit.  March  22,  1915.)  No.  3928.  In  Error  to  the  Dis- 
trict Court  of  the  United  States  for  the  Western  District  of  Oklahwna. 
E>theridge,  McCormick  &  Bromburg,  of  Dallas,  Tex.,  and  Keaton,  Wells  & 
Johnston,  of  Oklahoma  City,  Okl.,  for  plaintiffs  In  error.  Ames,  Chambers, 
Lowe  &  Rlchard8(m,  of  Oklahoma  City,  Okl.,  for  defendant  in  error.  Before 
SANBORN  and  ADAMS,  Circuit  Judges. 

PER  CURIAM.  Dismissed,  without  costs  to  either  party  in  this  court* 
per  stipulation  of  parties. 
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ACCIDENT  INSURANCL 

See  Insarance,  «s»669,  668. 

ACCOMPLICES. 

See  Criminal  Law,  «5>607,  510. 

ACCOUNT. 


See   Courts,   ^=:»268; 


Equity,   €=>38;    Jury, 


U.  PROCEEDINGS  AND  REIiIEF. 

^s»l5  (U.S.C.C.A.)  Laches  is  good  as  a  de- 
fense to  a  bill  for  an  accounting.— Childs  v. 
Missouri.  K.  &  T.  Ry.  Co.,  629. 
«=>I7  (U.S.aO.A.)  Bill  to  remore  cloud  from 
title  to  land  of  which  defendant  was  in  pos- 
session held  a  mere  "fishing  bill,"  and  not 
maintainable  so  far  as  it  sought  an  accounting. 
— Childs  V.  Missouri.  K.  &  T.  Ry.  Co.,  ^9. 
^=s>22  (IJ.S.C.CJL)  On  appeal  by  both  parties 
from  a  judgment  in  a  suit  for  an  accounting, 
rendered  by  the  court  without  reference  and 
without  stating  the  accoimt,  the  cause  will  be 
remanded,  with  instructions  to  refer  for  a  state- 
ment of  the  account— Tatum  Bros.  Real  Es- 
tate &  Investment  Co.  v.  Shenk,  59a 


U. 


ACTION. 

NATURE  AND  FORM. 


«=»37  (U.S.C.C.A.)  Plaintiff  held  to  have  waiv- 
ed the  right  to  have  His  complaint  construed  as 
a  bill  in  equity  by  permitting  the  cause  to  be 
docketed  and  tried  m  the  federal  court,  after 
removal,  as  an  action  at  law.— Southern  Cot- 
ton Oil  Co.  V.  Shelton,  509. 

ADJOINING  LANDOWNERS. 

See  Party  Walls. 

ADMIRALTY. 

See  Collision ;  Maritime  Liens;    Seam^i;  Ship- 
ping. 


VHI.  DECREE    AND     ENFORCEMENT 
THEREOF* 

<8=»I0I  (U.S.C.C.A.)  A  court  of  admiralty  has 
jurisdiction  to  determine  the  validity  and  rank 
of  claims  against  a  fund  remaining  in  its  regis- 
try after  the  payment  of  maritime  liens  folr 
which  a  vessel  has  been  sold,  although  they 
are  not  maritime  in  character.— The  Atlantic 
City,  297. 

IX.  APPEAI- 

<8=»II8  (TT.S.C.CA.)  On  appeal  in  admiralty, 
findings  of  fact,  whether  by  the  judge  or  a  jury, 
are  not  binding  on  the  appellate  court,  although 
they  will  not  be  disregarded,  unless  the  court  is 
weU  satisfied  that  thev  are  contrary  to  the 
weight  of  evidence.— The  A.  G.  Brower,  256. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 

I.  NATURE  AND   REQUISITES. 

(E)   Duration    and    Continuity    of    PosBes- 
•lon. 

^=:»50  (tJ.S.C.CA.)  Acceptance  of  lease  by  per- 
son in  adverse  possession,  though  an  admission, 
held  not  conclusive,  in  favor  of  a  stranger  to 
the  lease,  that  he  did  not  hold  the  land  as  his 
own.— Mitchell  v.  McShane  Lumber  Co.,  444. 

m.   PLEADING,  EVIDENCE,  TRIAI^ 
AND   REVIEW. 

^=»M5  (U.S.C.CA.)  Where  evidence  whether 
adverse  possession  was  interrupted  was  con- 
flicting, question  held  for  the  jury.— Mitchell  v. 
McShane  Lumber  Co.,  444. 

AFFIDAVITS. 

See  Corporations,  ^=s>621 ;   Criminal  Law,  ^=» 
956;    Pleading,  <8=>157. 

AGENCY. 

See  Principal  and  Agent. 


For  canes  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Serien  ft  Indexes  see  same  topic  and  KET-NUMBBR 
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AGREED  CASL 

See  Appeal  and  E)rror,  €=>900. 

AGREEMENT. 

See  Contracts. 

ALIENATING  AFFECTIONS. 

See  Husband  and  Wife,  <d=:»334,  335. 

ALIENS. 

n.  EXCLUSION  OR  EXPUI.8ION. 

^=>32  (U.S.C.C.A.)  Evidence  held  not  to  sus- 
tain claim  of  Chinese  person  that  he  was  not 
fiven  fair  hearing  in  deportation  proceedings. — 
n  re  Ng  Wah  Chung.  247. 


See  Indians. 


ALLOTMENT. 


AMENDMENT. 

See  Appeal  and  Brror,  <3=»195,  403;  Pleading, 

APPEAL  AND  ERROR. 

See  Account,  «=>22;  Admiralty,  ^=>118; 
Bankruptcy,  <8=»461,  465;  Courts.  <@=5>356, 
405;  Criminal  Law,  <8=»103^1170i^ ;  Ex- 
ceptions, Bill  of;   Habeas  Corpus,  ^=»4. 

m.  DECISIONS  REVIEWABIiE. 
(B)   Nature,  Scope,  and  Bflect  of  Decision. 

€=»87  (U.S.C.C.A.)  An  order  denying  a  mo- 
tion for  a  new  trial  is  not  assignable  for  error. 
-JCourtnay  v.  King,  204. 

V.   PRESENTATION    AND    RESERVA- 
TION  IN   LOWER  COURT   OF 
GROUNDS   OF  REVIEW. 

(B)  Objection*  and  Motion*,  and  Rnlinffs 
Tliereon. 


>I95  (U.S.C.O.A.)  Objection  that  court  dis- 
missed suit  after  sustaining  demurrer  without 
an  opportunity  to  amend,  not  having  been 
raised  below,  held  not  available  in  the  appel- 
late court.— Childs  y.  Missouri,  K.  &  T.  Ry.  Co., 
629. 

(G)  Exception*. 

^=»265  (U.S.C.C.A.)  No  exception  is  necessary 
in  a  federal  court  to  raise  the  question  whether, 
when  a  jury  has  been  duly  waived,  the  special 
findings  of  fact  by  the  court  are  sufficient  to 
■support  the  judgment  rendered  thereon.— Phila- 
delphia Casualty  Co.  y.  Fechheimer,  25. 
<8=>273  (U.S.C.C.A.)  A  general  exception  to  the 
action  of  a  trial  court  in  overruling  in  a  mass 
exceptions  to  report  of  referee  held  too  indef- 
inite to  present  any  question  for  review  by  an 
appellate  court.— Philadelphia  Casualty  Co.  v. 
Fechheimer,  25. 

VI.  PARTIES. 

<$=>325  (U.S.C.C.A.)  On  appeal,  nonjoinder  of 
party  having  qply  a  nominal  interest  held  not 
fatal.— Higbee  v.  Chadwick,  317. 

That  a  decree  makes  a  party  jointly  liable  for 
the  costs  does  not  reouire  him  to  join  in  an  ap- 
peal or  to  be  severed. — Id. 


VH.  REQUISITES  AND  PROCEEDINGS 

FOR   TRANSFER   OF   CAUSE. 

(D)  "Writ  of  Error,  Citation,  or  Notiee. 

«=^03  (U.S.C.CA.)  Under  U.  S.  Comp.  St. 
1901,  p.  714,  §  1005,  plaintiffs  held  to  be  per- 
mitted to  amend  writ  of  error,  where  one  de- 
fendant was  not  made  a  party  to  the  proceed- 
ings in  error.— Riningef  v.  Puget  Sound  Elec- 
tric Ry.,  43. 

X.  RECORD  AND  PROCEEDINGS  NOT 

IN  RECORD. 

(A)   Mattera  to  be  Slio-vm  by  Record. 

<©=>497  (U.S.C.CA.)  To  sustain  an  appeal  the 
record  must  show  that  appellant  has  an  actual 
and  substantial  interest  in  the  decree  appealed 
from.— Fult6n  Inv.  Co.  v.  Dorsey,  lOS. 

(G)   NecessitT  of  Bill  of  E3zceptions»  Case, 
or  Statement  of  Facts. 

^=»544  (U.S.C.C.A.)  Error  in  ruling  on  excep- 
tions raising  question  of  jurisdiction,  when  ap- 
parent on  the  face  of  the  pleadings,  held  re- 
viewable without  a  bill  of  exceptions.— Illinois 
Cent  B.  Co.  y.  Rogers,  530. 

XI.   ASSIGNMENT   OF  ERRORS. 

«S=»733  (U.S.C.C.A.)  An  assignment  of  error 
that  "the  court  erred  in  entering  judgment  for 
the  plaintiffs,  to  which  the  defendant  then  and 
there  excepted,"  is  insufficient  to  raise  any  ques- 
tion for  review  by  the  appellate  court. — Phila- 
delphia Casualty  Co.  v.  Fechheimer,  25. 

Xni.  DISBnSSAL,  WITHDRAW AI^  OR 
ABANDONMENT. 

<©=>792  (U.S.C.C.A.)  Where  there  is  a  lack  of 
jurisdiction  on  appeal  because  of  the  nonjoinder 
of  a  necessary  party,  the  court  will  not  pro- 
ceed, though  there  is  no  motion  to  dismiss.— 
Higbee   v.   Chadwick,   317. 

XVI.   REVIEW. 
(A)   Scope  and  Bztent  in   Ctoneral. 

<S=»843  (U.S.C.C.A.)  Whether  contract  sued  on 
by  transferee,  containing  promise  to  pay,  was  a 
negotiable  promissory  note  as  matter  of  law, 
held  immaterial  in  view  of  the  jury's  findings.— 
Leiter  v.  Poindexter,  68. 

<g=»848  (U.S.C.CA.)  When  special  findings  of 
fact  made  by  a  referee  are  adopted  by  the  court 
in  such  manner  as  to  show  an  intention  to 
adopt  them  as  its  own,  they  will  foe  so  treat^ 
by  the  appellate  court— Philadelphia  Casualty 
Co.    V.   Fechheimer,    25. 

<d=:»850  (U.S.C.C.A.)  Where  counsel  for  appel- 
lant or  plaintiff  in  error  in  the  appellate  court 
admit  that  the  findings  of  fact  made  by  the 
trial  court  are  sustained  by  the  evidence,  such 
findings  will  be  treated  as  in  effect  an  agreed 
statement  of  facts.— Philadelphia  Casualty  Co. 
V.  Fediheimer,  25. 

(C)  Parties  Entitled  to  Allege  Brror. 

<8=»878  (U.S.C.C.A.)  A  defendant  in  error,  who 
did  not  himself  institute  proceedings  in  error, 
cannot  in  the  appellate  court  go  beyond  sup- 
porting the  judgment  and  opposing  the  assign- 
ments of  error  by  the  adverse  party^— Phila- 
delphia Casualty  Co.  v.  Fechheimer,  Z5. 
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^=:»883  (U.S.O.OJL)  Where  the  existence  of  a 
certain  fact  is  assumed  in  the  trial  court,  and 
the  trial  proceeds  on  that  assumption  without 
objection,  neither  party  may  question  the  ex- 
istence of  such  fact  in  the  appellate  court.^ 
Southern  Cotton  Oil  Co.  v.  Shelton,  509. 

(B)   Presniiiptions* 

e=>900  (U.S.C.C.A.)  That  proceeding  to  re- 
claim property  from  possession  of  trustee  in 
bankruptcy  was  submitted  on  agreed  statements 
of  fact  held  not  to  restrict  power  of  court  on 
appeal  to  draw  inferences  of  fact. — Flanders 
Motor  Co.  V.  Reed,  250. 
^=»907  (U.S.C.C.A.)  On  appeal  from  decree  va- 
cating foreclosure  sale,  by  purchaser  from  suc- 
cessful bidder,  to  which  Bidder  was  not  a  par- 
ty, held,  that  it  would  not  be  presumed,  to  de- 
feat jurisdiction,  that  the  lien  given  the  pur- 
chaser did  not  include  the  full  amount  paid  the 
bidder.—Higbee  v.  Chadwick,  317. 


(G)  an 


oms  of  F«ct»  Verdict*,  and  Find- 
IniTB* 

>I004  (U.S.C.C.A.)  Under  Const  U.  S. 
Amend.  7,  refusal  of  new  trial  for  excessiveness 
of  the  damages,  in  action  for  alienation  of  af- 
fections, held  not  reviewable. — Williamson  v. 
Osenton.  261. 

<$=>I008  (U.S.C.CA.)  District  Judge's  state- 
ment that  disposition  of  rents  as  between  dif- 
ferent receivers  was  with  consent  of  the  peti- 
tioning receiver's  predecessors  in  office  held  to 
be  accepted.— Ball  v.  Improved  Property  Hold- 
ing Co.  of  New  York.  245. 

(H)   HarmlesB  Brror. 

<8=»I048  (U.S.C.CA.)  In  buyer's  action,  exclu- 
sion of  question  on  cross-examination  as  to  ad- 
mission that  he  made  a  mistake  in  refusing  a 
tender  held  harmless,  in  view  of  subsequent  tes- 
timony.—Alamo  Cattle  Co.  V.  Hall.  578. 
«=s>l050  (U.S.C.CA.)  In  action,  under  Employ- 
ers' Liability  Act,  admission  of  evidence  as  to 
collection  of  life  insurance  by  one  of  the  bene- 
ficiaries of  the  action  held  not  harmless  under 
the  evidence.— Brabham  v.  Baltimore  &  O.  R. 
Co..  117. 

^=»I052  (U.S.CC.A.)  Error  in  overruling  an 
objection  to  a  question  whether  a  witness  took 
possession  of  certain  property  was  cured  by 
subsequent  testimony  disclosing  his  acts.— 
Courtney  v.   King,   204, 

«=s>l064  (U.S.C.CA.)  Error  in  an  instruction 
on  an  inmiaterial  issue,  which  could  have  no 
effect  in  determining  the  material  issue,  is 
harmless.— Otis  V.  Pittebnrgh- Westmoreland 
Coal   Co.,   63. 

<8=»I064  (U.S.O.CA.)  The  great  length  of  in- 
structions, or  the  amount  of  repetition  contain- 
ed in  them,  was  not  necessarily  reversiMe  error, 
though  such  faults  should  always  be  avoided.— 
Alamo  Cattle  Co.  v.  Hall,  578. 
^=:»I066  (U.S.C.CJI.)  Error  in  charging  the  Ju- 
ry that  contributory  negligence  could  not  be 
relied  on  unless  pleaded  was  harmless,  where 
there  waa  no  evidence  of  contributory  negli- 
gence.—Long  Island  R.  Co.  v.  Darnell.  1. 


<d=:»l067  (U.S.C.CA.)  In  action  for  alienation 
of  affections,  refusal  of  instruction  that  if  the 
enticement  was  on  the  part  of  the  husband,  and 
not  on  the  part  of  defendant,  there  could  be 
no  recovery,  held  harmless,  under  the  evidence. 
—Williamson  v.  Osenton,  261. 

APPRAISERS. 

See  Bankrnptcy,  «s»248. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  «=>721-723. 

ARMY  AND  NAVY. 

See  Habeas  Corpus,  ^=s>16. 

<g=»l9  (U.S.C.CA.)  Minor  held  punlshaWe  if 
fraudulentiy  enlisting  in  violation  of  sixty -sec- 
ond article  of  war.— United  States  v.  Williford, 
273. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  <d=:»87,  733. 

ASSIGNMENTS. 

See  Patents,  «=s>192. 

I.  REQUISITES  AND  VAUDITT. 

(A)  Property,  Bstates,  and  Rlarlit*  Assiirn- 
able. 

<g=»l9  (U.S.C.C.A.)  A  contract  which  involves 
a  relation  of  personal  confidence  is  not  assign- 
able.—Central  Krass  &  Stamping  Co.  v.  Stuber, 
475. 

An  executory  personal  contract  is  not  made 
assignable  by  the  use  of  the  terms  assigns  and 
heirs. — Id. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSOCIATIONS. 

See  Corporations,  ^=:»49. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  C=s>206-21& 


See  Pledges; 


BAILMENT. 

Warehousemen. 

BANKRUPTCY. 


See  Appeal  and  Error,  €=>900;  Criminal  Law, 
^=»il70%;  Dower,  ^s>4&;  Evidence,  «=» 
571;    Sales,  «=>477. 

H.  PETITION,  ADJUDIOATIOir.  WAB- 

BANT,  AND   CUSTODY  OF 

PROPERTY. 


«s>65  (U.S.CC.A.)  Where  the  essential  facts 
alleged  in  a  bankruptcy  petition  were  admitted. 
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it  was  no  answer  to  the  creditors'  right  to  an 
adjudication  that  after  the  petition  was  filed 
foreclosure  on  the  bankrupt's  property  was  be- 
gun, and  that  the  value  of  the  property  was 
less  than  the  lien.— Vulcan  Sheet  Metal  Co.  v. 
North  Platte  VaUey  Irr.  Co.,  198. 

m.  AssiGNMEirr,  administration, 

AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

<A)  Appointment,  ^nnllllcntion,  amd  Ten- 
ure of  Trustee. 

<8=»I25  (U.S.O.C.A.)  Where  objections  were  fil- 
ed to  claims,  and  no  person  received  the  votes 
of  an  undisputed  majority  in  number  and 
amount  for  trustee,  referee  held  authorized  to 
postpone  the  election,  and,  having  done  so,  the 
election  should  be  treated  as  tentative.— In  re 
Kno3C,  502. 

<8=»I27  (U.S.C.CA.)  Whether  a  trustee  should 
be  appointed  for  a  bankrupt's  estate  is  for  de- 
termination after  an  adjudication  has  been  en- 
tered.—Vulcan  Sheet  Metal  Co.  v.  North  Platte 
Valley  Irr.  Co..  198. 

<8=>I27  (U.S.C.CA.)  Within  Bankr.  Act,  §§  2 
(17),  and  44,  relative  to  appointment  of  trustee 
by  court,  referee  held  included  in  the  term 
*'court.'*— In   re  Knox,  562. 

Where  majority  in  amount  of  claims  were  dis- 
puted, causing  considerable  delay,  a  referee,  in 
view  of  the  necessity  for  a  trustee,  held  empow- 
ered to  appoint  a  disinterested  person,  under 
Bankruptcy  Act,  §§  2  (17).  and  44.— Id. 

(B)    Aiislflrnment,    and    Title,    Rlorhts,    and 
Remecltes   of   Trustee  in   Ueneral. 

<8=>I36  (U.S.C.CA.)  Duty  of  bankrupt  and 
wife  to  pay  money  to  trustee  pursuant  to  judg- 
ment requiring  them  to  do  so  held  enforceable 
by  contempt  proceedings. — Power  v.  Fuhrman, 
393. 

In  contempt  proceedings,  bankrupt's  wife  held 
to  have  burden  of  showing  inability  to  comply 
with  judgment  requiring  delivery  of  money  to 
trustee.— Id. 

Burden  resting  on  bankrupt's  wife  to  show 
inability  to  turn  over  money  to  trustee  as  order- 
ed held  not  satisfied  by  finding  that  court  was 
unable  to  find  such  ability.— Id. 

Wife's  ability  to  pay  money  to  trustee  in 
bankruptcy  held  a  question  of  fact,  and  court 
erred  in  holding  that  there  was  a  presumption 
of  law  that  she  did  not  have  possession  or  con- 
trol of  such  money.— Id. 

<@==»I40  (U.S.CCA.)  Under  contract  between 
automobile  manufacturer  and  dealer,  heldt  that 
there  was  no  bona  fide  reservation  of  title  to 
automobile  parts,  and  that  the  manufacturer 
could  not  reclaim  such  ^uts  from  the  dealer's 
trustee  in  bankruptcy.— Flanders  Motor  Co.  ▼• 
Reed.  250. 

<d=:»l40  (U.S.C.CA.)  Under  Cen.  Code  Ohio, 
i  8568.  and  Bankr.  Act.  §  47a  (2),  as  amended 
by  Act  June  25,  1910,  §  8,  trustee  held  to  have 
same  rights  against  property  conditionally  sold 
as  creditor  holding  execution  levy  would  have 
had  when  the  petition  was  filed.— Potter  Mfg. 
Co.  V.  Arthur,   589. 


(C)  Preference*  and   Transfers  br   BanlE- 

rnpt,  and  Attaehment*  and 

Otl&er  Liens. 

<®=»I6I  (U.S.C.C.A.)  Preferential  chattel  mort- 
gage on  merchandise  held  not  good  for  amount 
of  prior  mortgage,  where  sales  had  been  per- 
mitted and  it  did  not  appear  that  any  of  the 
property  originally  mortgaged  was  in  existence. 
— Stockgrowers'  State  Bank  of  Mountain  Home 
V.  Corker.  222. 

<8=»I65  (U.S.CCA.)  Chattel  mortgage,  taken 
by  president  of  bank  for  loan  made  to  bankrupt 
with  which  to  pay  indebtedness  to  bank,  held 
a  preference  within  Bankr.  Act,  {  60b.— Marsh 
V.  Walters,  409. 

<d=:»l66  (U.S.C.CA.)  Bank  paid  with  proceeds 
of  loan  secured  by  chattel  mortgage  within  four 
months  before  bankruptcy  held  to  have  reason- 
able cause  to  believe  that  a  preference  would  be 
effected. — Stockgrowers'  State  Bank  of  Moun- 
tain Home  V.  Corker.  222. 
<g=»l72  (U.S.C.CA.)  Under  Bankr.  Act,  S  47a 
(2),  Hurd's  Rev.  St.  111.  1913,  c  95,  J  1,  and 
the  policy  of  Illinois,  title  to  imports,  vested 
in  bankers  to  secure  advances,  held  invalid  as 
against  importer's  trustee  in  bankruptcy. — In 
re  Richheimer,  542. 

<g=»l72  (U.S.C.CA.)  Under  Bankr.  Act,  i  47a 
(2),  as  amended  by  Act  June  25,  1910,  taking  of 
possesion  under  instrument  amounting  to  chat- 
tel mortgage  between  filing  of  petition  and  ad- 
judication held  not  to  defeat  trustee's  rights, 
notwithstanding  section  7(hL.— Massachosetts 
Bonding  &  Ins.  Co.  v.  Kemper,  593. 
<8=>  184  (U.  S.  C  C  A.)  Unfiled  instrument 
amounting  to  chattel  mortgage,  invalid  as  to 
creditors  under  Gen.  Code  Ohio,  S  8560,  held 
invalid  as  against  a  trustee  in  bankruptcy,  un- 
der Bankr.  Act,  §  47a  (2),.  as  amended  by  Act 
June  25,  1910.— Massachusetts  Bonding  &  In& 
Co.   V.   Kemper,   593. 

<@=:»I94  (U.S.C.CA.)  The  taking  possession  of 
property  of  a  corporation  by  a  court  through  re- 
ceivers in  a  creditor's  suit  constitutes  a  "levy," 
within  section  67f  of  the  Bankruptcy  Act,  and 
the  jurisdiction  of  the  court  over  the  property  is 
not  affected  by  bankruptcy  proceedings  against 
the  corporation  instituted  more  than  four 
months  thereafter.— Blair  v.  Brailey,  524. 
<8=>200  (U.S.CCA.)  Hurd's  Rev.  St  UL  1913, 
c.  80,  §§  16-23,  25,  held  not  to  create  a  land- 
lord's lien  prior  to  the  levy  of  a  distress  war- 
rant, and  the  lien  acquired  by  such  levy  held  one 
obtained  through  legal  proceedings,  within 
Bankr.  Act  July  1,  1898,  f  67f,  which  is  avoid- 
ed by  the  bankruptcy  of  the  tenant  within 
four  months.- In  re  United  Motor  Chicago  Co., 
378. 

<8=>2II  (U.S.CCA.)  An  order  directing  receiv- 
ers to  appear  in  a  bankruptcy  proceeding  and 
oppose  the  adjudication  of  defendant  held  not  a 
surrender  by  the  court  of  its  jurisdiction  over 
the  property  to  the  bankruptcy  court.- Blair  v. 
Brailey,  524. 

^=9212  (U.S.C.CA.)  A  summary  order  of  a 
court  of  bankruptcy,  directing  an  adverse  daim- 
ant  of  property  to  deliver  possession  of  the 
same  to  its  receiver,  is  not  an  adjudication  of 
the  title  or  right  to  ultimate  possession.— In  re 
Petronio,  285. 
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CD)  AdmlMlBtratfOB  of  Bstate* 

<8=s>224  (U.S.C.O.A.)  A  referee  held  without 
jurisdiction  of  a  proceeding  to  determine  the 
validity  of  a  transfer  of  property  by  bankrupts 
to  one  claiming  adversely,  and  who  objects  to 
the  jurisdiction.— In  re  Petponio,  285. 
C=s>248  (U.S.C.C.A.)  A  lessee  of  a  bankrupt 
mining  company,  by  reason  of  his  lease,  held 
not  disqualined  to  serve  as  an  appraiser  under 
Bankruptcy  Act,  I  70b.— Clark  Hardware  Co. 
V.  Sauve,  194. 

^=>266  (U.S.C.CA.)  An  order  for  the  sale  of  a 
bankrupt's  property  properly  provided  that  in 
case  of  a  purchase  by  a  lien  creditor  he  could 
have  credit  on  the  price  for  such  portion  there- 
of as  would  otherwise  accrue  to  him  by  reason 
of  his  lien.— Clark  Hardware  Co.  v.  Sauve,  194. 
<8=>267  (U.S.C.CA.)  If  seller  under  conditional 
sale  was  required  to  surrender  notes  in  order 
to  enforce  reservation  of  titie,  surrender  on 
hearing  in  bankruptcy  proceeding  held  suffi- 
cient.—In  re  Rector^s.  253. 

Where  property  to  which  vendor  had  reserved 
title  was  sold  in  bankruptcy  proceeding,  held^ 
that  question  whether  the  vendor  had  a  lien 
was  wholly  academic,  though  vendor  should 
have  retaken  the  property  under  Personal  Prop- 
erty Law  N.  Y.  I  65.— Id. 

(B)  Action*  by  or  Aflrainst  Tmstoe. 

C=s>302  (U.S.C.CJL)  Variance  between  bill,  on 
theory  that  mortgage  to  president  of  bank  was 
to  secure  indebtedness  to  the  bank,  and  evi- 
dence, showing  that  it  was  to  secure  a  loan 
used  in  paying  t^e  bank,  held  to  render  a  de- 
cree for  the  trustee  erroneous.- Marsh  v.  Wal- 
ters, 409. 

«=»303  (U.S.C.CA.)  Party  seeking  to  reclaim 
property  conditionally  sold  from  trustee  in 
bankruptcy  held  to  have  burden  of  showing  that 
there  were  prior  creditors,  as  to  whom  the  con- 
tract was  not  invalid,  and  that  the  claims  of 
subsequent  creditors  would  not  exhaust  the 
property.— Potter  Mfg.  Co.  v.  Arthur,  589. 

(F)  ClalniB    aaralnst    and    Distribution    of 
Bstnte. 

«=>357  (U.S.C.CA.)  In  the  absence  of  a  feder- 
al statute  or  rule  of  court  on  the  subject,  a 
state  statute  requiring  security  for  costs  is  to 
be  followed  by  a  federal  court.— Silvas  v.  Ari- 
lona  Copper  Co.,  208. 

V.   BIGHTS,    BEBgEDIES,   AND   DIS- 
CHARGE  OF   BANKBUPT. 

«=s>395  (U.S.C.CA.)  A  court  of  bankruptcy  is 
without  jurisdiction  to  order  the  sale  for  any 

gurpose  of  property  which  it  has  set  apart  to  a 
ankrupt  as  his  homestead  exemption.— In  re 
Yungbluth,  202. 

^=s>408  (U.S.C.CA.)  Omission  of  a  small 
amount  of  furniture  from  bankrupt's  schedules 
without  fraudulent  intent  held  not  ground  for 
denying  a  discharge.— Baker  v.  Bishop-Bab- 
cock-Becker  Co.,  265. 
^s>408  (U.S.CC.A.)  Facts  held  to  show   that 

Sretended  transfers  by  bankrupt  of  interest  in 
rm  were  not  in  good  faith,  and  that  he  remain- 


ed the  owner,  and  hence  his  fraudulent  con- 
cealment of  such  interest  justified  the  denial  of 
a  disdiarge.— In  re  Hagy,  307. 
<8=>4I3  (U.S.C.CA.)  Creditor,  whose  partner- 
ship with  bankrupt  was  terminated  prior  to 
pretended  sales  of  interest  in  another  firm,  held 
not  estopped  from  objecting  to  the  bankrupt's 
discharge  because  of  the  concealment  of  such  in- 
terest.—In  re  Hagy,  307. 

<S==>4I5  (U.S.C.CA.)  On  application  by  bank- 
rupt for  discharge,  findings  of  referee  or  special 
master  on  conflicting  testimony  held  not  to  be 
disturbed,  unless  plainly  wrong. — ^Baker  v.  Bish- 
op-Babcock-Becker  Co.,  265. 

VI.  APPEAI.  AND  BEVISION  OF 

PBOCEEDINGS. 
(A)  Snperintemdemoe    and    RoTision* 

<d=>439  (U.S.C.CA.)  An  order  made  by  a  court 
of  bankruptcy  on  a  petition  by  a  trustee  to  de- 
termine the  titie  to  property  claimed  adversely 
by  one  not  a  party  to  the  proceedings  held  re- 
viewable by  petition  to  revise,  under  Bankr. 
Act  1898,  J  24b.— In  re  Petronio,  285. 

(B)   Appeal* 

(d=>46l  (U.S.C.CA.)  Appeal  from  order  In 
bankruptcy  disallowing  claim  of  lien  on  pro- 
ceeds of  specific  property  held  to  be  treated  as 
taken  under  Bankr.  Act  §  24a,  and  not  required 
to  be  taken  vnthin  10  days  under  section  25a. — 
Massachusetts  Bonding  &  Ins.  Co.  v.  Kemper, 
593. 

<@=s>465  (U.S.C.CA.)  Dismissal  of  appeal  from 
ao  much  of  order  as  disallowed  general  claim, 
because  not  taken  within  10  days,  as  required 
by  Bankr.  Act,  {  25a,  held  not  to  require  dis- 
missal of  appeal  from  so  much  of  the  order  as 
disallowed  a  claim  of  lien. — Massachusetts  Bond- 
ing &  Ins.  Co.  V.  Kemper,  593. 

VIII.   OFFENSES   AGAINST   BANK- 
BUPT LAWS. 

^s>494  (U.S.C.CA.)  Indictment  held  to  charge 
offense  of  concealing  property  from  trustee^  in 
bankruptcy,  under  Bankr.  Act,  {  29b,  notwith- 
standing unnecessary  averment  as  a  conceal- 
ment from  receiver.— Meyer  v.  United  States, 
432. 

Indictment  for  concealing  property  from  trus- 
tee in  bankruptcy,  under  Bankr.  Act,  §  29b, 
held  not  demurrable  for  failure  to  allege  a  de- 
mand.— Id. 

<8=»495  (U.S.C.CA.)  Cn  trial  of  bankrupt  for 
concealing  assets,  question  asked  him  as  to 
riding  around  in  automobile  held  inadmissible, 
except  in  connection  with  evidence  showing 
that  he  had  some  interest  in  the  automobile.— 
Meyer  v.  United  States,  432. 

BANKS  AND  BANKING. 

IV.  NATIONAI.  BANKS. 

<d=:»26l  (U.S.C.CA.)  That  a  purchase  of  real 
estate  by  a  national  bank  was  in  violation  of 
the  national  banking  law  and  ultra  vires  does 
not  render  the  transaction  void,  but  voidable 
only,  and  its  validity  cannot  be  questioned  by 
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private  parties,  but  only  by  the  United  States. 
—Baker  v.  Schofield,  320. 
^=>287  (U.S.C.C.A.)  An  order  of  court  author- 
izing a  receiver  of  a  bank  to  sell  bad  or  doubt- 
ful assets  held  not  to  authorize  him  to  sell 
an  interest  in  real  estate.— Baker  v.  Schofield, 
320. 

Evidence  held  suflBcient  to  authorize  the  set- 
ting aside  of  a  transfer  of  real  estate  by  receiv- 
er of  a  national  bank  for  fraud,  on  the  ground 
that  it  was  made  on  a  secret  trust  for  the  re- 
ceiver.—Id. 

A  suit  by  a  receiver  to  recover  real  estate 
fraudulently  sold  by  a  former  receiver  held  not 
barred  by  laches. — Id. 

BENEFICIAL  ASSOCIATIONS. 

See  Corporations,  ^=»49. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  SALE. 

See  Sales,  <d=:»473. 

BILLS  AND  NOTES. 

See  Appeal  and  Error,  «=»843;  Sales,  «=» 
477;    Warehousemen,  ^=»15. 

IV.   NEGOTIABIIilTY  ANB  TRANSFER. 
(A)  Instruments  Negotiable. 

<S=s>l50  (U.S.C.C.A.)  Contract  for  purchase  of 
horse,  in  which  was  incorporated  the  form  of  a 
promissory  note,  held  on  its  face  a  purchasing 
contract,  and  not  a  negotiable  note. — Leiter  v. 
Poindexter,  68. 

BONA  FIDE  PURCHASERS. 

See  Public  Lands,  <8=»120;    Sales,  ^=>473. 

BONDS. 

See  Costs,  «=>ld9;  Insurance,  <8=s>146^  175, 
511 ;  Internal  Revenue,  ^=923 ;  Limitation 
of  Actions,  ^=>35. 

CANCELLATION  OF  INSTRUMENTS. 

See  Contracts,  <&=>770;  Indians,  ^=»14;  Pub- 
lic Lands,  ^=:>12jO;    Sales,  <d=:»38,  126. 

CARRIERS. 

See  Damages,  ^=^208;  Shippincr,  €=s»150; 
Street  Railroads. 

IV.   OARRIAOE  OF  PASSENGERS. 
(D)  Personal   Injnrfes. 

<8=»280  (TJ.S.C.C.A.)  Passenger  held  entitled  to 
recover  for  injuries  which  are  not  the  natural 
and  probable  effect  of  transporting  him  with  rea- 
sonable care.— Lee  v.  Kansas  City  Southern  By. 
Co.,  493. 

«=3>3I8  (TJ.S.C.C.A.)  Proof  of  running  of  pas- 
senger train  through  open  switch  into  collision 
with  standing  cars  held  to  justify  jury  finding 


of  breach  of  carriep's  duty  and  contract.— Lee 
V.  Kansas  City  Southern  Ry.  Co.,  493. 
^=:»320  (TJ.S.C.C.A.)  In  action  for  personal  in- 
juries, where  there  is  substantial  evidence  that 
plaintiff  was  injured  and  sufficient  to  support 
verdict  in  his  favor,  case  held  one  for  the  jury. 
—Lee  Y.  Kansas  City  Southern  By.  Ck).,  493. 

CHANCERY. 

See  EJquity. 

CHATTEL  MORTGAGES. 

See  Bankruptcy,  <8=»161-166,  184. 

V.  RIOHTS   AND   REMEDIES   OF 
CREDITORS. 

<8=»I96  (TJ.  S.  C.  C.  A.)  Contract  transferring 
building  contractor's  tools,  plant,  etc.,  to  its 
surety,  to  protect  the  surety,  held  in  effect  a 
chattel  mortgage,  and  void  as  to  creditors,  be- 
cause not  filed  under  Gen.  Code  Ohio,  §  8560.— 
Massachusetts  Bonding  &  Ins.  Co.  y.  Kemper. 
593. 

CLAIMS. 

See  Admiralty,  <S=9l01. 

COLLATERAL  SECURITY. 

See  Pledges;  Railroads,  ^=:»159. 

COLLISION. 

ZV.   STEAM  VESSELS  AND   SAHi 
VESSELS. 

^=»43  (TJ.S.C.CA.)  A  steamer  bound  under  the 
rules  to  keep  out  of  the  way  of  a  meeting 
schooner  is  not  justified  in  taking  a  course 
which  will  barely  dear  but  should  allow  a  suf- 
ficient margin  for  safety,  taking  into  consider- 
ation the  contingencies  of  navigation. — Bonnah 
V.  Lakeside  S.  S.  C6..  566. 
<8=>45  (TJ.S.C.C.A.)  A  steamer*  AeW  on  the  evi- 
dence solely  in  fault  for  a  collision  with  a 
meeting  schooner  in  Detroit  River  in  the  day- 
time during  a  high  wind.— Bonnah  v.  Lakeside 
S.  S.  Co.,  566. 

VIL  VESSELS  AT  REST,  AT  ANCHOR 
OR  AT  PLERS. 

<8=>74  (TJ.S.C.CA.)  Evidence  held  to  sustain 
findings  that  a  schooner  was  in  fault  for  using 
insufficient  mooring  lines,  and  liable  for  colli- 
sions with  other  vessels  after  she  broke  a^ay 
during  a  squall.— The  Bertha  F.  Walker,  309. 

IX.  FOO   OR  THICK  WEATHER. 

^=980  (TJ.S.C.C.A.)  Inland  rules  construed  re- 
specting navigation  of  steam  vessels  in  fog.-* 
The  Amagansett,  437. 

€=5>83  (U.S.C.CA.)  Two  fishing  steamers  botti 
held  in  fault  for  a  collision  in  Nantucket  Sound 
in  a  dense  fog  while  on  crossing  courses.— Tht 
Amagansett,  437. 

COMMERCL 

H.  SUBJECTS   OF  REGULATION. 

^s»27  (TJ.S.C.C.A.)  Owner  of  a  logging  railroad, 
used  to  haul  its  own  logs  ftom  its  lands  to 
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Puget  Sound,  where  they  were  sold  in  the  same 
state,  held  not  engaged  in  interstate  commerce, 
within  Employers'  Liability  Act.— Bay  v.  Mer- 
rill &  Ring  Logging  Co..  277. 
^=>27  (U.S.C.C.A.)  Employ^,  while  cleaning 
stencils  used  to  mark  cars  used  in  interstate 
commerce,  held  not  engaged  in  interstate  com- 
merce.—Illinois  Cent  R.  Co.  v.  Rogers,  530. 

COMMERCIAL  LAW. 

See  Ck>urt8,  ®=>372. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMPENSATION. 

See  Eminent  Domain,  ^=:»97. 

COMPLAINT. 

See  Pleading. 

CONCEALMENT. 

See  Bankraptcy,  <8=»494,  495. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  <8=>451-i77. 

CONFLICT  OF  LAWS. 

See  Pledges,  <8=»2. 

CONFUSION  OF  GOODS. 

See  Corporations,  ^=:»213. 

CONSPIRACY. 

See  Criminal  Law,  «=9419,  42a 

CONSTITUTIONAL  UW. 

See  Appeal  and  Error,  ^=s>1004;  Jury,  ^=:»14; 
Witnesses,  <g=?>305. 

CONTEMPT. 

See  Bankruptcy*  ^=»13d. 

CONTRACTS. 

See  Assignments;  Bankruptcy,  ^=s>140;  Bills 
and  Notes;  Chattel  Mortgages;  Customs  and 
Usages,  ^=:»11,  17 ;  Frauds,  Statute  of:  In- 
demnity; Insurance;  Mechanics'  Liens;  Part- 
nership; Party  Walls;  Patents,  <g=»192;  Prin- 
cipal and  Agent^^$=»183 ;  Release;  Sales; 
Trial,  ^=:»2^;    Warehousemen. 

ZVe  RESCISSION    AND    ABANDON. 
HENT. 

^=s>270  (U.S.C.C.A.)  A  party  entitled  to  re- 
scind a  contract  for  fraud  must  announce  his 
purpose  to  rescind  promptly  and  unequivocally 


upon  the  discovery  of  the  fraud.— Ripley  ▼. 
Jackson  Zinc  &  Lead  Co.,  619. 

V.   PERFORMANCE   OR  BREACH. 

^=9280  (U.S.C.C.A.)  A  railroad  company,  which 
contracted  to  furnish  the  plans  and  specifica- 
tions to  a  contractor  for  the  construction  of  its 
road,  held  estopped  to  deny,  after  the  work  was 
done,  that  those  being  followed  when  the  con- 
tract was  made,  and  which  the  contractor  con- 
tinued to  follow,  were  those  intended.— Gales^ 
burg  &  K.  Electric  Ry.  Co.  v.  Hart,  533. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  <8=»92,  117. 

COPYRIGHTS. 

I.   NATURE   AND   ACQinSITION. 

^=»4  (U.S.C.O.A.)  Forms  of  advertisements  for 
use  by  dealers  which  were  misleading  and  con- 
tained untrue  statements  held  not  copyright- 
able, and  use  thereof  not  an  infringement  of  a 
copyrierht.— Stone  &  McCarrick  v.  Dugan  Piano 
Co.,  583. 

m.  INFRINGEBIENT. 

(A)  IVbat  CTonatltntes  Infrinflrement. 

<g=>66  (U.S.C.C.A.)  Under  Copyright  Act 
March  4,  1909,  §§  1  (e),  25,  28,  the  performance 
of  a  musical  composition  in  a  hotel  dining  room 
for  the  purpose  of  increasing  patronage,  but 
with  no  admission  fee,  is  not  a  performance 
for  profit— John  Church  Co.  v.  Hilliard  Hotel 
Co..  639. 

The  proviso  in  Copyright  Act  March  4,  1909, 
§  28,  permits  the  performance  of  the  specified 
compositions  where  an  admission  fee  is  charg- 
ed, if  the  proceeds  are  applied  to  charitable  or 
educational  purposes.— Id. 

CORPORATIONS. 

See  Banks  and  Banking;  Carriers;  Equity, 
^=:>415;  Insurance;  Internal  Revenue,  C=^9; 
Judgment,  ^=»342;  I>imitation  of  Actions, 
^=>S8;  Monopolies;  Railroads;  Street  Rail- 
roads;   Telegraphs  and  Telephones. 

m.  CORPORATE  NAME,  SEAIi,  DOM- 
ICIUB,   BY-LAWS.  AND  RECORDS. 

^=;»49  (U.S.CCA.)  One  fraternal  or  benevolent 
association  may  enjoin  another  from  using  any 
name  or  symbol  so  similar  to  its  own  as  to  be 
likely  to  deceive.— Talbot  v.  Independent  Order 
of  Owls,  268. 

V.  IIEMBERS   AND    STOCKHOLDERS, 

(C)   SninflT  or  Defendlnflr  on  Bebalf  of  Cor- 
poratlon. 


10  (U.S.C.C.A.)  In  stockholder's  suit  to 
recover  property  wrongfully  transferred  and  to 
wind  up  corporation's  affairs,  heldt  that  credi- 
tors should  have  been  mad#  parties.— In  re  Den- 
nett. 422.  ; 
^=9213  (U.S.C.C.A.)  Where  corporate  property 
wrongfully  transferred  had  become  commingled 
with  transferee's  property,  court  held  not  to 
have   exceeded   jurisdiction   in   impressing   lien 
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thereon  in  favor  of  stockholders.— In  re  Den- 
nett, 422. 

VII.   CORPORATfi  POWERS  AND 

UABIUTIES. 

(B)  Representation  of  Corporation  b^  Of' 

iloer*  and  Ajrent*. 

^=>4I7  (U.S.C.C.A.)  Act  of  directors  of  corpo- 
ration owning  all  of  its  stock  in  releasing  two 
of  them  from  liability  for  alleged  fraudulent 
-conspiracy  held  the  action  of  the  corporation. — 
Tanana  Trading  Co.  v.  North  Amencan  Trad- 
ing &  Transportation  Co.,  389. 

XI.  DISSOLUTION  AND  FORFEITURB 
OF  FRANCHISE. 

^=:»62l  (U.S.C.C.A.)  In  suit  by  holding  corpo- 
ration to  dissolve  insurance  company  and  ap- 
point its  officers  as  trustees,  complaint  and  affi- 
davit on  intervention  by  stockholder  of  holding 
company  as  to  mismanagement  held  to  justify 
appointment  of  disinterested  person  as  receiver. 
— Merchants'  &  Insurers*  Reporting  Co.  t. 
Jones,  397. 

CORROBORATION. 

See  Criminal  Law,  ^=s>510. 

COSTS. 

See  Appeal  and  Error,  ^=:»325;  Courts,  ^=s> 
357. 

IV.   SECURITY  FOR  PAYMENT. 

<8=»I09  (U.S.C.C.A.)  Guardian  ad  litem  held  a 
"guardian,"  within  the  meaning  of  Civ.  Code 
Ariz.  1913,  par.  046,  exempting  ''guardians  ap- 
pointed under  the  laws  of  the  state"  from  the 
requirement  of  giving  security  for  costs  in  cer- 
tain cases.— Silvas  v.  Arizona  Copper  Co.,  208. 

COURT  RULES  CITED. 

Equity  Rule  2^-121. 

COURTS. 

See  Admiralty;  Bankruptcy,  ^=»127,  211; 
Corporations,  ^=»213;  Equity,  C=»41 ;  Ha- 
beas Corpus,  ^=>45;  Judgment,  ^=:»342;  Jury, 
<@=»70. 

H.  ESTABLISHlffENT.  OROANIZA- 

TION.  AND  PROCEDURE  IN 

GENERAL. 

(A)   Creation  and  Constltntiom,  and  Court 
Officers. 

<@=»42  (U.S.C.C.A.)  Under  Act  May  2,  1890,  f 
31,  and  Act  March  1,  1895,  the  words  "judicial 
district"  are  now  to  be  read  into  the  Arkansas 
statutes  adopted  for  Indian  Territory,  instead 
of  the  words  "judicial  division,"  as  required  by 
the  former  act.— Robinson  v.  Long  Gas  Co.,  642. 

VII.   UNITED   STATES   COURTS. 
(A)  Jurisdiction    and   Power*   in   General. 

«=s>268  (U.S.C.C.A.)  Suit,  having  failed  as  one 
to  remove  cloud,  held  not  maintainable  as  bill 
for  discovery  and  an  accounting ;  neither  par- 
ty being  a  citizen  of  the  district.--Childs  v.  Mis- 
souri, K.  &  T.  Ry.  Co.,  629. 


(flS)  Procedure,  and  Adoption  of  Prmetioe 
of  State  Court*. 

<8=>356  (U.S.C.C.A.)  Exception  to  refusal  to 
set  aside  verdict,  under  Code  Civ.  Proc.  N.  Y.  S 
999,  presents  nothing  for  review  in  a  federal 
appellate  court.— Great  Atlantic  &  Pacific  Tea 
Co.  V.  Carey,  282. 

(F)   State  La-fv*  a«  Rules  of  Decision. 

^=»37l  (U.S.C.C.A.)  Action  to  remove  cloud 
held  not  maintainable  in  federal  court  by  one 
out  of  possession  against  one  in  possession, 
though  maintainable  under  the  state  laws. — 
Childs  V.  Missouri,  K.  &  T.  Ry.  Co.,  629. 
<g=»372  (U.S.C.C.A.)  VaUdity  and  effect  of  tide 
to  imports,  vested  in  bankers  to  secure  them  for 
advances,  held  subject  to  the  local  law,  and  noL 
as  claimed,  governed  by  the  general  commercial 
law,  apart  from  the  local  law.— In  re  Hichheim. 
er,  542. 

(H)  Circuit  Courts   of  Appeals. 

<8=>405  (U.S.C.CA.)  New  Mexico  Enabling 
Act,  §§  14,  15,  held  not  to  confer  on  the  Circuit 
Court  of  Appeals  jurisdiction  of  &  writ  of  error 
to  review  a  decision  of  the  state  Supreme  Court 
on  appeal  from  a  conviction  in  a  court  of  the 
territory,  affirmed  by  the  territorial  Supreme 
Court,  where  the  case  was  pending  when  the 
state  was  admitted.— Lovato  v.  State  of  New 
Mexico,  196. 

<8=>405  (U.S.C.CA.)  In  suit  to  require  claim- 
ants to  land  sought  to  be  condemned  to  inter- 
plead, judgment  on  trial  of  disputed  claims  held 
not  final,  and  appeal  was  premature,  where  new 
trial  was  granted  as  to  one  lot— Bacon  v.  Gen- 
nett,  271. 

O=>405  (U.S.C.C.A.)  Under  Judicial  Code,  S 
2*38,  an  appeal  lay  to  the  Supreme  Court,  and 
not  ta  the  Court  of  Appeals,  from  a  dismi^al 
because  the  jurisdictional  amount  was  not  in- 
volved.— ^Rogers  v.  Hennepin  County,  2S1. 

Vm.   CONCURRENT  AND  CONFUCT* 

ING  JURISDICTION,  AND 

COMITT. 

(B)   State    Courts    and    United    States 
Courts. 

^=9508  (U.S.C.CA.)  Where  an  injunction  re- 
straining the  enforcement  of  a  state  rate  law 
was  reversed,  the  federal  court  can  govern  pro- 
ceedings by  shippers  on  the  bonds,  but  not  ac- 
tions under  the  statute.— Bellamy  v.  St  Louis, 
I.  M.  &  S.  Ry.  Co.,  442. 

CREDIT  INSURANCE. 

See  Insurance,  ^s»146,  511. 

CREDITORS'  SUIT. 

See  Bankruptcy,  ^=s>194. 

CRIMINAL  LAW. 

See   Amrv   and    Navy:     BankruptG7t    *=»494, 
495;     Prostitution;    Witnesses. 

(A)  Place  of  Brinflrinar  Proseeutton. 

<8=>n3  (U.S.C.C.A.)  Offense  of  stealing  con- 
tents of  letter,  under  Criminal  Code,  i   195, 
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held  committed  in  district,  re^rdless  of  par- 
ticular point  where  money  was  taken,  if  it  was 
brought  within  that  district  with  the  intent  of 
appropriating  it—Perara  v.  United  States,  623. 

X.  EVIDENCE. 

(A)  Judicial     Notice,     Presnmptlom*,     and 
Burden  of  Proof. 

C=>304  (U.S.C.C.A.)  Judicial  notice  held  to  be 
taken  that  Iditarod  is  in  a  remote  and  very 
sparsely  settled  "ortion  of  Alaska,  and  that  in 
the  latter  part  of  September  transportation  to 
and  from  that  point  is  about  to  close  for  the 
season.— Campbell  v.  United  States,  602. 

<B)  Fact*    In    Issue   and    Relevant    to    Is- 
sues, and  Res  Gestae. 

^=»35l  (U.S.O.G.A.)  The  flight  of  a  person  ac- 
cused of  crime  is  competent  evidence  against 
him.— <:ampbeU  y.  United  Stotes,  602. 

(C)   Other  Offenses,  and  Gl&aracter  of  Ac- 
cused. 

^=»369  (U.S.C.C.A.)  On  trial  for  carrying  on 
business  of  wholesale  liquor  dealer  in  1910 
without  paying  tax,  evidence  of  sales  of  liquor 
in  1909  held  erroneously  admitted.— Day  v. 
United  States,  406. 

<F)  Admlaslonsy  Declarations,  and   Hear- 
say. 

«=>4I9, 420  (U.S.C.C.A.)  On  a  trial  for  partid- 

Fiation  in  a  conspiracy  to  use  the  mails  to  de- 
raud  creditors  of  a  corporation  by  purchasing 
goods  on  credit,  a  petition  in  replevin  for  goods 
delivered  to  the  corporation  held  inadmissible  as 
hearsay.— Todd  v.  United  SUtes.  615. 

(H)  Documentary  BTldence  and  Exclusion 
of  Parol   B-Fldenoe  Tliereby. 

<=»436  (U.S.C.C.A.)  On  trial  for  carrying  on 
business  of  a  wholesale  liquor  dealer  without 
paying  tax,  where  defendant  claimed  that  he 
was  agent  for  his  brother^  in  whose  name  the 
distillery  was  bonded,  official  form,  showing  all 
-operations  of  the  distillery,  held  improperly  ex- 
cluded.—Day  V.  United  States,  406. 

(J)  Testimony   of  Accomplices  and  Code- 
fendants. 

^=>507  (U.S.C.C.A.)  Women  transported  from 
one  state  to  another  for  an  immoral  purpose 
are  not  accomplices  to  the  offense  of  transport- 
ing them  and  furnishing  tickets  for  their  trans- 
portation.—Digjrs  V.  United  States,  147. 
^=>5I0  (U.S.C.C.A.)  In  the  federal  courts,  cor- 
roboration of  the  testimony  of  aij  accomplice  is 
not  necessary  to  support  a  conviction. — Diggs 
▼.  United  States,  147. 

XII.  TBIAL. 
(C)  Reception  of  Birldenee. 

(U.S.C.C.A.)  Ruling  of  the  court  ad- 
in  evidence  an  instrument  on  the 
that  it  was  evidence  of  the  facts  stated 
held  not  sustainable  on  the  theory  that 
not  introduced  as  evidence  of  the  facts 
-Todd  V.  United  States,  615. 


mitting 
ground 
therein 
It  was 
stated.- 


(B)  Arguments  and  Conduct  of  Counsel* 

<@=:»72l  (U.S.C.CA.)  Where  accused  has  waiv- 
ed the  privilege  accorded  him  by  Const.  Ameud. 
5,  and  Act  March  16,  1878^  by  testifying  in  his 
own  behalf,  his  failure  to  testify  concerning 
certain  matters  may  be  commented  on  by  coun- 
sel.—Diggs  V.  United  States,  147. 
<g=»723  (U.S.C.C.A.)  On  trial  for  transporting 
women  from  one  state  to  another  for  an  im- 
moral purpose,  argument  as  to  accused's  deprav- 
ity, the  importance  of  enforcing  the  law,  and 
that  the  public  was  awaiting  the  verdict,  held 
not  to  require  a  reversal.— Diggs  v.  United 
States,  147. 

(F)  ProTlnce  of  Court  and  Jury  In  Gen« 

eral* 

<8=>757  (U.S.C.CA.)  Instruction  that  Indian 
witnesses  were  entitled  to  as  much  credit  as 
white  men  held  improper;  that  being  a  matter 
within  the  exclusive  province  of  the  jury. — 
Campbell  v.  United  States,  602. 

(G)  Necessity,  Requisites,  and  Sufllclency 

of  Instructions. 

<8=>778  (U.S.C.CA.)  Instruction  as  to  consid- 
ering flight  of  person  suspected  of  crime  held 
not  erroneous.— Campbell  v.  United  States,  602. 
«=>778  (U.S.C.C.A.)  Instruction  as  to  accus- 
ed's failure  to  produce  expert  evidence  that 
the  envelope  in  which  stolen  monejr  was  found 
was  not  addressed  in  his  handwriting  held  re- 
versible error,  as  placing  the  burdeu  on  him  of 
proving  his  innocence. — Perara  v.  United  States, 
623. 

<@=:»780  (U.S.C.CA.)  It  is  not  reversible  error 
to  refuse  an  instruction  cautioning  the  jury 
against  giving  too  much  weight  to  the  testimony 
of  accomplices.— Diggs  v.  United  States,  147. 

<@=:»8I4  (U.S.C.C.A.)  Instruction  that  jury 
might  consider  whether  witness  was  acting  un- 
der influence  of  any  person  and  whether  any 
promise  of  immunity  had  been  offered  her  held 
properly  refused,  where  there  was  no  evidence 
on  which  to  base  it— Diggs  v.  United  States, 
147. 

€=»823  (U.S.C.C.A.)  Instruction  that  evidence 
of  Indians  was  entitled  to  as  much  credit  as 
that  of  white  men  held  not  reversible  error^  in 
view  of  other  instructions.— Campbell  y.  United 
States,  602. 

(J)   Custody,    Conduct,    and    Deliberations 
of  Jury. 

<8=»857  (U.S.O.C.A.)  Where  accused  has  waived 
the  privilege  accorded  him  by  Const.  Amend.  5, 
and  Act  March  16,  1878,  by  testifying,  bis 
failure  to  testify  concerning  certain  matters 
may  be  considered  by  the  jury.— Diggs  v.  Unit- 
ed States.  147. 

«=s>865  (U.S.C.CA.)  Verdict  held  not  coerced 
by  court's  direction  to  consider  the  case  fur- 
ther after  foreman  had  stated  that  the  jury 
were  unable  to  agree.— Campbell  v.  United 
States,  602. 
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Xm.  MOTIOXS  FOB  HEW  TBIAIi  AlfD 
IN  ARREST. 

e=>956  (U.S.C.C.A.)  Accnsed  can  avail  himself 
of  an  exculpatory  affidavit,  made  by  another 
after  accused's  conviction,  only  by  submitting  it 
to  the  trial  court  on  motion  for  new  trial. — 
Whitaker  v.  United  States,  206. 

XV.   APPEAL   AND  ERROR,  AND 
CERTIORARI. 

(U)  Prenentatlon  and  Reservation  la  IiO'vr- 
er  Conrt  of  Gronnda  of  Revle^v. 

<?=>I039  (U.S.C.C.A.)  Accused,  who  made  no 
objection,  cannot  complain  of  court's  direc- 
tion to  jury  to  further  consider  the  case  after 
the  foreman  had  stated  that  they  were  unable 
to  agree.— Campbell  v.  United  States,  602. 

(D)  Record  and  Proceedlaar*  Not  la  Rec- 
ord. 

<g=>l092  (U.S.C.O.A.)  A  paper,  not  signed  by 
the  judge,  nor  appearing  of  record  to  have  ever 
been  examined  by  or  been  presented  to  him, 
cannot  be  regarded  as  a  bill  of  exceptions. — 
Whitaker  v.  United  States,  206. 
<g=»ll22  (U.S.C.C.A.)  EJrror  assigned  in  refus- 
ing a  peremptory  instruction  cannot  be  review- 
ed, where  the  alleged  bill  of  exceptions  con- 
tained only  a  part  of  the  evidence.—Whitaker 
v.  United  States,  206. 

(O)    Review. 

^=:»1I44  (U.S.C.C.A.)  Where  charges  given 
were  not  in  the  bill  of  exceptions,  requested 
charge  held  presumed  to  have  been  covered  by 
the  charge  given.— Meyer  v.  United  States,  432. 
<@=»II63  (U.S.C.CA.)  Error  in  admitting  evi- 
dence against  accused  is  presumptively  preju- 
dicial.—Todd  V.  United  States,  615. 
<g=»M66"/2  (U.S.C.C.A.)  The  error,  if  any,  in 
excusing  veniremen  on  the  government's  chal- 
lenge, was  harmless,  where  accused  did  not  ex- 
haust his  peremptory  challenges.— Campbell  v. 
United   States.  602. 

€=s>ll69  (U.S.C.CA.)  On  a  trial  for  participa- 
tion in  a  conspiracy  to  use  the  mails  to  de- 
fraud, error  in  admitting  an  instrument  con- 
taining positive  averments  of  facts  tending  to 
establish  accused's  guilt  cannot  be  disregard- 
ed as  nonprejudicial.— Todd  v.  United  States, 
615. 

<&»M70'/2  (U.S.C.CA.)  On  trial  of  bankrupt 
for  concealing  assets,  exclusion  of  question  ask- 
ed trustee  on  cross-examination  as  to  dismissal 
for  want  of  evidence  of  suit  to  recover  automo- 
bile and  diamond  ring  held  not  rendered  harm- 
less by  the  bankrupt's  testimony.— Meyer  y. 
United  States,  432. 

CROSS-EXAMINATION. 

See  Witnesses,   <gs»268. 

CUSTOMS  AND  USAGES. 

^=»M  (U.S.C.C.A.)  A  custom  or  usage  is  not 
admissible   to   make   a   contract. — Great   Lakes 
(^oal  &  Dock  Co.  v.  Seither  Transit  Co.,  110. 
€=»I7  (U.S.C.C.A.)  A  custom  or  usage  is  not 
admissible  to  controvert  or  vary  the  plain  terms 


of  a  contract  when  one  exists. — Great  Lakes 
Coal  &  Dock  Co.  v.  Seither  Transit  Co..  110. 

DAMAGES. 

See  Appeal  and  Error,  ^s»1004;   Husband  and 
Wife,  ^=»334. 

Vin.  PIiEADIXG,  EVIDENCE,   AND 

ASSESSlfENT. 

(C)  ProceedlBors  for  Aaseasment. 

<9=>208  (U.S.CCA.)  Evidence  held  to  make 
question  for  ^ury  as  to  whether  passenger  sus- 
tained injuries  in  collision,  notwithstanding 
great  preponderance  of  evidence  showing  that 
whatever  he  suffered  was  the  result  of  diseases. 
—Lee  V.  Kansas  City  Southern  Ry.  Co.,  4^3. 

DEATH. 

n.   ACTIONS    FOB    CAUSING    DEATH. 

(A)  Rlorlit  of  Aetlon  and  Defenses. 

<9=>32  (U.S.C.CA.)  Under  Civ.  Code  CaL  { 
1970,  to  support  an  action  for  death  for  benefit 
of  parents,  actual  dependency  held  necessary.— 
Balaklala  Consol.  Copper  Co.  v.  Keardon,  ISfi. 

(D)  Pleadlnor   and    Evidence. 

«=»72  (U.S.C.CA.)  Under  Civ.  Code  CaL  S 
1970,  in  action  for  death  of  employ^  for  bene- 
fit of  parents,  evidence  as  to  their  financial 
condition  and  deceased's  contributions  to  their 
support  held  admissible.— Balaklala  ConsoL 
Copper  Co.  v.  Reardon,  186. 

(B)  Damaores,  Forfeiture,  or  Fine. 

<e=»9l  (U.S.C.CA.)  In  action  under  Employ- 
ers* Liability  Act  for  death,  evidence  that  one 
of  the  beneficiaries  of  the  action  collected  insni^ 
ance  on  the  decedent's  life  held  inadmissible  io 
mitigation  of  damages.— Brabham  y.  Baltimore 
&  O.  R.  Co.,  117. 

DECREE. 

See  Eqnity,  ^=»415,  429. 

DEEDS. 

See  Mortgages. 

DEMURRER. 

See  Bankruptcy,  <8=»494. 

DEPARTURE. 

See  Eqaity,  «=>273. 

DEPORTATION. 

See  Aliens. 

DESIGN  PATENTS. 

See  Patents,  «=>15,  28,  252. 

DIRECTING  VERDICT. 

See  Trial,  «=>139. 

DIRECTORS. 

See  Corporations,  ^=s>417. 
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DISCHARGL 

See  BanlmiptC7i  «=>408,  413,  415;  Indemnity. 


DISCOVERY. 

Equity, 


^=>38;    Jury, 


See   Courts,   «=»268; 

I.  IN  EQUITY. 

^=:>I3  (U.S.G.C.A.)  Laches  is  a  good  defense 
to  a  bill  for  discovery.— Cbilds  v.  Missouri,  K. 
&  T.  Ry.  Co.,  629. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  ^=»1^95.  792. 

DISSOLUTION. 

See  Corporations,  ^=:>621. 

DIVERSION. 

See  Waters  and  Water  Courses,  ^=»77. 

DOCUMENTS. 

See  Evidence,  ^s»355. 

DOWER. 

TL  INCHOATE  INTEREST. 
(B)   Bar,  Release,  or  Forfeiture. 

C=>49  (U.S.C.C.A.)  Wife's  joinder  in  preferen- 
tial conveyance,  declared  invalid,  held  not  to 
deprive  her  of  her  dower  right;  it  being  no 
part  of  the  bankrupt's  estate.—Marsh  v.  Wal- 
ters. 409. 

EJECTMENT. 

I.  RIGHT  OF  ACTION  AND  DE- 
FENSES. 

<©=>3I  (U.S.C.CA.)  Code  Civ.  Proc.  S.  C.  1912, 
§  123.  subd.  2,  relating  to  successive  actions 
for  the  recovery  of  real  property,  construed, 
and  held  to  apply  to  actions  in  which  more 
than  one  cause  of  action  are  joined,  where  the 
recovery  of  the  property  is  the  principal  ob- 
ject of  the  suit.— Southern  Cotton  Oil  Co.  v. 
Shelton,  509. 

n.  JURISDICTION,     PARTIES,     PRO- 
CESS, AND   INCIDENTAL  PRO- 
CEEDINGS. 

^=»39  (U.S.'O.C.A.)  Two  actions  to  recover 
real  property  held  to  have  siiflScient  identity  of 
parties  to  bring  them  within  the  scope  of  a 
statute  requiring  a  second  action  to  be  brought 
within  two  years  after  the  first  was  terminated. 
—Southern  Cotton  Oil  Co.  v.  Shelton,  509. 

m.  PLEADING  AND  EVIDENCE. 

^=>63  (U.S.C.CA.)  Complaints  in  two  actions 
construed,  and  both  actions  held  to  be  for  the 
recovery  of  real  property.— Southern  Cotton  Oil 
Co.  V.  Shelton,  509. 

ELECTIONS. 

'See  Bankruptcy,  ^=»125. 


EMINENT  DOMAIN. 

See  Courts,  ^==>405. 

n.   COMPENSATION. 

(B)  Taklnor      or      Injarlnar      Property      *• 
Ground  for  CompenBacion. 

<g=»97  (U.S.C.CA.)  The  pollution  of  a  stream 
constitutes  the  taking  of  property,  which  may 
not  be  done  without  compensation.— Sandusky 
Portland  Cement  Co.  v.  Dixon  Pure  Ice  (3o., 
610. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal  and  Error,  ^=>1050;  Commerce, 
<g=>27 ;  Death,  <g=»91 ;  Master  and  Servant, 
<g=»80,  216. 

ENLISTMENT. 

See  Army  and  Navy. 

EQUITY. 

See  Account;  Action,  ^=»37;  Discovery;  In- 
junction; Patents,  ^=s>286-322;  Quieting 
Tide. 

I.  JURISDICTION,  PRINCIPLES,  AND 
MAXIMS. 

(A)  Nature,  Groundii,  Sabjeets,  and  Extent 
of  Jurisdiction  In  General. 

^=»38  (U.S.C.CA.)  Suit  having  failed  as  one 
to  remove  cloud  held  not  maintainable  as  bill 
for  discovery  and  accounting,  plaintiff  having 
an  adequate  remedy  at  law  under  Rev.  St.  § 
724  (Comp.  St  1913,  §  1469).— Childs  v.  Mis- 
souri. K.  &  T.  Ry.  Co.,  629. 
<&=>4I  (U.S.CCA.)  Where  there  Is  no  right 
to  equitable  relief,  the  court  cannot  retain  the 
case,  try  issues  at  law,  and  grant  relief  there- 
on.—Linden  Inv.  Co.  V.  Honstain  Bros.  C^o., 
121. 

Equity  Rules  of  1912,  No.  23  (198  Fed.  xxiv. 
115  C.  C  A.  xxiv),  construed  in  the  light  or 
Rev.  St  S  723,  relative  to  right  to  jury  trial, 
does  not  authorize  the  determination  of  mat- 
ters determinable  at  law  in  a  suit  in  equitv, 
where  the  jurisdiction  in  equity  has  entirely 
failed.— Id. 

(O)  Principles  and  Maxima  of  Equity. 

«©=>65  (U.S.C.CA.)  The  principle  that  he  who 
comes  into  equity  must  do  so  with  clean  hands 
defeats  a  complainant  only  when  his  iniquity 
consists  of  wrongful  conduct  in  the  particular 
transaction  which  raises  the  equity  he  seeks  to 
enforce.— Talbot  v.  Independent  Order  of  Owls, 
208. 

IV.  PLEADING. 

(F)  Amended  and  Supplemental  Pleadlnor* 
and   Revivor. 

<S=»273  (U.S.CCA.)  An  amendment  of  a  bill 
to  conform  to  the  proofs  construed,  and  held 
not  to  state  a  new  cause  of  action.— Galesburg 
&  K.  Electric  Ry.  Co.  v.  Hart,  533. 

An  amendment  constitutes  a  departure  from 
the  original  cause  only  where  the  pleader  de- 
serts in  point  of  fact  the  ground  that  he  had 
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firpt  taken,  or  where  he  puts  the  same  facts  on 
a  new  ground  in  point  or  law.— Id. 

X.  DECREE  AND  ENFORCEBIENT 
THEREOF. 

<e5=>4l5  (U.S.C.C.A.)  Entry  of  an  order  in  a 
stockholder's  suit  appointing  a  receiver,  with 
instructions  to  sell^  all  of  the  property  of  a  min- 
ing corporation,  without  determining  the  issues 
joined  hy  the  pleadings  and  heard  on  proofs, 
held  error.— Tenabo  Mining  &  Smelting  Co.  v. 
Bates,  362. 

<&=>429  (U.S.O.O.A.)  While  the  court  may  not 
after  the  term  amend  the  principles  of  a  final 
decree,  it  has  inherent  power  to  modify  by  a 
subsequent  order  the  time  or  manner  of  its 
enforcement— Fulton  Inv.  Co.  v.  Dorsey,  108. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error ;    Courts,  ^s>405. 

ESTATES. 

See  Dower. 

ESTOPPEL 

See  Bankniptcy,  «=s>413;   Contracts,  «=»280. 

ESTRANGEMENT. 

See  Husband  and  Wife,  ^=s>334. 

EVIDENCE 

See  Aliens:  Appeal  and  Error,  ^=»900,  907, 
](Ma-1052;  Bankruptcy,  <&=>136,  303,  405; 
Banks  and  Banking.  <g=>287;  Carriers,  ^=> 
318;  Collision,  <g=>74;  Criminal  Law,  ^=» 
304-510,  1163,  1160,  11701^:  Customs  and 
Usages;  Death.  <&=>72,  91;  Discovery;  Ex- 
ceptions, Bill  or,  <g=>13;  Insurance,  ^=>659; 
Master  and  Servant,  ^=bl7;  Mortgages,  ^=> 
301;  Patents,  <g=>35,  36,  322;  Prostitution, 
<S=»4;  Public  Lands,  ^=»120;  Sales,  <3=> 
440;  Shipping,  <g=>86;  Telegraphs  and  Tele- 
phones; Trade-Marks  and  Trade-Names,  <©=» 
93;  Trial,  <g=>139,  252,  295.  417-420;  Waters 
and  Water  Courses,  ^=»77;    Witnesses. 

Iteccption  at  trial,  see  Criminal  Law,  <©=>673. 

X.   DOOUMENTART  EVIDENCE. 

(C)  Private  IVritinora  and  Publications. 

<&=>355  rU.S.C.CA.)  A  list  of  laborers,  for  the 
benefit  of  whom  a  bill  of  sale  for  mining  prop- 
erty was  executed  to  trustees,  held  not  objec- 
tionable because  a  prior  list  containing  differ- 
ent names  had  been  made.^Uourtnay  v.  King, 

XII.   OPINION  EVIDENCE. 

(A)   Concla»ion»  and  Opinions  of  Witness- 
es in  General. 

<g=»47l  (U.S.C.C.A.)  Question  as  to  effect  of 
plank  descending  steep  hillside,  if  it  had  struck 
a  car  in  which  plaintiff  was  riding,  but  from 
which  he  jumped,  held  properly  excluded,  as 
calling  for  an  opinion.— Farris  v.  Cabin  Creek 
Consol  Coal  Co.,  417. 

(C)   Competency  of  Bxperts. 

<©=>539'/2  (U.S.C.C.A.)  Witnesses  held  compe- 
tent to  testify  as  to  proper  method  of  loading 


timber  on  flat  car  for  hauling,  though  their  ex- 
perience was  confined  to  junction  poipt  inspec- 
tion.—Michigan  Cent.  R.  Co.  V.  Schaffer,  413. 

(F)  Effect  of  Opinion  Evidence. 

<g=»571  (U.S.C.O.A.)  On  an  appUcation  to  sell 
a  bankrupt's  property  free  from  liens,  the  court 
was  entitled  to  credit  the  sworn  estimate  of 
appraisers,  and  not  the  uncontradicted  opinion 
of  witnesses,  that  tho  property  would  not  bring^ 
enough  to  pav  the  liens.— Clark  Hardware  Co. 
V.  Sauve,  194. 

XTV.   WEIGHT  AND  StTFFIOIENCT. 

<^586  (U.S.C.C.A.)  Statements  of  witnesses 
that  they  did  not  hear  sounds  are  negative  tes- 
timony and  must  be  weighed  with  caution. — 
Long  Island  R.  Co.  v.  Darnell,  1. 

EXAMINATION. 

See  Witnesses,  «;»23d-306. 

EXCEPTIONS. 

See  Appeal  and  Error,  ^=s>265,  273. 

EXCEPTIONS.  BILL  OF. 

See  Appeal  and  Error,  ^ss>544 ;   Criminal  Law, 
<&=»1092,  1122.  ^ 

I.  XATURE,  FORM,  AKD  CONTENTS 
IN  GENEBAL. 

<e=>l3  (U.S.C.C.A.)  -Refusal  to  require  ques- 
tions and  answers  to  be  transcribed  and  insert- 
ed in  the  bill  of  exceptions  held  not  error,  where 
defendant  did  not  point  out  what  testimony 
should  be  .so  transcribed  and  inserted.--Lee  T- 
Kansas  City  Southern  By.  Co.,  493. 

EXCLUSION. 

See  Aliens. 

EXEMPTIONS. 

See  Bankruptcy,  ^=s>395. 

EXPERT  TESTIMONY. 

See  Evidence^  ^=s>539^. 

EXPULSION. 

See  Aliens. 

FEDERAL  COURTS. 

See  Criminal  Law,  ^=>510;   Injunction,  ^=>2d. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  ^=»27;    Death,  ^=:»91:   Master- 
and  Servant,  <S=>86,  2ia 

FINDINGS. 

See  Admiralty,  ^=»118;  Appeal  and  Etfot,  ^=> 
1008;  Trial,  «g=>39a 

FLIGHT. 

See  Criminal  Law,  <8=»351,  77a 
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FOG. 

See  Oollision,  «s>80,  83. 

FORECLOSURL 

See  Mortgages,  «s>378. 


FOREIGNERS. 


See  Aliens. 


FORMS  OF  ACTION. 

See  Action,  ^s»37. 

FRAUD. 

See  Army  and. Navy;  Bankruptcy,  ^=»408; 
Banks  and  Banking,  ^s»287;  Frauds,  Stat- 
ute of;  PubHc  Lands,  <gs9ll9,  120;  Sales, 
<S=>38,  126. 

FRAUDS,  STATUTE  OF. 

Vm.    REQUISITES  AND  SUFFIGIENOlr 
OF   WRITING. 

^=9106  (U.S.C.C.A.)  Contract  of  sale  held  not 
void  for  indefiniteness  under  the  statute  of 
frauds.— Xamquit  Worsted  Co.  v.  Whitman,  576. 

FRAUDULENT  CONVEYANCES. 

See  Corporations,  ^=5>210. 

GRANTS. 

See  Public  Lands. 

GUARANTY. 

See  Indemnity. 

GUARDIAN  AND  WARD. 

See  Costs,  <$=>109 ;    Statutes,  <$=>226. 

HABEAS  CORPUS. 

I.  NATURE  AND  GROUNDS  OF 
REMEDY. 

^=>l  (U.S.C.C.A.)  The  writ  of  habeas  corpus 
is  not  designed  to  pass  upon  the  merits,  but 
merely  to  determine  the  cause  of  detention,  and 
whether  the  detention  is  lawful. — United  States 
V.  WiUiford,  273. 

^=s>4  (U.S.C.C.A.)  The  writ  of  habeas  corpus 
may  not  be  used  as  a  writ  of  error  to  review 
matters  that  could  have  been  presented  on  such 
a  writ— Cooley  v.  Moripan,  210. 
<g=>l6  (U.S.C.CA.)  Under  Rev.  St.  M  761, 
1117  (Comp.  St.  1913,  §§  1289,  1885).  minor 
arrested  for  fraudulently  enlisting  in  violation 
of  sixty-second  article  of  war  after  service  of 
writ  of  habeas  corpus  sued  out  by  his  mother 
will  not  be  taken  from  the  custody  of  the  mili- 
tary authorities.— United  States  v.  Williford, 
273. 


n.  JURISDICTION,   PROCEEDINGa, 
AND   RELIEF. 

^=»45  (U.S.C.C.AO»  On  habeas  corpus,  held, 
that  decision  of  Circuit  Court  of  Appeals  for 
Seventh  Circuit,  affirming  conviction,  could  not 
be  reviewed  by  Circuit  Court  of  Appeals  for 
Eighth  Circuit— Cooley  v.  Morgan,  210. 


HARMLESS  ERROR. 


Crim:- 


See  Appeal  and  Error,  <9=>104S-1067; 
inal  L^w,  ^=»1166i^. 

HOMESTEAD. 

See  Bankruptcy,  ^=»395. 

HOURS  OF  SERVICE. 

See  Master  and  Servant,  ^=»13,  17. 

HUSBAND  AND  WIFE. 

See  Appeal  and  Error,  ^=5>10O4,  1067;  Dower. 

X.  ENTICING  AND  AUENATING. 

<$=>334  (U.S.C.CA.)  In  action  for  alienation  of 
affections,  estrangement  of  husband  and  wife 
held  to  be  considered  only  in  mitigation  of  dam- 
ages.—Williamson  V.  Osenton,  261. 
<&=>335  (U.S.C.CA.)  In  action  for  alienation  of 
affections,  defendant  held  to  have  no  reason  to 
complain  of  instruction  that  the  accusation 
must  be  iwoved  by  convincing  evidence.- Wil- 
liamson V.  Osenton,  261. 

In  a  wife's  action  for  alienation  of  affections, 
heldy  that  defendant  had  no  reason  to  complain 
of  instructions  as  to  facts  authorizing  punitive 
damages.— Id. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  ^=s>92. 

INCHOATE  DOWER. 

See  Dower,  ^=»49. 

INCOML 

See  Internal  Revenue,  ^=:»9. 

INDEMNITY. 

<g=>l2  (U.S.C.CA.)  Contractor's  surety,  which 
completed  work  upon  contractor's  default,  held 
not  to  have  done  so  on  different  terms  than  the 
contract  with  the  contractor,  and  hence  indem- 
nitor of  the  surety  company  was  not  discharged. 
—Ernst  V.  Fidelity  &  Deposit  Co.  of  Maryland, 
380. 

Indemnitor  of  contractor's  surety  held  not  dis- 
charged, because  surety,  in  completing  contract 
upon  contractor's  default,  made  a  new  con- 
tract, where  this  made  no  material  change.— Id. 

INDIANS. 

See  Oiminal  Law,  <©=»757;    Statutes,  ^=»226. 

^=»I4  (U.S.C.CA.)  Secretary  of  the  Interior 
held  to  have  no  ix)wer  to  cancel  an  allotment 
to  a  Choctaw  or  Chickasaw  Indian,  after  its 
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selection  and  the  issuance  of  a  certificate  of  al- 
lotment by  the  Commission. — United  States  v. 
Dowden,  293. 

^=>I6  (U.S.C.C.A.)  A  lease  by  the  ^ardian  of 
a  minor  Indian  of  the  oil  and  gas  rights  in  al- 
lotted land,  approved  by  the  Secretary  of  the 
Interior  under  Act  July  1,  1902,  §  72,  but  not 
by  anv  court,  as  required  by  Act  March  3, 
1905,  IS  void.— Robinson  v.  Long  Gas  Co.,  642. 

INDICTMENT  AND  INFORMATION. 

See  Bankruptcy,  ^=>494. 

INFANTS. 

See  Army  and  Navy;  Costs,  ^=»109;  Habeas 
Corpus,  ^=^16;    Statutes,  ^=^226. 

INFRINGEMENT. 

See  Copyrights,  €=>66;  Patents,  <3=»245-322; 
Trade-Marks  and  Trade-Names,  ^=>3-59l 

INJUNCTION. 

See  Corporations,  <S=»49;  Courts,  ^=»508; 
Patents,  <g=>192,  294,  297 ;  Waters  and  Wa- 
ter Courses,  ^=»77. 

n.   SUBJECTS   OF   PROTECTION  AND 

RELIEF. 
(A)   Actions  and  Other  Legral  Proceedlnor** 

€=>26  (U.S.C.C.A.)  The  federal  court  cannot 
enjoin,  on  the  ground  of  preventing  a  multiplici- 
ty of  suit3,  actions  under  a  state  statute,  the 
enforcement  of  which  has  been  enjoined  by 
shippers  between  whom  there  was  no  communi- 
ty of  interest.— Bellamy  v.  St.  Louis,  I.  M.  & 
S.  Ky.  Co.,  442. 

INNKEEPERS. 

See  Copyrights,  €=»6d. 

INSOLVENCY. 

See  Bankruptcy. 

INSPECTION. 

See  Master  and  Servant,  ^=:»286w 

INSTRUCTIONS. 

To  jnry,  see  Trial,  <e=>235-295. 

INSURANCE. 

See  Appeal  and  Error,  <S=»lO50;  Corporations, 
<g=»621;    Death,  <g=>91;    Trial,  «S=>133. 

V.   THE   CONTRACT   IN   GENERAIi. 
(B)   Constmction   and   Operation. 

€=»I46  (U.S.C.C.A.)  Credit  insurance  bonds, 
like  other  insurance  policies,  if  ambiguous  in 
their  language,  are  to  be  construed  strictly 
against  the  insurer,  by  whom  they  were  framed. 
— Philadelphia  Casualty  Co.  v.  Fechheimer,  25. 
<S==>I75  (U.S.aCA.)  Although  the  renewal 
bond  was  not  executed  until  December  4,  1903, 
a  clause  therein  providing  tbat  "losses  occurring 
on  goods  shipped  on  and  after  October  1,  1903," 


should  be  induded  thereunder,  and  not  nnder  the 
first  bond,  made  the  second  bond  effective  for  all 
purposes  from  that  date.— Philadelphia  Casoaltj 
Co.  V.  Fechheimer,  25. 

XIH.   EXTENT   OF   I.OSS  ANB   I.IA- 

ITT  OF  INSURER. 
(C)  Guaranty  and  Indemnity  Insurance. 


<g=>5ll  (U.S.C.C.A.)  PoUcy  or  bond  of  credit 
insurance  held  a  renewal  oi  a  prior  bond,  with- 
in the  meaning  of  a  clause  therein  providing 
that  losses  occurring  during  the  term  of  any  re- 
newal on  goods  shipped  during  the  term  of  the 
first  should  be  included  under  the  renewal. — ' 
Philadelphia  Casualty  Co.  v.  Fechheimer,  25. 

The  losses  to  which  such  clause  relates  are  to 
be  determined  by  the  terms  of  the  first  bond,  and 
not  of  the  renewal;  and  the  insurer  is  liable 
for  a  loss  which  comes  within  the  terms  of  the 
first,  although  it  is  of  a  class  not  insured  against 
by  the  renewal. — Id. 

Insurer  held  not  entitled,  because  of  such 
clause,  to  carry  over  the  amount  of  sales  dur- 
ing the  first  term  and  add  to  those  of  the  second, 
for  the  purpose  of  increasing  the  amount  of  the 
initial  loss,  which  under  both  bonds  was  to  be 
borne  by  the  insured. — Id. 

Where  goods  shipped  by  insured  were  return- 
ed, no  sale  was  consummated  which  can  be  C(Hn- 
puted  in  making  up  the  total  sales  under  the 
bonds.— Id. 

XIV.  NOTICE  AND  PROOF  OF  I.OSS. 

<©=»552  (U.S.C.C.A.)  That  a  preliminary  notice 
of  loss  required  and  given  the  insurer  incorrect- 
ly stated  that  the  debtor  had  been  adjudged 
bankrupt,  whereas  in  fact  he  had  been  c]<x%d  on 
execution,  was  immaterial,  where  no  objection 
was  made  on  that  ground,  and  the  insurer  was 
liable  in  either  case.— Philadelphia  Casualty  Cow 
V.  Fechheimer,  25. 

XVm.   ACTIONS  ON  POI.ICIES. 

<&=>659  (U.S.CaA.)  Evidence  as  to  cause  of 
death  held  properly  admitted,  and  other  evi- 
dence properly  excluded,  in  an  action  on  an 
accident  policy. — Railway  Mail  Ass*n  v.  Har- 
rington, 230. 

<®=»668  (U.S.C.C.A.)  Conflicting  evidence  con- 
sidered, in  an  action  on  an  accident  policy  to 
recover  for  the  death  of  the  insured,  and  held 
to  justify  the  submission  of  the  case  to  the  ju- 
rj.— Railway   Mail  Ass'n   v.   Harrington,   230. 

INTEREST. 

See  Mortgages,  €=»301. 

INTERNAL  REVENUE. 

See  Limitation  of  Actions^  ^=»35. 
<&»9  (U.S.C.C.A.)  Under  Act  Aug.  5,  1909,  i 
38,  where  corporate  bonds  were  sold  at  discount^ 
held,  that  the  amount  of  the  discount  could  not 
be  deducted  in  computing  the  corporation's  in- 
come tax  for  that  year. — Baldwin  Locomotive 
Works  V.  McCoach,  660. 

Apparent  increase  in  valuation  of  corpora- 
tion's property  by  reason  of  new  appraisement 
held  not  taxable  as  income,  under  Act  Aug.  5. 
1909,  §  38.-Id.  ^  ^ 
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>I2  (U.S.C.O.A.)  The  Internal  revenue  tax 
on  spirits  becomes  due  as  soon  as  the  spirits 
are  produced. — United  States  Fidelity  &  Guar- 
anty Co.  of  Baltimore,  Md.,  y.  United  States, 
50. 

^=:>23  (U.S.C.C.A.)  Surety  on  distillery  ware- 
house bond  held  liable  for  internal  revenue  tax 
on  spirits  deposited  in  warehouse  and  subse- 
quently stolen  after  the  government  had  ob- 
tained a  judgment  forfeiting  the  distillery  and 
the  spirits  to  it— United  States  Fidelity  &  Guar- 
anty Co.  of  Baltimore,  Md.,  v.  United  States, 
50. 

<^23  (U.S.C.C.A.)  In  action  for  breach  of  dis- 
tillery bond,  recital  of  assessment  against  spirits 
removed  without  payment  of  tax  held  not  to 
base  the  action  on  the  assessment,  or  preclude 
a  recovery  as  in  debt.— United  States  v.  United 
States  Fidelity  &  Guaranty  Co.  of  Baltimore, 
Md.,  553. 

That  it  was  unconscionable  for  the  govern- 
ment to  recover  from  the  surety  on  a  distillery 
bond  for  a  breach  of  the  bond  under  the  circum- 
stances held  not  a  defense. — Id. 
^=>26  (I^S.O.CA.)  The  government  has  a  first 
lien  on  spirits  until  the  tax  is  paid.— United 
States  Fidelity  &  Guaranty  Co.  of  Baltimore, 
Md.,  Y.  United  States,  50. 


INTERSTATE  COMMERCE. 

^mmerce,   ^=»27;    Master  and    Se 
56,  256. 

INTOXICATING  LIQUORS. 

»aw,  <g=>3e9,  436 
-26;   limitation  < 

INVENTION. 


See  Criminal  Law,  <g=>3e9,  436 ;  Internal  Re- 
venue, ^=»12-26 ;  limitation  of  Actions,  ^=» 
35. 


See  Patents. 

JOINDER. 

See  Appeal  and  Error,  ^==>325;  Parties,  ^==>34. 

JUDGMENT. 

IX.   OPENING   OR   VACATING. 

^=>342  (U.S.C.CA.)  In  stockholder's  suit  on 
behalf  of  all  similarly  situated,  decree  not  pro- 
tecting the  rights  of  all  parties  held  beyond 
the  court's  jurisdiction,  and  properly  set  aside 
after  the  expiration  of  the  term.— In  re  Den- 
nett, 422. 

JUDICIAL  NOTICE. 

See  Criminal  Law,  ^=»304. 

JURISDICTION. 

See  Appeal   and   Error,   ^=»792,   907;    Bank- 
ruptcy, <9=>224;   Courts,  «=»268-60a 

JURY. 

See  Criminal  Law,  ^=s>1166^. 

II.   RIGHT   TO   TRIAIi  BT  JTTRT. 

^=»I4  (U.S.C.C.A.)  Under  Const.  U.  S.  Amend. 
7,  defendant,  suing  for  trespass,  held  entitied  to 


jury  trial,  and  hence  suit  to  remove  cloud  could 
not  be  maintained  as  bill  for  discovery  and  ac- 
counting with  respect  to  defendant's  wrongful 
possession.— Childs  v.  Missouri,  K.  &  T.  Ky. 
Co.,  629. 

IV.   SUMMONING,  ATTENDANCE.  DIS- 
CHARGE. AND  COMPEN- 
SATION. 

<g=>70  (U.S.C.C.A.)  Where  court  was  held  in 
remote  and  sparsely  settled  district,  and  only 
five  of  the  regular  venire  appeared,  held,  that 
it  was  within  the  court's  discretion  to  order  a 
special  venire.— Campbell  v.  United  States,  602, 

LACHES. 

See  Account,  ^s»15;  Contracts,  ^=»270;  Dis- 
covery, ^=>13;    Quieting  Titie;    Sales,  <$=» 

LANDLORD  AND  TENANT. 

See  Adverse  Possession,  ^=»50;  Appeal  and 
Error,  <3=>1008;  Bankruptcy,  <©=»200;  SUt- 
utes,  <g=>22a 

LANDS. 

See  Public  Lands. 

LARCENY. 

See  Criminal  Law,  ^=:»113. 

LICENSES. 

See  Patents,  (8=928& 

LIENS. 

See  Appeal  and  Error,  ^=»907;  Bankruptcv, 
«&=>104,  200,  267;  Corporations,  <g=>21.3; 
Internal  Revenue,  ^=>26;  Maritime  Liens; 
Mechanics'  Liens;   Railroads,  ^^159. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Ejectment,  ^=:»39; 
Quieting  lltie. 

I.   STATUTES  OF  LIMITATION. 

(B)   liluditatloiis    Applicable  to   Particular 
Actions. 

«©=>35  (U.S.C.C.A.)  Rev.  St.  {  1047  (Comp.  St 
1913,  §  1712),  limiting  time  for  actions  for  statu- 
tory penalties  or  forfeitures,  held  not  applicable 
to  action  for  breach  of  distillery  bond.— United 
States  V.  United  States  Fidelity  &  Guaranty 
Co.  of  Baltimore,  Md.,  553. 

n.   COMPUTATION    OF   PERIOD   OF 
LIMITATION. 

(E)   Absence^   Nonresldence.  and   Conceal- 
ment of  Peraton   or  Property. 

<S=>88  (U.S.C.CA.)  Mansf.  Dig.  Ark.  §  4471. 
limiting  actions  to  recover  real  property^  held 
not  inapplicable  to  foreign  corporation ;  it  not 
appearing  that  it  could  not  have  been  served 
with  process,  especially  in  view  of  section 
4l>82.— Childs  v.  Missouri,  K.  &  T.  Ry.  Co., 
(529. 
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LIMITATION  OF  LIABILITY. 

See  Master  and  Servant,  ^s»100. 

LOGS  AND  LOGGING.      " 

See  Commerce,  ^=»27. 

MARITIME  LIENS. 

I.   NATURE,   GROUNDS,   AND   SUB- 
JECT-MATTER IN  GENERAIi. 
(B)   Under  Statatory  ProvUlon«« 

<S=>I6  (U.S.C.OA.)  A  lien  given  by  a  state 
statute  for  the  building  of  a  vessel  is  not  mari- 
time in  its  nature,  and  its  validity  depends  en- 
tirely upon  a  compliance  with  the  conditions 
imposed  by  the  statute.— The  Atlantic  City,  297. 

n.   CREATION,   OPERATION,  AND 
EFFECT. 

^=»32  (U.S.C.O.A.)  A  nctice  of  lien  for  work 
and  material  furnished  for  the  building  of  a 
vessel  held  insufficient  to  create  a  lien  under 
Lien  Law  N.  Y.  U  80.  82,  because  of  failure  to 
attach  a  copy  of  the  written  contract— The  At- 
lantic City,  297. 

MARRIAGE. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Appeal   and   Error,  ^=»1050;    Commerce, 
«S=»27;    Seamen,  ^=>29;    Shipping,  «=>84. 

I.  THE  RELATION. 

(B)  Statutory  Reorulatloiu 

Cr»l3  (U.S.C.C.A.)  Temporary  release  of  ti'ain 
rrew  from  service  during  a  run,  while  waiting 
for  the  passing  of  other  trains,  held  not  to  break 
their  continuity  of  service  under  Hours  of  Serv- 
ice Act,  §  2.— Northern  Pac.  Ry.  Co.  v.  Unit- 
ed States,  200. 

<g=>l3  (U.S.C.C.A.)  The  Hours  of  Service  Act 
should  be  liberally  construed  to  accomplish  the 
intended  cure.— United  States  v.  Great  Korthem 
Ry.  Co.,  238. 

Under  the  Hours  of  Service  Act,  such  occur- 
rences or  happenings  as  are  avoidable  by  the 
exercise  of  due  care  or  inspection  are  not  ex- 
cusable, and  the  court  erred  in  charging  on  the 
theory  that  they  were.— Id. 
<D=>I3  (U.S.C.CA.)  That  a  train  dispatcher 
was  otherwise  employed  during  a  part  of  the 
time  held  not  to  justify  a  railroad  company  in 
requiring  him  to  remain  on  duty  for  longer 
hours  than  permitted  by  the  Hours  of  Service 
Act,  §  2.— Delano  v.  United  States,  243. 
(S==>I3  (U.S.C.C.A.)  Answer  in  an  action 
a^inst  a  railroad  company  for  violation  of 
Ilt.urs  of  Service  Act  in  respect  to  telegraph 
operators  held  to  state  a  case  of  "emergency" 
which  constituted  a  defense.— United  States  v. 
Denver  &  R.  G.  R.  Ca,  275. 
^==>I3  (U.S.C.C.A.)  A  railroad  company  held 
not  chargeable  with  violation  of  the  Hours  of 
Service  Act  because  of  l^eeping  telegraph  oper- 
ators on  duty  overtime  where  the  delay  in  re- 
lieving them  was  caused  by  a  train  wreck.— San 


Pedro,  L.  A.  A  a  li.  B.  Go.  T.  United  States, 
343. 

A  railroad  company  held  liable  under  the 
Hours  of  Service  Act  for  keeping  trainmen  on 
duty  continuously  for  27  hours,  where,  although 
the  train  run  was  unavoidably  prolonged  for 
that  time,  they  could  have  been  sooner  relieved. 
— Id. 

Proviso  of  section  3,  Hours  of  Service  Act, 
construed.— Id. 

<g=»l3  (U.S.C.CA.)  Breaking  in  two  of  train, 
due  to  defective  equipment  or  improper  han- 
dling, held  not  an  excuse  for  a  violation  of 
Hours  of  Service  Act— United  States  v.  South- 
ern Pac.  Co.,  351. 

<&=>I7  (U.S.C.CA.)  Under  Hours  of  Service 
Act,  §§  2,  3,  the  complaint  need  not  negative  all 
possible  legal  excuses.— United  States  v.  Great 
Northern  Ry.  Co..  238. 

Actions  for  violations  of  the  Hours  of  Service 
Act  are  civil  actions. — Id. 

Where  affirmative  defenses  are  pleaded  under 
the  Hours  of  Service  Act,  the  proof  should 
bring  the  cdse  clearly  within  the  letter  and 
spirit  of  the  proviso  in  section  3. — Id. 

Government  held  entitled  to  show  daily  oc- 
currence of  accidents  similar  to  those  claimed 
to  be  unavoidable,  though  the  purpose  of  the 
evidence  should  have  been  limited,  ii  requested. 
—Id. 

^=^[7  (U.S.C.C.A.)  In  action  for  penalties  un- 
der Hours  of  Service  Act,  answer,  alleging  that 
delay  was  due  to  unavoidable  accident  that  could 
not  have  been  foreseen,  held  to  state  good  de- 
fense as  against  a  demurrer.— United  States  v. 
Southern  Pac.  Co.,  351. 

m.   HASTER'S  UARII.ITY  FOR  IN- 
JURIES  TO   SERVANT. 
(A)  Nature  and  ESxtent  in  General. 

<g=»86  (U.S.C.C.A.)  To  bring  the  death  of  a 
railroad  employ^,  struck  by  an  eneine,  within 
the  Employers'  Liability  Act,  it  was  necessary 
that  both  the  employ^  and  the  engine  should  be 
engaged  at  the  time  of  the  injury  in  interstate 
commerce.— Illinois  Cent.  R.  Co.  v.  Rogers,  530. 
<g=>97  (U.S.C.C.A.)  Injury  to  employ^,  while 
riding  up  steep  hillside  in  car  on  tramroad,  by 
fall  of  plank  which  Other  employes  were  carry- 
ing, held  to  have  resulted  from  accident  or  un- 
avoidable causes,  without  negligence  on  the  part 
of  the  employer. — Farris  v.  Cabin  Creek  C!onsoL 
Coal  Co.,  417. 

An  employ^,  injured  by  unforeseen  and  ex- 
traordinary accident,  held  not  entitled  to  recover 
on  theory  that  he  was  injured  in  work  outside 
his  contract  of  employment. — Id. 
€==>I00  (U.S.C.C.A.)  Contract  exempting  rail- 
road company  from  liability  for  injuries  to  ex- 
press messenger,  who  was  its  employ^,  held 
void  under  Employers*  Liability  Act,  §  6.— Tay- 
lor V.  Wells  Fargo  &  Co.,  402. 

(B)  Tool«»  Maclilnery,  Appliances,  and 
Place*  for  IVork* 

<S=>I07  (U.S.C.CA.)  Rule  as  to  employer's  non- 
liability for  dangers  of  place  of  work  caused 
by  the  work  held  inapplicable  to  miners  drilhng 
holes  for  blasting  and  injured  by  explosion  ^ 
missed  shot  placed  by  a  pricH*  shift. — ^Balaklala 
Consol.  Copper  Co.  v.  Reard(Hi,  186w 


Digitized  by 


Google 


«88 


INDBX-DIGB8T 


VaTlsatlo& 


<F)  Rtslu  JjMWBied  by  Berrant* 

^=3»205  (U.S.O.C.A.)  Miners  drilling  holes  for 
blasting  held  entitled  to  assume  that  inspector 
employed  to  search  for  missed  holes  had  done 
his  duty.— Balaklala  Consol.  Copper  Co.  v. 
Reardon,  186. 

^=»216  (U.S.C.C.A.)  Under  Employers'  Liabili- 
ty Act,  railway  brakeman  held  not  to  have  as- 
sumed risk  of  injury  from  conductor's  negli- 
gent inspection  of  manner  in  which  load  on  flat 
car  was  secured.— Michigan  Cent  R.  Co.  v. 
Schaffer,  413. 

(O)   Contrlbatory    Nearllarence    of    Servant. 

e=>243  (U.S.C.C.A.)  Brakeman  held  entitled  to 
recover  tor  injuries  caused  bv  conductor's  neg- 
ligent inspection  of  manner  of  securing  material 
loaded  on  flat  cars,  though  rule  imposed  duty  of 
inspection  on  the  whole  crew. — ^Micbigan  Cent. 
R.  Co.  V.  Schaffer,  413. 

(H)   Actions. 

^=>256  (U.S.C.C.A.)  Allegation  that  railroad 
company  was  engaged  in  interstate  commerce 
held  not  to  show  sufficiently  that  en^ne  which 
struck  employ^  was  so  engaged. — llhnois  Cent. 
R.  Co.  V.  Rogers,  530. 

^=>286  (U.S.C.CA.)  Evidence  held  to  make 
question  for  jury  as  to  negligence  with  respect 
to  failure  of  another  employ^  to  make  inspec- 
tion.—Balaklala  Consol.  Copper  Co.  v.  Reardon, 
186. 

«=>286  (TT.  S.  C.  C.  A.)  Whether,  though  piles 
were  loaded  upon  a  flat  car  in  the  customary 
method  of  loading  logs,  precautions  used  with 
telegraph  poles  should  have  been  adopted  held 
a  question  for  the  jury.— Michigan  Cent.  R.  Co. 
V.   Schaffer.  413. 

^=»289  (U.S.C.C.A.)  Evidence  held  insufficient 
to  make  question  for  jury  as  to  duty  of  miner 
injured  by  explosion  of  missed  shot  to  look  for 
and  discover  such  shots. — Balaklala  (Donsol  Cop- 
per Co.  V.  Reardon,  186. 

^=>29l  (U.S.C.CA.)  Cn  trial  of  two  actions 
together,  refusal  of  instruction  that  in  one  of 
the  actions  there  could  be  no  recovery  for  the 
incompetence  of  an  insoector  held  not  error, 
though  it  might  properly  have  been  given. — 
Balaklala  Consol.  Copper  Co.  v.  Reardon,  186. 

MECHANICS'  LIENS. 

See  Sales,  4S=:>477. 

H.  RIGHT   TO  UEN. 
(C)  Aorreement  or  Consent  of  O^mer. 

^=:»57  (U.S.C.C.A.)  It  is  essential  to  a  mechan- 
ic's lien,  under  Rev.  Codes  N.  D.  1905^  §  6248. 
that  the  person  contracting  for  a  building  shall 
have  had  some  title  or  estate  in  the  land,  or 
that  there  shall  have  been  existing  liens  on  it 
when  the  labor  or  materials  were  furnished. — 
Linden  Inv.  Co.  v.  Honstain  Bros.  Co.,  121. 

MINES  AND  MINERALS. 

See  Bankruptcy.  ^?:»24S :  Indians,  ^=»16 ;  Mas- 
ter nnd  Servant,  <g=>107,  205. 


MONOPOLIES. 

n.  TBUST8   AND    OTHEB    COMBINA* 

TIONS  IN  RESTRAINT 

OF   TRADE. 

<S=»I6  (U.S.C.C.A.)  Stock  Corporation  Law  N. 
Y.  i  14,  relative  to  creation  of  monopoly,  etc., 
held  not  to  render  nnlawful  combination  of 
street  surface,  elevated,  and  subway  systems, 
in  view  of  Railroad  Law,  §  80.— Ck>ntinental  Se- 
curities Co.  y.  Interborough  Rapid  Transit  Co.,. 
570. 

<S=>20  (U.S.C.CA.)  Stock  Corporation  Law 
N.  Y.  §  52,  relative  to  purchase  of  stock  in  oth- 
er corporations,  held  not  to  authorize  purchases 
which  would  violate  section  14,  relative  to  com- 
bining to  create  a  monopoly,  etc.— Continental 
Securities  Co.  v.  Interborough  Rapid  Transit 
Co..  570. 

^=s>24  (U.S.C.C.A.)  Stockholder,  who  purchas- 
ed stock  with  knowledge  of  proposed  combina- 
tion with  another  corporation,  and  who  had  not 
been  damaged  thereby,  held  not  entitled  to  as- 
sert the  rights  of  the  public  in  a  suit  attacking 
such  combination. — Continental  Securities  Co. 
V.  Interborough  Rapid  Transit  Ck>.,  570. 

MORTGAGES. 


See  Chattel  Mortgages; 
<g=»33. 


Receivers ;    Shipping,. 


VII.   PAYMENT  OR  PERFORMANCE 

OF    CONDITION,    RELEASE. 

AlfD   SATISFACTION. 

<©=>30l  (U.S.C.CA.)  Tender  of  interest  due  on 
deed  of  trust,  not  taken  because  interest  coupon 
could  not  be  found,  held  to  place  on  the  holder 
the  burden  of  subsequently  demanding  payment, 
and  where  no  proper  demand  was  made  a  fore- 
closure was  properly  vacated.— Higbee  v.  Chad- 
wick,  317. 

IX.   FORECLOSURE  BT  EXERCISE  OF 
POWER   OF   SALE. 

«S=>378  (U.S.C.CA.)  Foreclosures  by  nonjudi- 
cial public  sales  are  generally  valid  only  if  fully 
supported  by  every  specified  condition.— Higb^ 
V.  Chadwick,  317. 

MOTIONS. 

See  Appeal  and  Error,  ^s»792. 

MUNICIPAL  CORPORATIONS. 

See    Street   Railroads;     Telegraphs   and   Tde- 
phones;    Trial,  <$=»252. 

NAMES. 

See    Corporations,    ^5>49 ; 
G[?rade-Names. 


Trade-Marks   and 


NATIONAL  BANKS. 

See  Banks  and  Banking,  «=>261,  287. 

NAVIGATION. 

See  Collision. 
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NEGATIVE  EVIDENCE. 

See  EMdence,  ^S9586. 

NEGLIGENCE 

See  Carriers,  <g=>280-320;  Collision.  «=>43, 
45,  88.  174;  Master  and  Servant;  Railroads, 
<e=»316-351;  Seamen,  <g=>29;  Shipping,  ^=> 
84,  86;    Street  Railroads,  <g=>98-ll7. 

ni.  CONTRIBUTORY  HE6I.IOENCE. 
(C)  Imputed  Nearllflrence. 
<&=>92  (U.S.C.C.A.)  The  contributory  negli- 
gence of  a  taxicab  driver  cannot  be  attributed  to 
one  riding  in  the  cab,  when  it  was  struck  by 
a  railroad  train  at  a  street  crossing.— Long 
Island  R.  Co.  v.  Darnell,  1. 

IV.  ACTIONS. 

(A)  Rlfflit  of  Action,  Parties,  Preliminary 

ProceedinsM,  and  Pleadinor* 

^=>M7  (U.S.C.C.A.)  While  contributory  negli- 
gence is  a  defense,  it  may  be  relied  on  by  de- 
fendant without  being  specially  pleaded. — ^Long 
Island  R.  Co.  v.  Darnell,  1. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL 

See  Appeal  and  Error,  ^=>87.  1004;  Courts, 
^=>356;    Criminal  Law.  <g=»956. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Insurance,  €=»552;  Maritime  I/iens,  €s=» 
32:  Public  Lands,  <g=>120;  Sales,  <g=>472, 
473;    Shipping,  <S=>33. 


OFFICERS. 


See  Receivers. 


OPINION  EVIDENCE. 

See  Evidence,  <8=5>471-571. 

PARENT  AND  CHILD. 

See  Death,  <S=>32,  72. 

PARTIES. 

See  Appeal  and  Error,  <3=>325,  403,  792,  907; 
Corporations,  ^=»210:  Principal  and  Agent, 
«=>183;    Torts,    «=>22. 

H.  DEFENDAirrS. 

(B)  Joinder. 

<©=»34  (U.S.C.C.A.)  Where  the  parties  inter- 
ested are  very  numerous,  and  it  would  be  al- 
most impossible  to  bring  them  all  before  the 
court,  the  court  will,  notwithstanding  a  plea  of 
want  of  parties,  proceed  to  a  decree.— In  re 
Dennett,  422. 


PARTNERSHIP. 

See  Bankruptcy,  ^==>413. 

I.   THE  RELATIOir. 
(A)  Creation  and  Reqnlaltes. 

^=»5  (U.S.C.C.A.)  To  constitute  a  partnership 
there  must  be  a  community  of  interest  in  the 
profits  of  the  "business.— Drake  v.  Hall,  471. 
<S=>20  (U.S.C.C.A.)  A  contract  between  part- 
ners on  dissolution  respecting  ownership  of  a 
patent  owned  jointly  held  not  to  create  a  part- 
nership therein.— Drake  v.  Hall,  471. 

PARTY  WALLS. 

<&=>8  (U.S.C.C.A.)  Under  a  party  wall  agree- 
ment, defendant  held  liable  for  one-half  the 
cost  of  the  wall  for  its  entire  thickness,  as  pro- 
vided by  the  contract,  though  it  was  thicker  than 
necessary  for  buildings  of  the  height  of  those 
constructed. — Loughney  v.  Klein,  607. 

Under  a  party  wall  agreement  providing  for 
payment  of  one-half  the  value  of  the  wall,  and 
a  supplementary  agreement  allowing  a  credit 
on  the  half  of  the  cost  of  the  wall  to  be  paid, 
the  liability  is  measured  by  the  cost  of  the  walL 
—Id. 


See  Carriers. 


PASSENGERS. 
PATENTS. 


See  Public  Lands. 

I.   SUBJECTS   OF  PATENTS. 

€=>I5  (U.S.C.C.A.)  Appearance  is  the  subject- 
matter  of  a  design  patent,  and  that  is  none  the 
less  patentable  because  a  mechanical  function  is 
involved. — ^Ashley  v.  Weeks-Numan  Co.,  4(55. 

n.   FATEXTABILITY. 
(A)   Invention. 

<g=»2l  (U.S.C.C.A.)  The  substitution  of  one 
well-known  material  for  another,  unaccompanied 
by  any  actual  advance  in  the  art  or  genuine 
benefit  to  the  public,  does  not  amount  to  pat- 
entable invention. — Columbia  Metal  Box  Co.  v. 
Ilalper,  47a 

€=>26  (U.S.CCA.)  If  a  new  organization  of 
old  elements  is  such  that  it  produces  a  new 
mode  of  operation  and  a  beneficial  result,  there 
may  be  patentable  invention.— Enterprise  Mfg. 
Co.  V.  William  Shakespeare,  Jr.,  Co.,  138. 

There  is  no  invention  in  making  two  parts  of 
one  thing  or  one  part  of  two,  when  by  such 
change  no  different  result  is  obtained. — Id. 
<S=?28  (U.S.C.C.A.)  The  fact  that  each  separate 
clement  in  a  patented  design  was  old  does  not 
negative  invention,  which  may  reside  in  the 
manner  in  which  they  are  assembled.— Ashley  v. 
Weeks-Numan    CJo.,    465. 

<©=>28  (U.S.C.C.A.)  There  is  no  invention 
which  will  sustain  a  design  patent  in  usin^  for 
a  particular  purpose,  without  change,  an  arti- 
cle previously  made  and  sold  for  any  purpose 
for  which  it  was  adapted. — Baker  &  Bennett  Co. 
V.  N.  D.  Cass  Co.,  484. 

«©=>35  (U.S.CCA.)  The  commercial  success  of 
an  article  is  not  a  test  of  patentable  invention. 
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although  in  a  douhtful  case  that  fact  may  lead 
the  court  to  sustain  the  patent~Ck)lumbia  Met- 
al Box  Co.  V.  Halper,  478. 
«=»36  (U.S.O.CA.)  A  mere  statement,  printed 
at  the  head  of  an  application  for  a  patent,  that 
the  original  application  was  filed  at  a  prior 
date,  cannot  be  considered  as  evidence  to  carry 
the  date  of  invention  back  to  the  time  stated. — 
Twentieth  Century  Motor  Car  &  Supply  Co.  v. 
Holcomb   Co.,  311. 

(D)  Anticipation. 

^=966  (U.S.C.C.A.)  That  a  foreign  patent  was 
never  printed,  or  that  it  was  allowed  to  lapse 
for  nonpayment  of  annual  fees,  does  not  change 
its  effect  as  an  anticipation  of  a  subsequent 
domestic  patent.— Rev.  St.  S  4886  (Comp.  St. 
1913,  §  9430).— Sirocco  Engineering  Co.  v.  B. 
F.  Sturtevant  Co.,  91. 

^=»66  (U.S.C.C.A.)  A  patent  granted  and  pub- 
lished is  a  part  of  the  prior  art  with  respect 
to  another  patent  not  applied  for  until  after- 
ward, although  the  patentee  in  the  first  patent 
was  a  foreigner. — Twentieth  Century  Motor  Car 
&  Supply  Co.  V.  Holcomb  Co.,  311. 

(B)  Prior  Public  Use  or  Sale. 

^=s>8l  (U.S.C.C.A.)  Where  a  patented  machine 
was  puMicly  and  commercially  used  for  more 
than  two  years  before  application,  the  presump- 
tion is  that  the  use  was  not  experimental. — 
American  Ballast  Co.  v.  Davy  Burnt  Clay  Bal- 
last Co.,  453. 

V.  REQUISITES    AND    VAIiIDITT    OF 
LETTERS  PATENT. 

«=»I26  (U.S.C.CA.)  A  claim  added  to  an  ap- 
plication by  amendment,  to  matter  not  disclosed 
in  the  application  as  originally  filed,  is  invalid. 
— Boyce  v.  Stewart-Warner  Speedometer  Cor- 
poration, 72. 

«=»I29  (U.S.C.CA.)  A  defendant  in  an  in- 
fringement suit  is  not  at  liberty  to  raise  the 
question  of  want  of  utility  of  the  patented  de- 
vice, if  he  has  himself  infringed:  infringement 
being  an  admission  of  utility.— Boyce  v.  Stew- 
art-Warner Speedometer  Corporation,  72. 

Vm.  DISCLAIMERS. 

^=:»I55  (U.S.C.CA.)  When  necessary  to  con- 
strue a  claim  limitation  to  determine  the  ques- 
tion of  infringement,  a  specification  disclaimer 
of  an  older  patent  will  not  control  the  claim 
limitation,  unless  the  respect  in  which  defend- 
ant's device  differs  from  the  patent  is  the  same 
respect  in  which  the  patent  differs  from  the 
reference.— J.  F.  Rowley  Co.  v.  Columbus  Phar- 
macal  Co.,  81. 

IX.   CONSTRUCTION  AND  OPERATION 
OF  LETTERS   PATENT. 

(A)  In   General. 

«=»I62  (U.S.C.CA.)  Where  applicant  foresaw 
the  variation  from  his  form  which  defendant 
subsequently  made,  and  explained  to  the  Patent 
Office  that  the  language  was  selected  to  cover 
the  latter  form,  and  thereupon  the  claim  was 


allowed.  Held,  that  the  claim  In  the  patent 
should  receive  the  construction  thus  given  by 
Office  and  applicant.— J.  F.  Rowley  Co.  ▼.  Cck 
lumbus  Pharmacal  Oo.,  81. 

(B)   Llmfltntlon   of  Claims. 

<@s>l68  (U.S.C.CA.)  When  the  examiner  asked 
the  meaning  of  a  phrase  which  might  limit  a 
claim  in  a  material  particular,  and  the  applica- 
cant  explained  that  it  was  used  in  a  nonlimit- 
ing  sense,  and  the  Office  acquiesced  and  the 
patent  issued  that  may  turn  the  scale  in  favor 
of  the  broader  construction. — J.  F.  Rowley  Co. 
V.  Columbus  Pharmacal  Co.,  81. 
<$=>I72  (U.S.CCA.)  The  existence  of  a  later 
patent,  under  which  defendant's  structure  is 
made,  has  no  tendency  to  show  noninfringe- 
ment.— J.  F.  Rowley  C3o.  ▼.  Columbus  Pharm- 
acal Co.,  81. 

X.  TITLE,  CONVEYANCES,  AND  CON- 
TRACTS. 

(A)   Rlorlits  of  Patentees  In   General. 

<8==>I92  (U.S.C.CA.)  The  granting  of  a  patent 
to  two  persons  vests  each  with  an  undivided 
half  interest  creating  the  relation  of  cotenanta 
between  them,  so  that  each  becomes  entitled  to 
use  the  invention  without  accounting  to  the  oth- 
er.— Drake  v.   Hall,  471. 

A  contract  between  partners  on  dissolution 
held  not  to  affect  joint  ownership  of  a  patent 
-Id. 

^=>I92  (U.S.C.C.A.)  A  contract  between  joint 
owners  of  a  patent  construed,  and  held  not  to 
authorize  an  assignment  by  one  party  which 
would  vest  in  the  assignee  title  to  sustain  a 
suit  for  infringement  against  the  other  party.— 
Central  Brass  &  Stamping  CJo.  v.  Stuber,  475. 
The  owner  of  an  undivided  interest  in  a  pat- 
ent cannot  maintain  a  suit  to  restrain  another 
?>art  owner  from  manufacturing  thereunder,  or 
rom  authorizing  others  to  do  so. — Id. 

XL  REGULATION    OF    DEALINGS    IN 
PATENT  RIGHTS  AND  PAT- 
ENTED ARTICLES. 

<gs9222  (U.S.CCA.)  The  owner  of  a  patent,, 
who  has  not  marked  the  thing  patented  as  re- 
quired by  statute,  cannot  recover  damages  for 
infrinirement,  except  on  proof  that  defendant 
was  duly  notified  of  the  infringement  and  con- 
tinued it  after  notice.— Ashley  v.  Weeks-Numan 
Co.,  465. 

XIL  INFRINGEMENT. 

(A)  TVliat   Constitutes   Infrlnarement. 

^=:>245  (U.S.CCA.)  Neither  the  joinder  of  twa 
elements  of  a  patented  combination  into  one 
integral  part,  accomplishing  the  purpose  of 
botn,  nor  the  separation  of  one  integral  part 
into  two,  which  together  accomplish  substan- 
tially what  was  done  by  the  single  element,  will 
avoid  infringement. — Pedersen  v.  Dundon,  143. 
^=>252  (U.S.C.C.A.)  Infringement  of  a  design 
patent  is  not  to  be  determined  by  a  close  com- 
parison  of  the   two   articles,  but   the   test   ia. 
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whether  the  ordinary  observer  would  pttrchase 
one,  believing  it  to  be  the  other. — ^Ashley  v. 
Weeks-Numan   Co.,  465. 

Owner  of  a  design  patent  containing  a  writ- 
ten specification  held  entitled  to  protection 
against  articles  containing  the  dominant  fea- 
tures of  his  design  as  described.-— Id. 

(C)   Salts   In    Bqalty. 

€=>286  (U.S.C.C.A.)  A  license  under  a  patent 
construed,  and  the  right  of  the  licensee  to  main- 
tain a  suit  to  protect  its  right  thereunder  de- 
termined.—McKee  Glass  Co.  y.  Ldbbey  Glass 
Co.,  314. 

e=»294  (U.S.C.C.A.)  Showing  held  to  justify 
the  granting  of  a  preliminary  injunction  against 
infringement.— Engineer  Co.  v.  Blaisdeil  Canady 
Co.,  315. 

^=>297  (U.S.C.C.A.)  Where  an  unadjudicated 
patent  is  new,  and  there  is  a  substantial  con- 
troversy as  to  its  validity,  the  case  must  be  ex- 
ceptional to  justify  the  granting  of  a  prelim- 
inary injunction.— Boyce  v.  Stewart-Warner 
Speedometer  Corporation,  72. 

<&=>3I8  (U.S.C.C.A.)  An  infringer  cannot  set 
off  against  profits  made  by  the  sale  of  an  in- 
fringing article  a  loss  incurred  in  the  sale  of 
another  article  by  giving  away  as  a  part  of  it 
another  infringing  device  to  stimulate  sales. — 
T'nderwood  Typewriter  Co.  v.  Fox  Typewriter 
Co.,  446. 

^=>32i  (T^.S.C.C.A.)  An  interlocutory  decree  in 
an  infringement  suit,  which  as  to  profits  and 
damages  recoverable  follows  the  language  of  the 
statute,  cannot  be  held  erroneous. — ^Pedersen  v. 
Dundon.  143. 

<@=>322  (IT.S.C.C.A.)  The  question  of  the  bur- 
den of  proof  to  separate  the  profits  derived  from 
the  sale  of  machines  containing  a  patented  im- 
provement on  an  accounting  for  the  infringe- 
ment considered. — Underwood  Typewriter  Co.  v. 
Fox  Typewriter  Co.,  446. 

Xm.  DECISIONS  ox  THE  VALIDITT, 
CONSTRUCTION,  AND  IN- 
FRIN6EMENT  OF  PABTICU- 
ULB  PATENTS. 

I  328. 

ENGLAND. 

1906. 

26,973.  Shock  absorber  for  motor  and  ve- 
hicle springs,  cited 487 

FRANCE. 

254,064.  Centrifugal  fan  or  pump,  held  to 
anticipate  United  States  reissue 
patents  Nos.  12.790  and  12,797 
(original  No.  662,395) 91 

UNITED  STATES. 

DESIGN. 

41,&46.  Inkstand,  cited 465 

42,077.  Design  for  an  inkstand,  held  not 

anticipated,  valid,  and  infringed  465 

43.321.  Inksrtand,    cited 465 

45,249.  Design  for  character  blocks,  held 

void  for  lack  of  invention 484 


OBIOIKA£. 

37,448.  Improvement     in     bumpers     and 
draw  head  springs  for  railroads, 

41.23a  Artificial  leg.  cited!  !!.'!!.*.'.*!!.*.*!     81 

52,057.  Artificial  legs,  cited 81 

58,351.  Artificial  limb,  dted 81 

87,612.  Auxiliary  vehicle  spring,  cited...  487 
112,246.  Grate  for  burning  coal-screenings, 

cited    98 

167.333.  Car-bumpers,  dted 1.34 

269..S58.  Car-coupUng,    cited 134 

295.675.  Artifidal  leg.  cited 81 

303,951.  Continuous  draw  bar  and  buffer, 

cited    134 

371,239.  Artifidal   limb,    cited 81 

401,426.  Artificial  leg,  cited 81 

418,867.  Discharge-door  for  steam  digesters 

and   retorts,   dted 143 

423,727.  Draw  gear  for  railroad  cars,  dtod  134 
436,916.  Tabulating    mechanism   for    type- 
writers, claims  4  and  6  held  val- 
id and  infringed 446 

439,125.  Vacuum     preserving     apparatus, 

cited    143 

447.460.  Ballast  loading  apparatus,  dted..  458 
452,268.  Improvements  in  tabulating  mech- 
anism for  typewriters,  held  val- 
id but  not  infringed 446 

457,46a  Car-coupling,    dted 134 

633,34a  Coal  unloading  and  distributing 
apparatus  for  use  in  ballast 
burning,  held  void  for  prior  use  453 

644,464.  Artificial  limb  suspender,  held  val- 
id and  infringed 81 

653,503.  Door  for  digesters,  construed,  and 

held   infringed 143 

659.880.  Grain  drill,  cited 2S4 

659.881.  Grain  drill  on  accounting  for  prof- 

its of  infringement 234 

662,395.  Centrifugal  fan  or  pump,  held  void 
for  anticipation  by  French  pat- 
tent  No.  254,064,  also  held  not 

infringed    91 

668,175.  Grain  separator,  claim  1,  held  in- 
fringed      104 

684,751.  Grain  separator,  claim  1,  held  in- 
fringed       104 

686,964.  Apparatus  for  use  in  producing 
burnt    clay    ballast,    construed, 

and  held  not  infringed 456 

721,059.  Draft  attachment  for  cars,  cited  1^4 
777,48a  Fish  bait  or  lure,  held  not  antid- 

pa  ted,  valid,  and  infringed 138 

777,785.  Coupling  shank,  cited .' 134 

779,559.  Draft  gear  for  railroad-cars,  dted  134 

781,127.  Draft  mechanism,  cited 1.^ 

7a5,211.  Draft-rigging,  dted 1^4 

817,43a  Method    of    regulating    furnaces, 

cited    ,..  315 

826,349.  Method    of    regulating    furnaces, 

cited    315 

827,809.  Combined  letter  sheet  and  enve- 
lope, claims  1  and  7,  construed, 

and  held  not  infringed 283 

831,17a  Grate,  held  valid  and  infringed. ..     98 
a'i8,379.  Draft  gearing,  claim  1  held  void 

for   anticipiation 134 

849,109.  Automobile  auxiliary  spring:,  cited  487 

892.461.  Mailing  folder,  cited 283 

901,578.  Steadying  device  for  supplemen- 
tary vehicle  springs,  dted 487 
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904,163.  Indicator  for  radiators,  cited TO 

906,396.  Stock-trough,    cited 471 

907,4a3.  Automobile  auxiliary  spnng,  cited  4S7 

946,703.  Hose    connector,    cited 475 

963,352.  Sheet  metal  junction  box  for  use 
in  electric  wiring  held  void  for 
lack  of  invention  in  view  of  the 

prior  art 478 

973,902.  Cleat  for  securing  prepared  roof- 
ing, held  valid  and  infringed. .  310 
988,229.  Auxiliary  automobile  side  spring 
or  shock  absorber,  construed, 
and  held  not  infringed,  by  pat- 
tent   No.    1,015,682 4S7 

1,000,312.  Draft-rigging,    cited 134 

1,011,892.  Wind-shield  for  vehicles,  held 
not  infringed  as  limited  by  the 

prior    art 311 

1,015,682.  Auxiliary  automobile  side  spring 
or  shock  absorber  held  to  in- 
fringe patent  No.  988,229 487 

1,000,776.  Motometer,  held  not  anticipated, 

valid  and  infringed 72 

BEISSUED. 

12,675.  Combined  letter  sheet  and  enve- 
lope, claims  1  and  7,  construed, 
and  held  not  infringed 283 

12.796.  Centrifugal  fan  or  pump  held  void 

for  anticipation  by  French  pat- 
ent No.  254,064,  also  held  not 
infringed    91 

12.797.  Centrifugal  fan  or  pump,  held  void 

for  anticipation  by  French  pat- 
ent No.  254,064,  also  held  not 
infriii^ou    •  •     91 

PENALTIES. 

See  Master  and  Servant,  ^=»17. 

PERFORMANCE. 

See- Contracts,  «s>280. 

PERSONAL  INJURIES. 

See  Garriera,   «=>280-320. 

PLEADING. 

See  Account,  ^=>17;  Appeal  and  Error,  ^=» 
195;  Bankruptc^r.  ^=»65,  302;  Corpora- 
tions, <g=»621;  Ejectment,  ^=»63;  Equity, 
«=»273 ;  Master  and  Servant,  ^=»13,  17,  256; 
Negligence.  ^=»117;  Public  Lands,  ^=:>125; 
Seamen,  <is»ll. 

X.   FOBM  AND  AIXEGATION8  IN  OEN- 
ERAI.. 

^=»34  (U.S.C.C.A.)  The  prayer  of  a  complaint 
may  be  disregarded  for  some  purposes,  but  not 
where  there  is  a  contention  made  by  the  plain- 
tiff as  to  the  character  of  the  action  presented 
by  his  own  pleading,  in  which  case  the  prayer 
is  to  be  considered. — Southern  Cotton  Oil  Co. 
v.  Shelton.  500. 


ni.  PLEA  OB  ANSWER,  0ItO88-0OM. 

PLAINT,  AND  AFFIDAVIT 

OF  DEFENSE. 

(F)  Affidavit  of  Defense  or  of  Merits. 

^=»I57  (U.S.C.CA.)  In  an  action  on  a  party 
wall  agreement,  an  affidavit  of  defense,  aver- 
ring generally  that  the  wall  constructed  was 
thicker  than  was  necessary,  held  insufficient— 
Loughney    v.    Klein,   607. 

Xm.  DEFECTS    AND    OBJECTIONS, 

WAIVEB.  AND  AIDEB  BT  VEB- 

DICT  OB  JUDGMENT. 

<S=>420  (U.S.aC.A.)  Plaintiff  waived  its  ex- 
ception to  the  ruling  that  an  amendment  of  the 
complaint  was  neceissary  by  subsequently  mak- 
ing the  amendment— United  States  y.  Great 
Northern  By.  Co.,  238. 

PLEDGES. 

<e=»2  (U.S.C.CA.)  Effect  and  vaUdity  of  title 
to  coffee,  imported  by  Chicago  merchant,  vested 
in  bankers  to  secure  advances,  held  subject  to 
laws  of  Illinois,  notwithstanding  delivery  in 
trust  upon  arrival  at  New  Orleans.— In  re  Rich- 
heimer,  542. 

<e=>ll  (U.S.C.C.A.)  Tide  of  bankers,  who  ad- 
vanced purchase  price  of  imports,  held  a  special 
form  of  **security  title,"  apart  from  any  com- 
mon-law form  of  security,  and  not  dependent 
upon  possession.— In  re  Kichheimer,  542. 

POLICY. 

See  Insurance. 

POLLUTION. 

See  Waters  and  Water  Courses,  ^=»65. 

POSSESSION. 

See  Adverse  Possession;  Pledges,  ^s»ll;  Tres- 
pass, ^=»20. 

POST  OFFICL 

See  Criminal  Law,  ^=»113. 

PREFERENCES. 

See   Bankruptcy,    «=>161-166. 

PRESCRIPTION. 

See  Adverse  Possession ;  limitation  of  Actions. 

PRESUMPTIONS. 

See  Appeal  and  Error,  <9=>900,  907. 

PRINCIPAL  AND  AGENT. 

See  Shipping,  ^=»150. 

ni.  BIOHT8  AND  UABIIiITIES  A8  TO 

THIRD  PERSONS. 

(F)  Actions. 

<d=»l83  (U.S.C.CA.)  Selling  agents  held  enti- 
tled to  sue  in  their  own  name  on  contract  made 
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in  their  own  name,  and  the  suit  covered  the 
interests  of  both  the  agents  and  the  principal. 
— Namquit  Worsted  Co.  v.  Whitman,  575. 

PRINCIPAL  AND  SURETY. 

See  Indemnity;    Internal  Revenue,  ^s»23» 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROSTITUTION. 

See  Criminal  Law,  ^=»72S. 

<S5=>I  (U.S.C.C.A.)  The  immorality  denounced 
by  White  Slave  Traffic  Act  June  25.  1910.  is 
not  limited  to  commercialized  vice,  and  the  act 
applies  to  transportatioD  for  the  purpose  of 
making  the  girl  the  concubine  or  mistress  of 
the  person  transportiug  her.— Diggs  v.  United 
States,  147. 

€=»!  (U.S.C.C.A.)  Accused's  expectation  of  re- 
suming immoral  relations  with  girl  on  her  re- 
turn home  held  not  to  make  him  guilty  under 
White  Slave  Traffic  Act.  in  the  absence  of  any 
persuasion  by   him.— Welsch   v.   United  States, 

€=>4  (U.S.C.C.A.)  Evidence  held  to  support  a 
conviction  of  G.  for  transporting  two  women 
from  one  state  to  another  for  an  immoral  pur- 
pose, though  D.,  charged  with  a  similar  offense, 
purchased  the  tickets  for  the  transportation.— 
Diggs  V.  Lnited  States,  147. 
<@=>4  (U.S.C.C.A.)  Evidence  held  insufficient  to 
show  that  interstate  transportation  of  girl,  with 
w  hom  accused  sustained  immoral  relations,  was 
due  to  any  persuasion  by  him  within  the  White 
.^lave  Traffic  Act.— Welsch  v.  United  States, 
370. 

On  triaL  under  White  Slave  Traffic  Act,  evi- 
dence held  to  show  lack  of  intent  respecting  re- 
sumption of  immoral  relations  and  lack  of  an- 
ticipation of  act  of  sexual  intercourse. — Id. 

<g=»5  (U.S.C.C.A.)  On  trial  for  transporting 
women  from  one  state  to  another  for  immoral 
purposes,  held  that,  under  the  instructions,  the 
jury  could  not  have  understood  that  merely  se- 
d icing  the  girls  would  made  defendants  guilty. 
— Diggs  V.  United  States,  147. 

^=>5  (U.S.C.C.A.)  On  trial  for  persuading  girl 
to  go  from  one  state  to  another  for  immoral 
purposes,  instruction  held  misleading  as  to 
whether  secret  intention  to  profit  by  the  girl's 
return  home,  without  persuasion,  would  render 
accused  guilty.— Welsch  v.  United  States,  370. 

PUBLIC  LANDS. 

H.  SURVEY  AND  DISPOSAL  OF  LANDS 
OF  UNITED  STATES. 

(H)   arant»   in  Aid  of  Railroads. 

«g=»82  (U.S.C.C.A.)  A  designation  of  a  tract  of 
unsurveyed  land  in  a  list  of  lieu  lands  selected 
by  the  Northern  Pacific  Railway  Company  un- 
der Act  March  2,  1899,  establishing  the  Mt 
Rainier  National  Park,  held  legally  sufficient 
—West  V.  Edward  Rutledge  Timber  Co.,  55^ 


(K)  Remedies  in  Cases  of  Fraud.  Mistake^ 
or  Trust. 

^=»l  J9  (U.S.C.C.A.)  Patentee  of  land,  who  bad 
not  cultivated  it  or  made  required  improvements- 
before  final  proof,  held  to  have  perpetrated  a 
fraud  upon  the  government  in  procuring  the 
patent— Cooper  v.  United  States,  497. 
<&:?>120  (U.S.C.CA.)  Evidence  held  to  sustain 
burden  of  proof  resting  upon  the  government  to- 
show  that  patent  to  land  was  obtained  for  per- 
son to  whom  patentee  conveyed  and  to  entitle  it 
to  a  decree  of  cancellation. — United  States  v. 
Peterson,  63. 

<§:==> 1 20  (U.S.C.CA.)  Facts  held  to  support  find- 
ing that  defendant  bought  public  lands  from  pat- 
entee with  knowledge  of  patentee's  fraud  in 
procuring  the  patent  on  false  affidavits. — Cooper 
V.  United  States,  497. 

<g=»l20  (U.S.C.CA.)  In  a  suit  by  the  United 
States  to  cancel  a  patent  to  land  for  fraud,  evi- 
dence held  insufficient  to  show  that  defendant 
was  a  bona  fide  purchaser  for  a  valuable  con- 
sideration without  notice. — Cooper  v.  United 
States,  501. 

In  a  suit  by  the  United  States  to  cancel  & 
patent  to  land  for  fraud,  the  burden  was  upon 
a  purchaser  from  the  patentee  to  produce  satis- 
factory proof  that  he  purchased  in  good  faith 
and  for  value.— Id. 

<&:»I25  (U.S.C.CA.)  In  action  to  cancel  patent 
to  land  money  judgment  against  defendant,  with 
provision  that  bona  fide  purchaser  should  pay 
the  judgment  out  of  the  purchase  money  due 
defendant,  held  warranted  by  the  prayer  for 
general  relief.— Cooper  v.  United  States.  497. 

PUBLIC  SERVICE  CORPORATIONS. 

See   Carriers;     Railroads;     Street   Railroads; 
Telegraphs  and  Telephones. 

QUIETING  TITLE. 

See  Courts,  ^=»371. 

H.  PROCEEDINGS  AND  REIiIEF. 

^=»29  (U.S.C.CA.)  Suit  to  remove  cloud  from 
title  held  barred  by  laches  in  analogy  to  stat- 
ute of  limitations  (Mansf.  Dig.  Ark.  §  4471), 
when  brought  nearly  11  years  after  defendant 
acquired  possession.— Childs  v.  Missouri,  K.  & 
T.  Ry.  Co.,  629. 

RAILROADS. 

See  Commerce,  ^=^27;    Master  and   Servant; 
Public  Lands,  ^=:>82;    Street  Railroads. 

VIIL   INDEBTEDNESS,   SECURITIES, 
UENS,  AND  MOBTOA6ES. 

(A)  Nature  and  Extent  of  lilabUltle*. 

<gs»l59  (U.S.C.CA.)  A  writing  by  which  the 
promoters  of  a  railroad  company  agreed  to  buy 
stock  to  create  a  fund  for  the  payment  of  a 
contractor  for  construction  hela  not  to  con- 
stitute the  taking  of  collateral  security  by  him, 
which  deprived  nim  of  the  right  to  a  lien. — 
Galesburg  &  K.  Mectric  By.  Go.  ▼.  Hart,  533. 
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X.  OPEBATIOH. 

(F)  Accidents  at  Cro»»tnar«« 

^=»3I6  (U.S.C.C.A.)  A  railroad  is  not  negli- 
gent in  operating  ita  train  at  a  speed  permitted 
by  a  village  ordinance,  if  it  observes  all  the 
precautions  to  give  warning. — Long  Island  R. 
Co.  V.  Darnell,  1. 

<g=»327  (U.S.C.CA.)  An  automobUe  driver, 
whose  view  was  unobstructed  for  43  feet  before 
reaching  railroad  track,  held  negligent  as  a 
matter  of  law  in  failing  to  look  to  the  east 
while  driving  that  distance. — Northern  Pac  Ry. 
Co.  V.  Tripp,  302. 

^==>350  (U.S.C.CA.)  In  an  action  for  death  in 
a  crossing  accident,  evidence  held  to  make  ques- 
tions for  the  jury  as  to  negligence  and  con- 
tributory negligence.— Rininger  v.  Puget  Sound 
Electric  Ry.,  43. 

^=>35l  (U.S.C.C.A.)  In  an  action  for  injuries 
received  in  a  grade  crossing  accident,  the 
court's  charge  held  erroneous,  as  permitting  a 
recovery  for  negligent  speed,  though  the  speed 
limit  was  not  exceeded.— Long  Island  R.  Co. 
V.  Darnell,  !• 

REAL  ACTIONS. 

See  Ejectment;    Quietins  Title. 

RECEIPTS. 

See  Warehousemen. 

RECEIVERS. 

See  Banks  and  Banking,  ^=:>287;  Corporations, 
<©=»62L 

m.   TITUB   TO   AND   POSSESSION   OF 
PROPERTY. 

^=»67  (U.S.C.C.A.)  Application  by  receiver  for 
general  creditors  to  require  receiver  of  mort- 
gaged property  to  turn  over  rents  held  proper- 
ly denied,  where  the  money  had  been  spent  and 
accounted  for  under  the  court's  direction. — 
Ball  V.  Improved  Property  Holding  Co.  of  New 
•York,  245. 

V.   ALLOWANCE    AND    PAYMENT    OF 
CLAIMS. 

^=>I62  (U.S.C.CA.)  Under  consent  order  for 
disposition  of  income  of  corporation  by  receiv- 
ers, separate  receivers  subsequently  appointed 
for  mortgaged  property  held  entitled  to  rents 
from  that  property  due  prior  to  the  receiver- 
ship.—Ball  V.  Improved  Property  Holding  Co. 
of  New  York,  245. 

RECORDS. 

See  Appeal  and  Error,  ^==>497,  544;  Chattel 
Mortgages,  €=:>196;  Criminal  Law,  <8==>1092, 
1122;    Sales,  «=>451,  472 ;    Shipping,  «S=>33. 

REFERENCE. 

See  Appeal  and  Error,  ^==>848;  Bankruptcy, 
<&»127.  224. 


L   NATURE,   GROUNDS,   AND    ORDER 
OF   REFERENCE. 

€=>4  (U.S.C.C.A.)  It  is  competent  for  a  federal 
court  to  refer  an  action  at  law  by  consent  of 
the  parties,  and  the  fact  that  the  referee  is  des- 
ignated a  "special  master"  does  not  impair  the 
validity  of  the  reference.— Philadelphia  Casu- 
alty Co.  Y.  Fechheimer,  25. 

m.   REPORT  AND   FINDINGS. 

<gs9l02  (U.S.C.C.A.)  By  overruling  all  excep- 
tions of  both  parties  to  the  report  of  a  referee,, 
and  rendering  judgment  for  the  exact  sum 
found  by  him  to  be  due,  the  court  evidences  its 
intention  to  adopt  the  findings  of  the  referee  as 
its  own.-rPhiladelphia  Casualty  Co.  v.  Fech- 
heimer, 25.  ^ 

RELEASE. 

See  Corporations,  ^=5>417;    Dower,  ^»49. 

H.  CONSTRUCTION  AND  OPERATION. 

^=>29  (U.S.C.CA.)  Agreement  between  direc- 
tors of  corporation  owning  all  of  its  stock,  and 
release  of  two  of  them  from  liability  for  alleged 
fraudulent  conspiracy  with  defendant,  held  to 
have  released  defendant  from  liability.— Tanana 
Trading  Co.  v.  North  American  Trading  & 
Transportation  CJo.,  3^. 

Where  there  is  but  one  injury  by  joint  tort- 
feasors, there  can  be  but  one  satisfaction. — Id. 

Release  of  one  joint  tort-feasor  held  to  bar 
action  against  the  others.— Id. 

RENT. 

See  ReceiverB. 

REPORTS.     . 

See  Reference,  ^=:>102. 

RESCISSION. 

See  Contracts,  <8=»270;    Sales,  «s»38.  128. 

REVENUE. 

See  Internal  Revenue. 

REVIEW. 

See  Ai^>eal  and  Error. 

REVISION. 

See  Bankruptcy,  ^=:>439. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses. 

RULES. 

See    Collision,    «=»80. 

RULES  OF  COURT. 

See  Court  Rules  Cited. 
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SALES. 

See  Appeal  and  Error,  <3=»907,  1048;  Bank- 
ruptcy, ^=>140,  266,  267;  Banks  and  Bank- 
ing, <S=>261;  Bills  and  Notes,  «=>150; 
Frauds,  Statute  of,  ^=»106;  Insurance,  <Ss=» 
511 ;  Monopolies,  ^=:>20,  24 ;  Mortgages,  ^=» 
378;     Trial.    <g=>295. 

I.  REQUISITES  AND  VAIiIBITY  OF 
CONTRACT. 

<S=>I  (U.S.C.C.A.)  Contract  of  sale  held  not 
void  for  indefiniteness  as  to  the  subject-matter. 
— Namquit  Worsted  Co.  v.  Whitman,  575. 
<g=»38  (U.S.C.C.A.)  A  contract  of  sale,  brought 
about  by  bribing  or  corrupting  the  buyer's 
agent,  may  be  rescinded  by  the  buyer.— Ripley 
V.  Jackson  Zinc  &  Lead  Co.,  619. 

111.  MODIFICATION   OR  RESCISSION 
OF  CONTRACT. 

(C)  ReaoiMion  by  Bnyer. 

$s>l26  (U.S.C.C.A.)  Corporation,  induced  to 
buy  property  by  fraud,  which  made  a  payment 
and  secured  extensions  of  payment  after  learn- 
ing of  the  fraud,  held  not  to  have  rescinded  as 
promptly  and  unequivocally  as  the  law  requires. 
—Ripley  v.  Jackson  Zinc  &  Lead  Co.,  619. 

IV.  PERFORMANCE   OF   CONTRACT. 

(C)  Dellverr    and    Acceptance    of    Good*. 

^=5>l68'/2  (U.S.C.C.A.)  Though  sale  of  one  ma- 
chine was  on  30  days*  trial,  where  eight  naa- 
chines  were  ordered  before  tne  first  was  deliv- 
ered, sale  held  not  one  on  trial.— Kansas  City 
Bolt  &  Nut  Co.  V.  Rodd,  356.  ,      .     .  , 

If  sale  of  machines  was  on  30  days*  trial,  com- 
plaints by  buyer  held  to  have  been  treated  as  in 
time,  and  provision  waived,  so  far  as  not  com- 
plied with. — Id. 

<@=»I74  (U.S.C.CA.)  Seller  held  to  have  broken 
contract  by  refusing  to  deliver  other  cattle  in 
lieu  of  those  tendered  not  in  accordance  with 
the  contract,  and  whether  buyer  furnished  cars 
or  was  able  to  pay  was  immaterial — Alamo  Cat- 
tle Co.  V.  HaU,  578. 

VI.  WARRANTIES. 

<d=:926i  (U.S.C.CA.)  Rule  that  representations 
do  not  constitute  warranty,  if  not  included  in 
subsequent  written  agreement,  held  inapplica- 
ble, where  the  contract  consisted  entirely  or  cor- 
respondence.—Kansas  City  Bolt  &  Nut  Co.  V. 
Rodd,  356. 

^=s>273  (U.S.C.CA.)  Automatic  nut-tapping  ma- 
chines held  sold  on  an  implied  warranty  that 
they  would  suitably  work  the  kind  of  stock  reg- 
ularly used  by  plaintiff.— Kansas  City  Bolt  & 
Nnt  Co.  V.  Rodd,  356. 

^=:>288  (U.S.C.CA.)  Implied  warranty  held  to 
survive  acceptance,  unless  the  acceptance  is 
with  full  knowledge  of  all  conditions  affecting 
the  character  and  quality  of  the  article.— Kan- 
sas City  Bolt  &  Nut  Co.  v.  Jlodd,  356. 

Vin.   REBIEDIES  OF  BUYER. 

(D)  Actions  and  Counterclaims  for  Breaeli 

of  Warranty. 

^=:»440  (U.S.C.CA.)  In  action  for  breach  of 
warranty  of  machines,   excluded  evidence  held 


pertinent,  as  affecting  the  good  faith  of  the  buy- 
er's claim  that  it  was  unable  to  operate  the  ma- 
chines.—Kansas  City  Bolt  i&  Nut  Co.  v.  Rodd, 
356. 

IX.   CONDITIONAIi  SALES. 

<S=545I  (U.S.C.CA.)  Gen.  Code  Ohio,  S  8568, 
held  to  govern  as  to  necessity  for  recording  con- 
tract for  conditional  sale  of  machine  sold  1  o.  b. 
Indianapolis,  but  shipped  to  buyer  in  Ohio.— 
Potter  Mfg.  Co.  v.  Arthur,  589. 
€=s>45a  (U.S.C.CA.)  Provision  in  contract  of 
conditional  sale  against  oral  modifications  held 
not  to  prevent  agreement  that  title  should  re- 
main in  seller  until  payment  of  a  renewal  notev 
—In  re  Rector's,  253. 

<g=»472  (U.S.C.C.A.)  Where  conditional  sale 
contract  was  required  to  be  recorded,  notice  at- 
tached to  the  property  held  ineffective. — ^Potter 
Mfg.  Co.  V.  Arthur,  589. 

<S=>473  (U.S.C.C.A.)  Bills  of  sale  reserving  ti- 
tle to  seller  held  valid  as  against  purchaser  or 
lessee  with  notice  from  conditional  vendee, 
though  not  executed  until  after  delivery  of  the 
property.— In  re  Rector's,  253. 
<g=»477  (U.S.C.CA.)  That  note,  given  by  con- 
ditional vendee  to  vendor,  was  in  renewal  of 
one  of  the  purchase-money  notes,  held  sufficient- 
ly proved  by  the  evidence.— In  re  Rector's,  253. 

Sale  of  notes  for  purchase  price  of  property 
conditionally  sold  held  not  a  waiver  of  the 
reservation  of  title,  they  not  having  been  sold 
without  recourse. — ^Id. 

Under  Personal  Property  Law  N.  Y.  §  65, 
refusal  of  conditional  seller  to  surrender  pur- 
chase-money notes  on  demand  held  not  a  waiv- 
er of  the  right  to  retake  the  property.— Id. 
0=>477  (U.S.C.CA.)  Party  reserving  title  to 
sprinkler  system  held  to  have  lost  its  right  to 
retake  the  property  by  filing  mechanics'  liens, 
to  which  there  was  a  consent  as  a  result  of 
matters  occurring  in  a  bankruptcy  proceeding. 
—In  re  Levin,  Kronenberg  &  Co.,  279. 

SCHEDULE. 

See  Bankruptcy,  ^=>4()8. 

SEAMEN. 

^=>l  I  (U.S.C.CA.)  A  libel  in  rem  by  a  seaman 
for  failure  of  master  to  furnish  proper  medical 
cure  and  treatment  after  libelant's  injury  held 
to  state  a  cause  of  action.— The  C  S.  Holmes, 
289. 

<S=>29  (U.S.C.CA.)  A  vessel  is  not  liable  in 
rem  to  a  seaman  for  an  injury  alleged  to  have 
been  caused  by  a  negligent  order  of  the  master 
directing  libelant  in  the  performance  of  his  da- 
ties.— The  C  S.  Holmes,  289. 

SET-OFF  AND  COUNTERCLAIM. 

8e%  Patents,  <8=>318. 

SHIPPINfi. 

H.  TITLE. 

<g=s>33  (U.S.C.CA.)  Rev.  St  {  4192  (Oomp.  6t 
1913,  i  7778),  does  not  authorize  the  record- 
ing of  a  mortgage  of  a  yessel  immediately  after 
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the  enrollment  of  the  yessel,  where  the  mort- 
gage had  been  executed  some  time  before.— 
In  re  Empire  Shipbuilding  Co.,  633. 

The  recording  in  the  oflBce  of  the  collector 
of  customs  of  a  mortgage  on  a  vessel  which 
there  was  no  authority  to  record  did  not  giye 
constructive  notice  of  the  mortgage. — Id. 

V.  uabHiITies  of  vessei«8  and 

OWNERS  IN  GENERAIi. 

^=»84  (U.S.O.O.A.)  Owner  of  a  steamship  held, 
on  the  evidence,  not  liable  for  the  death  of  a 
stevedore's  employ^,  killed  by  the  falling  of  a 
tub  of  ore  bein^  hoisted  from  the  hold,  on  the 
ground  of  negligence  in  supplying  a  defective 
and  insufficient  wire  rope  watn  which  the  hoist- 
ing was  being  done.— Horsley  v.  Modzelewski, 
503. 

C=>86  (U.S.C.C.A.)  Evidence  held  to  sustain  a 
finding  that  a  vessel  was  liable  for  injury  to  a 
stevedore  bv  falling  over  a  mooring  cable  above 
the  deck  after  dark,  because  of  failure  to  mark 
the  same  by  a  light.— The  A.  G.  Brower,  256. 

Vn.   CARRIAGE    OF    GOODS. 

^=s>l50  (U.S.C.C.A.)  Owner  of  a  coal  dock, 
which  as  agent  received  a  cargo  consigned  to 
the  owner  in  its  care,  held  not  liable  for  the 
freight  thereon,  in  the  absence  of  an  agreement 
to  pay  the  same.— Great  Lakes  Coal  &  Dock  Co. 
V.  Seither  Transit  Co.,  110. 

SPECIAL  VENIRE. 

See  Jury,  ^=»70. 

SPEED. 

See  Railroads,  ^=>316,  35L 


STATUTES. 


VI, 


CONSTRUCTION  AND   OPERA- 
TION. 

(A)  General  Rules  of  Conatmctlon. 

^=:>226  (U.S.C.C.A.)  The  adoption  for  Indian 
Territory  of  the  Arkansas  laws  relating  to  es- 
tates of  minors  by  Act  May  2,  1890,  §  31, 
adopted  also  the  construction  that  the  lease  by 
a  guardian  must  be  approved  by  the  court— 
Robinson  y.  Long  Gas  Co.,  642. 

STATUTES  CONSTRUED. 

UNITED  STATES. 

CONSTITUTION. 

Amend.  5  147 

Amend.  7 261,  629 

CRIMINAL  CODEX 
See  Pen.  Code. 

JUDICIAL  CODE. 
Act  1911,  March  3,  ch.  231,  36  Stat,  1087 
J  238 


281 


PENAL  CODE. 

Act  1909,  March  4,  ch.  321,  35  Stat.  1088 

§195 623 

STATUTES  AT  LARGE. 

1878,  March  16,  ch.  37,  20  Stat.  30 147 

1890,  May  2.  ch.  182,  §  31.  26  Stnt.  94 642 

1895,  March  1,  ch,  145,  28  Stat.  693 642 

1897,  June  7,  ch.  4,  f  1,  article  16,  30  Stat. 
99 .....:...: 437 

1897,  June  7,  ch.  4,  {  1,  article  18,  rule  9, 

30  Stat  100 : .437 

1898,  July  1,  ch.  541,  §  2(17).  30  Stat.  545  562 
1898.  July  1,  ch.  541,  §  18d,  30  Stat  551 .. .  198 
1808.  July  1,  ch.  541,  §  24a,  30  Stat  553. .  593 
1898.  July  1,  ch.  541,  |  24b,  30  Stat  553. . .  285 
1898,  July  1,  ch.  541,  |  25a,  30  Stat.  553. . .  593 
1898,  July  1,  ch.  541,  §  29b,  30  Stat  554. .  432 
1808.  July  1,  ch.  541.  §  44,  80  Stat.  557. .. .  662 
1898,  July  1,  ch.  541.  1 47a  (2),  30  Stat  557. 

Amended  by  Act  1910,  June  25,  ch.  412,  § 

8.  36  Stat  840 542.  589,  593 

1898,  July  1,  ch.  541,  f  60b,  30  Stat.  562. . .  409 
1898,  July  1,  ch.  541,  §  67f,  30  Stat  565 

378,  524 

1898.  July  1,  ch.  Ml,  $  70a,  30  Stat  565. . .  5^3 

1898,  July  1,  ch.  541,  §  70b,  30  Stat  565. . .  194 

1899,  March  2,  ch.  377,  30  Stat.  993 556 

1899,  March  2,  ch.  377,  §  3,  30  Stat.  993. . .  556 
1902,  July  1,  ch.  1375,  §  72,  32  Stat.  726. .  642 

1905,  March  3,  ch.  1479,  33  Stat  1060 642 

1907,  March  4,  ch.  2939,  34  Stat  1415.238,  351 
1907,  March  4,  eh.  2939,  §  2,  34  Stat.  1416 

200,  238,  243,  275,  343 

1907,  March  4,  ch.  2939,  §  3,  34  Stet.  1416 

238   343 
19()ii  April  22V ch.'  *149,'35*  Stat  65'.  .117^ 

277.  413,  530 

1908,  AprU  22,  ch.  149,  §  5,  35  Stat.  65. . . .  402 

1909,  MtiTch  4,  ch.  320,  §  le,  35  Stat  1075  639 
1909,  March  4,  ch.  320,  §  25,  35  Stat.  1081  639 
1909,  March  4,  ch.  320,  §  25,  subd.  4,  35 

Stat   1081    639 

1909,  March  4,  ch.  320,  §  28,  35  Stat.  1082  639 
1909,  March  4,  ch.  321,  §  195,  35  Stat.  1125  623 

1909,  Aug.  5,  ch.  6,  §  .38,  36  Stat  112 600 

1910,  June  20,  ch.  810,  §§  14,  15,  36  Stat 
565,  566 196 

1910,  June  25,  ch.  895,  36  Stat  824. .  .147,  370 

1910,  June  25,  ch.  412,  §  8,  36  Stat.  840 
542,  589,  593 

1911,  March  3,  ch.  231,  §  238,  86  Stat 
1157 281 


REVISED  STATUTES. 


I  649 

i    723 

:l  724 

761 

1047 


25 
121 
629 
273 
553 


I  1117    273 

4192    633 

i  4886    91 

COMPILED  STATUTES  1901. 

Page  714,  §  1005  43 
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COMPILED  STATUTES  1913. 

1215 281 

1289 273 

1465  147 

1469 ..  629 

1587  25 

1712  553 

1885  273 

§  5223-5226 556 

6301 660 

7778  633 

§  7889,  7892 437 

8657  413 

|§  8657-8665 117,  277,  530 

8661 402 

8677  238,  351 

8678 200,  238,  243,  275,  343,  351 

I  8679  238,  343,  351 

8680  238,  351 

§  8812-8819 370 

8813 147 

9430  • .  •  • •  91 

§  9517*  *95^V9549 *  .* .' .'  .* .'  .* .' .' .' .' .' .' ' .'  *  *  *  *  * .*  639 

9586  562 

9602 198 

9608 285,  593 

9609  593 

9613  432 

9628 562 

9631 542,  589,  593 

9644  409 

9651  378,  524 

9654  194,  593 

10,365  623 

ARIZONA. 


REVISED  STATUTES  1913. 

Civil  Code. 
Pars.  643,  646 


208 


ARKANSAS. 

MANSFIELD'S  DIGEST. 
§§  4471,  4982   629 

OAUFORNIA. 

CIVIL  CODE. 
§  1970    186 

FLORIDA. 

GENERAL  STATUTES  1906. 
§  2820 636 

nxiNOis. 

KURD'S  REVISED  STATUTES  1913. 

Ch.  80,  f§  16-23,  25,  30,  31 378 

Ch.  95,  I  1 542 

Ch.  114,  §§  265,  266,  281,  287,  289 543 

NEW  YORK. 

CODE   OF  CIVIL   PROCEDURE. 
§  999 282 


CONSOLIDATED  LAWS. 

Ch.  33,  §§80.  82 297 

Ch.  41,  165 253 

LAWS. 

1890,  ch.  564,  f  7.    Amended  by  Laws  1892, 

ch.  688,  §  7 ;   Laws  1897.  ch.  384,  §  1. . . .  570 
1890,  ch.  564,  §  40.    Amended  by  Laws  1892, 

ch.  601,  §  1 570 

1890,   ch.   565,   $  80.     Amended   by   Laws 

1892,  ch.  676, 1  80 570 

1892,  ch.  601.  §  1 570 

1892,  ch.  676,  §  80 570 

1892,  ch.  688,  I  7 570 

1897,  ch.  384,  §  1 570 

OHIO. 

GENERAL  CODE. 

I  8560 593 

i  8568 689 


SOUTH  OAROIiINA. 

CODE  OF  CIVIL  PROCEDURE  1912. 

§  123,8ubsec.2 509 

§218 509 

STEAMSHIPS. 

See  Collision,  ^=:>43,  45. 

STIPULATIONS. 

See  Appeal  and  Error,  ^=>850. 

STOCKHOLDERS. 

See  Corporations,  <$S9210,  213. 

STORAGE. 

See  Warehousemen. 

STREET  RAILROADS. 

See  Monopolies,  ^=:»16. 

n.   REGUIiATION  AND   OPERATION. 

^=^98  (U.S.C.C.A.)  The  law  imposes  upon  one 
attemptiDg  to  cross  a  street  car  track  the  duty 
of  vigilance  and  care.— Tacwna  Ry.  &  Power 
Co.  V.  Remmen,  225. 

Person  crossing  street  car  track  heH  entitled 
to  assume  that  company  would  exercise  ordinary 
care,  and  not  necessarily  negligent  for  failure 
to  anticipate  the  company's  negligence. — Id. 
^=:>1I7  (U.S.C.CwA)  Evidence  as  to  motorman 
looking  back  into  car  held  to  make  Question  for 
jury  as  to  company's  negligence.— Tacoma  Ry. 
&  Power  Co.  v.  Renunen,  225. 

In  action  for  injuries  to  person  struck  by  car 
on  single-track  street  railway,  his  negligence 
held  for  the  jury,  though  he  did  not  look  in  the 
direction  from  which  the  car  was  coming.— Id. 


TAXATION. 


See  Internal  Revenue. 
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TELEGRAPHS  AND  TELEPHONES. 

See  Trial,  <S=»252. 

X.   ESTABLISHBffENT,  CONSTRUCTION, 
AND  MAINTENANCE. 

«=»20  (U.S.C.C.A.)  Under  Gen.  St  Fla.  1906, 
§  2820,  question  as  to  whether  any  objection 
was  made  by  city  concerning  telegraph  guy  wire 
in  street  during  a  long  period  ending  several 
years  before  an  accident  held  properly  excluded. 
—Postal  Telegraph  Cable  Co.  v.  Herrington, 
636. 

TENANCY  IN  COMMON. 

See  Patents,  ^s>192. 

TENDER. 

See  Mortgagee,  ^=>30L 

TIME. 

See  Bankruptcy,  €=»461,  465;    Insurance,  ^=» 
175;  Limitation  of  Actions ;  Sales,  ^s»168^. 

TITLE. 

See  Bankruptcy.  «=»140,  172,  212,  267;  Courts, 
^=>371;    Mechanics'  Liens,  ^=>57;    Pledges. 

TORTS. 

See  Collision;    Death,  ^=»32-91;    Negligence; 
Release;    Trespass. 

^==>22  (U.S.C.C.A.)  One  or  all  of  joint  tort- 
feasors, or  any  number  less  than  all,  may  be 
sued.— Tanana  Trading  Co.  v.  North  American 
Trading  &  Transportation  Co.,  380. 

TRADE-MARKS  AND  TRADE-NAMES. 

X.  MARKS  AND  NAMES  SUBJECTS  OF 
OWNERSHIP. 

^=5>3  {U.S.C.CA.)  Where  a  trade-mark  con- 
sists or  a  hyphenated  word,  one  part  of  which  is 
descriptive,  and  not  subject  to  exclusive  appro- 
priation, while  the  other  is  purely  arbitrary, 
the  appropriation  by  another  of  the  descriptive 
part  only  is  not  an  infringement.— S.  R.  Feil 
Co.  V.  John.E.  Bobbins  Co.,  25a 

IV.  INFRINGEMENT  AND  UNFAIR 
OOBfPETITION. 

(A)  "Wliat  CoBstltntea  Infringement* 

«=5>57  (U.S.C.CA.)  One  is  not  required  to  so 
distinguish  his  goods  that  careless  buyers  will 
know  by  whom  they  are  made  and  sold. — S.  R. 
FeH  Co.  V.  John  E.  Robbins  Co.,  25a 
<S=>59  (U.S.C.CA.)  The  trade-mark  "Sal-Vet" 
held  not  infringed  by  the  word  "SalTone."— S. 
R,  Feil  Cow  y.  John  E.  Robbins  Co.,  258. 

<G)  Actions. 

^=5>93  (IT.S.C.C.A.)  Evidence  held  insufficient 
to  establish  unfair  competition. — S.  R.  Feil  Co. 
V.  John  E.  Robbins  Co.,  258. 


V.  TRADE-MARKS     ANB     TRADE- 

NAMES  ADJUDICATED. 

'*SalTone."— S.  R.  FeU  Co.  v.  John  B.  Rob- 
bins Co.,  25a 

"Sal- Vet"— S.  R.  Feil  Co.  v.  John  E.  Robbins 
Co.,  25a 

TRANSFERS. 

See  Bankruptcy,  <S=»172,  184,  40a 

TRESPASS. 

See  Jury,  ^=»14. 

n.  ACTIONS. 
(A)  Rlirht  of  Action  and  Defenses. 

^=»20  (U.S.C.CA.)  To  entitle  a  party  out  of 
possession  to  recover  for  a  trespass,  he  must  es- 
tablish his  ownership  or  lawful  right  to  the  pos- 
session.—Childs  V.  Missouri,  K.  d;  T.  Ry.  Co., 
629. 

TRIAL 

See  Adverse  Possession,  ^=»115;  Appeal  and 
Error,  <8=>265,  273,  1064r-1067;  Bankrupt- 
cy, <@=s>136,  415;  Carriers,  «=»320;  Costs; 
Criminal  Law,  ^=»673-8G5;  Damages,  <©=» 
208;  Husband  and  Wife.  <©=>335;  Insurance, 
€=»668;  Jury:  Master  and  Servant,  ^;:=» 
286-291;  Prostitution,  <S=>5;  Railroads,  «©=» 
350,  351;  Reference;  Street  Railroads,  ^=> 
117! 

V.  ARGUMENTS  AND  CONDUCT  OF 
COUNSEL. 

€=>I33  (U.S.C.CA.)  Admission  of  question  ask- 
ed juror  as  to  connection  with  indemnity  in- 
surance company,  and  statement  as  to  purpose 
of  such  question,  held  cured  by  court's  statement 
at  the  time,  in  the  absence  of  a  request  for  an 
instruction  at  the  close  of  the  case.— Balaklala 
ConsoL  Copper  Co.  v.  Reardon,  186. 

VI.  TAKING  CASE  OR  QUESTION 

FROM  JURY. 

(A)  <iiieatloBa  of  Laiv  or  of  Fact  In  Gen- 
eral. 

<@=»I39  (IJ.S.C.C.A.)  If  there  is  any  substantial 
evidence  in  a  case  bearing  upon  the  issue  to 
which  the  jury  might  properly  give  credit,  the 
court  is  not  authorized  to  direct  a  verdict  in 
opposition  thereto.— Smith-Booth-Usher  Co.  v. 
Detroit  Copper  Mining   Co.  of  Arizona,  58. 

Vn.   INSTRUCTIONS  TO  JURY. 
(C)  Form,  Reanlsltes,  and  Snlllclenoy. 

$=s>235  (U.S.C.CA.)  In  an  action  for  injuries 
received  in  a  grade  crossing  accident,  the  qual- 
ification by  the  court  of  a  requested  charge  on 
the  weight  of  positive  and  negative  evidence 
held  improper,  as  misleading.— Long  Island  It. 
Co.  V.  Darnell,  1. 

^s»242  ai.S.C.C.A.)  In  an  action  for  the 
breach  or  a  contract,  an  instruction  stating  th<; 
main  issues  to  be  whether  plaintiff's  option  wa»« 
accepted,  and  if  so  whether  it  breached  its  con- 
tract, held  not  objectionable  as  confusing  in- 
consistent grounds  of  defense. — Otis  v.  Pitts- 
burgh-Westmoreland Coal  Co.,  53. 
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(D)  Applicability   to    Pleadings    and   Bvl- 
denoe. 

<g=>252  (U.S.C.O.A.)  Instruction  that,  if  per- 
son thought  he  had  time  to  cross  single  street 
car  track,  when  he  did  not  have  sufficient  time, 
he  could  not  recover,  held  properly  refused  as 
iiiapplicnble. — ^Tacoma  Ry.  &  Power  C6.  v.  Rem- 
men,  225. 

^=»252  (U.S.C.O.A.)  In  action  against  tele- 
graph company  for  injuries  from  obstruction 
in  street,  instruction  held  properly  refused  for 
assuming  the  existence  of  evidence  of  permis- 
sion from  the  city,  when  there  was  no  such  evi- 
dence.—Postal  Telegraph  Cable  Co.  v.  Herring- 
ton,  63a 

(O)   Constmctlon   and   Operation, 

<8=>295  (U.S.C.C.A.)  In  an  action  for  the 
breach  of  a  contract  for  the  sale  of  bonds,  an 
instruction  held  not  erroneous,  when  construed 
with  the  rest  of  the  charge,  as  requiring  plain- 
tiffs* acceptance  of  their  option  to  purchase  to 
be  in  writing.—Otis  v.  Pittsburgh-Westmore- 
land Coal  Co.,  53. 

<@=s>295  (U.S.C.C.A.)  In  buyer's  action  for 
breach,  in  which  seller  coimterclaimed,  instruc- 
tions as  to  burden  of  proof  held  as  a  whole  not 
erroneous.-— Alamo  Cattle  Co.  v.  Hall,  578. 

X.   TRIAI*  BT  COURT. 

(B)   Findings  of  Fact  and  Conclnslona  of 
Law. 

<&=>393  (U.S.C.C.A.)  Special  findings  of  fact 
by  a  court  or  referee  should  consist  of  a  con- 
cise and  specific  ^atement  of  the  ultimate 
facts  found,  without  recitals  of  the  evidence 
or  conclusions  of  law.— Philadelphia  Casualty 
Co.  V.  Fechheimer,  25. 

XI.   WAIVER    AND    CORRECTION    OF 
IRREGUIiARITIES  AND  ERRORS* 

<®=»4I7  (U.S.C.C.A.)  An  exception  to  the  over- 
ruling of  a  motion  for  judgment  at  the  close  of 
plaintiflfs*  evidence  on  the  trial  of  an  action  to 
the  court  is  waived  by  the  introduction  of  evi- 
dence in  defense. — Philadelphia  Casualty  Co. 
V.  Fechheimer,  25. 

<8=>4I9  (U.S.C.C.A.)  Defendants,  by  taking  tes- 
timony after  their  motion  for  nonsuit  was  over^ 
ruled,  and  by  failing  to  renew  it  at  the  close  of 
all  the  testimony,  waived  it.— Courtnay  v.  King, 
2(M. 

<S=:»420  (U.S.C.CA.)  Defendants,  by  taking  tesr 
tiraony  after  their  motion  for  a  directed  verdict 
was  overruled,  and  by  failing  to  renew  it  at  the 
dose  of  all  the  testimony,  waived  it.— Courtnay 
V.  King,  204. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEES. 

See  Bankruptcy,  <8=>125,  127,  186,  140,  802, 

^  TRUSTS. 

See  Monopolies,  ^=>16-24. 

ULTRA  VIRES. 

See  Banks  and  Banking,  ^=^261. 


UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  ^=»93. 

UNITED  STATES. 

See  Army  and  Navy;  Copyrights;  Courts,  ^=> 
268-508;  Indians;  Internal  Revenue;  Pat- 
ents; Public  Lands;  Trade-Marks  and 
Trade-Names. 

USAGES. 

See  Chistoms  and  Usages. 

VALUL 

See  Evidence,  ^=»571. 

VENDOR  AND  PURCHASER. 

See  Sales. 

VENUE. 

See  Criminal  Law,  ^=»113. 

VESSELS. 

See  Maritime  liens. 

WAIVER. 

See  Action,  <8=>37;  Pleading,  €=»420:  Sales, 
<©=>108i4,  477;  Trial,  <©=5>417-420 ;  Witness- 
es, <g=>305. 

WAREHOUSEMEN. 

<g=»l5  (U.S.C.CA.)  Under  Hurd's  Rev.  St  HL 
1913,  c.  95.  §  1,  and  Negotiable  Warehouse  Re- 
ceipt Act,  l§  25,  40,  41,  47,  49,  title  to  imports, 
vested  in  bankers  as  security,  held  invalid  as 
against  holders  of  warehouse  receipts.— In  re 
Richheimer,  542. 

WARRANTY. 

See  Sales,  <S=>261-288. 

WATERS  AND  WATER  COURSES. 

See  Eminent  Domain,  ^=:»97. 

n.  NATURAI.  "WATER  COURSES. 

(A)  Riparian  Rlffhta  In  General. 

^=»42  (U.S.C.CA.)  Riparian  owners  are  en- 
titled to  a  reasonable  use  of  water,  not  essen- 
tially or  materially  diminishing  the  quantity, 
corrupting  the  quality,  or  so  detaining  it  as  to 
deprive  others  of  a  reasonable  use  thereof.— 
Sandusky  Portland  Cement  Co.  y.  Dixon  Pure 
Ice  Co.,  610. 

(C)  Pollution. 

<@=:965  (U.S.aO.A.)  Discharge  of  hot  water 
into  river,  retarding  formation  of  ice,  held  an 
unreasonable  use  of  the  water,  and  an  unwar- 
ranted interference  with  the  riparian  rights  of  a 
lower  owner.— Sandusky  Portland  Cement  Co. 
V.  Dixon  Pure  Ice  Co.,  610. 
^=»77  (U.S.C.CA.)  Riparian  owner,  seeking  to 
enjoin  upper  owner  from  discharging  hot  water 
into  the  stream,  held  to  have  burden  of  showing 
substantial  damages  caused  by  the  upper  own- 
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er'B  unreasonable  acts.— Sandusky  Portland 
Ce'nent  Co.  v.  Dixon  Pure  Ice  Co..  610. 

Where  great  hardship  and  expense  would  re- 
sult from  enjoining  the  emptying  of  heated  wa- 
ter into  a  river,  that  such  use  is  unreasonable 
and  injurious  to  lower  riparian  owner  must  be 
clearly  established.— Id. 

WHITE  SLAVERY. 

See  Prostitution. 

WITNESSES. 

See  Evidence. 

m.   EXAMINATIOK. 

(A)  Taklns  Testlmonr  in  General. 

<9=>236  (TT.S.C.O.A.)  Witnesses,  who  testified 
that  they  did  not  hear  warning  signals,  could 
not  be  asked  whether  they  had  heard  such  sig- 
nals previously,  where  the  question  did  not  in- 
clude the  same  conditions  of  storm  and  engaged 
attention.— Long  Island  R.  Co.  v.  Darnell,  L 

<B)  Crosa-Examliiatloii    and    Re-Bxamlna- 
tlon. 

^=5>268  (U.S.C.C.A.)  Where,  on  trial  for  trans- 
porting women  for  immoral  purposes,  accused 
referred  to  trip  without  testifying  as  to  anything 
that  occurred,  cross-examination  as  to  what  trip 
he  referred  to  and  who  his  companions  were 
held  proper.— Diggs  v.  United  States,  147. 

Question  asked  accused  on  cross-examination 
as  to  whether  he  suggested  to  his  counsel  ques- 
tions asked  a  witness  for  the  state,  and  state- 
ment by  counsel  for  the  government  that  such 
questions  were  prompted  by  accused,  held  not 
iffiproper. — Id. 

^=s>268  (U.S.O.C.A.)  On  trial  for  concealing 
property  from  trustee  in  bankruptcy,  where  trus- 
tee referred  to  suit  to  recover  automobile  and 
diamond  ring,  question  on  cross-examination  as 
to  dismissal  for  want  of  evidence  held  errone- 
ously excluded.— Meyer  v.  United  States,  432. 

(O  PrtTtlese  of  'Wttmeas* 

^=5>305  (U.S.C.CA.)  Under  Const  Amend.  6, 
end  Act  March  16,  1878,  where  accused  testifies 
in  his  own  behalf,  his  waiver  of  his  privilege  is 
complete.— Diggs  v.  United  States,  147. 

WORDS  AND  PHRASES. 

"Abstract  or  remove."— Perara  v.  United  States, 
623. 


"Accomplice."— Diggs  v.  United  Stetes,  147. 

"Act  of  God."— United  States  v.  Great  Nortliem 
Ry.  Co.,  238. 

"Casualfar.**- United  States  v.  Great  Northern 
Ry.  Co.,  23a 

"Chattel  mortgaire."— Massachusetts  Bonding  & 
Ins.  Co.  V.  Kemper,  503. 

"Cinl  action."— United  States  v.  Great  Northern 
Ry.  Co.,  238. 

"Cost"— Loughney  v.  mein,  607. 

"Court."— In  re  Knox,  562. 

"Departure."— Galesburg  &  K.  Electric  Ry.  Co. 
V.  Hart,  533. 

"Designate."- West  v.  Edward  Rutledge  Tim- 
ber Co.,   556. 

"Distress."— In  re  United  Motor  Chicago  Co., 
37& 

"Employ^."- Delano  v.    United    States,    243. 

"Engaged  in  interstate  commerce.*'— iBay  v. 
Merrill  &  Ring  Logging  Co.,  277. 

"Expense  of  the  business."— Baldwin  Locomo- 
tive Works  V.  McOoach,  660. 

"Fishing  bill."— Childs  v.  Missouri,  K.  &  T. 
Ry.  Co.,  629. 

"For  profit"-John  Church  Oa.  v.  HilUard 
Hotel  Co.,  639. 

"Guardian."— Silvas  v.  Arizona  Copper  Co.,  208. 

"Income:"— Baldwin  Locomotive  Works  v.  Mo- 
Coach,  660. 

"Inevitable  accident."— San  Pedro,  L.  A-  &  S. 
1j,  R.  Co.  v.  United  States,  343. 

"Invention."— Enterprise  Mfg.  Co.  v.  William 
Shakespeare,  Jr.,  Co.,  1.38. 

"Levy."— Blair  v.  Brailey,  524. 

"Partnership."- Drake  v.  Hall,  471. 

"IMenary  suit"— In  re  Petronio,  285. 

"Preference."— Marsh  v.  Walters,  409. 

"Sal."— S.  R.  Feil  Co.  v.  John  E.  Robbins  Co., 
258. 

"Security  title."— In  re  Richheimer,  542. 

"Special  finding."— Philadelphia  Casualty  Co.  v. 
Fechheimer,  25. 

"SteaL"— Perara  v.  United  States,  623. 

"Summary  proceeding."— In  re  Petronio,  285. 

"Taking.  —Sandusky  Portland  Cement  Co.  v. 
DixcHi  Pure  Ice  Co.,  610. 

"Unavoidable  accident"— United  States  v. 
Great  Northern  Ry.  Co.,  238. 

"Value."— Loughney  v.  Klein,  607. 

WORK  AND  LABOR. 

See  Mechanics'  Liens. 

WRITS. 

See  Habeas  Corpus;    Injunction. 
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